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ADVERTISEMENT  TO  THE  FIFTH  EDITION. 


The  Edition  which  is  now  submitted  to  Magistrates  and 
the  Legal  Profession,  has  been  carefully  revised^  and  in  many 
passages,  re-written.  The  Statutes  and  Cases  which  have 
passed  and  been  decided  since  the  completion  of  its  pre- 
decessor, are  introduced  with  as  much  brevity  as  appeared 
to  consist  with  the  perspicuity  essential  to  the  attainment 
of  its  practical  object  in  the  hands  of  those  gentlemen 
for  whose  use  it  is  printip^Jly  designed ;  but  they  have  ne- 
cessarily  extended  the  Volume.  If  these  endeavours  to  adapt 
the  work  to  the  present  state  of  the  law,  and  to  render  it 
more  useful  to  Magistrate^,'-,  as  well  as  Barristers  and  Soli- 
citors engaged  in  Sessions  Practice,  are  found  in  any  degree 
successful,  the  result  will  be  mainly  attributable  to  the  re- 
newed  assistance  of  my  friend  Mr.  Tyrwhitt,  whose  strenuous 
industry,  power  of  accurate  analysis,  and  experience  derived 
from  long  practice  at  the  Quarter  Sessions,  have  been  most 
liberally  devoted  to  the  completion  of  the  work. 

T.  N.  T. 

Serjeant's  Inn,  24tk  February,  1841. 
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PREFACE  TO  THE  FOURTH  EDITION. 


The  numerous  alterations  in  the  law  which  have  occurred 
in  the  period  of  nearly  ten  years  which  has  elapsed  since  the 
third  edition  of  this  work  was  published,  have  occasioned  cor- 
responding changes  in  this,  its  fourth,  edition.  A  large  por- 
tion, indeed,  has  been  entirely  re-written,  as  will  appear  on 
comparing  its  text  and  notes  with  those  of  former  impressions. 
The  parts  which  remain  have  been  carefully  revised ;  such 
errors  as  were  discovered  have  been  corrected  ;  and  references 
to  the  recent  statutes  and  cases  have  been  brought  down  to 
the  latest  period.*  Much  other  new  matter  has  been  in- 
troduced in  as  compressed  a  shape  as  possible.  The  general 
arrangement  of  the  subjects,  adopted  in  the  former  editions, 
is  here  preserved,  except  in  a  few  unimportant  particulars, 
chiefly  occasioned  by  the  new  law  of  bastardy.  Tables  of 
statutes  and  cases  have  also  been  prefixed  to  the  work  for 
more  convenient  reference. 

The  seventh  chapter,  which  includes  the  subject  of  conduct- 
ing the  trials  of  prisoners,  and  of  the  evidence  to  be  adduced 
for  the  prosecution  and  defence,  has  been  much  enlarged,  in 
the  hope  of  rendering  it  useful  to  practitioners  in  all  the 
criminal  courts. 

*  The  first  volume  of  "  Crown  Cases  Reserved,"  which  was  begun  by  Sir 
Edward  Ryan  and  Mr.  Moody,  and  has  since  been  completed  by  the  latter 
gentleman,  is  here  referred  to  as  first  "  Moody's  Crown  Cases,"  to  prevent 
confusion  with  **  Ryan  and  Moody's  Nisi  Prius  Cases."  • 


/ 
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Much  labour  has  also  been  bestowed  on  the  ninth  and 
eleventh  chapters,  respecting  appeals  against  poor's  rates,  con- 
victions, orders  of  removal,  and  other  proceedings  by  magis- 
trates. 

Some  forms  of  indictments  and  convictions,  now  obsolete,  or 
rarely  used,  have  been  excluded,  and  their  places  supplied  by 
others  which  experience  has  shown  to  be  required  in  practice. 

Those  parts  of  the  late  acts  for  regulating  municipal  corpo- 
rations, which  affect  the  sessions  of  counties  at  large,  are 
inserted  in  their  proper  places  throughout :  while  the  provi- 
sions which  exclusively  apply  to  borough  sessions,  are  made 
the  subject  of  a  new  chapter. 

The  work  concludes  with  another  additional  chapter,  in  which 
miscellaneous  matters,  within  the  general  jurisdiction  of  a  court 
of  quarter  sessions,  are  briefly  considered  in  alphabetical  order. 

Upon  the  whole,  it  is  hoped,  that  the  work,  which,  though 
subject  to  all  the  imperfection  necessarily  attendant  upon  a 
design  requiring  at  once  explicitness  of  detail  and  compression 
in  point  of  compass,  has  been  regarded  as  useful,  will,  by 
the  labour  again  bestowed  on  its  pages,  be  found  still  better 
adapted  than  before  to  the  use  of  magistrates,  as  well  as  of 
counsel  and  attornies  practising  at  sessions.  In  expressing 
this  hope,  the  Editor  feels,  that  for  a  very  large  portion  of  the 
improvements  which  will  distinguish  the  present  edition  from 
its  predecessor,  he  is  indebted  to  the  exertions  of  his  friend, 
Mr.  T}rrwhitt,  who  has  bestowed  upon  it  the  same  unwearied 
industry  and  power  of  lucid  arrangement  which  he  has  em- 
ployed on  greater  undertakings,  and  which  the  Editor  believes 
are  destined  to  receive  a  far  more  substantial  and  lasting  reward 
than  the  grateful  tribute  which  one  deeply  indebted  to  his 

talents  is  happy  to  pay  them. 

T.  N.  T. 

Temple,  September,  1838. 


MR.  SERJEANT  TALFOURD^S 


PREFACE  TO  THE  THIRD  EDITION. 


SiHOB  the  pablication  of  the  Second  Edition  of  this  work, 
which  took  place  in  1820,  it  has  been  deprived  of  the  further 
saperintendence  of  its  Author,  Mr.  Dickinson,  by  his  death. 
His  object  in  first  publishing  it,  and  afterwards  enlarging  it, 
are  thus  expressed  by  himself,  in  his  Preface  to  the  Second 
Edition. 

^'  The  former  edition  of  this  work  was  not  gratuitously 
obtruded  on  the  public  by  its  Author ;  having  been  originally 
compUed  for  personal  service  anly^  and  published  at  the  insti-* 
gation  of  some  of  his  fellow  labourers  in  commissions  of  the 
peace,  at  a  distance  from  the  metropolis,  who  concurred  in 
complaining  that  they  were  too  dependent  on  their  respective 
clerks  of  the  peace  for  information  sufficient  to  execute,  with 
tolerable  fecility,  the  ordinary  duties  of  justices  in  session. 
To  comply  with  this  their  requisition,  and  to  relieve  other 
persons  similarly  circumstanced  from  an  undignified  embar- 
rassment, was  the  principal,  if  not  the  only,  object  he  had  in 
contemplation.  For  the  due  execution  of  this  limited  purpose, 
he  then  restricted  his  observations  to  little  more  than  elemen- 
tary instruction ;  and  if  the  rapid  sale  of  a  considerable  edition. 
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in  a  very  short  period  of  time,  be  any  criterion  whereby  to 
judge  of  the  utility  of  such  a  work,  he  has  every  reason  for 
being  well  satisfied,  so  far  at  least  as  respects  the  design. 

**  He  cannot,  however,  conceal  from  himself,  nor  does  he 
wish  to  conceal  from  the  public,  that  several  persons  of  pro- 
fessional distinction,  (doubtless  from  having  formed  expecta- 
tions of  finding  in  his  work  much  more  than  he  intended,  or 
his  advertisement  indicated,)  have  been  disappointed  in  his 
execution  of  that  design. 

"  In  conformity  with  their  admonitions  it  is  that  he  now 
trespasses  on  the  public  attention  with  another  edition;  in 
which  he  has  endeavoured  in  a  certain  degree  to  fulfil  their 
expectations,  by  the  admission  of  much  additional  matter,  so 
arranged,  as,  without  superseding  his  original  purpose,  to  com- 
pose a  sort  of  compendium  of  sessions  law,  as  well  as  of 
practice;  which  he  trusts  may  present  something  useful  to 
every  description  of  persons,  whose  pursuits,  or  duties,  may 
invite  them  to  attend  upon  Courts  of  Sessions  of  the  Peace. 

^^  He  feels  it,  however,  again  necessary  to  give  a  caution 
against  any  misapprehension  of  the  purpose  of  his  book,  even 
in  its  enlarged  form ;  by  observing,  that  it  by  no  means  aspires 
to  the  distinction  of  superseding  more  voluminous  works  on 
the  same,  or  similar  subjects:  that  he  scarcely  presumes  to 
expect  for  it  a  place  on  the  shelf  of  a  lawyer's  library :  its 
Intimate  office,  and  true  design,  being  merely  that  of  a  com- 
pendious digest,  a  sort  of  manual  or  vade  mecum;  principally 
adapted  to  momentary  reference,  during  the  immediate  pres- 
sure of  forensic  discussions  in  the  business  of  a  session ;  or, 
at  most,  for  usual  consultation  by  country  practitioners  at  a 
distance  from  the  great  source  of  voluminous  information,  the 
metropolis. 

-   "  In  the  prosecution  of  this  design,  it  has  been  suggested  to 
him,  by  several  gentlemen  of  the  first  consideration  in  sessions 
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practice^  that  a  good  selection  of  approved  precedents,  respec- 
tirely  applicable  to  the  diversified  occasions  of  courts  of  ses- 
sion, would  be  eminently  serviceable.  Of  this  suggestion  he 
lias  availed  himself,  by  the  introduction  of  forms  adapted  to 
most  of  the  ordinary  occurrences  in  country  practice." 

It  appears  that  the  objects  which  Mr.  Dickinson  proposed 
to  himself,  were,  in  a  great  measure,  accomplished ;  for  a 
considerable  edition  of  the  extended  treatise  was  sold ;  and 
the  work  having,  in  consequence  of  the  death  of  its  Author, 
remained  long  out  of  print,  has  often  been  inquired  for  by 
gentlemen  of  the  classes  for  whose  use  it  was  designed.  The 
delay  has  been,  in  one  respect,  advantageous,  as  it  has  given 
opportunity  for  the  incorporation  in  the  present  edition  of  all 
the  numerous  alterations  recently  made  in  the  law,  which  are 
applicable  to  the  ordinary  practice  of  the  Courts  of  Session  of 
the  Peace. 

The  changes  which  have  taken  place  in  the  law  during  the 
interval  between  the  last  and  present  edition,  were  found  so 
numerous,  and  so  extensive  in  their  operation,  as  to  preclude 
the  preservation  of  Mr.  Dickinson's  text  entire  in  any  part 
of  the  work  relating  to  the  criminal  law.  As,  therefore,  the 
Editor  found  it  necessary  to  exclude  altogether  a  large  portion 
of  the  original  text,  and  to  supply  its  place  with  new  matter, 
he  did  not  scruple  to  introduce  a  new  arrangement  of  the 
whole  work,  which  seemed  to  him  calculated  to  render  it 
more  practically  useful.  It  becomes,  therefore,  his  duty  to 
give  a  summary  account  of  the  alterations  he  has  ventured  to 
make,  and  for  which  he  is  responsible. 

The  second  edition  of  this  work  was  divided  only  into  six 
chapters,  without  any  sub-divisions  into  sections.  The  first, 
second,  and  thii^  chapters,  which  were  short,  were  in  outline 
the  same  with  those  which  occupy  a  similar  place  in  the  pre- 
sent edition.    The  third,  occupying  386  pages,  embraced  the 
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whole  "  Criminal  Business  of  the  Sessions^"  including  offenoee, 
trials,  evidence,  and  a  great  number  of  precedents  of  indict- 
ments, indiscriminately  relating  to  felonies  and  misdemea- 
nours, some  to  offences  rarely  prosecuted  at  sessions,  and  some 
even  to  the  offence  of  perjury  at  common  law,  which  cannot 
be  prosecuted  there  at  all.  The  fifth  chapter,  occupying  344 
pages,  in  like  manner  embraced  the  ^^  Civil  Business  of  the  Ses- 
riofw,"  and  included,  according  to  its  title,  '*  those  matters  in 
which  the  justices  of  session  have  an  original  jurisdiction,  as 
well  as  those  which  come  before  them  by  way  of  appeal ;  ap* 
prentices,  bastardies,  articles  of  the  peace,  yagrancies,  convic- 
tions, and  such  other  suligects  as  are  submitted  to  their  judg- 
ment without  the  intervention  of  a  jury."  The  subjects  of 
these  two  chapters  are  arranged  in  nine  chapters  of  the  present 
edition.  The  last  chapter,  relating  to  matters  incidental  to  the 
jurisdiction  of  the  sessions,  was  the  same  in  outline  before  as 
at  presiBut.  The  whole  has  been  further  subdivided  into  sec- 
tions for  the  purposes  of  convenient  perusal  and  reference. 

The  First  Chapter  of  this  edition  treats  of  the  jurisdiction 
and  incidents  of  the  various  sessions  of  the  peace ;  of  the  sources 
whence  they  derive  their  authority ;  of  petty  sessions,  and  the 
occasions  when  they  are  requisite  and  proper ;  of  special  ses- 
sions, with  the  recent  determinations  as  to  the  mode  in  which 
they  should  be  convened,  and  the  provisions  of  the  9  G.  IV. 
c.  61,  as  to  the  general  annual  licensed  meeting,  and  its  subor- 
dinate special  sessions ;  of  general  sessions ;  and  generally  of 
the  quarter  sessions,  and  of  the  periods  when  they  should  or 
may  be  holden. 

The  Second  Chapter  treats  of  the  several  parties  attendant  on 
the  sessions.  In  some  parts  this  chapter  has  been  curtailed,  as 
in  the  portion  allotted  to  the  Coroner^  whose  duties  have  but 


PBBFACB  TO   THB   THIRD    BDlTiON,  xi 

slender  connexion  with  the  sessionBy  while,  on  the  other  hand, 
under  the  section  of  **  Jugtiees,'*  a  comprehensive  view  of  the 
rights,  liabilities,  and  protection  of  magistrates  in  and  out  of 
session  is  inserted;  and,  onder  the  head  "  Jurors,**  the  sub- 
stance of  the  provisions  of  the  6  6.  IV.  c.  60  is  given.  In 
other  respects,  this  chapter  has  been  much  condensed  in  points 
which  have  not  been  found  practically  useful. 


The  Third  Chapter  marks  out  the  limits  of  the  jurisdiction 
of  the  court  of  quarter  sessions  to  try  offences:  describes  the 
proceedings  preliminary  to  its  judicial  business,  as  taking 
oaths ;  gives  a  summary  of  the  law  relating  to  the  grand  jury, 
and  considers  their  duties ;  and  introduces,  in  the  considera- 
tion of  their  jurisdiction  to  present,  the  law  relating  to  venue, 
as  now  modified  in  the  cases  of  larceny,  &c.  by  the  recent 
statotes. 

The  Fourth  Chapter,  on  the  modes  of  prosecuting  offences 
at  sessions,  is  almost  entirely  new.  Its  chief  object  is  to  give 
a  concise  and  intelligible  summary  of  the  law  of  indictments, 
as  altered  by  the  latest  statutes,  and  interpreted  by  the  most 
recent  decisions ;  and  it  accordingly  embraces  a  consideration 
of  the  joinder  of  parties  ;  the  introduction  of  several  charges 
varying  either  in  fact  or  in  form ;  the  necessity  of  discrimi- 
nating the  degree  of  offence  to  be  charged ;  the  general  requi- 
sites of  an  indictment ;  the  various  parts  of  an  indictment, 
with  the  consequences  of  error ;  and  the  practical  points 
relative  to  engrossing,  preferring,  and  returning  the  bills 
when  found.  The  other  modes  of  prosecution  by  present- 
ment and  information,  being  rarely  adopted,  are  more  con- 
cisely treated. 

The  Fifth  Chapter  treats  of  felonies  prosecuted  at  sessions, 
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and  gires  forms  of  indictments  applicable  to  tbem.  The 
oflences  paiticiilariy  ccmsidered  in  tbis  cbapter  are  those  which 
consist  in  the  felonious  abstraction  of  property;  those  being, 
in  practice,  the  only  fdonies  osnally  prosecuted  at  sessions. 
This  chapter  contains,  besides  a  concise  view  of  the  law  of 
simple  larceny,  an  abstract  of  all  the  prorisions  of  7  &  8  6.  IV. 
c.  29,  with  forms  applicable  to  its  sereral  clauses.  The  whole 
of  this  chapter,  with  the  exception  of  some  passages  relatire  to 
simple  larceny,  in  which  Mr.  Dickinson  had  supplied  cases, 
arising  within  his  own  experience,  as  illostratiTe  of  legal  dis- 
tinctions, and  which  it  was  thought  right  to  preserve,  is  re- 
written ;  and  the  forms,  which  are  arranged  under  the  several 
sections  which  treat  of  the  law  to  which  they  are  related,  have 
been  framed  on  the  provisions  of  the  statute. 

The  Sixth  Chapter  embraces  the  whole  subject  of  misde- 
meanours iudictabie  at  sessions.  After  shortly  discussing  the 
principles  on  which  offences  have  been  holden  indictable,  and 
stating  the  jurisdiction  of  the  sessions  over  tbem,  it  presents 
the  misdemeanours  most  frequently  indicted  at  sessions  in 
alphabetical  order;  each  section  containing  a  brief  summary  of 
the  law  relating  to  the  offence  under  consideration,  and  prece- 
dents of  indictment  or  indictments  applicable  to  such  offence. 
The  precedents  collected  by  Mr.  Dickinson  have  been  generally 
used  for  the  purposes  of  this  chapter;  but  they  have  been 
greatly  curtailed  and  compressed.  The  summaries  of  the  law 
which  introduce  the  precedents  are  entirely  new,  except  in  one 
or  two  instances,  where  notes,  appended  to  the  precedents  in 
the  former  edition,  have  been>used  in  framing  them. 

The  Seventh  Chapter  treats  of  proceedings  on  indictments, 
of  every  description,  from  the  time  they  are  found  to  judg- 
ment.     It  treats  shortly  of  compromises  ;    of  pleas  ;   of  the 
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law  of  traverse  and  postponement  of  trial ;  of  the  preliminary 
forms  of  trial ;  of  the  right  and  mode  of  challenge ;  and  of  the 
conduct  of  the  trial;  of  the  yerdict ;  and  the  judgment.  It 
has  been  the  object  of  the  Editor  to  render  this  chapter  as 
useful  in  practice  as  its  space  would  allow,  and  therefore  he 
has  selected  for  notice  those  points  which,  in  his  own  expe- 
rience at  sessions,  he  has  found  most  likely  to  arise.  As  counsel 
usually  begin  to  practice  at  sessions  at  the  yery  commence- 
ment of  their  professional  career,  it  has  seemed  not  imper- 
tinent to  intersperse  in  this  chapter  brief  considerations  of 
their  rights  and  duties  in  the  various  stages  of  a  criminal  trials 
whether  for  misdemeanour  or  felony.  This  chapter  includes  a 
brief  compendium  of  such  parts  of  the  law  of  evidence  as  are 
most  likely  to  be  referred  to  in  sessions,  of  its  application  to 
the  charge,  and  the  mode  in  which  it  may  be  adduced  and 
sifted.  For  the  greater  part  of  this  chapter  the  present  Editor 
is  responsible. 

The  Eighth  Chapter  includes  the  few  civil  matters  over 
which  the  sessions  exercise  an  original  jurisdiction,  in  the 
cases  of  disputes  between  apprentices  and  their  masters,  the 
exhibition  of  articles  of  the  peace,  orders  of  bastardy,  and  the 
disposal  of  vagrants.  The  consideration  of  bastardy  might  be 
brought  into  this  division  ;  but  it  so  rarely  comes  before  the 
sessions,  otherwise  than  by  appeal,  that  it  was  thought  better, 
in  this  edition,  to  refer  it  to  that  class  of  subjects.* 

*  The  subject  of  bastardy  iff  in  this  (5th)  edition,  placed  in  Chapter  XIV. 
among  those  miscellaneous  subjects  over  which  the  sessions  have  jurisdiction. 
For  the  changes  in  the  law  since  1828,  when  this  was  written,  occasioned  its 
bang  considered  in  the  eighth  chapter,  in  the  fourth  edition,  which  appeared 
in  October,  1838;  but  the  affiliation  of  bastards  has  been  since  remitted  to 
petty  sessions,  and  the  original  jurisdiction  of  the  quarter  sessions  to  grant 
an  order  of  filiation  without  previous  application  elsewhere  is  now  taken 
away. 
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The  Ninth  Ckapier,  "  on  general  matters  relating  to  ap- 
peals," collects  such  as  are  common  to  appeals,  in  order  to 
prevent  repetition  in  the  subsequent  chapters  relating  to 
appeals  in  particular  cases,  as  the  general  rules  affSecting  the 
notice;  recognizances;  the  right  of  appealing;  the  sessions 
to  which  appeab  must  be  preferred ;  the  trial  of  appeals,  and 
the  judgment  of  the  Court  upon  them.  Its  matter  is  chiefly 
that  of  Mr.  Dickinson,  though  it  has  been  arranged  anew. 

The  Tenth  Chapter ^  ^^  on  appeab  against  poor-rates,  the 
appointment  of  overseers,  and  parish  accounts,"  contains, 
under  the  third  section  upon  the  grounds  of  appeal,  the  matter 
collected  by  Mr.  Dickinson  on  the  law  of  rating  property. 
This  part  of  the  work,  and  that  contained  in  the  following 
chapter  on  the  law  of  settlement,  does  not  generally  consist  of 
a  digest  or  summary  of  the  law,  but  a  selection  of  the  pro- 
minent cases  with  which  the  Author  chose  to  illustrate  his 
positions.  The  Editor  would  have  preferred  substituting  a 
more  comprehensive  and  condensed  summary  of  the  law ;  but 
as  in  this  part  of  the  work  there  was  not  the  same  reason  for 
the  substitution  of  entirely  new  matter,  which  operated  in  the 
criminal  division,  he  did  not  think  it  right  to  make  so  great 
an  alteration  in  the  spirit  of  a  work  which,  on  its  original 
plan,  has  been  found  so  acceptable  to  magistrates.  If,  how- 
ever, the  different  manner  adopted  in  those  parts  of  the 
work,  which  are  of  necessity  new,  should  be  approved,  he 
may  feel  authorized  to  introduce  it  into  these  chapters  also 
in  the  next  edition.''^  In  the  mean  time,  this  part  of  the 
work  also  has  been  subjected  to  an  entirely  new  arrangement, 
and  interspersed  with  such  points  as  are  likely  to  occur  in 
practice. 

*  This  plan  has  been  acted  on  in  the  fourth  and  present  editions. 
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The  Eleventh  Chapter j  '*  on  appeals  against  orders  of  re- 
moval/' contains,  beades  some  new  matter  on  practical  points 
relativa  to  removals,  the  matter  collected  on  the  law  of  settle- 
ment by  the  original  Author,  except  the  section  giving  a  his- 
tory of  settlement  by  payment  of  parochial  taxes,  and  that  on 
settlement  by  estate,  of  which  the  first  is  entirely,  and  the 
second  principally,  new.  Such  recent  cases  have,  of  course, 
been  introduced  throughout  as  were  consistent  with  the  design 
of  the  work. 

The  Ikoelfth  Chapter ,  ^'  on  orders  and  convictions,  and 
appeals  from  them,"  ia  partlj^  new  as  it  relates  to  orders  of 
bastardy, and  entirely  so  as  to  orders  for  diverting  highways;* 
but  the  text,  relating  to-the  general  requisites  of  convictions, 
is  chiefly  that  of  Mr-  Dickinson.  The  precedents,  however, 
which  occupied  more  than  a  hundred  .pages  of  the  former 
edition,  are  nearly  all  removed,  having  been  rendered  obsolete 
by  recent  statutes.  A  few  precedents  of  convictions  on  recent 
statutes,  and  especially  on  7  &  8  6.  IV.  c.  29,  for  offences 
partaking  of  the  nature  of  larceny^  have  been  introduced, 
chiefly  as  completing  the  illustration  of  the  points  which  are 
noticed  in  connexion  with  indictable  offences, — as  one  degree 
of  offence  is  often  made  punishable  by  summary  conviction, 
and  another,  or  a  repeated  offence,  by  indictment.  To  give  a 
complete  series  of  precedents  applicable  to  all  the  clauses  in 
Mr.  Peel's  Acts  would  have  been  inconsistent  with  the  design 
and  limits  of  this  work,  and  is  rendered  superfluous  by  the 
work  of  Mr.  Archbold  on  Commitments  and  Convictions, 
which,  besides  the  recommendation  of  its  intrinsic  merits,  is 
peculiarly  adapted  in  size  and  form  for  use  at  sessions. 

*  Both  subjects  are  re-modelled  in  the  fourth  and  present  editions  accord- 
ing to  the  altered  laws.  The  cognizance  of  bastardy  is  now  remitted  to  the 
old  tribunal. 
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The  TMrteentk  Chapter^  on  matters  incidental  to  the  juris- 
diction of  the  sessions,  as  the  granting  a  special  case,  certiorari, 
costs,  and  pardon,  consists  chiefly  of  matter  which  had  place 
in  the  former  edition  ;  bat  it  comprises  the  recent  alteration 
of  the  law  as  to  costs  in  criminal  proceedings,  the  restoration 
of  criminak  to  competency,  and  the  restoration  of  stolen 
goods  to  their  owners.  The  recent  act  is  annexed  by  way  of 
Appendix. 

The  Editor  has  endeavoured,  by  the  arrangement  of  the 
work,  the  heading  of  the  pages,  and  the  Table  of  Contents  and 
Index,  to  facilitate  reference  as  much  as  possible,  when  it  may 
be  required  in  the  hurry  of  a  session.  By  abridging  the 
precedents  of  indictments,  reducing  those  on  convictions,  and 
printing  them  all  in  a  smaller  type,  he  has  been  enabled  to 
present  the  volume  in  a  size  more  commodious  for  its  pur- 
poses. He  trusts  that,  in  estimating  the  work,  its  humble 
object,  as  expressed  by  its  Author,  will  be  kept  in  view,  and 
that  it  will  not  be  considered  as  having  become  less  adapted 
to  the  accomplishment  of  that  object  in  his  hands. 


Temple,  January  I,  1829. 
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(a)  This  act  is  properly  intituled  First  and  Second  Victoria,  having  passed  after 
2l8t  June,  1838,  when  2nd  Vict,  commenced. 

William  the  4th  succeeded  to  the  Crown  26th  June,  1830.  He  died  on  20th 
June,  1837,  in  the  seventh  year  of  his  reign,  and  within  six  days  of  its  completion  : 
Parliament  was  sitting,  and  17  acts  had  passed  during  their  session,  the  last 
(chap.  17),  having  received  the  royal  assent  10th  June,  1837.  The  remaining  acts- 
of  that  session  seem  most  correctly  intituled,  *'  7  W.  4  &  1  Vict.''  as  in  the  quarto 
Edition  of  the  Statutes  at  Large,  instead  of  ''1  Vict."  as  in  the  queen's  printer's 
copies.  The  next  session  began  15th  Nov.  1837 «  and  the  first  27  acts  seem  pro- 
perly intituled  in  the  queen's  printer's  copies,  **  1  Victoria,"  having  passed  in  the 
new  parliament  of  Victoria,  held  in  the  first  year  of  her  reign ;  while  chapter  28 
and  the  remaining  acts  of  that  session,  having  passed  after  20th  June,  1838,  when 
she  entered  the  second  year  of  her  reign,  are  properly  intituled  '*  1st  and  2nd 
Victoria."  Whereas  the  quarto  Edition  of  the  Statutes  at  Large  intitules  all  the 
acts  passed  after  15th  Nov.  1837,  down  to  16th  Aug.  1838,  as  acts  of  "  Ist  and2nd 
Victoria." 
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—  V.  Brice 

510,  513 

irt 

464,  467 

—  V.  Bridekirk    . 

.     413 

■hop's  Auckland  407, 

408.  412, 

—  V.  Bridger 

270,  964 

418,  557 

Reg.  V,  Bridgewater  (Conneil)     .        7 

iahop's  Wearmonth 

.     714 

(Inh 

.)        3,  5,  413 

Bishopton  (Ink.) 

.     781 

R.  V.  Bridgewater  (the  Tmstees  of 

iss 

.     191 

the  Doke  of) 

686,687 

tton 

.    498 

—  V,  Bridgewater  (OTerseers)      .    916 

aekawton 

.  1010 

—  V.  Bridgwater  andTaonton  Ca- 

^Tnh ^ 

.     629 

nal  Company 

109,  210 

tadcCallerton 

.     718 

Rex  &  Reg.  v.  Briggs 

.     140 

lackfriar's  Bridge  (Manches-         | 

—  V,  Brighthelmstone 

.     782 

)  Ph>prietor8 

683,  693 

—  V,  Brighton  Gas  Light  Company  679, 

Jackman 

.     853 

686 

lacksoB 

.     273 

Reg.  V.  Brimilow 

172,  597 

ake 

.     376 

R.  V.  Bringloe 

.     611 

anej 

•    853 

—  V.  Brinklett     . 

181,  191,  518 

Bka 

.    228 

—  V,  Bristow       • 

.     941 

easdale    . 

.    860 

Reg.  9.  Brixham 

.     718 

Sck 

248,  250 

R.  V.  Bromley 

.     910 

ozham                   655, 

910,  924 

—  V,  Bromyard 

670,  671,  715 

yton                    • 
AMng      . 

.     226 

(Inh.) 

.     645 

813,  814 

—  V.  Brooke 

.    670 

>denham  (Inh.)    • 

914,  915 

—  V.  Brooke  (Bart.) 

671,  672 

>dm7n  (Inh.)        • 

.       61 

—  V,  Brooks 

218,  223 

Bolain                   • 

487,  488 

—  V.  Brotherton 

387,  388 

ildero 

.    690 

-~  9.  Broaquens 

.     994 

md          .      604,  629, 

828,  984 

—  9.  Brown 

186,  240,  621 

MCfa                        129, 

355,  445 

—  9.  Brown  (G.) 

.     239 

Mitjman  , 

195,  267 

—  9.  Browne 

.  1003 

mow       •            • 

.       12 

—  9.  Brownell     . 

.     129 

nthwick  . 

.    269 

—  9.  Brunswick 

.     233 

isworth    . 

74,  546 

—  9.  Bnmton 

.     156 

ittesfofd  . 

.    904 

—  9.  Bryan 

290,  849 

mcher 

.     572 

—  9.  Bubwith 

.     780 

raghey     . 

.     926 

—  9.  Buckingham  (Marquis  of)       404 

w^ton  (Inh.)      • 

.     604 

—  9.  Bucks  (Jus.)      61 

, 630, 636,  647» 

mltbee  655,  896,  897 

,  914,  915 

648,  651,  723, 

724, 916,  1010 

nutoB-on-Dvnsmora 

•    752 

—  9.  Bullock 

189,  517 

2tl,  b72 


R.  F.  Bonce  439,  AJd.  U>iil 

—  V.  Burbick      .  .         iltf.  S03 

—  r.  Burliery      .  .  .196 

—  F.  Borden  and  WaVeford  .     109 

—  r.  Bordett  .  164,  317.  440,  616 
Rtf.  p.  Bnrgeo  .  .  .  aS 
R.  V.  Burgh-iti-tlie-M»nh  .     911 

—  p.  Buninbj      .  .         8*3,  8*5 

—  r.  Butnelt        . 


~  D.  BurrOHs  . 
Rtg.  r.  Buralcm 
R.  P.  BurtoQ 

—  p.  BoTtDO-ga -Trent 

—  B.  Bury 

—  e.  Bury  St,  Edmoada 
Reg.  o.  Bu.h         . 

R.  p.  B>uh  (JO    . 

Reg.  P.  Botcher    .     572.  5 

R.  P.  Boiler 

—  p.  Butterlon  , 
Jlrg.  v.  Bottemick 
R.  e.  Bullerworth 

Reg.  o.  BatiDQ  (Edwtrd) 
R.  V.  Byker 

—  F.  Bykerdilie 
R.  p.  Cabbage       - 
Reg.  r.  Cidbury 


22S 
7.  Cal«         '  .  .  .271 

—  r.  Caloir  .  .     8ua 

—  P.  Cambrid^  (JniCicea)    .    667,  66S 
Reg.  p.  CiDibridga  Juiticei   (Ford- 

liBin  P«uh)     .  .  .FOG 
p.  Csmbridge  Gas  Light  Com- 

piny  .  .  .     686 

R.  F.  Cambridgeeliirc  (Jiitticea)  6^9, 

662.  676.  925,  996 
Reg.    V,     Csmbridgeshire,     Shrop- 

■bire.  and  GloucEatcrthirt  (Jug.)  99G 


p.  Cariienter    .  .    _ 

r.  Carr            .  222. 2 

p.  Carrol          .  .              .2 

F.  Carroll         .  .              .5 

p.  CirafaaltQo  .       79),  792,7 

p.  CaraaQ  .           86»,  6 

pICanmel       '.  '.              '.J 

E.  Cnrtwright  ,  ,  a 
p.  Cssbiobury  .  .  li 
r.  Caipar  .  .  33;t,  3 
p.  Caaaington  ,  806, 8 
p.  (^lon  .  .  ,9 
p.  Caatell  Cindnioo     .  .     S 

F,  Culle  Morton  5**,  7 
p.  Cajlleton  .  .  .  S 
F.  CalhcrsU  ISS,  BW,  6 

E.  Catt  .  t 
g.  V.  Caveriwfltl  787.  J 

F,  Caveton  .  .  .  e 
F.  ChaddertoQ  .  410,4 
P.  Cbadwick  .  .  3 
g.  p.  ChadworOi  (Inb.) 

F.  Chailley  ,  .  ,8 
p.  Chalbary  and  Chip|iing  Far. 

ringdon              .  .              .     g 

0.  Chalkiey  2*1,  2*9,  S 

E.  Challeoor  ajid  Pycroft  .  S 
e.  Choloiera  .  .  202, 2 
p.  Chandler  291.858.859,861,10 

G.  Channel 
p.  Clianoena    . 

F.  Chsiilin 
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It  r.  Clmrchai  •    678 

Rcf .  9.  Church  Kaowk  (Inh.)    .    827 
R.V.  CUce  914,922 

—  V.  CUpham  •  •     755 
»  V.  Clark    .    181,  191,  203,  237,  575 

—  V.  Clark  (Frauds)        .  .     191 

—  V.  Clark  (Maaiice)      .  .    315 

—  r.  Clark  and  Austen    .  .    301 

—  «.  Clarke,  3, 108, 533,563, 576, 847, 

852,  858,  859,  860 

—  r.  Clazby  •  .906 

—  9.  Clayton 

—  r.  Clayton  le  Moor 

—  r.  Clear 


Eeg.  V.  Cleg 
R.9.  Ckgg 

—  9,  Clement 

—  ».  Clerk 

—  IT,  Clowes 

—  V.  Clesworth 

■—  9.  ClOQ^  • 

—  9.  Chiton 

—  V.  Clifton-on  Dunsmore 

—  ».  Cliriger 

—  r.  Clixhy 
Eeg.  V.  Claworth  (Inh.) 
R.  V.  Cock 

—  ».  Coke 
Eeg.  ff.  Colbeck 
&.  V.  Colbert 

—  9.  Cold  Asbton 

—  9,  Cole 

—  9.  Coleorton 

—  9.  CoUett 

—  9.  Collier 

—  9.  ColUngbonm 

—  9.  Combe 

—  9.  Commerell 

—  9.  Commings 

—  9.  Compton 

—  9.  CoDolly 

—  9.  Connop . 

—  r.  Coningsby 

—  9.  Coode 

—  9.  Cook 

—  9.  Cooke    . 

—  9.  Cooke  (J.  S.  S.) 

—  9.  Cooper 
•■•  9.  Corden 

—  9.  Corfe  Mullen 

—  9.  Cornwall 


539,  1002 

.     541 

.     701 

.     715 

.  1002 

12,  84,  86,  120 

.    448 

525,  526 

.     751 

.     140 

411,  413,  738,  943 

911,  912 


.  .553 

.    814 

r     409, 410 

59,  140 

.     694 

629,  721 

.  1000 

.     804 

.     853 

.     821 

.     242 

.     170 

.     606 

.     748 

.     936 

.     445 

.    337 

.     575 

.     188 

.     775 

.     911 

199,  202 

132,  560 

338,  350,  480 

.     521 

845,  848,  852 

104,  813,  814 


333 
, (Justices)'718,  729,  730 

—  9.  Coslet  .  .  .  .216 
Reg.  9.  Costock  (Inb.)  .  .712 
R.  9.  Cottin^am  807,  944 
r—  (Inh.)       .      904,  906 

—  9.  Cotton  .  190,  1000 
•— 9.  Countesthorpe    ..     176,754,755 

—  r.  County  ■      .  •  *    160 


R.  9.  Cowell  &  Green 

^~  9.  Cowbgneyborne 

—  9.  Cowper  (Inb.) 

—  9.  Cox 
^~  V,  Coyston 

—  9.  Crayford    . 
: (Inh.) 

—  9.  Cramore 

—  9.  CraTen 

—  9.  Crawley 
Reg.  9.  Crease     • 
K,  9.  Crediton      « 

—  9.  Cr^gruui 

—  9.  Croft 
Reg.  9.  Crofts 
R.  9.  Croke 

—  9.  Cropper 

—  9.  Cross 
*-  9.  Crossley 
•—  9,  Crowe 
•—  9.  Crowburst 

—  9.  Crowtber 

—  9.  Crick 

—  9.  Crigbton 

—  9.  Crisp 
-—  9.  Crunden. 
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.     230 

.     740 

.     767 

78,  467 

.     631 

791,  792,  793 

^    740 

?    785 

237,238 

105,  262 

.     691 

749,  750 

804,  805 

.     778 

514,845 

.     997 

123,  507 

289,  419,  433 

193,  200,  288 

489,  583 

.    456 

847,  849,  854,  855 

.     384 

.     268 

331,  854,  856 

.    395 

.     479,  574,  597 

.      61 


Reg.  9.  Crute .  . 
R.  9.  Cuckfield  . 
—  9.  Cumberland  (Inb.)        402,  913, 

.     914,  919,  925 

(Jus.)    14,  627,  638, 

659,  826,  828,  865,  903,  910,  916 


—  9.  Cumberwortb 

—  9.  Cundick 

—  9.  Cunningham 


etai. 


405 
.  394 
.  691 
.  911 
194,  267 
.  396 
.  332 


—  9.  Curwood 

—  9.  Cutbell 
Reg.  9.  Daly 
R.  9.  Daman    372,  841,845,  846,  848, 

852 

—  9.  Dann 

—  9.  Dannelly     . 
— •  9.  Dannelly  and  Vaughan 

—  9.  Darley  Abbey 

—  9.  Darlington 
Reg.  9.  Darton  (Inb.) 

—  V.  Dasey 
R.  9.  Davey 

—  9.  Davics        .  240,  606,  914 

—  9.  Dafis      106,  250,  275,  278,  445, 

512,  513,  856 

—  9.  DaTi«(T.)  .  .     847 

—  9.  Davison 


179,  277 
.  269 
.     273 

779,  903 
.  819 
.  1022 

105,  106 
.     428 


—  9.  Dawber 

—  9.  Dawes 
^~  9.  Dawlisb 

—  9.  Dawson 

—  9.  Deacon 


.  85 
.  520 
.  525 
.  771 
195,  200,  516 
203,  233,  4%,  515 


R.D 

DeBerenger 

337 

3*B 

4^1 

Reg 

m 

ago 

SU 

818 

R.  r 

Dremerthion  (loh.) 

773 

777 

Dethf 

1S2 

Dri-            ,              ; 

5!1 

Deeringind  Atkinson 

512 

DQffield       . 

7eD 

Delaval        . 

33fi 

DnlfiB 

195 

199 

Demp>en     . 

8fil 

DuDchtufh 

sas 

Deiibigbahire  (Inh 

721 

Duiiu     .           171.278 

Gil 

9tS 

~ (Ju.. 

658 

DuuD  ind  Smith     . 

529 

Denhfl«>       . 

778 

DunniigB     . 

389 

Derbyshire 

652 

DunsTord    . 

691 

(Inh.) 

208 

DartUj       .               794 

906 

907 

ai, 

734, 

fize 

91G 

644. 

996, 

—  r 

Dyer                         278 

842 

859 

728,  ?30,  731,  733, 

1004 

E«Iiog 

814 

Derrington 

526 

Eardiiluid  . 

418 

Dprgingliun 

7.-9 

Esmshi*     . 

847 

849 

Dfi,p«rd      . 

501 

Reg 

t.&^ua    . 

222 

23* 

971 

R.V 

EMtington  (Inh.)    . 

419 

Devon 

635 

E«tKno,le       .      . 

9H 

17 

657 

720 

Ewtrington  (Inh.) 

176 

404 

406 

797 

635 

935 

Reg 

r.EuC  Winch  (lab.) 
E.anglon 

Add. 

801 

^ 

(ius.) 

Dexhurst    . 

Dewsnipp  . 

93S 

E»ton    .8fi3,  914,  917 

920. 

930, 

Diddlebnry  (Inh.) 

717 

931 

Dickeoson 

m 

204 

Ecclei         .              337 

338 

339 

Dickmion  . 

Ibb 

226 

Ecclnal  Bierlcw      . 

7&8 

Dick. 

574 

Ecclesfield  . 

414 

4ia 

DiEkMB         . 

574 

Eecleaton    . 

749 

Diropiey      . 

870 

Edge-Lane  (Inb.)    . 

406 

DingW        . 

^38 

Edgeworth  . 

752 

93C 

Ditcheat     .     791, 

793 

795 

796 

Kdi^gale      . 

748 

749 

749 

EdmODdi     .                500 

,504 

SOS 

DiioD 

311 

Edwards          161,311 

471, 

529. 

Dobbyn       . 

843 

563 

583 

696 

Dr.  Dndd    . 

656 

Edward*  and  another 

Add. 

IXZT 

DodderhiU 

767 

779 

Reg 

■.  Edwards  (Elii.)   . 

353 

354 

Doghsrty     . 

en 

R.r 

Edwsrda  and  Symonda 

674 

Dolby 

501 

Edward!  and  Walker 

230 

nm,ni^„,> 

ITHs^-r.la  gill)  VVnn^i-ni-V 

■ii-.r 

r.Aii. 

^H 
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R.  V.  Erith  (Ink.)  •  •  1002 

—  V.  Emcx     .     .  •       675, 1008 

(Inh.)  .  .  1010 

(Jos.)  629, 63a,  641,  642, 

661,  664,  708,  724,  829,  944,  946 

—  V.  Btlieriiigtoii  •  244 
Eeg.  V.  Evans  .  191,  S14,  516 
R.  9.  Everdon  .948 
-^9.  EYCttaAm  (Jos.)                   •    655 

—  9.  Ezdte  CommiflfionefB  •  653 
«—  9.  Exdie  on  AppeaU  of  Com- 

minionen  of  •        875, 876 

Beg.  9.  Eye  (BlUjor  of ),  <n  rt  BTans  241 
R.  9.  Eyret         .  .440 

• 

—  9.  Iklkner  and  Bond  •  •  519 
«—  9.  BaQoirs  .     .  .514 

—  9.  Faridgh  WaDop      .  .     766 

—  9.  Faiier  .  .520 
Beg.  V.  Farr  .  564 
B.  9.  Farringdon  (Gnardiana)  .    701 

—  9.  Fkrrington  .    658 

—  9.  Faolknar    .  .84 

—  9.  Fkwoett.     .  •    310 

—  9.  Fawk  .  .918 

—  9.  Feamley  58,454,  931,  Add.  Izzui 

—  9.  Feanhire  .  .  522,539 
^~  9.  Featherstonhaiigli  •  •    485 

—  9.  Fddiam                 .  •    777 

—  9.  FeQ  88,364,915 

—  9.  Feiynaon  .  •  918 
— >  9.  Forris  (Meihedi)    «  •    316 

—  9.  Ferr]^iridge             •  540,  691 

—  9.  Field     .     .  520.684,910 

—  9.  Fieldhoofe              .  •    165 

—  9.  Fldding                   •  •       79 

—  9.  Flfehead  Magdalen  •     772 

—  9.  FOer                        .  .    847 

—  9.  FUlongley                .  791, 905 

—  9.  FiUon^y  •  771 
«->  9.  Flnacane  385 
»-  V.  Finch  (Frandi)  •  .  249 
«— 9.  Flndeane  170,171 

—  9.  Findern  •  778 
-*9.  Findon  .     778 

—  9.  Fiaher  58,  398,  406,  701 

—  9.  Fiaher  and  Jackaon  •  510 
— -  9.  Flannagan  •    240 

—  9.  Fleming  •     538 

—  9.  FkCflher  224,  526 

—  9.  Flint           .            .  .316 

—  9.  Flint  fThomaa)  .            •    314 

—  9.  Flintan  .            •    621 

—  9.  FUntahice  (Jna.)  633,  695,  724 

—  9.  Flower  268,  276 

—  9.  FokshiU  (Inh.)  .            •    693 

—  9.  Folkatone  •    904 

—  9.  Ford  .            •    849 
Beg.  9.  Fordham  •    688 
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Beg.  9.  Fordham  (Inh.)    689, 695,  929 
R.  9.  Forrest  •    700 

—  9.  Forsgate  •  .     233 

—  9.  Foster  •         142,  191 
«-  9.  Fowke  •    694 

—  9.  Fowler    338,  411,  675,  705,  914, 

916 

—  9.  Fowler  and  others 


—  9.  Fox 
Beg.  9i  Franco 
R.  9.  Frances 

—  9.  Franokard 

—  9.  Vnaakn 
— '  9.  Fraser 

—  9.  Freeman 

—  9.  Freeth 

—  9.  F^rench 

—  9.  Friend 

—  9.  Frieston  (Inh.) 


—  9.  Frith 

—  V.  Frame  Selwood 

—  9,  Fry  « 

—  9.  Fryer 

—  9.  FaUer  240,  330,  487,  842 
— -  9.  Faller  and  Robinson  .     287 


40 

76,  555 

538,  539 

.    397 

.     105 

.    329 

.    804 

263,  364 

814,  316 

.     232 

858,  354 

655,  658,  659, 

902 

495,  496 

.     767 

230,  383 

.     692 


—  9.  Fnlwood 

—  9.  Fnmeanz 

—  9.  Fnrsy    • 


—  9.  Gaby  (Eleanor) 

—  9.  Gadbnry 
-^9.  Gage 

—  9.  Galloway 
— -  9.  Gamlingay 

—  9.  Gardiner 

—  9.  Gardner 

—  9.  Gascoina 

—  9.  Crash 

—  9.  Gately 
-«  9.  Gateshead 

—  9.  Gayer 

—  9.  Geddington 
Reg.  9.  GerrUh  and  Brown 
R.  9.  Gribbons 

—  9.  Gibbs 

—  9.  Gibson 

—  9.  Gilbert         • 
*^  9.  Gilchrist 

—  9.  Gilham 

—  9.  Gilkes 

—  9.  GUI  185,  834 

—  9.  Gill  and  Henry 


163,  170,  554 
.  268 
.  466 


192 
242,  580 
.  852 
276,  529 
.  406 
.  868 
455,  681,  846 
.  510 
.  454 
.  606 
.  768 
.  701 
.  809 
.  329 
240,524 
140,  310 
480,  1005 
220,  229,  379 
.  173 
230,525 
455,  459 
338.  339, 348 
.  317 
.  440 


—  9.  (Milam 

—  9.  Glamorganshire  (Justices)  21,  656. 

877,  925 

—  9.  Glenn  •     .  .496 

—  9.  Glossop.  844,  857,  861 
^  9.  Gloucester  (Mayor)        695, 1012 
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R.  > 

Res 

V.  GnrnceU  wid  Hopkinwo       m 

G32.  C39.651,653,  659, 

a.  t 

Gudderidge              ,             .    659 

.662,  G6S,  70a,  722,  723 

Gudridge 

.     706 

Olavcr                      .            .    386 

lit* 

r.  Gueet 

.    SBfr 

GWde                       .            .     7Da 

R.  t 

Guildford 

.     903 

Goddard                    1^1,173.  m 

Gully 

.     5Si 

Goff     .             .            .58,  145 

Gul«[oa 

.     467 

Goffe                        .            .187 

918,930 

G<«erly                      .              .     264 

Gutch 

.    39S 

lue 

P.  Goodbody            .            .     26J 

Reg 

P.  Gutteridgt 

Add.  IixiT 

GoodbD^y  C"'")                ■     222 

R. 

.  Gatieridge 

.     488 

B..t 

Gooch                      .            .     248 

Gwinnear                   748,  757.  761 

Goocb  imd  DeioDHhire        .     248 

Gwyer              .             675, 702,  JOl 

Goodchwp               .         076,  783 

Gwjnne                                .    917 

Reg 

F.  Goodfl                  .            .    495 

Hackmondwick       .            .     694 

E. 

Uaddenbam              738,  806,  96» 

925 

Hake                           .              .     376 

GoodenoDgh  and  oUict»      .      40 

Hsleiworth  (Inh.)                .     754 

GoodhkU                              .    313 

UaU         198,263.  263.  619.  B49, 

R. 

Gordon                     .         273,  674 

852,  855,  859,  87D 

Gordon  (Lord  Georges)         ■     »33 

.  HaU  (John)                         .    266 

Gora                         .            .     433 

Hallard 

.     240 

.  GoBforlU                  .            .     787 

llBliifn 

.     7U 

Goaae                       .            .     692 

Hallow 

.     776 

Gotler                                  .331 

HatloiFBy 

161,230 

Goudge                    .            .     105 

Hftlton 

.     498 

GougU                                  .     171 

UamilloD 

1<»5,  244 

Gould       S45,  300,  520,  Mi,  S75 

.  Hnmilton  (Asaea) 

.     24i 

.  GrihHin                    .         176,  lyi 

Hamlju       ^ 

.    443 

Granville  (Lord)      .            .     686 

Himmeremith  (Inh 

)        407, 55* 

Grattin                      .              .     653 

.    611 

GroTCMnd               .            -     !I05 

.     191 

Great  Bedwin           .           823, 821 

MamstaU  Ridwani 

.     764 

GrmtBuillty          .            ,     793 

H8ubtiry(!nli.> 

.    771 

Gre«l  Bolton              .              .     791 

Handky 

.     589 

Greal  Cbari      912,  920,  946, 997 

Hawkiaa 

95,969 

Great  Cbilton           .              .      774 

Ubrdiid 

.      181 

Great  DHBield          .              .     812 

Hanion                        519,  626,  865 

Gresl  Fwringdon                   .     801 

Hanlfl  (Jua.)   G27,  630,  722,  J23. 

^H 

NAMB8  or  CABB8  BBFBBRKD  TO. 


lix 


PACK 

R.  V.  Hwrtfield  .         629, 721 

—  «.  Hartington,  Upper  Quarter,  1002 

—  9.  Hartley  263,  847, 855 

—  9.  Harrey  .     220,222,522 

—  «.  Hanrey  and  Chapman         •    290 

—  V,  Hanrood  769 

—  9,  Harrington         .  •  200,  751 

—  9.  Harrison  539,  845,  917 

—  r.  Harris  19,  286,  840,  857 

—  V.  Harris  (James)  288 
_  9.  Harriss   200,  202,  240,  317,  427, 

448,  458,  524 


—  9.  Harrowby 

—  9.  Harrow-oo-tbe-tim 

—  9.  Hassall 

—  9.  Haswell 

—  9.  Hatfield  (Inh.) 

—  9.  Hatfield  Broad  Oak 

—  9.  Hawker 

—  9.  Hawkins 

—  9.  Hawtin 
R^.  9.  Hayes 
R.  9.  Hayman 

—  9.  Hayne 
»  9.  Haynes      84,  140, 

—  9.  Hazel 

—  9.  Headge 

—  9.  Healey 
-—9.  Heame 

—  9.  Heath 


58, 879 
.  823 
.  576 
.  361 
45,  405 
.  806 
.  628 
.  841 
.  262 
277,  580 

404,408,416 
.    233 

142,  290,  311 

869,  871 

.    264 

175,  259,  384 


—  9.  Heaton 


526 

287,  330,  489,  993,  994 

995,  999 

.     737 

«-  9.  Hedingham  •     933 

-~  9.  Hedingham  Sible    656,  657,  725, 

907 

—  9.  Hellingly     . 

—  9.  Helsham     . 

—  9.  Hempstead 

—  9.  Hemstead   . 
— >  9.  Hendon 

(Inh.) 


Reg.  9.  Henry 
R.  9.  Heptonstall 

—  9.  Herbert 

—  9.  Herefordshire   (Jos 


.  785 
782,  784 
.  586 
.  516 
633,  635,  669 
414,  418 
.  348 
.   58 
.  337 
)  634,  644, 
718,  723 
.  375 
.  789 
.  648 


•—  9.  Heme    • 

—  9.  Herstmonceanx 

—  9.  Hertfordshire  (Jus.) 

—  9.  Herts  (Jus.)    632,  637,  647,  650, 

654,  672 

—  9.  Hester        .  .         897,  915 


—  9,  Hewes 

—  9.  Hewitt 
«—  9.  Hewson 

—  9.  Herey    .     . 
_  9.  Higgins  140,  195,  202,  286,  470, 

917,  942,  947 

—  9.  Higginsgn  .         429, 430 


51,  588 

.      54 

105,  106 

.     526 


R.  9.  Higley  .     . 

—  9.  HiU 

—  9.  HiU  (Francis) 

—  9.  Himley  .     . 

—  9.  Hinckley    . 

—  9.  Hindringham 

—  9.  Hipswell  . 
*-  9.  (litcham  • 
-»  9.  lloare 

—  9.  Hobby 

—  9.  Hobson  • 
Reg.  9.  Hockiforthy 


PAOB 

.    333 

.  317 
907,  910 
.  912 
.  753 
.  758 
.  747 
910,  936 
.  888 
.  485 
.  267 
788,  789 


(Inh.)       729, 733 
R.  9.  Hodges  250,  252,  373 

—  9.  Hodges  (Elizabeth)  .     495 

—  9.  Hodgson     .  195,  266,  267 

—  9,  Hodnett  .  .  741 
Reg.  9.  Hodson  .  .169 
R.  9.  Hogg          .            .         685,911 

—  9.  Holbeach  (Inh.)     .  .    730 


Reg.  n*  Holden 

R.  9.  Holland 

•—  9.  HoUingberry 

^  9.  Hollingtpn 

•—  9.  Hollis    .     . 

Reg.  9.  Holloway 

R.  9.  Holm  (ESast  WsTer  Quarter) 

-<-  9.  Holmes       ...  • 


514 

176,  185,  445,  480 

.515 

779 

288,  421,  454 

165,  615 

804 

591 


—  9,  Holworthy  •  •     765 

—  9.  Honitoa     ...  .     912 

—  9.  Hood  .      126,  532,  553,  619 

—  9,  Hope  (Isabella)  .    523 

—  9.  Hope  Mansell  .  .813 

—  9.  Holt  .  .  .534 

—  9.  Holy  Trinity  .  .     758 
-<-  9.  Holy  Trinity,   Kingston-on- 

HuU 
— -  9.  Homdon-on-the-Hill 
-^  9.  Home         ... 


*"  9.  Hoseason 

—  9.  HonldgraTa 

—  9.  Howarth 
*-  9.  Howlett 

—  9.  Hube 

—  9.  Huggate 

—  9.  Huggins 
-—  9.  Hughes  . 
•—  9.  Hulcot 

—  9.  Hull  Dock  Company 
Reg.  9.  Hull  (Recorder  of) 


790 
806 
.    398 
.     859 
.       93 
.     622 
.  1005 
390,  860,  915 
.     740 
.     263 
263,  264,  466,  574 
.715 
700 
1024 


R.  V.  Hunt        200,  515,  518,  923,  926 

—  9,  Hunter        .  489,  583 
.P-*  9.  Huntingdonshire  (Jus.)  .     644 

—  9.  Huntsham                •  •     785 

—  9.  Hurdis  .     .             .  .904 

—  9.  Hutchinson             .  .    232 

—  r.  Hymen                    .  •    212 

—  9.  Ide              .             .  •     755 

—  r.  Ightham     .            .  750,907 


NAMBf   OF   CABK8   KKFBRRBD  TO. 


R.  V,  Iken 

— •  V.  Ilkefton 

—  V.  IlmiDgton 

—  V,  Ilminster 

—  «.  Incledon 
•—  V.  Ing^leton- 
Reg.  V.  Ingram 
R.  V.  Ingwortk 

—  v.  Ipswich  (Corporation  of) 
(Recorder) 


PA«a 
.  779 

756,  767 
.  807 

814,  904 
409,  420,  935 
.  935 
.  597 
.  818 
.  50 
7,627 

935,  936 
.  713 
.  774 
.  787 
.  774 


•—  V.  Ireland 
•—  V.  Iron  Acton 

—  V.  Islip 

—  V,  Itct 
«—  V,  iTinghoe 

—  V.  Jackson    78,  222,  290,  316,  319, 

596,  917 

—  V.  Jacobs  .  522,  537,  539,  540 

—  V.  James  78, 140, 141,  219,  484, 659, 

846,  869,  902,  903, 914, 996, 1005 

—  V.  Jar^is  •  849 
^  «.  Janrifl  and  Walker  .  •     242 

—  V.  Jefferies      .  857,  868,  869 

—  r.  Jefferys       .  •  •     653 

—  V,  Jeffreys       .  •    875 

—  V.  Jenkins  224,  241,  525,  1003 
Reg.  V.  Jenkins  (Stephen)  •  219 
R.  V.  Jenson  •     .            .  •    263 

—  r.Jervis  .  277,278 
w-  V.  Jewin  •  •  •  577 
— «.  Jeyes          .             938,940,941 

—  V.  Jobbing      .  .         241,242 

—  V.  Joddrell  .  .690 

—  r.  Johnson    170,171,174,196,199, 

231,236,269,501,606, 

843,  940,  985, 1003 

•—  V,  Johnson  (John)       .  .     705 

—  V.  Joliffe  .  «  •     678 

—  V.Jones      140,  171,  196,  200,  224, 

228,  265,  266,  311, 320,  419, 436, 
439,  489, 493, 498,516,  519,  520, 
522,  524,  527,  576,  919,  920,  941 


—  V.  Jones  (C,  M.) 

—  V,  Jones  (Joseph) 

—  V,  Jones  (Robert) 
Reg.  V,  Jones  (Stephen) 

■  r.  Jordan 

■  t>.  Josephs 
R.  V.  Joule 

—  r.  Jnens 

—  r.  Jukes 

—  V.  Kaye 

—  V,  Kea 

—  r.  Kegworth 

—  r.  KcUy     . 

—  r.  Kelsey 


244 
.  311 
.  170 
.     833 

302,  573 
.     402 

402,  917 

.     452 

848,  879,  914 

908,  915 
.  1001 
.     789 

215,  748 
.     938 


—  r.  Kelvedon   (Inh.)   718,  729,  730, 

733,734 

—  r.  Kempson    .  .         847, 854 


R.  r. 

—  r. 


PAOS 

Kenardington  784, 787 

KenilworUi  •  .    -791 

Kent  «    84t 

(Jos.)        99, 100,  634, 639, 

641,642,652,658,062, 
667,  708,  723, 725, 928 


V, 
V. 
V, 
V. 
V, 
V, 
V. 

v. 

V. 
V. 
V, 

V. 

v. 

V. 

r. 

V. 

V. 
V. 
V, 
V. 
V. 
V. 
V. 

v. 

V. 

V. 
V. 

V. 

r. 

V, 
V, 
V. 
V, 
V. 
V, 
V. 
V. 
V. 


Kenworthy 

Kenyon 

Kemon 

Kerr 

Kettleworth 

Keynsham 

Kibworth    . 


143,593 
4        916, 931 

521,  Ana*  faodS 
•  938 
.  752 
.    908 


Kibworth  Hareonrt    791,798,794 
Kiddy  844,888 

KiUet  .  .888 

Kimbolton  .  633,  651,  724,  728, 

731,  732 
King  .  .  .919 

Kingsmoor  (Inh.)  •  •    407 

King's  Langley       .         680, 881 
Kingswinford  •    893 

Kingston    .  169,  171,  484 

Kingston  (Duchess)  84,  861,  918 


Kingstone 
Kingswood 
Kinloch      •  • 

Kinnear 

Kinnersley  and  Moor 
Kinsey 

Kirkby  (Stephen)  . 
Knewlaod  and  Wood 
Knight 
KniU 
Krochl 
Kynaston 
Ladock 
Lafone 
Laindor 
Lakenheath 
Lamb 
Lambe 
Lambeth 
Lampeter 
Lancashire  (Jus.)  5,  6,  404,  510, 
630,  636,  638,  644,  663,  726, 
924,  925,  981,  984,985,  997 


488 

.  711 
.  498 
.  588 

338,339 
.  493 
.  714 
.  173 

406,  578 

653,  696,  697,  1004 

.  510 

.  774 

.  586 

.  749 

.  242 

.  219 

.  522 
646,  647,  690 

.  723 


—  r. 

—  r. 

—  V. 

—  r. 

—  r. 

—  r. 

—  r. 

—  V. 

—  r. 

—  p. 

—  r. 

—  r. 


Landulph 

LangriviUe 

Lapier 

Lara 

Lavender 

Law 

Lawford 

Laxtou 

Layer 

Layton 

Leach 

Leake  (Inh 


) 


.  413 
.  779 
.  216 
290,316 
.  260 
178,  283,  479 
.  739 
.  524 
.  499 
.  860 
.  ^63 
.    403 


NAMBS   or  CA8V8   RBPBRUD  TO. 


Ixi 


R.  *.  Leurj   • 
Beg.  V.  Ledduigton 

•—  V.  Jjeeds  . 

(Inh.) 

(Jub.) 


PAGE 

.  223 
.  271 
.  920 
156,  398 
643,  713 
.  748 
.  640 


R«g.  «.  Leedf  and  LiTerpool  Canal 

Narigation  679, 686 

R.  V.  Ijuk  Wootton  .    820 

—  V.  Leeter        •  •  .311 

—  p.  Leicester  (Jnt.)      52,  106,  108, 

1013 

—  ».  Leiceatenhire  (Jm.)  61, 652, 659, 

660,  661,  828,  901,  902 

—  V.Leigh  .  .  .227 

—  V.  Leigliton  .  •  .913 
Beg.  p.  Lery  •  •  .  441 
R.v.JLew      .      .            .            .    813 

—  V.  Jiewis      523,  614,  917,  918,  920, 

995,  1002, 1003,  1006,  1007 

—  p.  LOehetter  .  •  .824 
-— p.  LiUing^n  .  •  •  817 
-^  p.  Limehonae  403 

—  p.  Lincoln  (Major  and  City  of)  404 

—  p.  Luioolnshire  (Jos.)  633, 641,  642, 
643,  649,  650,  651,  879 


—  p.  Linoombe 

—  p.  Lindiay  (Jus.)  « 

—  p.  Lingate 

—  p.  Linktnhome 

—  V.  Lisle 

—  p.  Lithgo 

—  p.  little 

—  V.  Little  Bolton 

—  p.  LtTerpool 


•  409 
.  648 
.  524 
746,  756 
.  106 
.  241 
494,  496,  852 
.     749 


813,  814,  815 
(Corporation)      .    405 
— ^— ^—  (E^cliange  Proprie- 
tors) .  .685 

(Inh.)     .  .    681 

(Mayor)  627,  682,  915 

—  p.  Uanbedergoch        •  786 

—  V.  Lhmd?erras  .  912 

—  p.  Llanfihvigel  Abercowin  905,  910 

—  p.  Llangniyior  •  753 
— >  p.  Lianrfaydd  •    717 

—  p.  Lbuiwinio  .  .         722,  905 

—  P.Lloyd  .  .  91,533 
Beg.  p.  Loader  .  .188 
R.  p.  Locket  .  .  .384 
— •  p.  Lockyer                  •            .     553 

—  p.  Jjoggan       .  .  .     440 

—  p.  Loinas  .    913 

—  9.  London  (Jns.)    60,  61,  631,  668, 

707 

—  p.  Lone  .  •    439 

—  p.  Long  .  715, 916 
Rcf .  p.  Long,  Esq.  •  945 
B.  p.  Long  B^anington   •            •    809 


B.  p.  Long  "W^hatton 

—  p.  Lookup .     . 
— -  p.  Xioome  .      • 

—  p.  Xionghton    . 

—  p.  XiOUth    « 
p.  liOTC  • 

—  p.  XiOTeden     • 
Beg.  p.  Lovel 

p.  LoTcQ     . 

R.  p.  LoTct    .     • 

—  p.  Lorett 

—  p.  XiOwer  Hayford 
Mitton 

—  p.  Loxdale 

—  p.  Lubberbam 
-^  tf,  Jjaffe  • 

—  p.  Lnffington  . 
Beg.  p.  Lumviaine 
B.  p.  Lutterworth 
-^  p.  Lydlinch    • 

—  p.  Lynn  • 

—  p.  Lyon 
-^  p.  Lyth  . 

—  p.  Mac  Arthur 

—  p.  Macarty  and  Fordenburgh  .    337 

—  p.  Macclesfield  764,  767,  787 

—  p.  M'CuUey    .  •  .199 

—  p.  M'Dermot  195,  199 

—  p.  M'Donagh  and  Druid  160 

—  p.  Mapgregor  .  •    268 

—  p.  Machy^eth  •  .     407 

—  p.  Machynleth  and  Penygoes  .    410 


PAGE 

764 

20*2,  480 

.     199 

.     409 

.     748 

.     105 

88 

.    292 

262,  268 

846,  847 

854,855 

»    799 

.    687 

.    675 

.     818 

.  1001 

904,906 

.    692 

.    753 

806,  812 

394,  786,  910 

403,  412 

•    904 

.    436 


—  p.  Mackartney 

.    290 

"^  p.  M'Namee  . 

222,  224 

—  p.  Madden 

.    276 

—  p.  Maddem    . 

.     671 

— -  p.  Maddox      •            . 

.    224 

Beg.  p.  Madge    . 

.     161 

B.  p.  Madley       •            . 

936,  997 

—  p.  Maidstone  (Inh.)    . 

758,  759 

—  p.  Maiden       •            • 

4 

—  p.  Malings 

.     572 

—  p.  Mallison    . 

848,  850 

^~  p.  Manningtree           • 

.     748 

—  p.  March  (Rliza) 

.    575 

—  p.  Margam     . 

910,  911 

—  p.  Margetts     . 

.     242 

—  p.  Marlborough 

.     776 

-—  p.  Marsden     . 

390,  581 

—  p.  Marsh  57, 58,  59,  153, 

,  154,  180, 

496,  849 

—  p.  Marshall 

.     79 

Beg.p.Martio  176,177,178 

,  202, 234, 

287,303,330,446,479, 

Add.  Izxiii 

—  p.  Martlesbam 

.     736 

—  p.  Martley. 

.    904 

—  p.  Martyn 

.     240 

—  p.  Martyr 

.     992 

— •  p.  Marwood 

801,  806 

XAHkS  OF    CAISa  ■■FKBKED  TO. 


,  e.  MwbitMr  1 

-V.  Muon  304,317 

-  c  Hitbewt  .            .     IM 

■  e.  MathoD'  .  .819 
p.  Matlock  .     911 

■  e.  MatMn  .            .     B49 

-  V.  Mattencj  .     735 

■  P.  MatthewB      znS,  858,  1003,  1005 

■  o.  MattJngler  .            .    808 

■  V.  Haoldcn  (Inh.)  .         656,  997 

-  o.  HawbcT'  337,  409,  913 
'  o.  MawgBD  (Infa.)  .  208 
n.Mawgan  in  Maosage  (Inh.)  417 
■v.Mtj  91.178 


Marall 
>.  Mead 

a.  MegioD   . 

Melliah 

McUon 


703 

.     237 

,    573 

.    259 

Add.  hiiT 

262,  265 

145,  187 

Mellor      384,  894,  895,  897,  916 

p.  Melaonb;  .         792,  796 

Mcadn  .         612,  617 

Merecron  .  .    523 

Msreier  497.  498 

v.  Meredith       387,  303,  355,  596 

Meredith  and  Tamer        355,  445 

e.  Merae;   and    Irwell  NiTiga. 

.on  Coinpanj  of  Proprietora         679 

>.  Menham  .     814 

-.  Mertbjr  TidTm  790,  792 

!.  Metringham  .     278 

T.  Meinngham  (Joba  and  Mary)  277 

t.  Melcalf  263,  264,  265 

T.Michael  .  .     216 

1.  MichiElatone  Vedoea  .     902 

).  Micklefield  0.34,676 

t.  Hiddlehurat    195,  516,  517,  628, 

BIO 

r.  MiddleaeiCJua.)       603, 629, 632, 

63",  655.  717,  719, 

903,908,924,1011 


730,79* 
626,  MS 


834,  930,  93T 


Bowmao 


61.  133,  150,  494 


R.  « 

Reg.  >.  Minihall 

R.  tr.  MiDchinhamptOD 

—  V.  Minter  Hart 

—  e.  Mirfield 

—  s.  Miiterten 
. (Inh.) 

—  F.  Mitchelt 

—  r.  Hitton 
— 1>.  Madley 

—  V.  Moi>inOBthahire-(Jiu.)  «1,  «44, 
647,  653,658,  «59,«W, 
661,662,664.  723,784, 

726,  828,  902,  91S,  »45 

—  P.  Moomonthahin  Canal  N*t1- 
gation  CoDipanr  .  6M 

—  o.  Moor  Critchell 

—  V.  Moore  (Cbule*) 

—  V.  Haarlionta 

—  e.  Morelef 

—  e.  MorOt  and  Oiet 

—  V.  Morgan 

—  V.  Moriey 

—  V.  Morphcw    .  .4m 

—  t.  Morria        .     178,  338,  itl,  675 

—  e.Morria  (Sarah  and  John)  .  ft74 
Reg.  B.  Hon*  .  .  U3 
R.  e.  Morton                   .  .     19S 

—  e.  Moua        .  .  .177 

—  V.  Moiley  S4,  106 

—  0.  Moslej,  Bart.  .     437 

—  p.  Mosi  .530 

—  p.  Moantaorrel    .         749,  758,  760 

—  p.  Much  CoKHTne  .     739 

—  P.  Mullaney    .     49,51,54.60,900 

—  p.  Munda;      .  .350 

—  r.  Mundr        .  .  .     681 

—  p.  Munoi  .317 
!  —  p.  Muiray  .      240,  264,  265, 115 

—  p.  Miucot  .            .            .555 

—  P.  Muison  .         147.  982 

—  P.  Nacton  (Inh.) 
Nantwich    . 


315,  2H 
U6,  flSS 
539,831 
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p.  Nether  Knutifonl  .         749,  MG 
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—  P.  Newbury  (Inb.)      653,  662,  696, 

697 
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—  9.  Pembrokeshire  (Jus 

—  9.  Penderryn  (Inh.) 

—  9.  Penegoes     . 
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Ricbu-daoD       . 

275.  364,  5B6 

Ricketa        . 

.    303 

Rickelli      . 

Add.  lui* 

RickiDgball  Superior        906,  911 

Reg 

s.  lUder  (Mtrj) 
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—  9.  St.  Weonards          .  .     407 

—  9.  Salisbury                  .  .     529 
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ADDENDA  AND  CORRIGENDA. 


F.  4, Dotc  ik), Ust  line,  add,  "  See  Reg.  ▼.  Salop (Jusiieei), Q.  B. Nor.  24,  1840, 
rbck  <uads  for  wgwnent ;  and  R.  y.  iSf .  Edmtmdt,  SoHtbwy,  Q.  B.,  aligned  23 
iaa.  1S41,  ttanding  for  judgment  in  Easter  term,  1841." 
P.  ^,  note  (^),  add  at  end,  **  now  (6  Jan.  1841)  reported,  11  Ad.  ft  EU.  170." 

End  of  note  (r),  dele  **  not  yet  reported.'' 
P.  7.  note  (r),  add  after  *'  1  P.  &  D.  622,"  "  9  Ad.  &  E.  871." 
P.  140,  add  in  text  at  end  of  Ist  paragraph,  "  If  an  indictment  fbr  an  offience  out 
ti  the  cog;nizanoe  of  the  quarter  tessiona«  e.  g.  perjury  at  common  law,  treaion, 
ftc,  be  presented  there,  it  may  be  quashed  by  the  queen's  beneh,  and  the  setstons 
wovld  have  the  same  power.  {R.  ▼.  Weileg,  cited  1  Burr.  389.  R,  y.  VTsffmeeff, 
dxed  Stra.  1088.  R.  y.  Bamion,  ibid.  See  R.  y.  Feamleg,  IT.  R.  316 ;  2 
L«ach.  475,  S.  C.)  So  even  if  the  jury  has  been  charged  with  the  indictment :  for 
ic  would  xnanifestly  appear  that  it  could  not  be  supported.  (See  Comberbach,  243. 
JL  T.  Cpton  om  Serem,  6  C.  &  P.  134.)  Or  the  defendant  may  plead  to  their  juris- 
ckxion.     v4  BU.  C.  333.     2  Hale,  256.)" 

P.  171,  add  to  note  (e), «'  1  Chitt.  Crim.  L.  303." 
P.  172,  add  at  end  of  Ist  paragraph. 

The  words  '*  the  eaidf"  when  introduced  in  a  second  count,  will  not  import  into 
ii.  from  a  prior  count,  a  description  of  a  prosecutrix  as  to  her  age,  which  is  the 
fist  of  the  offence  intended  to  be  charged  in  the  latter  count :  e.  ^.  an  attempt  to 
soBsut  the  misdemeanour  of  abusing  a  female  child,  aged  between  ten  and  twelYe : 
lar  those  words  merely  assert  that  she  is  the  same  person  as  was  mentioned  in  the 
former  count,  without  re-asserting  her  particular  character.  Reg,  ▼.  M^rtim^  9  C. 
AP.  216,  217. 

P.  179,  add  to  note  (x),  <*  The  past  tense,  '  did  present/  would  be  bad.    R.  y. 
Bavf.  Andrews's  R.  162." 
P.  219.  add  to  note  (e),  ''  See  Reg.  y.  Kerr,  8  C.  &  P.  176." 
P.  231,  add  to  note  (r),  '*  If  lUMier  or  ^  the  Yalue  of  12if.,  it  is  only  petit  larceny 
Com.  Dig.  tit.  Jusiieee,  O.  4." 
P.  279,  for  •'  G.  III.,"  read"  G.  IV." 

P.  280,  note  (A)  dele  *'  what  act,  911.  /"  and  read  *«  7  &  8  G.  IV.  c.  29,  t.  10, 
Bd  add.  *'  Reg.  y.  IToreet^ersiktre  {Jutticet),  Mich.  1840,  ace,*' 
P.  288.  add  to  note  (p), 

Bt  6  &  7  W.  IV.  c.  86,  the  father  or  mother  of  a  child,  or  in  case  of  their  illness 
ot  absence,  the  occnpier  of  the  house  in  which  the  child  hat  been  bom,  shall,  within 
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fortj-two  dtjt  ifter  tlM  birth,  giie  infornution  of  the  putieiilui  tlwrcof  to  tk 
regiitrar,  on  reqiiMt.  Thii  U  imptrative  ;  uid  the  putj  diiobejing  it  ii  liihU  to 
iDdictmmt,  for  the  matter  enjoined  U  of  pnblic  concern.  Btf,  t.  Priec,  I 
P.  &  D.  421. 

P.  295,  after  note  (e),  add, 

Where  jiuticei  diimisied  ■  complaint  on  28ch  November,  1S38,  and  no  certilialt 
wal  made  ont  till  10th  Jan.  1839,  the  act  wai  held  not  to  be  complied  with,  uit 
■houldbe  applied  for  andgrantailimniediatelj  after  the  bearing.  JI9.  v.  XaHwa, 
a  B.  11th  Not.  1840,  19  L.  J.  Part  I.  Mag.  Ca.  9. 

P.  303,  note  (ic),  add  afler  "  S.  t.  Kiekelli,"  ••  Rtf.  f.  Priet,  3  P.  &  D.  4!I. 
Acting  in  so  office  it  primd  /acie  cTidence  of  appointment  to  it." 

F.  S\3.—Pallem>n,J.,  held,  ISth  Not.  1S40,  that  no  crrliorari  liea  to  rCBOn 
indictment  for  the  miulcmeanonr  of  obtaining  gooda  bjr  hUe  preteneea.  (Q.  B. 
Practice  Court,  MSS.  Tyr.) 

P.  3BS,  line  11  fhim  top,  after  "  there,"  muf"  found  npon  and."  After  "  afim- 
aaid,"  ieti  "  found,"  and  read  initead,  "  armed  with  ■  certain  gno,  then  and  thn 
for  the  porpoaa  of  deitroying  game."  See  Bf.  v.  Sttp/ttnt  awf  ftwiMc*,  Ww- 
ceiter  Lent  Aniie,  1841.     Garncy,  B. 

P.  431,  note  (a),  dtU  "  IG,"  and  add,  "  Setpoit,  Chap.  XIII.  i.  4." 

P.  487,  add  to  note  (*), 

The  pramtinf  a  UB  for  a  capital  offence  ma;  be  poatponed  on  affidavit  of  attn- 
nej  for  proMcntion  that  a  material  and  neceaearr  witneai  ii  iU,  though  he  b«i  ben 
eramined  befbre  a  maglitrate,  and  hii  depoaition  cantaioi  no  mattnr  to  ahow  Ut 
evidence  Deceuarjr :  for  nuterial  endence  may  have  been  diaeoverad  tines.  [N.B. 
None  waa  itated  in  the  affidavit.] 

P.  494,  note  (q),  add  ••  Burrtllr.  yieobom,  3  B.  b  Adol.  649." 

P.  S33,  odd  touote(ii), 

Commiuion  day  on  Iliiinday  1  notice  to  produce  lerved  on  Satuiday  fbUowisgon 
attomiea,  who,  with  their  client,  lived  in  the  aaalae  town. — Held,  leaaonable  notifC 
for  the  trial,   which  took  place  on  Monday.     Firtin  v.  Bdwarit,  9  C.  fc  P.  471 


P.  533,  add  to  note  (a), 
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in  course  of  a  difpate ;  and  can  only  be  convicted  on  guch  an  assault  as  is  invoWed 
in  the  felon j  itself. 

P.  602,  for  "  3  G.  IV.  c.  47,"  read  "  4  G.  IV.  c.  37." 

P.  602,  note  (e),  add  **  See  Chap.  XIII.  sect.  5." 

P.  646,  note  (6),  add  "  but  see  R.  y.  Bed(fordihire  (Juttieei),  3  P.  &  D.  31, 

JWif." 

P.  667,  note  (&),  after  "  SibbaJd  t.  RodeHek,'*  add  "  BrUiol  Poor  {Gwemort 
^  ▼.  Wait,  1  Ad.  &  E.  264  ;  CkarMim  t.  Alway,  3  P.  &  D.  618,  £.  1840." 

P.  674,  end  of  note  {g),  add  '*  enforced  by  attachment,  H.  ▼.  Bdwardt  and  ono- 
tker,  1  Bla.  R.  637." 

P.  675,  as  to  applying  poor-rate  to  paying  police  constables,  10  G.  IV.  c.  44, 
s.  23. 

P.  677,  after  "  Wbod§  t.  R^ed,*'  in  note,  add  ''  see  R.  t.  Bradford  Chtqttl- 
wardemt,  12  East,  556.*' 

P.  682,  note  (J),  add  **  11  Ad.  &  E.  57,  8.  C." 

P.  691, 1.  3,  For  "  then,"  read  "  tin." 

Add  "  The  owner  of  wastes,  and  of  the  mines  and  minerals  nnder  them,  de- 
mised certain  lead  mines,  &c.  for  21  years,  the  lessees  yielding,  paying,  rendering 
and  delirering,  daring  the  continuance  of  the  demise,  unto  the  owner,  his  heirs,  &c. 
one  ftin  fifth  part,  share,  and  proportion  of  all  the  lead  or  other  ore  which  should 
daring  the  demise  be  raised,  &c.  i^m  any  of  the  demised  premises,  well  and  suffi- 
ciently deansed,  dressed,  washed,  and  made  merchantable  and  fit  fbr  the  smelting 
mUL  The  case  found  that  the  ore,  prerious  to  being  delirered  to  the  owner,  bad  to 
undergo  a  very  laborious  and  expensive  process  in  being  bruised,  dressed,  and  made 
merchantable  and  fit  for  smelting,  by  which  all  foreign  substances  were  separated 
from  the  ore,  but  its  character  was  not  otherwise  altered. — Held,  that  the  owner 
was  liable  to  be  rated  for  this  one  fifth  part  as  an  occupier  of  land.  Reg.  v.  Tbdd 
and  oiken,  Mich.  1840 ;  10  L.  J.  Part  I.  Mag.  Ca.  14." 

P.  713,  add  to  last  line  but  one, 

A  person  bom  in  England  of  Irish  parents,  who  have  gained  no  settlement  in 
England,  is  removable  with  his  wife  and  family  to  his  birthplace,  where  at  the  time 
they  become  chargeable  he  is  emancipated  and  has  ceased  to  reside  with  or  form 
■ay  part  of  his  parent's  fiunily,  Reg.  v.  Pretton  (Ink,),  Mich.  1840  ;  19  L.  J.  Part  I. 
Mag.  Ca.  22. 

P.  728,  1st  line  of  2nd  par.,  for  "  requisitions,"  read  "  requisites." 

P.  777,  after  note  (o). 

Bat  this  last  case  is  now  limited  to  instances  where  the  incapacity  is  complete, 
e.  g.  of  insanity.  {Reg.  v.  Eaet  Winch  (Ink.),  Q.  B.  14  Nov.  1840  ;  19  L.  J.  Part  I. 
Meg.  Ca.  7.)  A  pauper,  hired  for  a  year,  was  taken  ill  at  the  end  of  the  third  quar- 
ter, and  was  sent  by  his  master  to  his  father's  house  in  another  parish  to  stay  till 
wcU  enough  to  retam  to  his  work.  The  master  sent  him  food  and  medical  aid. 
He  ooald  not  return  to  his  work  for  the  rest  of  the  year,  and  did  not  again  sleep  at 
his  Blaster's,  but  received  his  wsges  for  the  whole  year.  The  court  held,  that  he 
gained  a  settlement  in  the  parish  where  he  lived  during  his  illness.     (8.  C) 

P.  858,  note  (^),  for  "  Bwrdyhe,*'  read  *' Bendythe:* 
In  note  (m),  for  "  Cow^l,"  read  "  Cow|y. 

P.  863,  note  (9),  after  '<  c.  46,"  insert  "  B^ler,  J.,  in." 
Note  (#),  for  "  32,"  read  •*  67.' 
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P.  864,  line  5  from  bottom,  after  "  upied/'  read  **mR.v,  AUem.'* 
Note  (it),  for  "Prosser/'  read  "Proaer." 

Note  (y),  for  **  There/'  read  «  In  R.  t.  AUm  /"  and  in  2iid  line  from  top 
of  2nd  column,  for  "  by,"  read  "  of." 

P.  915,  line  3  from  top,  for  ''either,"  read  **  neither;"  for  **or,**  read  «'aor.'* 

P.  924,  note  (c),  add, 

Selwood  y.  Mount  and  anothiTf  tried  before  Aldentm,  B.,  at  Abingdon  Swoaiar 
Assize,  1839,  was  an  action  of  trespass  against  two  justioei  and  a  constable  for 
taking  goods  under  a  distress  warrant.  A  separate  notice  of  action  was  proved  to 
have  been  served  on  each  defendant.  Objection,  that  as  their  distress  warnmt  waa 
the  joint  act  of  two,  the  noUoe  should  have  been  joint,  thus  enabling  tbem  to 
tender  joint  amends.  AldenoUf  B.  If  a  joint  notice  had  been  given,  the  plsiatif 
could  not  have  brought  a  separate  action  against  each  magistrate,  as  he  might  havo 
done.  Verdict  for  plaintiff.  This  objection  was  not  renewed  on  moving  for  a  now 
trial  in  Q.  B.  (MSS.Tyr.) 

P.  925,  add  at  end  of  note  (i), 

A  notice  to  justices  of  an  intended  application  for  a  ceriiorari  to  remove  an  older 
for  appointment  of  overseers,  signed  *'  £.  L.  assistant  overseer,"  and  not  itato^ 
who  were  the  parties  making  the  application,  is  bad ;  for  the  parties  against  whoa 
it  was  made  were  not  enabled  by  it  to  prepare  evidence  in  order  to  show  casM  in 
the  first  instance,  that  their  antagonist  was  not  entitled  to  apply.  JRcif.  ▼.  8knw9^ 
bwry  and  Salftp  {Jntticet),  16  Nov.  1840,  19  L.  J.  Part  I.  Mag.  C.  8. 

P.  989,  Ist  line  of  2nd  paragraph,  instead  of  "  Clerks  of  Peace,"  read  '*  Cleriw 

of  /MS/iCfS." 
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CHAPTER  I. 

OP  THE  SEVERAL  SESSIONS  OF  THE  PEACE. 


SKCTIONSk 

L — <2f  Stmom^fikt  Peace  m  Gene- 
ral, 
n.— Q^Pc//y  Seenofu. 
III.— Of  iSjjpfeM/  Seetione,  mehidmg  thoee 


holden  under  9  Oeo.IV,  e.  61, 
/or  licenting  Alehoueee, 
IV. — Cif  General  Seeeione  qfthe  Peace. 
Y.-^Clf  General  Quarter  Seuiom. 


SECTION  I. 
Of  Sessions  of  the  Peace  in  General. 

Session  of  the  Peace,  what,] — The  term  "  Session  of  the  Peace** 
is  used  to  designate  a  sitting  of  justices  of  the  peace  for  the  execution 
of  those  powers  which  are  confided  to  them  by  their  commission  or  by 
charter  (a),  and  by  numerous  statutes.  The  words  "  of  the  peace  " 
are  used  to  distinguish  such  a  session  from  other  sessions  or  sittings,  as 
Session  of  Parliament,  Court  of  Session  in  Scotland,  and  Session  of 
Weights  and  Measures  in  London. 

The  jurisdiction  in  respect  of  which  sessions  of  the  peace  may  be 
holden,  is  determined  by  the  pleasure  of  the  crown,  as  expressed  in 
the  commission  or  charter  of  the  justices.    The  commission  of  the  peace 


(a)  Thus  Edwuti  the  Fourth,  by 
charter,  granted  to  the  manor  of  Haver- 
ing atte  Bower,  being  of  ancient  demeane 
of  the  crown  of  Enghind,  that  the 
iteward  of  the  manor,  and  one  of  the 
disoneetest  tenanti  orinhabitants  thereof, 
to  be  from  time  to  time  chosen  by  the 
tenanti  and  inhabitants,  and  their  snc- 
1,  ahonld  be  justices  of  the  peace 
the  manor.  See  R.  y.  Mathiterp. 
6Ad.  &B.  153;  1  Ner.  &  P.  314,  S.C; 


R.  ▼.  aan^ford  (Govemore  q/*) ,  1 N.  &  P. 
328;  and  Weatkerhead  ▼.  Drewry,  11 
East,  175.  Bntall  powers  and  jurisdic- 
tions to  try  treasons,  capital  felonies,  and 
all  other  criminal  jurisdictions  whatso- 
ever, granted  or  confirmed  by  any  law, 
statute,  or  charter,  to  any  mayor,  cor- 
porate officer,  or  chartered  justice  of  the 
peace  in  any  boroughf  were  made  to  cease 
on  1  May,  1836,  by  5  &  6  W.  IV.  c.  76, 

s.  107. 
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under  which  the  magiatrateB  of  a  county  derive  their  powers,  dates 
within  the  period  of  legal  memory.  In  early  times  there  were  persons 
of  weight  and  substance  in  each  county,  who  were  called  Conserratore 
of  the  Peace  :  but  the  authority  they  enjoyed  is  unknown,  and  uo- 
questionably  they  had  no  court  of  record  in  which  they  could  act  as 
judges.  By  1  Ed.  III.  st.  2,  c.  16,  intituled,  "  Who  shall  be  assigned 
Justices  and  Keepers  of  the  Peace,"  it  was  directed  "  that  in  every 
county  good  men  and  lawful,  which  be  no  maintaJneis  of  evil  quarrels 
in  the  counlry,  shall  be  assigned  to  keep  the  peace ;"  but  in  what  man- 
ner they  were  to  maintain  order,  and  how  they  were  to  execute  the 
authority  thus  conferred,  does  not  appear,  though  doubtless  they  were 
to  take  Buch  measures  for  that  object  as  the  old  conservators  used  (fi). 
By  18  Ed,  III.  St.  2,  c.  2,  "  two  or  three  (e)  the  best  of  reputation  in 
the  counties  shall  be  assigned  '  keepers  of  the  peace  '  by  the  king's 
commissions;  and  at  what  time  need  shall  be,  the  same,  with  other 
wise  men  and  learned  in  the  law,  shall  be  assigned  by  the  king's  com- 
mission to  hear  and  determine  felonies  and  trespasses  done  against  the 
peace  in  the  same  counties,  and  to  inflict  punishment  reasonably,  ac- 
cording to  law  and  reason,  and  the  manner  of  the  deed."  But  by 
Stat.  34  Ed.  III.  c.  1 ,  intituled, "  What  sort  of  persons  shall  be  jus- 
tices of  the  peace,  and  what  authorily  they  shall  have,"  it  was  directed 
that  "  one  lord,  with  three  or  four  of  the  most  worthy,  together  with 
more  learned  in  the  law,"  should  be  assigned  for  keeping  the  peace ; 
power  "  to  take,  arrest,  and  chastise  "  offenders,  was  given  ;  and  also 
power  "  to  hear  and  determine  at  tlje  king's  suit  all  manner  of  felonies 
and  trespasses  done  in  the  county,"  according  to  the  laws  and  customs 
of  the  realm. 

This  statute  is  said  by  Lord  Holt  to  have  made  justices  of  peace 
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sion  of  ibe  peace  shall  be  granted  on  petition  of  the  town  council. 
Such  persons  must,  howefer,  reside  in  the  borough,  or  within  seven 
miles  of  it,  whOe  they  act  as  such  justices.  However,  in  towns  and 
places  not  being  counties  of  themselves  (tf),  the  justices  of  the  county 
at  large  have  concurrent  jurisdiction  with  those  of  the  minor  ambit, 
unless  ousted  in  express  terms  by  a  non  intromittant  clause  in  the 
charter  or  commission  (/).  It  is  doubtful  whether  the  mere  grant  of 
a  court  of  separate  quarter  sessions  made  under  5  &  6  W.  IV.  c.  76, 
to  a  place,  over  which,  at  the  time  of  passing  that  act,  both  sets  of 
justices  had  jurisdiction,  would  oust  that  of  the  justices  of  the  county 
at  large  (^). 

In  a  late  case  upon  the  effect  of  s.  3,  of  5  &  6  W.  IV.  c.  96,  where 
at  the  time  of  passing  that  act,  the  county  justices  had  sole  jurisdiction 
over  a  dbtrict  in  the  same  parish  with  a  borough  having  justices 
of  its  own,  but  without  any  non  intromittant  clause,  it  was  held  that 
the  county  quarter  sessions  retained  exclusive  jurisdiction  over  that 
district,  since  the  act,  notwithstanding  separate  quarter  sessions  had 
been  granted  to  the  borough  under  it ;  for  no  appeal  to  the  borough 
sessions  had  been  given  by  5  &  6  W.  IV.  c.  96  (A). 


(e)  See  R.  ▼.  Gloeettenkire  (Jtuticet), 
▼is.  the  Cl^on  and  Bristol  cMe,  4  Ad. 
&  £1.  691. 

(/)  BtanJkley  v.  Witutanley,  3  T.  R. 
379 ;  and  Batet  v.  Wtnttantey,  4  M.  & 
S.  429»  the  Leicuter  cages  t  and  see 
It,  T.  Clarke,  5  B.  &  Aid.  665,  the  Bath 
ease ;  B,  t.  Shepherd,  2  Adol.  &  E.  298, 
Marlborough  case;  Talbot  t.  Hubble, 
Strange,  1154  ;  R.  v.  Sainsbury,  4  T.  R. 
456,  the  Souihwari  ease, 

(y)  See5&  6  W.  IV.  c.  76,  s.  3,  and 
pmi.  Chap.  III.  s.  1. 

(A)  Reg.  V.  Bridgewater  {Jnh.)  2  P. 
as  D.  586,  Trin.  1839.  Before  the 
paning  of  the  Mnnicipal  C<>rporation 
Aet  (5  St  6  W.  IV.  c.  76),  Bridgewater 
wn  a  bonmgh  having  less  than  six, 
▼is.  four  joBtiees,  and  a  right  to  hold 
•eparate  quarter  sessions,  but  the  char- 
ter had  no  non  intromittant  clause. 
Tlie  borough  contained  only  a  part  of 
the  parish  of  B.  [but  the  whole  of  that 
parish  was  within  the  jurisdiction  of 
the  borough  justiees.*]  In  Hhia  state 
of  things,  and  till  1  Geo.  IV.  e.  36, 
appeals  against  poor  rates  allowed  by 


justices  of  the  borough,  lay  to  the  bo- 
rough sessions,  there  being  four  justices 
of  the  borough.  After  that  act,  such 
appeals  might  be  taken  to  those  sessions, 
or  to  the  quarter  sessions  for  Somerset- 
shire, at  the  option  of  the  appellant. 
The  act  5  &  6  W.  IV.  c.  76  altered 
the  boundaries  of  the  borough,  excluding 
parts  of  the  parish  from  it;t  giving 
them  to  the  county  under  sec.  8,  both 
as  to  locality  and  jurisdiction ;  and  the 
borough  received  a  separate  quarter  ses- 
sions, a  recorder,  and  seven  justices.  A 
poor's  rate  for  the  whole  parish  being 
afterwards  allowed  by  two  county  and 
three  borough  justices,  a  party  rated 
appealed  to  the  county  quarter  sessions 
against  so  much  of  the  rate  as  affected 
his  property  situate  out  of  the  limits, 
though  within  the  (ancient)  liberties  ojf 
the  borough,  on  the  ground  that  other 
property  situate  in  the  borough  was 
omitted  from  the  rate.  The  question  of 
jurisdiction  was  argued  on  the  effect 
of  the  latter  part  of  sec.  3  of  the 
act,  and  the  Queen's  Bench  held,  that 
the  county  sessions  possessed  sole  juris- 


•  The  report  of  this  case  in  8  Law  Journal,  Magistrates'  Cases,  72,  states  this 
■ad  other  facts,  the  reverse  way. 
t  Whether  these  parts  of  the  parish  so  excluded,  had  been  parts  of  the  ancient 

borough,  did  not  appear. 

B  2 


4  OF  SESSIONS  or  the  fkace  in  obmskal. 

SeMOons  in  Citiet  and  Towns.]— Before  section  107  of  5  &  6  W.  IV. 
c.  76,  it  was  usual  in  most  cities  and  towns  corporate  that  the  mayor 
and  other  justices  having  Juriadiction  there,  either  concurrent  with  the 
county  justices  or  exclusive  of  them  (as  in  the  cases  of  particular 
charters  or  of  counties  corporate),  should  hold  sessions  of  the  peace 
at  various  intervals,  to  try  offences  of  a  minor  description  committed 
within  the  municipal  boundaries.  In  this  duty  they  were  generally 
assisted  by  a  banister-at-law,  who,  as  recorder  or  deputy  recorder, 
acted  as  assessor  to  the  mayor.  In  general,  these  sessions  had  powers 
similar  to  those  holden  for  the  county,  with  the  exception  of  some  few 
cases,  which,  by  special  exactment,  the  county  sessions  alone  were 
competent  to  determine.  The  most  important  of  these  were  appeals 
against  orders  of  removal :  which,  by  sect.  6,  of  8  &  9  W.  III.  c.  30, 
were  only  to  be  heard  at  the  session  of  the  county,  division,  or  riding 
wherein  the  parish  or  place  from  whence  the  removal  takes  place  shall 
lie,  and  not  eltewhere,  any  former  law  or  statute  to  the  contrary  not- 
withstanding, although  the  orders  were  made  by  magistrates  of  a  city 
or  town  not  a  county  of  itself  (t)- 

ApptaU  against  Orders  of  Removal  made  by  Borough  Magistrates.] 
— The  act  5  &  6  W.  IV,  c.  76,  for  regulating  municipal  corporations, 
provides  for  holding  courts  of  separate  quarter  sessions  in  certain 
boroughs  having  councils  under  that  act,  by  recorders,  being  barristers 
of  not  less  than  five  years'  standing,  and  sitting  as  sole  judges  to  the 
exclusion  of  the  borough  justices.      Borough  quarter  sessions  that 
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constituted  are  courts  of  record,  and  have  cognizance  of  all  crimes , 
offences,  and  matters  whatsoever  cogp[)izable  by  any  court  of  quarter 
sessions  for  counties  in  England ;  and  such  a  recorder  has  "  power 
to  do  all  things  necessary  for  exercising  such  jurisdiction,  notwith- 
standing his  being  sole  judge,  as  fully  as  any  such  last-mentioned 
court"  O). 

But  it  appears  very  doubtful  whether  tiie  affirmative  words  of  this 
section  avail  to  take  away  from  the  sessions  of  the  county  at  large,  that 
exclusive  hearing  of  appeals  against  orders  of  removal,  which  was  given 
them  by  8  &  9  W.  III.  c.  30,  s.  6  (A) ;  an  act  which  in  terms  deprived  all 
other  tribunals  of  that  power.  Mr.  Archbold  has,  however,  stated  his 
opinion  to  be,  that  8  &  9  W.  III.  c.  30,  s.  6,  (as  well  as  17  Geo.  II.  c.  38, 
s.  5,  and  1  Geo.  IV.  c.  36,)  are  virtually  repealed  by  5  &  6  W.  IV. 
c.  76,  s.  105;  and  that  consequently,  appeals  against  orders  of  re- 
Hioval,  as  well  as  appeals  against  poor  rates  and  overseers'  accounts, 
must  now  in  all  cases  be  to  the  borough  sessions,  and  not  to  the  ses- 
sions of  the  county.  But  assuming  that  the  recorder  of  a  borough, 
having  separate  quarter  sessions,  and  not  being  a  county  of  itself,  has 
any  jurisdiction  in  appeals  against  orders  of  removal  by  the  last-men- 
tioned act,  the  quarter  sessions  of  the  county  seem  to  have  at  least 
concurrent  power;  for  the  negative  words  in  8  <&  9  W.  III.  c.  30, 
nake  that  act  imperative  (0  for  excluding  every  other  court,  and  are 
not  directory  only.  Now  affirmative  words  in  a  later  statute  do  not 
repeal  a  former  act,  unless  there  be  something  wholly  inconsistent  in 
the  provisions  of  the  two,  so  that  they  cannot  stand  together  (m) ;  nor 
will  general  words  revoke  or  alter  any  particular  statute,  where  such 
words  may  operate  properly  without  such  revocation  or  alteration  (n). 
It  may  be  observed,  that  the  recorders  of  boroughs  may  decide  on 
appeals  against  convictions,  &c.  and  exercise  the  criminal  and  penal 
fonctions  of  a  court  of  county  quarter  sessions,  e.g.  in  felony  and 
bastardy,  without  repealing  8  &  9  W.  III.  c.  30,  by  exercising  exclu- 
sive jurisdiction  in  appeals  against  orders  of  removal. 

The  express  terms  of  8  &  9  W.  III.  c.  30,  show  that  in  boroughs 


O')  Sect.  105.     See  s.  91,  103. 

(k)  See  this  act,  oa/e,  p.  4. 

(/)  7  B.  &  Cr.  12 ;  2  Inst.  448  ; 
Dyer,  135 ;  1  Hale,  694  ;  3  Inst.  87  ; 
and  fee  the  argument  in  Reg.  t.  Bridge- 
water  {Ink.)  2  P.  &  D.  589  (22d  June, 
1839),  as  to  the  exclusire  wording  of  the 
appeal  clause  in  17  O.  II.  c.  38,  s.  4, 5. 

(m)  Per  Abbott,  C.  J.,  in  R.  t.  Pimuy 
CMlciio#il«r,  2  B.  &  Cr.  323.  Thisposi- 
tkm  hat  been  limitadby  the  same  learned 


judge  to  acts  unconnected  with  each  other, 
R.  V.  Lancathire  (Justices),  1  B.  &  Aid. 
637.  See  per  Lord  Hardwicke,  in  Mid* 
dleton  T.  Cro/t,  1  Atkyns,  675 ;  Com. 
Dig.  tit.  Parliament  (R  9  &  25),  and  tit. 
Dismes  (M  13)  ;  Plowden,  112  ;  Paget 
T.  Foley,  2  Bing.  N.  C.  689 ;  R.  v.  Ber- 
ridge,  3  P.  Wms.  461 ;  Langham  t. 
Baier,  Hardw.  116. 

(n)  Lyn  ▼.  Wgn,  Sir  O.  Bridg.  327. 
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of  cities  or  towns  being  counties  of  theouelres,  ^peab  •gaioit  oidni 
of  removal  could  always  be  heard  at  the  quarter  sessions  for  Hch 
cities,  Sic. ;  a  Jurisdiction  which,  since  5  &  6  W.  IV.  c,  76,  is  in  lu^ 
counties  of  cities  rested  in  the  recorder  (o). 

In  the  Ludlow  case,  the  question  was  whether  the  recorder  bad 
power  to  tryanappealaguinst  an  orderaf  two  justices  of  that  boroaKh 
made  under  9  Geo.  IV.  c.  40,  s.  38,  for  removing  a  pauper  lunatic  to 
a  lunatic  asylum.  The  appeal  was  given  by  s.  46  to  the  quartet 
sessions  for  the  "  county."  The  court  held  that  reading  the  wotd 
"county"  as  including  "town  corporate"  (under  s.  61),  the  appeal 
since  the  passing  of  5  &  6  W.  IV.  c.  76,  was  properly  brought  to  the 
borough  quarter  sessions,  impersonated  by  a  recorder,  under  s.  106  of 
the  latter  act  {p). 

Appeals  agaijul  Poor  Rates,  Overseers'  Accounts,  and  Sales  in 
nature  of  County  Rales  in  Boroughs.] — Appeals  against  poor  rates 
made,  and  overseers'  accounts  allowed  within  a  borough  of  a  city  or 
town  corporate,  not  being  a  county  of  itself,  seem  to  stand  on  a  diffe- 
rent footing  ;  for  in  corporations  or  franchises,  not  having  six  justicef 
of  peace,  nor  having  jurisdictioa  over  two  or  more  whole  parishes  or 
wardu  contained  in  such  corporation,  &c.  any  person  might  appeal,  in 
a  case  mentioned  or  referred  to  by  43  El.  c.  2,  or  17  G.  11.  c.  38,  to 
the  next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding, 
or  division  wherein  such  corporation  or  franchise  is  situate  {q).  The 
enactments  on  this  subject  were  intended  to  secure  a  hearing  of  the 
merits  by  justices  not  concerned  in  making  the  rate ;  and  though  the 
justices  of  a  borough  have  no  longer  any  criminal  jurisdiction  at  couiti 
of  gaol  delivery,  general  or  quarter  sessions,  and  the  recorder  is  the 
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of  toy  rate  wfaatsoefer."  Theae  words  might  seem  sufficiendy  exten- 
sive to  preveut  a  recorder  from  sitting  as  judge  in  appeab  against  any 
rates  imposed  within  the  borough ;  but  are  more  probably  intended 
to  apply  merely  to  the  inchoate  steps  of  making  and  levying  them. 
It  is  held  that  the  Queen's  Bench  has  no  jurisdiction  over  the  decisions 
of  the  quarter  sessions  of  a  borough^  on  an  appeal  against  a  borough 
rate,  in  the  nature  of  a  county  rate  assessed  by  the  town  council ;  for 
by  5  &  6  W.  IV.  c.  76,  s.  123,  the  certiorari  was  taken  away  as  to 
convictions,  orders,  warrants,  or  other  matters  made  by  virtue  of  the 
act  (s).  But  in  order  to  give  all  persons  interested  in  a  borough  fund 
a  more  direct  and  easy  remedy  for  its  misapplication,  any  order  of 
the  council  of  a  borough  for  payment  of  any  sum  out  of  the  borough 
fund,  may  now  be  removed  into  the  Queen's  Bench  by  certiorari  (t). 

In  the  Bath  case  an  individual  appealed  to  the  quarter  sessions  of 
that  borough  and  city,  against  a  borough  rate  made  after  the  six 
months  allowed  by  7  W.  IV.  and  1  V.  c.  81,  s.  2,  for  making  retro- 
spective borough  rates.  The  rate  appealed  against  was  shown  by 
affidavit  to  have  been  made  to  pay,  as  well  debts  due  before  17th 
July,  1837,  when  7  W.  IV.  and  1  V.  c.  81,  passed  (m)  for  pro- 
viding funds  to  pay  that  class  of  liabilities,  as  other  debts  accruing 
since  that  date.  The  rate,  however,  was  good  on  the  face  of  it; 
and  the  court  held  that  the  borough  sessions  had  no  power  to  en- 
tertain the  appeal  on  any  ground  of  personal  grievance  of  the  party, 
or  of  the  retrospective  nature  of  the  rate ;  those  not  being  matters  for 
which  s.  92  of  the  Municipal  Corporation  Act,  5  &  6  W.  IV.  c.  76, 
had  provided  such  a  remedy,  under  its  terms  of  reference  to  the  county 
rate  appeal  act,  55  G.  III.  c.  51,  s.  14  (y). 

Jurisdiction  of  County  Justices  in  Boroughs.] — The  justices  assigned, 
or  hereafter  to  be  assigned,  to  keep  the  peace,  in  and  for  the  county 
in  which  any  borough  is  situated  to  which  his  majesty  shall  not  have 
granted  a  separate  court  of  quarter  sessions  of  the  peace  that  shall 


(•)  Reg.  T.  Rippon  {JuMticet),  7  Ad. 
&  E.417,  2  N.  &  P.  411,  8.  C.  argued 
8th  June,  1837.  Judgment  delivered, 
23rd  Nov.  1837  ;  and  see  R.  ▼.  Surrey 
{Jmetieet),  2  T.  R.  504  ;  alaopoet,  Chap. 
IX.  f.  2. 

(0  7  W.  rV.  &  1  V.  c.  78,  8.  44, 
ptMed  17th  July,  1837.  This  section, 
howeTer,  gives  no  remedy  in  the  case  of 
a  borough  rate ;  see  per  Patteeon,  J.  R. 
T.  Bath  (Recorder),  1  P.  &  D.  624. 
However  it  has  retrospective  effect  over 
orders  dated  before  its  passing,  and  a 
town  coaocil  may  ^pply  for  ^  certiorari 


to  remove  an  order  of  a  previous  town 
council,  Reg.  ^.  Bridgewater  (Cbtmci/), 
2  P.  &  D.  558.     Sitt.  after  Trin.  1839. 

(w)  Sect.  2,  passed  in  consequence  of 
Woods  V.  Reed,  2  M.  &  W.  777. 

(r)  Reg.  v.  Bath  (Recorder),  I  P. 
&  D.  622.  (Hil.  1839.)  The  rule  is 
thoroughly  established  that  no  appeal 
lies  from  the  act  of  magistrates  to  quar- 
ter sessions,  unless  expressly  given. 
Reg.  V.  Ipswich  (Recorder),  8  D.  P.  C. 
103,  on  authority  of  R.  v.  Surrey,  (Jus- 
iieet),  2  T.R.  504.  See  also  pott.  Chap. 
IX.  s.  2. 


be  balden  in  and  for  the  game,  shall  exerciBe  the  jurisdiction  <rf  juf- 
tices  of  the  peace  in  and  for  Bucb  borough  as  fully  a>  by  law  tbey  and 
each  of  them  can  or  ought  to  do  in  and  for  the  said  county,  and  m 
part  of  any  borough,  in  and  for  which  a  separate  court  of  quarter 
■essiouB  sball  be  holden,  shEdl  be  within  the  jurisdiction  of  the  justica 
of  any  county  from  which  such  borough  before  9th  September,  1835, 
was  exempt ;  any  law,  statute,  letten  patent,  charter,  grant,  or  custon 
to  the  contrary  notwithstanding  (m).  Within  ten  days  after  the  grant 
of  a  separate  court  of  quarter  seBsions  of  the  peace  to  any  borough,  tbe 
council  thereof  shall  sead  a  copy  of  such  grant,  sealed  with  the  aeal  at 
the  borough,  to  the  clerk  of  the  peace  of  the  county  in  which  such 
borough  or  auy  part  thereof  is  situated.  See  as  to  quarter  sesiioiu  io 
boroughs,  poit. 

Sessions  of  the  peace  are  of  four  descriptions : — Petit  (or  as  tbey 
are  usually  called  petty),  tpecial,  general,  and  general  quarter  (or 
quarterly)  letiions. 

SECTION  II. 
Of  PETTif  Sessions. 
Petty  Seinon,  what.] — A  petty  (or  petit)  session  is  a  private  meeting 
of  two  or  more  justices  of  the  peace  in  the  same  place,  for  the  eiecn- 
tion  of  some  power  vested  in  them  by  law,  cither  on  their  own  men 
motion,  or  at  the  requisition  of  some  party  entitled  to  require  their 
attendance  in  discharge  of  some  duty  (x).  There  are  many  occasion* 
in  which  this  occurrence  is  essential  to  the  validity  of  the  act  to  bt 
performed,  and  many  others,  in  which,  though  a  single  magistrate 
may  lawfully  proceed,  it  is  usual  and  expedient  to  obtain  the  attend- 
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y).] — By  this  statute,  entitled  '<  An  Act  for  improving  the 
tratioD  of  Criminal  Justice  in  England/'  it  is  enacted,  s.  1, 
srhere  any  person  shall  be  taken  on  a  charge  of  felony,  or 
I  of  felony,  before  one  or  more  justice  or  justices  of  the  peace, 
charge  shall  be  supported  by  positive  and  credible  evidence 
ct,  or  by  such  evidence  as,  if  not  explained  or  contradicted, 
the  opinion  of  the  justice  or  justices,  raise  a  strong  presump- 
be  guilt  of  the  party  charged,  such  person  shall  be  committed 
I  by  such  justice  or  justices  in  the  manner  hereinafter  men- 
but  if  there  shall  be  only  one  justice  present,  and  the  whole 
i  given  before  him  shall  be  such  as  neither  to  raise  a  strong 
»tion  of  guilt,  nor  to  warrant  the  dismissal  of  the  charge,  such 
hall  order  the  person  charged  to  be  detained  in  custody  until 
be  taken  before  two  justices  at  the  least;  and  where  any  per- 
]iken,  or  any  person  in  the  first  instance  taken  before  two  jus- 

the  peace,  shall  be  charged  with  felony  or  on  suspicion  of 
uid  the  evidence  given  in  support  of  the  charge  shall,  in  their 

not  be  such  as  to  raise  a  strong  presumption  of  the  guilt  of 
y  charged,  and  to  require  his  committal ;  or  such  evidence  shall 
iced  on  behalf  of  the  person  charged  as  shall,  in  their  opinion, 
the- presumption  of  his  guilt;  but  there  shall  notwithstanding 
to  them,  in  either  of  such  cases,  to  be  sufficient  ground  for 
inquiry  into  his  guilt,  the  person  charged  shall  be  admitted  to 
such  two  justices  in  manner  hereinafter  mentioned  :  provided 
hat  nothing  herein  contained  shall  be  constnied  to  require  any 
Btice  or  justices  to  hear  evidence  on  behalf  of  any  person  so 

as  aforesaid,  unless  it  shall  appear  to  him  or  them  to  be  meet 
ducive  to  the  ends  of  justice  to  hear  the  same"(z). 


'  3  Ed.  I.  c.  15  (now  rq[>ealedy 
e,  by  7  Geo.  IV.  c.  64),  per- 
cted  of  larceny,  by  inquests 
eriffg  or  bailiffs,  or  of  light  sos- 
r  for  petty  lan^y  under  \2d.^ 
yaltj  of  larceny  aforetime),  or 
receipt  of  felons,  or  of  com- 
it,  or  force,  or  of  aid  in  felony 
guilty  of  any  other  trespass,  for 
B  ought  not  to  lose  life  or  mem- 
htdiable  by  sufficient  surety, 
he  sheriff  was  answerable.  See 
[.  VI.  c.  9. 

K/jf  of  jtuiieea  as  to  pertotu 
TiM/e^.]— By  7  Geo.  IV.  c. 
!  (amending  and  extending  the 
B&actments  of  1  &  2  Ph.  &  M. 
1 2  &  3  Ph.  &  M.  c.  10,  repealed 
;),  the  two  joaticet,  before  they 


shall  admit  to  bail,  and  the  justice  or  jus- 
tices before  he  or  they  shall  commit  to  pri- 
son any  person  arrested  for  felony,  or  on 
suspicion  of  felony,  shall  iaJke  the  examU 
nation  of  such  person,  and  the  ti|/brma- 
tion  upon  oath  of  those  who  shaU  know 
the  facts  and  circumstances  of  the  case, 
and  shall  put  the  same,  or  so  much 
thereof  as  shall  be  material,  into  writing, 
and  the  two  justices  shall  certify  tuck 
bailment  in  toriting. 

And  every  such  justice  shall  have 
authority  to  bind  by  recoynizanee  all 
such  persons  as  know  or  declare  any 
thing  material  touching  any  such  felony, 
or  suspicion  of  felony,  to  appear  at  the 
next  court  of  oyer  and  terminer,  or  gaol 
delirery,  or  superior  criminal  court  of  a 
county  palatine,  or  sessions,  of  the  peace, 
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The  form  of  the  rect^ntzance  taken  froiu  the  kccused,  and  faisNie- 
ties,  wben  he  is  admitted  to  bail,  will  be  found  pott;  and  now,  bj  6ft 
6  W.  IV.  c.  33,  s.  3,  any  two  justices,  of  whom  one  or  other  shall  haie 
si^ed  the  warrant  of  commitmeat,  may  admit  any  person  charged 
with  felony,  or  against  whom  any  warrant  of  commitment  for  thit 
offence  is  signed,  to  hail,  in  the  manner  and  according  to  the  provisioDi 
directed  by  7  Geo.  IV.  c.  64,  in  such  sum  of  money,  and  with  snch 
surety  or  sureties,  as  they  shall  think  fit ;  and  notwithstanding  ndi 
person  has  confessed  the  matter  laid  to  his  charge,  or  notwithstandiDg 
such  justices  should  not  think  such  charge  groundless,  or  should  thiid 
that  the  circumstances  are  such  as  to  raise  a  presumption  of  guilt 
Thus  in  cases  where  the  proofs  in  support  of  the  charge  have  raised  ■ 
presuinption  of  the  guilt  of  the  accused  which  has  been  afterwards  ren- 
dered less  cogent,  though  not  absolutely  groundless,  by  evidence 
adduced  on  his  behalf,  as  well  as  in  the  instance  of  his  confessing  tbs 
crime,  the  two  justices  may  give  a  party  accused  of  felony  his  libertym 
bail,  if  that  step  does  not  appear  to  them  likely  to  pbce  in  hazard  t» 
appearance  at  the  proper  time  and  place. 

Copies  of  Deposiliont  allowed  to  Pruoners.] — All  prisoners  hetd  (o 
bail,  or  committed  to  prison  for  any  offence  against  the  law.  are  now 
entitled  to  require  and  have  on  demand  (from  the  person  who  tiall 

Bt  which  the  trial  thereor  ii  intended  to  oer  si  in  eues  or  felony,  and  ahall  •nll- 

be,  and  then  and  there  to  proBecute,  or  acribe   all   examinBtioni,    informatioBh 

give  evidence  agaiDSt  the  partj  accaied.  bailment!,  recogniiancea,  and  deliTcr,  Oi 

And  auch  juaticei  and  justice  rcspec-  cause  the  wune  to  be  deliiered  to  tlie 

tSrely  ihall  mhnmhf  alt  *TirA  eiamina-  proper  officer  of  the  conrt  in  which  tta 

dona,     informations,      bailmealB,      and-  trial  ia  to  ha,   before   or  at  the  openinj 
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bave  the  lawful  custody  thereof,  and  who  is  hereby  required  to  deliver 
the  same)  copies  of  the  examinations  of  the  witnesses  respectively 
upon  whose  depositions  they  have  been  so  held  to  bail  or  committed 
to  prison,  on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding 
three  halfpence  per  folio  of  ninety  words  (a). 

When  expedient f  though  not  necessary  ^  for  more  than  one  Magis- 
trate to  actJ] — In  every  case  in  which  a  magistrate  is  requested  to  act 
in  the  execution  of  some  power  alleged  to  be  given  by  statute,  and  with 
which  he  has  not,  by  practice,  become  familiar,  he  will,  of  course,  feel 
it  incumbent  on  him  to  consult  the  provision  itself,  in  order  to  ascertain 
what  precise  authority  it  confers,  and  whether  he  should  act  alone,  or 
in  petty  session  with  some  other  magistrate.  Any  bare  enumeration, 
therefore,  of  cases  in  which  he  may  be  called  on  to  act  would,  in  this 
place,  be  superfluous. 

With  respect  to  the  cases  in  which,  although  a  magistrate  may  act 
alone,  it  is  more  expedient  that  he  should  proceed  in  petty  session 
with  another  or  others,  it  is  obviously  impossible  to  suggest  any  general 
rules.  He  will  probably  think  it  best  to  adopt  the  latter  course 
wherever  the  question  to  be  raised  is  likely  to  affect  considerable  pecu- 
niary interests,  or  arises  on  any  new  and  complicated  statute,  or  em- 
braces any  doubtful  matter  of  law :  more  especially  if  the  decision  is 
final.  Cases  also  frequently  arise,  to  which,  although  not  intricate  in 
themselves,  local  circumstances  of  existing  or  apprehended  prejudice 
attach  a  fictitious  or  imaginary  importance,  which  renders  them  more 
fit  to  be  discussed  in  the  presence  of  several  magistrates,  in  order  that 
their  administration  of  justice  may  net  only  be  impartial,  but  beyond 
suspicion. 

Right  of  Parties  to  be  assisted  by  Attorneys  at  Petty  Sessions,  and 
of  the  public  to  attend.] — Much  discussion  has  of  late  years  arisen 
on  the  power  of  magistrates,  when  sitting  in  petty  session,  to  exclude 
the  public,  and  to  prohibit  the  publication  of  the  proceedings ;  and  on 
the  r%ht  of  parties  appearing  before  them  to  be  assisted  by  attorneys  as 
their  advocates.  The  distinction  governing  the  first  of  these  questions 
seems  now  to  be,  whether  the  proceeding  is  preliminary  or  final.  In  cases 
of  preliminary  inquiry,  as  where  magistrates  sit  to  determine  whether 
they  shall  commit  or  bail  a  party  accused  of  an  ofience,  it  is  settled 
that  no  person,  as  one  of  the  public,  can  claim,  as  of  right,  to  be  pre- 
sent (6).     The  new  act  6  &  7  W.  IV,  c.  114,   allowing  counsel  to 

(«)  6  &  7  W.  IV.  c.  114.  (b)  Cox  ▼.  Coleridge,  1  B.  &  C.  37  ; 
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addiesB  the  jury  for  prisoners  at  their  trials,  does  not  alter  tbe  htw  a 
this  respect.  It  is,  however,  obvious,  that  there  may  be  occasions  io 
which  tbe  purposes  of  Justice  require  that  an  investigation  of  this  kind 
should  be  private;  when  these  occur,  magistrates  are  jastified  in 
excluding  the  public,  and  ia  requiring  that  the  patties  who  are  present 
shall  abstain  from  publishing  any  account  of  the  proceedings.  And  ■ 
publication  in  defiance  of  such  a  warning,  calculated  to  defeat  tbe 
object  of  the  inquiry,  or  to  prejudice  the  party  accused,  is  a  misde- 
meanor, for  which  an  iodtctmeDt  may  be  preferred,  or  a  criminal  in- 
formation grBDted  (c).  But  coasidering  the  benefits  which  frequently 
arise  firom  the  communication  of  facts  as  they  transpire,  and  the  jesr 
lousy  with  which  private  inquiries  are  naturally  regarded,  the  moit 
experienced  magistrates  refrain  from  exerting  this  discretionary  power 
of  exclusion,  except  when  the  necessity  is  clear. 

When,  on  the  other  baud,  magistrates  sit  to  adjudicate,  as  upon  a 
proceeding  for  a  penalty,  the  place  in  which  they  sit  is  an  open  codit 
of  justice,  to  which  all  persons  have  a  right  of  acceiB,  and  from  which 
no  one  may  he  lawfully  removed,  so  long  as  be  conducts  himself  with 
propriety  (d).  When,  therefore,  a  magistrate,  sitting  in  a  petty  sessioa 
with  others,  to  hear  an  information  under  5  Ann.  c.  14,  for  keepiif 
and  using  a  gun  to  destroy  game,  caused  a  person  to  be  removed  who 
claimed  a  right  to  be  present,  he  was  holden  liable  to  an  action  of  tres- 
pass at  bis  suit ;  Mr.  Justice  Baytey  observing,  "  Tbe  magistrate  wU 
proceeding  upon  a  summary  conviction,  and  therefore  exercising;! 
judicial  authority.  He  was,  as  it  were,  a  court  of  justice  for  tbe 
purpose  ;  and  we  are  all  of  opinion  that  it  is  one  of  the  essentia]  qasE- 
ties  of  a  court  of  justice  that  its  proceedings  should  be  public,  tad 
that  all  parties  who  may  be  desirous  of  hearing  what  is  going  on,  pro- 
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an  attorney  or  other  person,  for  the  purpose  of  examining  wit- 
sesy  and  addressing  the  bench,  although  they  might  be  attended 
professional  advisers  to  assist  them,  by  quietly  making  suggestions, 
ng  advice,  and  taking  notes,  &c.  (e). 

)ut  now,  by  the  prisoner's  counsel  act  (/),  in  all  cases  of  summary 
▼iction,  persons  accused  shall  be  admitted  to  make  their  full  answer 
I  defence,  and  to  have  all  witnesses  examined  and  cross-examined 
counsel  or  attorney. 

rhe  magistrates  sitting  in  petty  sessions  have  the  right  incident  to 
ry  court  of  justice,  of  regulating  their  own  proceedings,  and  in 
es  not  affected  by  the  statute  just  mentioned,  may  decide  who 
n  appear  before  them  as  advocates  (p),  or  whether  the  parties  only 
Jl  be  heard.  In  all  cases  of  difficulty,  however,  they  will  exercise 
ound  discretion  in  hearing  persons  of  professional  education  and 
11,  as  they  will  probably  facilitate  the  inquiry  by  conducting  it  ac- 
ding  to  the  rules  of  evidence,  and  by  their  suggestions  assist  the 
gistrates  in  arriving  at  the  right  conclusion.  This  consideration 
Igested  the  last-mentioned  provision  for  limiting  the  exercise  of 
rocacy  to  professional  men. 

Overseers  of  Poor  appointed  at  Petty  Sessions,] — The  duty  of 
gistrates  in  petty  sessions  as  to  appointing  overseers  of  the  poor,  is 
3d  by  43  Eliz.  c.  2,  s.  1,  and  54  Geo.  III.  c.  91,  s.  1,  by  which 
8  the  churchwardens  of  every  parish,  and  four,  three,  or  two  sub- 
ntial  householders  there,  to  be  nominated  yearly  on  25th  March,  or 
hin  fourteen  days  after,  under  the  hand  and  seal  of  two  justices  in 
*,  same  county,  are  to  be  called  Overseers  of  the  Poor  of  the  same 
rish ;  nor  are  the  magistrates  restricted  to  appoint  only  householders 
ident  in  the  parish  or  township,  for  by  59  Geo.  III.  c.  12,  s.  6, 
tices  in  the  respective  special  (/i)  sessions  for  appointment  of  over- 
^rs  of  the  poor,  may,  on  the  nomination  and  at  the  request  of  the 
labitants  of  a  parish,  assembled  in  vestry,  appoint  to  that  office, 
th  his  consent,  any  person  assessed  to  the  relief  of  the  poor  thereof, 
d  being  a  householder  resident  within  two  miles  from  the  church  or 
apel  of  the  parish,  or  where  there  shall  be  none  who  shall  be  resi- 
Dt  within  one  mile  from  the  boundary  of  the  parish,  though  he  be 
t  a  householder  thereof;  and  it  is  sufficient  in  his  appointment  to 
icribe  him  by  his  name  and  residence  (t). 


»  Cbllier  v.  Hieki,  2  B.  &  Adol.  (^)  Co//t>rT.^teir<,2B.  &  Adol.663. 

i.  (A)  See  po$t,  Sect.  III.  of  this  chapter. 

/)  6  &  7  W.  rV.  c.  114,  t.  2.  (0  MandtmuB  to  josticei  to  appoint 
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Hearing  Cotes  at  Petty  Setsiont.] — Petty  lessiona  who  enter  on 
the  hearing  of  a  case  must  hear  it  through.  Thna  where  a  marriiEe 
set  up  on  one  side  against  a  man  summoned  tinder  the  vagrant  act, 
for  not  supporting  his  children,  was  disputed  on  the  other,  andtbt 
two  jartices,  without  hearing  the  evidence  in  support  of  the  marri)^, 
dismissed  tlie  summons,  alleging  that  the  question  respecting  it  should 
be  tried  in  the  ecclesiastical  court,  a  nutndamu$  was  granted  reqniriif 
them  to  hear  the  complaint  {j). 

A  clerk  to  justices  in  petty  sessions  holds  hii  oflBce  at  their  pleasare, 
and  may  be  summarily  dismissed  by  one  of  them  without  casK 
assigned  (k). 

SECTION  in. 
Of  Special  Sessions   in   Divisions  of  Countieb,  &c.: — Whei 

AND  IN  WHAT  MANNER  ASSEMBLED: AND  HEREIN  OF  THE  GeNBEAL 

Annual  Meeting  under  9  Geo.  IV.  c.  61,  for  licensing  Ikm, 
Ale,  and  Victualling  Houses. 

Special  Session.} — A  special  session  is  a  sitting  of  two  or  more 
justices,  holden  not  of  their  own  mere  motion  and  private  agreement, 
but  on  a  special  occasion,  for  the  execution  of  some  particular  branch 
of  their  authority  (I),  a^''  reasonable  notice  to  all  the  other  magii- 
trates  of  the  hundred,  or  other  division  (m)  of  the  county,  city,  &c.,  for 
which  it  is  convened  and  holden  («) ;  which  notice  has  been  •erred 
in  the  legal  manner. 

Distinguished  from  Petty  Sessions,  and  enumerated.] — ^The  impor- 

t  di^itirtction  between  a  special  and  a  petty  se?«ton  cnn?rsts  inthi?, 
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Before  considering  the  legal  mode  of  giving  the  requisite  notices  of 
holding  a  special  session,  we  will  direct  our  attention  to  the  diflferent 
special  sessions  required  by  law  to  be  holden  at  particular  periods ;  as  for 
appointing  overseers  of  the  poor  by  43  Eliz.  c.  2,  and  54  Geo.  III. 
c.  91,  on  the  25th  March,  or  within  fourteen  days  after  (p),  and  for 
licensing  alehouses  and  victualling  houses  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  premises,  on  some  day  between 
20th  August  and  14th  September  inclusive,  except  in  Surrey  and 
Middlesex,  where  the  meetings  must  be  held  within  the  first  ten  days 
of  March ;  and  for  appointing  the  days  of  holding  not  less  than  eight 
nor  more  than  twelve  special  sessions  in  the  year,  for  executing  the 
purposes  of  the  highway  act,  which,  by  sec.  45  of  stat.  5  &  6  W.  IV. 
c.  50,  are  to  be  so  appointed  at  a  special  sessions  to  be  held  within 
fourteen  days  after  every  20th  March.  In  like  manner  by  the  new 
game  act,  1  &  2  W.  IV.  c.  32,  a  special  session  is  to  be  held  annually 
in  the  month  of  July,  in  every  division  or  district,  for  the  purpose  of 
granting  licenses  to  deal  in  game,  of  the  holding  of  which  session 
seven  days'  notice  is  to  be  given  to  each  of  the  justices  acting  for  such 
division  or  district,  at  which,  or  at  some  adjournment  thereof,  licenses 
may  be  granted  by  the  majority  of  the  justices,  not  being  less  than 
two,  in  the  form  pointed  out  by  the  schedule  (q).  Other  special  ses- 
sions may  be  convened  on  such  occasions  as  require  them  :  e.g.  for  pro- 
ceedings under  the  general  enclosure  act,  forming  lists  of  jurors  (r),  &c. 

Convening  by  Precept.] — Where  the  act  which  empowers  or  directs 
a  special  session  to  be  holden,  also  prescribes  the  particular  manner  in 
which  it  is  to  be  convened,  &c.,  its  provisions  must  be  strictly  com- 
plied with;  but  where,  as  is  more  usual,  no  express  direction  is  given, 
a  special  session  may  be  convened  under  a  precept  issued  to  the  chief 
constable  by  any  two  justices,  by  the  custos  rotulorum  of  the  county, 
or  by  the  clerk  of  the  peace  or  his  deputy.  Tlie  chief  constable,  on 
receiving  snch  precept,  issues  his  precepts  to  the  petty  constables. 
These  precepts  must  expressly  state  the  purpose  for  which  the  special 


3  Geo.  IV.  e.  33,  f.  2;  Reg.  v.  Rawlitu, 
8  C.  &  P.  339.  Act  provided  to  be  done 
9ipetiy  fefrioDS,  if  done  by  two  josticea 
im  imeU  i<  good,  though  laid  as  done  at 
ipeeuU  sessions.  See  Newnum  ▼.  Ben- 
dytke  (B.  1839),  2  P.  &  D.  340. 

(p)  The  last  ^lition  of  this  work  states 
this  daty  as  that  of  a ''  special'*  sessions ; 
aad  59  Geo.  III.  c.  12,  s.  6,  speaks  of 
the  aemona  held  for  this  purpose  as 
Mdu  B«t  am  43  Eliz.  c  2,  vested  the 
power  of  appointiiig  OTerteen  in  *'  two 


justices,"  without  attaching  the  terms 
*'  in  special  session,"  it  might  well  have 
been  questioned  before  59  G^c.  III.  c.  12, 
whether  this  was  not  one  of  the  instances 
in  which  petty  and  special  sessions  are 
confounded. 

(q)  See  posit  Chap.  VI.  tit.  Game, 
Offences  to;  and  Chap.  XII.  s.  4,  Of 
Convictions. 

(r)  SeejM>«/,  tit  Jurors,  Sec.  VIII.  and 
6  Geo.  IV.  c.  50.  s.  9,  42,  45. 
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sesaioDs  is  to  be  convened,  and  the  chief  constable  roust  serve  a  notice 
of  the  day,  hour,  and  place  at  which  it  is  intended  to  hold  it,  on  every 
magistrate  of  the  hundred,  or  other  division  of  the  county,  city,  &c.  it 
a  reasonable  time  before  the  day  so  6xed  ((). 

Notice  of  Special  Sestiont  to  be  given  to  the  Magistrates  of  tkt 
Division.} — ^Therefore,  where  a  precept  for  holding  a  special  seasioD 
upon  the  15th  of  a  month,  in  order  to  divert  a  way  under  the  old  adi 
for  that  purpose,  was  issued  to  the  high-coostable  on  the  l^th,  i 
Saturday,  and  the  notices  were  not  served  by  the  petty  constables  on 
the  magistrates  till  tlie  Monday,  the  14th,  the  Court  of  King's  Bencb 
held  that  an  order  made  at  the  special  sessions  held  on  the  15th  wu 
invalid  on  account  of  that  court  not  having  been  properly  convened  (l). 
Tlie  acts  13  Geo.  111.  c.  78,  and  55  Geo.  III.  c.  68,  whQe  in  force, 
provided  that  notices  of  holding  a  special  session  for  stopping  or 
diverting  a  way,  should  be  "  given  to  the  justices  by  the  high  con- 
stable or  other  proper  officer  "  within  the  limits  of  the  division.  UpoQ 
these  words  it  was  held  that  these  notices  were  to  be  given  by  authoiitf 
of  the  high  constable,  when  the  division  within  which  the  magistratei 
acted  was  a  hundred,  or  by  that  of  the  officer  of  a  corporation  analogooi 
to  him,  where  the  justices  were  corporate  or  chartered  (before  5&6 
W.  IV.  c.  76); — and  therefore  that  a  special  session  convened  by  nottcci 


((}  It  will  be  euj  to  frsmi  proper 
precept!  on  nearly  ererj  occuion  from 
the  foUowing  ik^toa  specimeiu  of  a 
precept  to  thn  high  conitable,  and  of  his 
precepts  founded  thereon,  suggested  b; 
the  forma  heretofore  inicrted  io  thia 
wotkHilh  rtlnliun  L'  \:\  (ii-.  IH.  r-.  Jg, 
t.  7.  an.l  .^:.  r„.,<.  Ill    c.nH.  >,  i;,  befnre 


etding),   atd  UtHtd  btf  Mm  i»  ptr- 

Couni]/  nf  . 

I  To  the  Constable  of  &* 

Hmdrtd  qf  r     Parish  of 

By  virtue  of  b  precept  from   two  of 
hfp  Mnjesty'i! 
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lenred  on  the  several  magistrates  of  the  division  by  their  clerk,  was 
DOt  duly  holden.  But  it  was  afterwards  decided  on  the  same  enact- 
mentSy  that  the  notices  of  appeal,  if  signed  by  the  chief  constable,  need 
not  be  actually  served  by  him,  but  might  be  served  by  any  other 
person  whom  he  might  depute  for  the  purpose,  and  which  were  to  be 
considered  as  much  given  by  him,  as  though  he  had  personally  served 
them  («). 

9  Geo,  IV.  c,  43. — Divisions  in  respect  of  which  Special  Sessions 
wwy  be  koldenj] — ^The  divisions,  in  respect  of  which  special  sessions 
may  be  holden,  and  respecting  the  boundaries  of  which  much  uncer- 
tainty has  often  existed,  have  been   the  subject  of  regulation  by  the 
recent  statute,  9  Greo.  IV.  c.  43,  from  the  operation  of  which  the 
county  of  Middlesex  is  exempted.      By  this  act,  any  two  or  more 
justices  of  any  county  or  district  having  a  separate  commission,  are  em- 
powered (v)  to  transmit  to  the  clerk  of  the  peace  a  statement  signed  by 
them,  of  the  places  within  their  county  which,  tn  their  opinion  jwouid  form 
aconvenient  divbion  for  which  special  sessions  may  be  holden  infulure — 
or  of  any  places  which  ought  to  be  annexed  to  any  subsisting  division — 
ipecifying  the  limits  within  which  the  places  enumerated  are  deemed 
to  be,  the  divisions  which  will  be  affected  by  the  proposed  change,  and 
the  names  of  the  justices  usually  resident  and  acting  within  the  boun- 
daries of  the  proposed  division  (w).     This  statement  is  to  be  laid  by  the 
clerk  of  the  peace  before  the  justices  at  the  ensuing  quarter  sessions, 
but  is  not  to  be  considered  till  the  following  sessions  (a:).     Imme- 
iiately  after  the  sessions  when  the  statement  has  been  so  received,  the 
:lerk  of  the  peace  is  to  cause  it  to  be  published  in  three  successive 
numbers  of  one  or  more  newspaper  or  newspapers  circulated  in  the 
»>unty,  and  in  which  the  advertisements  of  the  county  business  are 
usually  inserted,  with  a  notice  that  such  statement  will  be  taken  into 
x>nsideration  by  the  court  at  the  next  ensuing  quarter  sessions  (y). 
\t  that  sessions  the  justices  are  to  proceed  to  the  consideration  of  the 
ttatementso  made  and  advertized ;  and  may  either  decide  upon  it  then, 
>r  adjourn  the  consideration  to  a  future  session  (z).     They  may  either 
wholly  adopt  it,  adopt  in  part,  or  entirely  reject  it,  as  in  their  judg- 
nent  may  be  most  expedient  and  fitting  (a),  with  this  restriction,  that 

(«)  H.  ▼.  JuttUes  of  Suffolk,  6  B.  &  Caldccot,  623. 
1  110  ;  9  D.  &  R.  Ill,  -S  .C.  {yo)  9  Geo.  IV.  c.  43,  s.  1. 

(r)  "They  are  not  rtqiared  by  any  (*)  Sect.  2. 

let  to  diTide,"  4  Bnrn's  J.  (by  D'Oyley  (y)  Sect.  3. 

kWillianiB)  16;  and  see  B..  ▼.  Btwm,  (2)  Sect.  2. 

/m.),  1  B.  &  Aid.  588  ;  R,  v.  Price,  (a)  Sect.  2. 
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tbey  must  not  constitute  a  new  diTiaian,  unless  on  proof  upon  OsA 
that  there  have  been  for  two  years  preceding  (altered  now  to  that  "  at 
the  time  of  making  the  same  there  are")  (6),  at  the  least  five  justicti 
residing  in  or  usuaDy  acting  within  Its  proposed  boundaries  (c).  If  they 
decide  on  adopting  the  pi-oposed  change  in  the  whole  or  in  part,  eitbei 
by  transferring  a  place  from  one  division  to  another,  or  by  creatii^i 
new  division,  they  are  to  make  an  order  to  carry  their  views  mto 
effect;  if  that  order  extends  to  the  constituting  of  a  new  division,  thej 
must  enumerate  the  places  to  be  comprised  within  it,  and  name  it  firon 
one  of  the  principal  of  those  places;  if  not,  they  must  specify  thedivisioa 
within  which  other  places  disannexed  from  a  former  division  shall  there- 
after be;  and,  in  either  case,  particularly  set  down  the  day  from  wbicb 
sQch  order  shall  take  effect  (if).  The  clerk  of  the  peace  is  to  publiib 
the  order  in  three  successive  numbers  of  such  newspapers  as  befon 
referred  to,  and  transmit  a  copy  to  every  high  constable  wttfain  tbe 
limits  of  the  division  it  may  create,  or  the  divisions  it  may  alter(r). 
The  order  thus  made  is  to  be  in  force  absolutely  for  twenty-one  year), 
(now  reduced  to  three  years)  {/),  and  afterwards  until  some  fdrtber 
order  is  made,  operating  as  to  the  legality  of  special  sessbns,  the  attend* 
ance  of  parties,  and  the  rights  and  liabilities  affected  by  a  divisioit, 
unless  it  be  controlled  by  a  general  order  regulating  anew  the  iriiale 
county  according  to  the  provisions  of  9  Geo.  iV,  c.  43  (jf). 

But  the  magistrates  in  sessions  may,  if  they  think  fit,  instead  of  &M 
regulating  individual  divisions,  execute  a  plan  for  dividing  anew  the 
whole  county  over  which  their  jurisdiction  extends.  Instead,  tbeie* 
fore,  of  proceeding  to  consider  any  particular  statement  in  the  mods 
already  pointed  out,  they  may  cause  inquiry  to  be  made  into  the 
bciuiilarvlii.es.  .■kUtiI.  ^iml  ..Umt  ioi:^K-ircum^l;i[KCs  of  uII  tli 
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ime  and  in  what  manner  appeals  may  be  made  ag^nst  it  (7).  The 
nrolment  is  to  take  place  not  earlier  than  the  fourth  session  after  the 
»rder  is  made ;  and,  at  any  preceding  session,  a  petition  in  writing 
gainst  it,  in  whole  or  in  part,  may  be  presented — which  petition  may 
le  supported  by  witnesses,  and  on  its  hearing,  the  order  may  be 
imendcMl  at  the  discretion  of  the  sessions  (k).  In  order,  however,  to 
entitle  the  petitioner  to  a  hearing,  he  must,  ten  clear  days  before  the 
commencement  of  the  sessions,  serve  a  notice  in  writing,  specifying  the 
grounds  of  his  objection,  on  one  of  the  overseers  of  the  poor,  or  on  the 
ithingman  or  constable,  or  on  two  substantial  inhabitants  of  the  parish 
n  which  he  resides ;  and  must,  twenty  clear  days  before  the  sessions, 
odge  a  similar  notice  with  the  clerk  of  the  peace,  who  is  to  transmit  a 
x>p7  of  it  to  each  of  the  justices  acting  for  the  district  to  which  it 
"elates  (/)•  When  the  petitions  against  the  order  have  been  deter- 
nined,  and  the  amendments,  if  deemed  requisite,  made,  the  order  is 
JO  be  enrolled,  with  a  day  specified,  not  earlier  than  a  month,  when  it 
ihall  come  into  operation ;  from  which  time  it  shall  control  all  minor 
wdets  previously  made ;  and  shall  itself  be  free  from  variation  for 
ten  (»)  now  altered  to  three  years  (n).  When  enrolled,  this  order  is 
to  be  advertized  in  three  successive  newspapers  of  the  description 
before  specified,  and  a  copy  transmitted  to  every  magistrate  of  the 
county  over  which  it  is  to  operate,  by  the  clerk  of  the  peace  (o). 
Neither  the  order,  nor  any  proceeding  in  pursuance  of  the  act,  can  be 
[|uaahed  for  want  of  form  or  removed  by  certiorari  (p). 

10  Geo.  IV.  c.  46. — Regulating  Hundreds  and  Divisions  of 
Counties,  as  affecting  High  Constables.] — These  powers  of  quarter 
sessions,  under  the  above  act,  to  alter  existing  divisions  of  counties, 
emd  to  constitute  new  divisions  for  holding  petty  sessions,  are  recited 
in  10  Geo.  IV.  c.  46,  which  goes  on  to  state  in  its  preamble,  that  by 
ihe  exercise  of  such  powers  in  many  cases,  parts  of  a  hundred,  wapen- 
take, ward  or  other  district  in  the  nature  of  a  hundred,  will  be  severed 
for  the  above  purposes,  from  the  main  body  thereof,  so  as  to  be  there- 
after situate  in  two  or  more  divisions ;  and  that  as  by  divers  acts  it  is 
required  of  high  constables  to  give  notice  to,  or  to  serve  precepts  on, 
petty  constables,  churchwardens,  overseers  of  the  poor,  surveyors  of 
the  highways,  and  others,  a  duty  which  may  be  cast  upon  them  in  new 

(J)  Sect.  9.  acted  in  order  to  assimilate  the  duration 

(k)  Sect.  9.  of  such  a  division  to  that  of  unions  under 

(0  Sect.  8.  the  poor  law  act,  4  &  5  W.  IV.  c.  76. 

(••)  Sect.  10.  (0)  9  Geo.  IV.  c.  43,  s.  11. 

(•)  6  &  7  W.  IV.  c.  12,  s.  1.     So  en-  (/;)  Sect.  12. 

c2 
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cases  by  future  acts,  andtliatthe  labour  of  executing  it  will  be  increaMd 
by  such  severance;  and  that  difficulties  may  arise  ia  tbe  due  execn- 
tion  or  process  in  such  cases.  It  then  enacts  (9),  that  whenever  the 
quarter  sessions  shall,  under  9  Geo,  IV,  c.  43,  taake  an  order  for 
changing  any  parish,  tithing,  township,  or  place,  from  ODe  division  ta 
another,  or  for  constituting  any  new  division,  and  it  appears  to  them 
that  any  inconvenience  will  arise  from  such  change,  if  one  or  more 
high  constables  sliall  continue  liable  to  perform  the  above  duties  ia 
respect  to  the  whole  of  his  or  their  hundred,  or  other  like  district,  the 
same  court  of  quarter  sessions  shall  make  an  order  for  remedying 
such  inconvenience,  either  by  directing  that  where  there  are  more  than 
one  high  constable,  such  duties  shall  be  divided  between  them,  in  ■ 
manner  directed  by  the  court ;  or  if  circumstances  shall  so  requiie, 
that  the  high  constable  or  high  constables  shall  be  entirely  exempted 
from  the  performance  of  a  certain  portion  of  those  duties,  which  shall 
be  performed  by  the  high  constable  of  any  other  hundred,  or  by  sonte 
petty  constable,  tithingraan,  or  other  peace-oDiccr,  or  person  or 
persons  to  be  specified  in  the  order;  which  order  shall  be  binding oa 
nil  Justices,  officers,  and  persons  whomsoever.  The  act  then  contain! 
a  saving  for  the  rights  of  lords  of  any  hundred,  manor,  or  «her 
franchise,  and  of  persons  claiming  under  them  otherwise  than  as  to  the 
service  of  process  as  above  (r), 

6  §■  7  W.  IV.  c.  \2.— Power  to  Quarter  Sessions  to  Jix  same 
limits  to  Divisions  of  Counties  as  to  Poor  Law  Unions.] — The  legisla- 
ture has  contemplated  the  expediency  of  giving  power  to  affix  ibe 
same  limits  to  the  divisions  of  every  county  except  Middlesex  (<),  as  to 
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as  under  9  Geo.  IV.  c.  43  (^),  with  the  same  reservation  of  a  right  to 
petition  against  the  order  (u).  Proceedings  are  not  to  be  quashed  for 
want  of  form,  or  removed  by  certiorari  (v). 

It  has  been  held  that  there  is  no  appeal  against  an  order  made  pur- 
suant to  9  Geo.  IV.  c.  43,  s.  2,  and  s.  4,  for  altering  the  arrangement 
of  parishes,  townships,  &c.,  in  order  to  hold  special  sessions  with  more 
convenience;  and  that  the  right  conferred  by  s.  8  and  9,  of  petitioning 
against  the  order  at  the  fourth  quarter  sessions  held  next  after  the 
making  of  it,  is  confined  to  orders  made  under  s.  7  («;). 

Pluce  of  holding  Special  Sessions.] — ^The  place  of  holding  special 
sessions  may  be  fixed  by  those  who  convene  it  at  any  spot  within  their 
jurisdiction,  but  must  be  plainly  and  distinctly  stated  in  the  precepts 
and  notices(a;),  and  the  meeting  must  not  be  a  private  one,  e,  g,  with- 
out due  notice  given  (y),  or  after  the  general  meeting  is  over,  &c. 

Special  Sessions  not  to  be  holdenfor  the  same  Purpose  by  different 
sets  of  Magistrates,] — It  is  most  desirable  that  where  two  sets  of  ma- 
gistrates have  concurrent  jurisdiction  within  a  district,  they  should 
agree  on  the  time  of  holding  their  special  sessions  ;  but  if  they  do  not, 
then,  in  point  of  law,  the  first  special  session  holden  by  either  set  for 
any  particular  purpose,  as  licensing  alehouses,  &c.,  after  due  notice,  is 
the  only  legal  meeting,  and  excludes  the  other  set  from  any  jurisdic- 
tion to  meet  or  act  subsequently  in  the  same  matters ;  for  as  they 
might  have  attended  and  voted  at  the  first  meeting,  their  holding  a 
subsequent  one  and  assuming  to  act  thereat  so  as  to  wrest  the  juris- 
diction from  the  former  session,  is  indictable,  even  though  no  corrupt 
motive  appear  (z). 

9  Geo,  IV.  c.  61.  Annual  and  other  Special  Sessions  for  licensing 
Alehouses."] — It  will  here  be  necessary  to  introduce  the  more  impor- 
tant enactments  of  9  Geo.  IV.  c.  61,  relating  to  the  licensing  and 
government  of  inns,  alehouses,  and  victualling  houses,  by  which  an- 
nual and  other  special  sessions  are  appointed  for  execution  of  its 
objects.     We  may  premise  that  the  authority  of  magistrates  to  grant 


(0  Sect.  3.  (y)  R'  ▼.  Dovm9,  3  T.  R.  569. 

(«)  Sect.  4.  M  ^«  ^'  Satfubury  and  another,  4 

(r)  Sect.  6.  1**  R.  451.    The  Southwark  case  of  con- 

(w)  R.  ▼.  DerbyMre    {Justicei),  1       current  jurisdiction  of  the  London  and 

Dowl.  Pr.  Cas.  386,  per  Taunton,  J.  Surrey  justices.     See  R,  v.  Glamorgan- 

(x)  Dalton,  185.  «A«»*c  {Justices),  2  Nolan,  P.  L.  549. 
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alebouBe  licenses  takes  its  coramencemeat  from  st.  5  &  6  £d.  VI. 
c.  25(a). 

TVma  and  Place  of  holding  General  Annual  Licennng  MeeHng.} — 
The  first  section  of  this  statute  prescribes  the  time  and  place  of  hoMing 
the  general  annual  licensing  meeting  in  the  following  terms  : — "In 
every  division  of  erery  county  and  riding,  and  of  every  division  of  tbe 
county  of  Lincoln,  and  in  every  hundred  of  every  county  not  b^ng 
within  any  such  division,  and  in  every  liberty,  divisionof  every  liberty, 
county  of  a  city,  county  of  a  town,  city  and  town  corporate,  in  that 
part  of  the  United  Kingdom  called  England,  there  shall  be  annnalty 
hotden  a  special  sessions  of  the  justices  of  the  peace  (to  be  called  the 
general  annual  licensing  meeting),  for  the  purpose  of  granting  licenses 
to  persons  keeping  or  being  about  to  keep  inns,  alehouses,  and  rictuil- 
ling  houses,  to  sell  exciseabie  liquors  by  retail  to  be  drunk  or  consumed 
on  the  premises  therein  specified  ;  and  that  such  meetings  shall  be 
holden  in  the  counties  of  Middlesex  and  Surrey  within  the  6rst  ten  days 
of  the  month  of  March,  and  in  every  other  county  on  some  day  be- 
tween the  twentieth  day  of  August  and  the  fourteenth  day  of  Septem- 
ber inclusive  ;  and  that  it  shall  be  lawful  for  the  justices  acting  in  aod 
for  such  county  or  place  assembled  at  such  meeting  or  at  any  adjourn- 
meat  thereof,  and  not  as  hereinafter  disqualified  from  acting,  to  grant 
licenses  for  the  purposes  aforesaid  to  such  persons  as  they  the  said 
justices  shall  in  the  execution  of  the  powers  herein  contained,  and  is 
the  exercise  of  their  discretion,  deem  fit  and  proper." 

Mode  of  convening    General  Annual   Licensing   JlfeefNur-]— 'The 

odf  of  C( 
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ind  place  upon  and  in  which  such  general  annual  licensing  meeting 
or  such  division  or  place  shall  be  holden,  and  shall  direct  such  pre- 
«pt  to  the  high  constable  of  tlie  division  or  place  for  which  such  meet- 
ng  is  to  be  holden,  requiring  him  within  ^ve  days  next  ensuing  that 
m  which  he  shall  have  received  such  precept,  to  order  the  several 
letty  constables  or  other  peace  officers  within  his  constablewick  to 
iffix  or  cause  to  be  affixed  on  the  door  of  the  church  or  chapel,  and 
fhere  there  shall  be  no  church  or  chapel,  on  some  other  public  and 
conspicuous  place  within  their  respective  districts,  a  notice  of  the  day, 
loar,  and  place  at  which  such  meeting  is  appointed  to  be  holden,  and 
o  give  to,  or  to  leave  at  the  dwelling  house  of,  each  and  every  justice 
icting  for  such  division  or  place,  and  of  each  and  every  person  keep- 
ng  an  inn,  or  who  shall  have  given  notice  of  his  intention  to  keep  an 
nn,  and  to  apply  for  a  license  to  sell  exciseable  liquors  by  retail  to  be 
Irank  or  consumed  on  the  premises,  within  their  respective  districts, 
i  copy  of  such  notice." 

Adjournment  of  Meeting.] — A  power  of  adjourning  such  general 
innnal  licensing  meeting  is  given  by  s.  3,  as  follows  : — **  It  shall  be 
awful  for  the  justices  acting  at  the  general  annual  licensing  meeting, 
ind  they  are  hereby  required,  to  continue  such  meeting  by  adjourn- 
nent  to  such  day  or  days,  and  to  such  place  or  places  within  the  divi- 
(ion  or  place  for  which  such  meeting  shall  be  holden  as  such  justices 
nay  deem  most  convenient  and  sufficient  for  enabling  persons  keeping 
nns  within  such  divbion  or  place  to  apply  for  such  license ;  provided, 
levertheless,  that  the  adjourned  meeting  to  be  holden  next  after  such 
general  annual  licensing  meeting  shall  not  be  so  holden  in  or  upon  any 
>fthe  five  days  next  ensuing  that  on  which  such  general  annual  licens- 
ng  meeting  shall  have  been  holden  as  aforesaid ;  and  that  every  ad- 
loumment  of  the  said  general  annual  licensing  meeting  shall  be  holden 
Rrithin  the  month  of  March,  in  the  counties  of  Middlesex  and  Surrey, 
ind  of  August  and  September  in  every  other  county." 

Appointment  of  other  Special  Sessions  to  facilitate  Transfer  of 
Licenses,"] — ^To  facilitate  the  transfer  of  licenses  at  any  period  of  the 
fear,  9  G.  IV.  c.  61,  s.  4,  thus  directs  the  appointment  of  special 
lessions  auxiliary  to  the  general  meeting :  "  The  justices  assembled 
It  the  general  or  quarter  session,  which  shall  be  holden  at  Michael- 
nas  next  after  the  passing  of  this  act,  and  at  the  general  annual 
icensing  meeting  in  every  subsequent  year,  shall  appoint  not  less  than 
Iwr  nor  more  than  eight  special  sessions ,  to  be  holden,  in  the  division 
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or  place  for  which  each  such  meeting  shall  be  hoiden,  in  the  year  neU 
ensuini^  such  general  annual  licensing  meeting,  at  periods  as  near  u 
may  be  equally  distant ;  at  which  special  session  it  shall  be  lawfhl  for 
the  justices  then  and  there  assembled,  in  the  cases  and  in  the  maonei 
and  Tot  the  time  hereinafter  directed,  to  license  such  persons  inteodlif 
to  keep  inns  theretofore  kept  by  other  persons,  being  about  to  remoK 
from  such  inns,  as  they  the  said  justices  shall,  in  the  execntion  of  the 
powers  herein  contained,  and  in  the  exercise  of  their  discretion,  deem 
fit  and  proper  persona,  under  the  provisions  hereinafter  enacted,  to  be 
licensed  to  sell  exciseable  liquors  by  retail  to  be  drunk  or  <»}nsumed 
on  the  premises.'* 

Noticei  of  Adjourned  or  of  other  Special  Sesiiona  for  pnrpotet  nf 
this  Act.1 — In  order  that  the  arrangeraentg  made  by  the  general  meet- 
ing, either  for  its  own  future  meeting  by  adjournment,  or  for  theholdii^ 
of  the  special  sessions  appointed  by  its  vote,  may  be  known,  the  fifth 
section  proceeds  to  direct, — "  That  whenever  the  justices  shall  ht« 
ordered  any  such  adjournment  of  the  general  annual  licensing  me«tiii|, 
or  shall  have  appointed  such  special  sessions  as  aforesaid,  the  day, 
hour,  and  place,  for  holding  every  such  adjourned  meeting,  and  every 
such  special  session,  shall  be  appointed  by  precept  of  the  majority!^ 
the  said  justices,  directed  to  the  high  constable,  requiring  ooticei 
similar  in  form  to  those  given  at  the  general  annual  licensing  meetiaj 
to  be  affixed  on  the  door  of  the  church  or  chapel,  or  on  some 
other  public  and  conspicuous  place,  and  to  be  served  upon  the  same 
parties." 
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owner  of  which  he  shall  be  numager  or  agents  or  of  any  house  being 
is  whole  or  in  part  the  property  of  any  common  brewer^  distiller ^ 
maker  of  malt  for  sale^  or  retailer  of  malty  or  of  any  exciseable  liquor  ^ 
to  wham  such  justice  shall  be  either  by  blood  or  by  marriage  the  fa- 
ther^ son^  or  brother,  or  of  whom  such  justice  shall  be  the  partner  in 
any  other  trade  or  calling  :  and  that  every  justice  who  being  hereby 
diaqaalified  shall  knowingly  or  wilfully  so  offend,  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  one  hundred  pounds ;  provided 
always  that  nothing  herein  contained  shall  extend  to  disqualify  any  jus- 
tice (not  otherwise  disqualified,  and  having  no  beneficial  interest  in  the 
house  licensed,  or  about  to  be  licensed,  under  this  act)  from  acting  on 
any  of  the  occasions  aforesaid  by  reason  of  the  legal  estate  in  such 
house  being  vested  in  him  as  trustee  for  any  person  or  persons,  or  for 
any  charitable  or  public  use  or  purpose  whatsoever." 

County  Justices  empowered  to  act  in  Corporate  Jurisdictions ^  where 
there  are  not  two  qualified  Justices  (6).] — The  seventh  section  thus 
empowers  the  county  justices  to  attend  and  act  at  the  annual  licensing 
meeting  when  holden  for  a  corporate  or  inferior  jurisdiction  when  there 
are  not  two  justices  present  legally  competent  to  act : — '^  Whenever  at 
any  of  the  meetings  to  be  holden  as  aforesaid,  for  any  liberty,  county  of 
a  city,  county  of  a  town,  city  or  town  corporate,  there  shall  not  be 
present  at  least  two  justices  acting  in  and  for  any  such  liberty,  county 
of  a  city,  county  of  a  town,  city  or  town  corporate,  who  are  not  dis- 
quaUfied,  it  shall  be  lawful  for  the  justices  acting  in  and  for  the  county 
or  counties  adjoining  to  such  liberty,  county  of  a  city,  county  of  a 
town,  city  or  town  corporate,  and  not  disqualified  from  acting,  to  act 
within  such  liberty  or  place,  and  with  the  justice  or  justices  thereof, 
not  as  hereinbefore  disqualified,  who  shall  be  present  at  any  such  meet- 
ing as  aforesaid,  for  the  purpose  of  granting  or  transferring  licenses 
under,  or  of  hearing  complaints  as  to  offences  against  this  act,  any  law, 
custom,  or  usage  to  the  contrary  notwithstanding." 

Cinque  Ports  and  English  Universities  exempted.] — By  9  G.  IV. 
c.  61,  s.  8,  the  Cinque  Ports  are  exempted  from  this  last  provision. 


ib)  Since  5  &  6  W.  IV.  c.  76.  s.  Ill, 
thii  cUnae  remains  in  force  only  as  to 
boroughs  not  having  a  grant  of  a  sepa- 
rate court  of  quarter  sessions  of  the 
peace  onder  that  act ;  for  by  the  same 
aectioo,  '*  no  part  of  any  borough  in  and 
for  whidi  a  separate  court  of  quarter 


sessions  of  the  peace  shall  be  holden, 
shall  be  within  the  jurisdictioD  of  the 
justices  of  any  county  from  which  such 
borough  b^ore  the  passing  qf  this  act 
was  exempt f  any  law,  statute,  letters 
patent,  charter,  grant,  or  custom  to  the 
contrary  notwithstanding.'' 


i» 
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(see  6  &  7  W.  IV.  c.  105.  a.  11  j  5  &  6  W.  IV.  c.  76,  s.  134, 135,) 
and  by  s.  36  of  9  G.  IV.  c.  61,  Dotbbg  ia  that  act  altera  or  affecti 
the  right*  or  pririle^  of  tbe  universities  of  Oxford  or  Cambridge,  or 
the  powen  of  their  Vice-Cfaaocellors  (c),  or  the  ViDtnere'  Compan;  of 
London,  ot  the  time  of  granting  licenses  for  keeping  inns  in  Ijondtm. 

Questions  to  be  decided  by  Majority  present  J\ — By  section  9,  dw 
mode  of  deciding  on  licenses  is  thug  ascertained  : — "  When  (at  anj  of 
the  meetings  aforesaid)  any  question  touching  the  granting,  withhold- 
ing, or  transferring  any  license,  or  the  fitness  of  the  person  applying 
for  such  license,  or  of  the  house  intended  to  be  kept  by  such  persmi, 
shall  arise,  such  question  shall  be  determined  by  the  majority  of  jus- 
tices not  disqualified,  who  shall  be  present  when  such  question  shall 
arise ;  and  every  license  granted  under  the  authority  of  this  act  shaO 
be  signed  by  the  majority  of  the  justices,  not  disqualified,  who  shall  be 
present  when  such  license  shall  be  granted." 

Notices  required  from  Applicants  for  Licenses  for  Houses  not  pre- 
viously licensed.'] — The  1 0th  section  regulates  the  notices  of  applicatioa 
to  license  houses  not  previously  licensed  thus  : — "  That  every  person 
intending  to  apply  for  a  license  to  sell  exciseable  liquor  by  retail,  to  be 
drunk  or  consumed  in  any  house  not  theretofore  kept  as  an  inn,  shall 
affix,  or  cause  to  be  affixed,  a  notice  on  the  door  of  such  house,  and 
on  the  doorof  the  church  or  chapel  of  the  parish  or  place  in  which  sudt 
house  shall  be  situate,  and  where  there  shall  be  no  church  or  chapel, 
on  some  other  public  and  conspicuous  place  within  such  parish  or 
place,  on  three  several  Sundays,  between  the  first  day  of  January  and 
the  last  day  of  February,  in  the  counties  of  Middlesex  and  Surrey,  and 
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tending  tomftke  snch  application^  or  by  his  agent  thereunto  authorized, 
and  shall  set  forth  the  situation  of  the  house  in  a  true  and  particular 
manner,  and  the  christian  and  surname  of  the  party  applying,  together 
with  the  place  of  his  residence,  and  his  trade  or  calling  during  the  six 
months  preTious  to  the  time  of  serving  such  notice,  and  his  intention 
to  apply  for  a  license  to  sell  ezciseable  hquors  by  retail,  to  be  drunk  or 
consumed  in  such  house  or  premises  **(d). 

Notices  required  en  Tramfer  of  License.'] — The  11th  section  of  9 
G.  IV.  c.  61,  defines  the  preliminaries  required  to  an  application  for 
the  transfer  of  a  license  as  follows : — ''  That  every  person  holding 
a  license  under  the  authority  of  this  act,  or  his  heirs,  executors,  ad- 
ministrators, or  assigns,  being  desirous  to  transfer  such  license  to  some 
other  person,  and  intending  to  apply  at  the  special  session  then  next 
ensuing  for  permission  so  to  do,  shall,  five  days  at  the  least  prior  to 
such  special  session,  serve  a  notice  of  such  his  intention  upon  one  of 
the  overseers  of  the  poor,  and  upon  one  of  the  constables  or  other 
peace-officers  of  the  parish  or  place  in  which  the  house  kept  by  the 
person  so  holding  such  license  is  situate,  and  every  such  notice  shall 
be  vmtten  in  a  fair  and  legible  hand,  or  printed,  and  shall  be  accord- 
ing to  the  form  in  the  schedule  hereunto  annexed,  marked  B.,  and 
shall  be  signed  by  the  party  intending  to  make  such  application,  or 
by  his  agent  thereunto  authorized,  and  shall  set  forth  the  christian  and 
surname  of  the  person  to  whom  it  is  intended  that  such  license  shall  be 
transferred,  together  with  the  place  of  his  residence,  and  his  trade  or 


{d)  The  following  is  the  form  of  the 
notice  referred  to : — 
Notice  qfmtended  epplieationfor  lieetut 

to  teU  exeueable  liquon  by  retail. 
To  the  overseers  of  the  poor,  and 
the  constable  of  the   parish   of 
,  and  to  all  whom  it  may 
concern: 

1,  A.  B.  {state  the  trade  or  oecupa" 

tiem)  now  residing  at in  the  parish 

of in  the  county  of and  for 

six  months  past  having  resided  at  

in  the  parish  of {or  in  the  eeveral 

parieAes  qf  )  in  the  county  {or  in 

the  eomntiee)  of ,  do  hereby  give 

notice,  that  (if  appUeation  ie  intend^  to 
he  made  to  a  epeeial  eeuion  here  state 
tke  eoMie/or  such  applicaiion)  it  is  my 
intention  to  apply  at  tiie  general  annnsi 
IwmfTny  meeting  {or  at  tke  epeeial  #et- 

eiom)  to  be  hol<len  at on  the 

day  of  —  next  ensuing,  for  a  license 


to  sell  exciseable  liquors  by  retail,  to  be 
drunk  or  consumed  in  the  house  or  pre- 
mises thereunto  belonging,  situate  at 
{here  describe  the  house  intended  to  be 
opened,  specifying  the  situation  qf  it, 
the  person  qf  whom  rented,  the  present 
or  late  occupier,  whether  kept  or  used  ae 
an  inn,  alehouse,  or  victualling  chouse, 
within  the  three  years  preceding,  and  if 
so,  by  whom,  and  under  what  sign ;)  and 
which  I  intend  to  keep  as  an  inn,  ale- 
house, or  Tictualling-house. 

Given  under  my  hand  this  day 

of  one  thousand  eight  hundred 

and . 

N.B. — A  copy  of  this  notice  to  be 
served  upon  one  of  the  overseers  of  the 
poor,  and  upon  one  of  the  constables  or 
other  peace-officers  of  the  parish  in 
which  is  situate  the  house  intended  to 
be  opened. 
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caDJDg  during  the  six  monthB  previoiu  to  the  time  of  Bendiog;  nieh 
notice  "(«)■ 

Party  hindered  from  personally  attending  Meeting  by  reowaoib 
cauie.]— The  12th  Bectioo  of  9  G.  IV.  c.  61,  thus  enables  the  meeting 
to  dispense  with  the  attendance  of  applicants  prevented  from  attend- 
ing in  person : — "  If  any  person  intending  to  apply  at  the  genenl 
annual  licensing  meeting,  or  at  any  adjournment  thereof,  or  at  soy 
special  session,  for  any  license  to  be  granted  uuder  the  authotityof 
this  act,  or  for  the  transfer  of  any  such  license,  shall  be  hindered  by 
sickness  or  infirmity,  or  by  any  other  reasonable  cause,  from  attendinf 
in  person  at  any  such  meeting,  it  shall  be  lawful  for  the  justices  then 
assembled  to  grant  or  transfer  such  license  to  such  person  so  hindered 
from  attending,  and  to  deliver  the  same  to  any  person  then  presral, 
who  shall  be  duly  authorized  by  the  person  so  hindered  from  attend- 
ing lo  receive  the  same,  proof  being  adduced  to  the  satisfaction  of 
such  justices,  who  are  hereby  empowered  lo  examine  upon  oath  into 
the  matter  of  such  allegation,  that  such  person  is  hindered  from 
attending  by  good  and  sufficient  cause." 

Form  and  Duration  of  License.] — The  form  and  duration  of  the 
licenses  to  be  granted  are  thus  ascertained  by  9  G.  IV.  c.  61,  8.  13, 
and  the  schedule  to  which  it  refers : — "  And  be  it  further  enacted, 
that  every  license  which  shall  be  granted  under  the  authority  of  this 
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1  be  according  to  the  form  in  the  schedule  hereunto  annexed 
i  C),  and  shall  be  in  force  in  the  counties  of  Middlesex  and 
from  the  5th  day  of  April,  and  elsewhere  from  the  10th  day  of 
",  after  the  granting  thereof,  for  one  whole  year  thence  respec- 
ext  ensuing,  and  no  longer  ;  and  every  license  for  the  purposes 
d,  which  shall  be  granted  at  any  other  time  or  place,  or  in  any 
>nn  than  that  hereby  directed,  except  as  hereinafter  excepted, 
3t  entitle  any  person  to  obtain  an  excise  license  for  selling 
ble  Hquors  by  retail,  to  be  drunk  or  consumed  on  the  premises 
person  licensed,  and  shall  be  utterly  void  to  all  intents  and 

14th  section  provides  for  the  granting  fresh  licenses  in  the 
of  the  year,  under  certain  precautions,  in  cases  where  there  is 
•ulsory  change  of  tenancy ;  where  the  tenant  about  to  quit  has 
ed  to  renew  his  license  ;  or  where  the  publican  is  himself  com- 
by  the  operation  of  an  act  of  parliament,  to  quit  the  premises. 


lie  following  is  the  form  of  the 
iven: — 

i  general  annual  licensing  meet- 
am  adjournment  of  the  general 
teeneing  meeting,  or  at  a  special 
mon)  of  his  Majesty's  justices 
eace  acting  for  the  division  {or 

^fc.  OM  the  ea»e  mag  be)  of 

»anty  of holden  at 

day  of  in  the  year 

isand  eight  hundred  and  

purpose  of  granting  licenses  to 

keeping  inns,   alehouses,    and 

Dg  houses,  to  sell  exciseable  li- 

f  retail,  to  be  drunk  or  con- 

n  their  premises,  we,  being 

Majesty's  justices  of  the  peace 
or  the  said  county  {or  liberty, 
OM  the  case  mag  be),  and  being 
>rity  of  those  assembled  at  the 
non,  do  hereby  authorize  and 

r  A.  L.,   now  dwelling  at  

Muish  of and  keeping  {or 

f  to  keep)  an  inn,  alehouse,  or 

Bg  house,  at  the  sign  of  the 

of in  the  division  and 

foresaid,  to  sell  by  retail  there- 
in the  premises  thereunto  be- 
all  such  exciseable  liquors  as 
A.  L.  shall  be  licensed  and  em- 
Co  sell  under  the  authority  and 
)D  of  any  excise  license,  and  to 
11  such  liquors  to  be  drunk  or 
i  in  his  said  house,  or  in  the 
thereunto  belonging ;  provided 
or  9ke)  do  not  fraudulently  di- 


lute or  adulterate  the  same,  or  sell  the 
same  knowing  them  to  have  been  frau- 
dulently diluted  or  adulterated  ;  and  do 
not  use  in  selling  thereof  any  weights  or 
measures  that  are  not  of  the  legal  stand- 
ard ;  and  do  not  wilfully  or  knowingly 
permit  drunkenness  or  other  disorderly 
conduct  in  his  {or  her)  house  or  pre- 
mises ;  and  do  not  knowingly  suffer  any 
unlawful  games  or  any  gaming  whatso- 
ever therein ;  and  do  not  knowingly 
permit  or  suffer  persons  of  notoriously 
«  bad  character  to  assemble  and  meet  to- 
gether therein ;  and  do  not  keep  open 
his  {or  her)  house,  except  for  the  re- 
ception of  travellers,  nor  permit  or  suf- 
fer any  beer  or  other  exciseable  liquor 
to  be  conveyed  from  or  out  of  his  {or 
her)  premises,  during  the  usual  hours  of 
the  morning  and  afternoon  divine  ser- 
vice in  the  church  or  chapel  of  the  pa- 
rish or  place  in  which  his  {or  her)  house 
is  situated,  on  Sundays,  Christmas  Day, 
or  Good  Friday,  but  do  maintain  good 
order  and  rule  therein ;  and  this  license 

shall  continue  in  force  from  the 

day  of next  until  the  day  of 

then  next  ensuing,  and  no  longer ; 


provided  that  the  said  A.  L.  shall  not 
the   meantime   become    a   sheriff^s 


in 


officer,  or  officer  executing  the  process 
of  any  court  of  justice,  in  either  of  which 
cases  this  license  shall  be  void. 

Given  under  our  hands  and  seals  the 
day  and  at  the  place  first  above  written. 
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It  enacts  that,  "  If  any  person,  duly  licenwd  under  this  act,ibaB 
(before  the  expiration  of  such  license)  die,  or  shall  he,  by  sickneM  or 
oilier  infirmity,  rendered  incapable  of  keeping  an  bn,  or  shall  becomt 
bankrupt,  or  shall  take  the  benefit  of  any  act  for  the  relief  of  iomA- 
vent  debtors  1  or  if  any  person  so  licensed,  oi  the  heirs,  execnton, 
administrators,  or  assies  of  aay  person  so  licensed,  shall  renaoTe  fron 
or  yield  up  the  possession  of  the  house  speciBed  in  sach  IJcense;  « 
if  the  occupier  of  any  such  house,  being  about  to  quit  the  same,  ihaO 
have  wilfully  omitted,  or  shall  have  neglected  to  apply  at  the  g«nenl 
annual  licensing  meeting,  or  at  any  adjournment  thereof,  for  a  liceue 
to  continue  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consomed 
in  such  house;  or  if  any  house,  being  kept  as  an  inn  by  any  penoa 
duly  licensed  as  aforesaid,  shall  be,  or  be  about  to  be,  pulled  down  or 
occupied  under  the  provisions  of  any  act  for  the  improvement  <rf  tbe 
highways,  or  for  any  other  public  purpose ;  or  shall  be,  by  fire,  tem- 
pest, or  other  unforeseen  and  unavoidable  calamity,  rendered  unfit  fix 
tbe  reception  of  travellers  and  for  the  otlier  legal  purposes  of  an  Ion ; 
it  shall  be  lawful  for  the  justices  assembled  as  aforesaid  at  a  speciil 
session,  holden  under  the  authority  of  this  act,  for  the  division  or 
place  in  which  the  house  to  kept  or  having  been  kepi,  shall  be  situate, 
in  any  one  of  the  above-mentioned  cases,  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors,  or  administrators  of  the  person  bo  dying, 
or  to  the  assigns  of  such  person  becoming  incapable  of  keeping  an 
ion,  or  to  the  assignee  or  assignees  of  such  bankrupt  or  insolvent,  or 
to  any  new  tenant  or  occupier  of  any  house  having  so  become  unoc- 
cupied, or  to  any  person  to  whom  %uch  heirs,  executors,  admiDistraton, 
or  assigns  shall,  by  sale  or  otherwise,  have  bond  fide  conveyed  or 
otherwise  made  over  his  or  their  interest  in  the  occupation  and  keepini 
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lioeiue  to  sell  exciseaUe  liquors  by  retail,  to  be  drunk  or  consumed  in 
a  house  or  premises  thereunto  belonging,  in  which  exciseable  liquors 
shall  not  have  been  sold  by  retail,  to  be  drunk  or  consumed  on  the 
premisesy  by  virtue  of  a  license  g^nted  at  the  annual  licensing  meeting 
next  before  such  special  session,  shall,  on  some  one  Sunday  within  the 
NX  weeks  next  before  such  special  session,  at  some  time  between  the 
hours  of  ten  in  the  forenoon  and  four  in  the  afternoon,  fix  or  cause  to 
be  affixed  on  the  door  of  such  house,  and  on  the  door  of  the  church 
or  chapel  of  the  parish  or  place  in  which  such  house  shall  be  situate, 
and  where  there  shall  be  do  church  or  chapel,  on  some  other  public 
and  conspicuous  place  within  such  parish  or  place,  such  and  the  like 
notice  as  is  hereinbefore  directed  to  be  affixed  by  every  person  in- 
tending to  apply  at  the  general  annual  licensing  meeting  for  a  license 
to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  a  house 
not  theretofore  kept  as  an  inn,  and  shall  in  like  manner  serve  copies  of 
the  said  notice  on  one  of  the  overseers  of  the  poor,  and  on  one  of  the 
constables  or  other  peace-officers  of  such  parish  or  place." 

Fees  on  Licenses^l — The  15th  section  of  9  G.  IV.  c.  61 ,  regulates  the 
fees  to  be  paid  in  respect  of  licenses,  thus : — ''  It  shall  be  lawful  for  the 
derk  of  the  justices,  as  well  at  the  general  annual  licensing  meeting  as 
also  at  any  special  session  to  be  holden  under  this  act,  to  demand  and 
receive  from  every  person  to  whom  a  license  shall  be  granted  under 
this  act,  for  the  trouble  of  such  clerk,  and  for  all  expenses  connected 
therewith,  the  sums  following,  and  no  more ;  videlicet,  for  the  petty 
constable,  or  other  peace-officer,  for  serving  notices,  and  for  all  other 
services  hereby  required  of  such  petty  constable  or  other  peace-officer, 
the  sum  of  one  shilling ;  for  the  clerk  of  the  justices,  for  the  license, 
the  sum  of  five  shillings ;  and  for  preparing  the  precepts  to  be  directed 
to  the  high  constable,  and  notices  to  be  delivered  by  the  petty  con- 
stable, as  required  by  this  act,  the  sum  of  one  shilling  and  sixpence  ; 
and  every  such  clerk,  who  shall  demand  or  receive  from  any  person 
for  such  respective  fees  in  this  behalf  any  greater  sum,  or  anything  of 
greater  value  than  the  sums  hereinbefore  specified,  being  in  the  whole 
the  sum  of  seven  shillings  and  sixpence,  shall  for  every  such  offence,  on 
conviction  before  one  justice,  forfeit  and  pay  the  sum  of  five  pounds/' 

Sheriffs*  Officers  disabled  from  using  Publicans  License,']  — By  sec- 
tion 16,  sheriffs'  officers,  and  all  officers  executing  process  of  any  court, 
are  disabled  from  receiving  or  using  any  license  under  the  grant ;  and 
the  grant  or  transfer  to  them  of  any  license  is  made  absolutely  void. 
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No  Excise  License  to  be  granted  for  retailing  Liqtsor  to  be  dnak 
on  Premises  not  licensed  by  Magistrates.'] — By  9  Geo.  IV.  c.  61,  i. 
17,  00  excise  license  for  retailing  exctseable  liquors  is  to  be  granted 
/or  consuming  liquor  on  the  premises,  unless  the  magistrates'  liceue 
be  previously  obtained  ;  and  if  such  excise  license  be  granted  it  i*t 
mere  nullity. 

Proceedings  against  Publicans  for  Offences  against  Terms  of  their 
Licenses.'\ — The  2l3t  section  provides  a  scale  for  punishing  liceosed 
publicans  for  offences  against  the  tenor  of  their  license.  The  convictions 
for  the  two  first  offences  may  be  before  two  justices,  but  the  third  oSence 
must  come  before  tlie  special  session  appointed  by  the  general  annual 
licensing  meeting,  or  before  that  meeting  itself,  either  for  final  decision 
or  to  be  remitted  to  the  quarter  sessions.  It  seems,  therefore,  proper 
to  introduce  the  whole  clause  into  this  place,  as  belonging  to  the  pe- 
culiar functions  of  special  sessions.  It  enacts, — "That  every  person 
licensed  under  this  act,  who  shall  be  convicted  before  twojustkei, 
acting  in  or  for  the  division  or  place  in  which  shall  be  situate  the  house 
kept,  or  theretofore  kejit,  by  such  person,  of  any  offence  against  the 
tenor  of  the  license  to  him  granted,  shall,  unless  proof  be  adduced  to 
the  satisfaction  of  such  justices,  that  such  person  had  been  theretofore 
convicted  before  two  justices  witiiin  tlie  space  of  three  years  next  pre- 
ceding of  some  offence  against  the  tenor  of  the  license  subsisting  at 
the  time  when  such  last -mentioned  offence  was  committed,  be  ad- 
judged by  such  justices  to  be  guilty  of  a.  first  offence  against  the  pro- 
visions of  this  act,  relative  to  the  maintenance  of  good  order  and 
rule(f),  and  to  forfeit  and  pay  any  sum  not  exceeding  five  pounds, 
together  with  the  costs  of  the  conviction ;  but  if  proof  shall  be  ad- 
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vith  the  costs  of  the  conviction ;  but  if  proof  shall  be  adduced  to  the 
satisfaction  of  such  justices,  that  such  person  had  been  previously 
convicted  before  two  justices,  within  the  space  of  three  years  next 
preceding,  of  two  separate  offences  against  the  tenor  of  the  licenses 
subsisting  at  the  times  when  such  last-mentioned  offences  were  com- 
mitted, it  shall  be  lawful  for  the  said  justices,  and  they  are  hereby 
required,  to  adjourn  the  further  consideration  of  the  charge  so  made 
against  such  person  as  aforesaid  to  the  special  session  to  be  then  next 
holden  under  this  act  for  the  division  or  place,  in  which  shall  be  situate 
the  house  kept  by  such  person,  or  to  the  general  annual  licensing 
meeting  for  the  said  division  or  place,  if  such  meeting  shall  take  place 
before  any  such  special  session  shall  be  holden;  and  such  justices  shall 
issue  their  summons  to  the  person  so  charged  to  appear  at  such  special 
session,  or  at  such  general  annual  licensing  meeting,  then  and  there  to 
answer  to  the  matter  of  such  charge  ;  and  shall  bind  the  person  who 
shall  make  such  charge,  and  any  other  person  who  shall  have  any 
knowledge  of  the  circumstances  thereof,  in  a  sufficient  recognizance 
to  appear  at  such  special  session,  or  at  such  general  annual  licensing 
meeting,  then  and  there  to  prosecute,  and  to  give  evidence  upon  such 
charge:  and  if  proof  shall  be  adduced  to  the  satisfaction  of  the 
justices  assembled  at  such  special  session,  or  at  such  general  annual 
licensing  meeting,  that  such  person  so  charged  is  guilty  of  the  offence 
with  which  he  is  so  charged,  such  person  shall  be   adjudged  to  be 
guilty  of  a  third  offence  against  the  provisions  of  this  act  as  aforesaid, 
and  to  forfeit  and  pay  any  sum  not  exceeding  fifty  pounds,  together 
with  the  costs  of  the  conviction  :  provided  always,  that  if  at  any  time 
before  the  hearing  of  any  such  last^mentioned  charge,  the  justices  as- 
sembled as  aforesaid  shall  in  their  discretion  think  fit  to  direct  that 
the  hearing  of  such  charge  shall  be  adjourned  to  the  general  or  quarter 
session  of  the  peace  then  next  ensuing,  there  to  be  inquired  of  by  a 
jury,  or  if  the  person  so  charged  shall,  in  writing  under  his  hand,  re- 
quest the  said  justices  to  direct  that  the  hearing  of  such  charge  shall 
be  so  adjourned  as  aforesaid,  the  said  justices  are  hereby  required  to 
direct  that  the  hearing  of  such  charge  shall  be  so  adjourned,  provided 
that  the  person  who  shall  have  made  such  request  shall,  before  such 
justices  so  assembled,  forthwith  enter  into  a  recognizance  with  two 
sufficient  sureties,  personally  to  appear  at  the  said  general  or  quarter 
session,  and  to  try  such  charge,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such   costs  as  shall   be   by  the  court 
awarded;  and  the  said  justices  are  hereby  required  to  bind  in  a  re- 
cognizance to  appear  at  such  general  or  quarter  sessions  as  aforesaid, 
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then  anil  there  to  give  evidence  againit  the  persoD  so  charged,  ike 
person  who  shall  make  such  charge,  and  any  other  person  irho  AiH 
have  any  knowledge  of  the  circum stances  thereof;  anil  it  ihall  be 
lawful  for  the  said  court  of  general  or  quarter  seaiion  to  direct  a  jui 
then  and  there  duly  impanelled,  to  be  sworn  to  inquire  of  the  o^ce 
so  charged  to  have  been  committed,  and  upon  their  verdict  of  'guiltj,' 
to  adjudge  such  person  to  be  guilty  of  a  third  offence  against  the  pm- 
visions  of  this  act  as  aforesaid,  and  such  verdict  and  adjudicatioa 
shall  be  Rnal  to  all  intents  and  purposes ;  and  to  punish  such  ofiettdcr 
by  fine,  not  exceeding  the  sum  of  one  hundred  pounds,  or  to  adjudge 
the  license  granted  to  and  held  by  or  on  behalf  of  such  offender,  to  bs 
forfeited  and  void,  or  to  punish  such  offender  by  such  fine  as  afore- 
said, and  to  adjudge  such  license  to  be  forfeited  and  void ;  and  if 
such  licence  shall  be  adjudged  to  be  forfeited  and  void,  it  shall  ibence- 
foTth  be  void  accordingly  ;  and  every  excise  license  for  selling  any  ei- 
ciseable  liquors  by  retail,  then  held  by  or  on  behalf  of  such  oSeader, 
shall  also  be  void  ;  and  if  the  license  of  such  offender  shall  be  ao  id- 
judged  to  be  void,  such  offender  shall,  from  and  afler  such  last-men- 
tioned adjudication,  be  deemed  and  taken  to  be  incapable  of  selling 
cxciseable  liquors  by  retail  in  any  inn  kept  by  him  for  the  space  oT 
three  years,  to  be  computed  from  the  time  of  such  adjudication  ;  aad 
any  license  granted  to  such  person  during  such  term  shall  be  void  to 
all  intents  and  purposes  :  provided  also,  that  the  court  may,  upon 
sufficient  cause  shown,  adjourn  the  hearing  of  such  charge  to  the  then 
next  general  or  quarter  session  of  the  peace,  when  the  same  shall  be 
finally  determined." 


Binding  Peact-0£iceT  fo  ProMCufe.]— When  a  charge  of  a  thinl 
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pecially  regulating  the  appeal  dearly  show  the  intention  of  the  legis- 
:are  to  grant  it.  This  section  is  as  follows : — *'  That  any  person  who 
nil  think  himself  aggrieved  {h)  by  any  act  o(  any  justice  {i)  done  in 
concerning  the  execution  of  this  act,  may  appeal  against  such  act 
the  next  general  or  quarter  sessions  of  the  peace  holden  for  the 
unty  or  place  wherein  the  cause  of  such  complaint  shall  have  arisen, 
iless  such  session  shall  be  holden  within  twelve  days  next  after  such 
t  shall  have  been  done,  and  in  that  case  to  the  next  subsequent  ses- 
m  holden  as  aforesaid,  and  not  afterwards;  provided  that  such  person 
bII  give  to  such  justice  notice  in  writing  of  his  intention  to  appeal, 
id  of  the  cause  and  matter  thereof,  within  five  days  next  after  such 
t  shall  have  been  done,  and  seven  days  at  the  least  before  such  ses- 
m,  and  shall,  within  such  five  days,  enter  into  a  recognizance  with 
t)  sufficient  sureties,  before  a  justice  acting  in  and  for  such  county 

place  as  aforesaid,  conditioned  to  appear  at  the  said  session,  and  to 
f  such  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
id  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  and  upon 
ch  notice  being  given  and  such  recognizance  being  entered  into, 
e  justice  before  whom  the  same  shall  be  entered  into  shall  liberate 
ch  person,  if  in  custody  for  any  offence  in  reference  to  which  the 
rt  intended  to  be  appealed  against  shall  have  been  done ;  and  the 
»urt  at  such  session  shall  hear  and  determine  the  iimtter  of  such 
»peal,  and  shall  make  such  order  therein,  with  or  without  costs,  as 

the  said  court  shall  seem  meet;  and  in  case  the  act  appealed 
}€dnst  shall  be  the  refusal  to  grant  or  to  transfer  any  license,  and 
e  judgment  under  which  such  act  was  done  be  reversed,  it  shall  be 
wful  for  the  said  court  to  grant  or  to  transfer  such  license,  in  the 
me  manner  as  if  such  license  had  been  granted  at  the  general  annual 
sensing  meeting,  or  had  been  transferred  at  a  special  session  ;  and 
e  judgment  of  such  court  shall  be  final  and  conclusive  to  all  intents 
id  purposes:  and  in  case  of  the  dismissal  of  such  appeal,  or  of  the 
Brmance  of  the  judgment  ou  which  such  act  was  done,  and  which 
IS  appealed  against,  the  said  court  shall  adjudge  and  order  the  said 


(i)  The  party  thus  pennitted  to  ap- 
il  most  be  a  person  immediately  ag> 
ered  bj  the  act  of  the  justice,  as  e,  g, 

refbsai  of  a  license  or  fine,  &c.,  and 
t  one  who  is  merely  consequentially 
piered ;   dioa  the  grant  of  a  license 

a  house  to  sell  exciseable  liquors 
ich  had  not  before  been  so  licensed, 
lot  a  subject  of  appeal  to  the  quarter 
sioos,  in  respect  of  the  possible  injury 


to  a  neighbouring  house  which  had  been 
similarly  licensed  for  sixteen  years,  and 
the  sessions  were  held  right  in  refusing 
to  hear  the  appeal.  R,  v.  Middlesex 
(Ju»tiee»),  in  re  Spicer,  3  B.  &  Adol.  938. 
(t)  See  sect.  37,  for  the  meaning  of 
this  word.  Also,  an  instance  of  an  ap- 
peal against  licensing  justices,  R,  v. 
Middlesex  {Justices),  in  re  SpiccTt  3  B. 
&  Adol.  938. 
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judgment  lo  be  carried  iuto  execution,  and  coats  awarded  to  be  pud, 
and  shall,  \{  necessary,  issue  process  for  enforcing  such  order ;  pro- 
vided that  no  j  uitice  shall  act  in  the  bearing  or  determination  of  uj 
appeal  lo  the  general  or  quarter  sessions  as  aforesaid,  from  an*  act 
done  by  him  to  or  concerning  the  execution  of  this  act :  provided  ibo 
that  when  any  cause  of  complaint  shall  have  arisen  within  any  hbertj, 
county  of  a  city,  county  of  a  town,  city,  or  town  corporate,  it  ibiU 
be  lawful  for  the  person  who  shall  think  himself  so  as  aforesaid  ig- 
grieved,  to  appeal  against  any  such  act  as  aforesakl,  if  he  shall  thmk 
fit,  to  the  quarter  sessions  of  the  county  within  or  adjoining  lo  wUck 
such  liberty  or  place  shall  be  situate,  subject  to  all  the  proTiMOM 
hereinbefore  contained." 

Cotti  of  Appeal.] — On  such  appeal  the  court  may,  by  sectwa 
29,  order  costs  to  the  magistrates,  if  the  appeal  be  abandoned  or 
dismissed,  to  be  paid  by  Uie  appellant ;  if  the  appellant  make  delauU 
he  may  be  committed  ;  and  if  the  judgment  of  the  magistrates  be  re- 
versed, the  court  may.  If  they  think  fit,  order  the  treasurer  of  the 
county  to  pay  them  a  sum  sufficient  to  indemnify  them  against  their 
expenses. 

Highvjays.\ — The  power  of  special  or  petty  sessions  to  divert 
highways  lias  ceased  with  the  repeal  of  13  Geo.  III.  c.  78,  and  55 
Geo.  HI.  c.  68,  by  5  &  6  W.  IV.  c.  50,  which  vests  this  power  ii 
other  hands,  subject  to  app<!a1  to  a  jury  to  be  impanelled  at  cjuarta 
sessions.  [See  posl.  Chap.  XII.]  We  have  seen  on  what  day  tlie 
holding  several  special  sessions  for  the  general  business  of  the  high- 
ways must  be  fixed  in  each  year  (i). 
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seen  of  the  poor  (k).  Or  if  no  such  meeting  takes  place,  then  at  a 
meeting  of  inhabitants  contributing  to  the  highway  rate,  at  their  usual 
place  of  public  meeting,  on  25th  March,  or  if  that  should  be  a  Sunday 
or  Good  Friday,  then  on  the  day  next  following,  or  within  fourteen 
days  next  after  such  25th  March ;  and  they  may  be  re-elected  (/). 
No  person  now  exempted  from  serving  the  office  of  overseer  of  the 
poor  is  liable  to  serve  this  ;  and  a  person  elected  surveyor  may  provide 
a  sufficient  deputy,  to  be  approved  of  by  the  justices  in  writing 
under  their  hands,  at  a  special  sessions  for  the  highways  (m),  and  to 
have  the  same  power,  and  be  subject  to  the  discharge  of  the  same 
duty,  and  to  the  same  penalties  as  a  surveyor  (n).  In  parishes  ex- 
ceeding 5000  in  population,  two-thirds  of  the  vestrymen  may  nomi- 
nate not  above  twenty  nor  less  than  five  householders,  assessed  to  poor 
rate,  and  liable  to  highway  rate,  to  serve  the  office  of  **  surveyors  of 
the  highways"  for  the  year  ensuing.  These  surveyors,  or  three  of  them, 
are  to  act  as  a  board,  and  to  carry  into  effect  the  highway  act,  and  to 
appoint  collectors  of  highway  rates,  an  assistant  surveyor,  a  clerk, 
treasurer,  &c.  (o). 

Omission  to  elect  Survetfor.] — If  it  appears  on  oath  to  the  justices 
at  a  special  session  for  the  highways  that  the  inhabitants  of  any 
parish  have  not  elected  such  a  surveyor  or  surveyors,  or  that  the  out- 
going surveyor  (except  directed  by  the  inhabitants  so  to  do)  has  deli- 
vered no  statement  of  the  name  and  residence  of  his  successor  or 
successors  (as  directed  by  s.  10),  or  that  the  surveyor  is  dead,  or  has 
ceased  to  possess  the  qualification  required  by  s.  7,  or  is  become  dis- 
qualified in  any  manner  mentioned  in  the  act,  or  has  neglected  to  act, 
or  refused  to  carry  into  operation  the  duties  imposed  on  him  by  this 
act,  the  justices  are  required  at  their  next  succeeding  (p)  special 
sessions  for  the  highways,  to  dismiss  such  surveyor  so  neglecting  to 
act,  or  refusing  to  carry  into  operation  the  duties  imposed  on  him  by 


(k)  Viz,  on  25th  March »  or  in  four- 
teen days  after.     See  54  Geo.  III.  c.  91 . 

(/)  5  5c  6  W.  IV.  c.  50, 8.  6. 

(m)  Id.  sect.  7. 

(n)  Sect.  8. 

(o)  5&6W.IV.c.50,8.18.  In  Reg. 
Y.  BmA,  1  p.  &  D.  586,  it  appeared 
Chat  Bradford  parish  was  divided  into 
eight  tithings,  each  of  which  before 
the  statute  5  &  6  W.  IV.  c.  50,  maiD. 
taioed  its  own  highways  separately,  and 
after  it  passed,  elected  one  or  more 
persons  as  snrreyors,  who  formed  a 
board  for  the  parish,  but  rated  the 
tithings  separately  as  before  the   act. 


It  was  held,  that  the  parish  at  large, 
being  thus  divided,  had  no  power  to 
appoint  a  board  under  sect.  IB ;  and 
a  highway  rate  made  by  that  board 
for  one  of  the  tithings  was  quashed  in 
Q.  B.  The  custom  of  making  a  sepa- 
rate  rate  for  each  tithing  by  its  own 
surveyors  was  thus  sanctioned  as  un- 
altered by  the  act. 

(p)  This  seems  merely  directory,  and 
not  to  tie  down  the  magistrates  to  dis- 
miss and  appoint  at  the  next  sessions, 
to  the  exclusion  of  all  subsequent  ses- 
sions. 
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this  act,  and  to  appoint  any  person  whom  they  may  think  fit  to  bc» 
surveyor  for  such  paristi,  till  the  annual  meeting  then  next  enning 
for  the  nomination  of  overseers  or  election  of  surreyan  (as  in  s.  6, 
tupra),  with'  or  without  such  salary  as  to  the  justices  shall  teem 
proper ;  such  surveyor,  when  so  appointed,  to  be  invested  with  the 
same  powers,  and  be  subject  to  the  same  duties,  penalties,  &c.,  as  any 
surveyor  appointed  by  the  inhabitants  would  have  been  (9).  If  the 
parish  in  question  is  situate  in  more  than  one  county,  division,  or 
liberty,  the  surveyor  so  to  be  appointed  by  the  justices  shall  heap- 
pointed  at  a  special  sessions  fur  the  Iiighways  assembled  in  that  cotintj, 
&c.,  in  which  the  parish  church  is  situate  (r). 

Ditlrict  Survegort,  and  forming  Parithtt  into  Z^Mfricl*.]— The 
act  5  &  6  W.  IV.  c.  50,  recites  in  s.  13  that  it  is  expedient  that  n 
many  cases  parishes  should  be  formed  into  districts,  for  the  purpose  of 
having  one  sufiicient  person  to  be  the  district  surveyor,  who  shooU 
have  the  superintendence  and  management  of  the  funds  to  be  rued 
and  levied  under  the  provisions  of  this  act  in  each  parish  forminc 
part  of  such  district  1  and  then  enacts  that  the  inhabitants  in  vestiy 
may,  if  they  think  fit,  empower  and  direct  one  of  the  churchwardens 
of  the  parish,  or  the  chairman  of  the  vestry,  to  apply  to  the  quarter 
sessions  of  the  county,  or  where  the  parishes  to  be  united  are  situile 
in  the  same  division,  at  some  special  sessions  for  the  division  in  which 
they  are  situate,  for  the  purpose  of  being  united  with  one  or  more 
parishes  to  form  a  district  for  the  above  purposes,  and  at  the  same  tune 
to  nominate  one  fit  person  to  be  returned  to  the  said  justices  to  be 
appointed  as  such  district  surveyor,  together  with  tl)e  amountof  yearly 
salary  which  the  vestry  agrees  to  pay  him  ;  and  such  application,  with 
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The  names  of  the  parishes  so  united  and  the  person  appointed  dis- 
trict surveyor,  shall  be  reduced  into  writing,  signed  by  the  chairman, 
if  at  quarter  sessions,  or  by  the  majority  of  magistrates  present,  if  at 
special  sessions,  and  shall  be  sent  by  him  or  them  to  the  clerk  of  the 
peace,  who  shall  lay  it  before  the  quarter  sessions,  who  shall  cause  it 
to  be  enrolled  with  their  records  (t). 

At  the  special  sessions  held  next  after  the  25th  March  in  every  year 
(see  s.  44,  supra)^  the  surveyor  of  each  parish,  within  their  respective 
divisions,  shall  verify  his  accounts,  and  make  a  return  in  writing  in 
the  form  provided  by  No.  16  of  the  act  to  such  special  sessions,  of  the 
state  of  all  the  roads,  common  highways,  bridges,  causeways,  hedges, 
ditches,  and  water-courses,  appertaining  thereto,  and  of  all  nuisances 
and  encroachments,  if  any,  made  upon  the  several  highways  within  the 
p-drish  for  which  he  was  surveyor,  as  well  as  the  extent  of  the  different 
highways  which  the  said  parish  is  liable  to  repair,  what  part  thereof 
has  been  repaired,  with  what  materials,  at  what  expense,  and  what 
was  the  amount  levied  during  the  time  he  was  surveyor  of  the  said 
parish  (tc). 

Surveyors  Yearly  Accaunts.]^^Within  fourteen  daysafter  the  annual 
election  or  appointment  of  a  surveyor  as  above  directed,  the  accounts 
of  all  moneys  received  and  disbursed  for  the  purposes  of  this  act,  by 
the  surveyor,  district  or  assistant  surveyor  for  the  preceding  year, 
ending  on  the  day  of  the  election  of  surveyor,  shall  be  made  up  and 
balanced,  in  writing,  and  being  signed  by  the  surveyor,  &c.,  shall  be 
laid  before  the  parishioners,  in  vestry,  who  may  print  and  publish  an 
abstract  of>  it ;  and  within  one  calendar  month  afler  such  election  of 
surveyor,  the  surveyor  of  the  preceding  year  shall  sign  the  said  ac- 
counts, and  lay  them  before  the  special  sessions  for  the  highways,  held 
nearest  to  the  place  of  his  appointment,  who  may  examine  him  as  to 
the  truth  of  the  accounts  and  any  charge  in  them,  and  shall  hear  any 
complaint  against  them,  or  the  application  of  money  by  the  surveyor, 
if  made  by  any  person  chargeable  to  the  highway  rates,  or  at  the  time 
of  verifying  such  accounts ;  and  may,  if  they  think  fit,  examine  such 
surveyors  on  oath,  and  make  such  order  thereon  as  they  think  fit  (v). 

Before  the  repeal  of  the  highway  act,  13  Geo.  III.  c.  78,  an  al- 
lowance of  a  surveyor's  accounts  at  a  special  sessions  would  have  been 
insular,  if  they  had  not  been  previously  carried  before  a  single  justice, 
according  to    13  Geo.  HI.  c.  78,  s.  48,  though  the  vestry  did  not 

(/)  5  &  6  W.  IV.  c.  50,  8.  15.  North  Riding,  6  B.  8t  C.  152 ;  9  Dowl. 

(«)  Sect.  45.  &  R.  204. 

(»)/</.  s.  44 ;  /?.  V.  Vorktkire {Justices) f 


40  OF  SPECIAI.  SF.MKINS 

desire  it,  and  no  notice  wa>  taken  of  the  omiauoa  on  the  accoaab 
being  discussed  at  the  special  sessions  (w). 

By  13  Geo.  III.  c.  78,  s.  48  (the  highway  act  now  tepealed),  Ibe 
special  sessions  were  in  terms  authorized  to  "  settle  and  allow,"  v 
"  disallow"  surveyor's  accounts,  when  postponed  for  their  conndcn- 
tion  by  a  single  justice.  It  was  held  that  they  bad  juriadiction  to 
allow  such  accounts,  though  containing  items  of  charges  bond  fide  m- 
curred  in  resisting  an  appeal  to  the  quarter  sessions  againat  the  ap- 
pointment as  surveyor  for  a  previous  year,  which  appeal  was  discharged, 
and  for  opposing  and  discharging  a  rule  for  a  certiorari  for  removing 
into  the  king's  bench  the  surveyor's  acconnts  for  such  previous  year: 
so  that  the  certiorari  was  taken  away  by  s.  81  (t).  In  order  to  enable 
the  justices  to  exercise  their  judgment  on  the  accounts,  the  assess- 
ments must  be  produced  (y). 

Lands  given  to  maintain  Hiffhtuays.} — Lands  given  for  maintenaaea 
of  highways,  the  profits  of  which  are  to  be  applied  for  no  other  purpose 
soever,  shall  be  let  by  tlie  persons  enfeoffed  or  trusted  with  them  atlbe 
most  improved  yearly  value,  without  line,  for  not  exceeding  ninety-nine 
years ;  provided  that  the  written  consent  of  the  justices,  at  a  special 
sessions  for  the  highways,  neither  of  them  being  interested  therein,  shall 
be  obtained  as  to  the  amount  of  rent  to  be  received,  and  the  duratioD 
of  the  term  (r). 

Materials.] — Two  justices,  at  a  special  sessions  for  the  highways, 
may  give  a  license  to  a  surveyor  to  gather  stones  lying  upon  any  lands 
or  grounds  within  the  parish  in  which  such  highway  shall  be,  for  the 
purpose  of  repairing  it,  and  to  carry  away  so  much  thereof  as  shall  be 
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d  hndy  till  one  calendar  month's  notice,  in  writing,  signed 
veyor,  lias  been  given  to  the  owner  of  the  premises  from 

are  intended  to  be  taken,  or  his  known  agent,  and  to  the 
ereof,  to  appear  at  a  special  sessions  to  show  cause  why  such 
ban  not  be  had  therefrom ;  and  in  case  such  owner,  agent, 
T  shall  attend,  but  shall  not  show  sufficient  cause  to  the 
the  justices  may  authorize  the  surveyor  to  take  away  such 
Sit  such  times  as  to  them  seems  proper ;  and  if  such  owner, 
ecupier  does  not  appear  by  himself  or  his  agent,  the  justices, 
r  on  oath  of  service  of  such  notice,  may  make  such  order 

they  shall  think  fit,  as  fully  as  if  such  owner,  &c.,  had 

cial  sessions  are  also  to  settle  what  satisfaction  shall  be  given 
lers  of  several  or  inclosed  grounds  within  the  parish,  for  the 
?hich  may  be  got  or  taken  away ;  and  also  for  the  damage 
ch  grounds  by  getting  and  carrying  away  such  materials  (e). 
dso  to  determine  the  sum  to  be  paid  by  any  surveyor  for  not 

•  pits  or  holes  made  by  searching  for  or  getting  materials  for 
highways  in  lands,  common  grounds,  rivers,  or  brooks,  and 
le  same  fence  up  while  the  hole  remains  open,  and  for  not 

or  sloping  down  holes  so  made,  in  which  materials  have 
been  found  or  are  not  likely  to  be  further  useful,  within  six 

•  receiving  notice  to  do  so  from  any  justice,  or  from  the 
occupier  of  such  ground,  river  or  brook,  such  sum  not  to 
)/.,  and  to  be  laid  out  in  fencing  off,  filling  up,  or  sloping 
1  pit  or  hole,  and  in  repairing  the  roads  in  the  parish  where 
:e   is    committed,   in  such   manner  as  the   justices   shall 

tries  of  Parishes  parsing  across  or  through  the  Middle  of  a 
,] — Before  the  passing  of  the  following  useful  enactment  (^), 
nvenience  and  litigation  had  resulted  from  the  boundary  line  of 
es  running  along  the  centre  or  medium  Jilum  of  a  highway,  the 
)nsequence  of  such  a  state  of  facts  being  that  neither  parish 
their  side  in  an  adequate  manner  (A) ;  accordingly,  after 
bat  whereas  it  frequently  happens  that  the  boundaries  of 


5  W.  IV.  c.  50,  8.  53.  {g)  5  8t  6  W.  IV.  c.  50,  s.  58. 

54.     N.  B, — The  aanreyor  (A)  And  see  U.  ▼. /S/.  Pancra#,  Peak e* 8 

e    materials    from    inclosed  C.N.  P.  220  ; /J.  ▼.  J2flrdff/am/,2Camp. 

olesfi    sufficient    cannot    be  494  ;    3  Chitty  on    Crim.  Law,   571; 

ste  lands.  ^  Went.  409  ;    Manning's  Index^  215, 

.  55.  2d  edit. 
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parishes  pais  across  or  through  the  middle  of  a  common  big^mj,  aad 
one  Bide  of  such  highway  is  situated  in  one  pariah  and  the  other  (ideiB 
uBOther  parish,  whereby  great  inconveniences  oftea  arise  in  repairiog 
the  same,  it  is  enacted,  that  the  justices  at  a  special  sessiotis  for  tbt 
highways,  on  complaint  of  any  surveyor  of  any  pariah,  itatiDg  is 
writing  and  on  a  plan  thereunto  annexed,  that  there  is  such  ah^hway, 
one  side  whereof  ought  to  be  repaired  by  one  parish,  and'  the  other 
side  by  another,  and  particularly  describing  the  same  by  metes,  bonndi 
and  admeasurement  thereof,  may  issue  their  summons,  with  a  copy  id 
such  writing  and  plan  thereunto  annexed,  to  llie  surveyor  of  sudi 
other  psrisb  to  appear  before  them  on  a  day  mentioned  in  such  saU' 
mons.  If  the  parties  appear,  the  Justices  may  proceed  finally  to 
decide  the  matter  in  the  manner  herein  mentioned,  in  case  all  tbe  pi^ 
ties  consent  thereto :  but  in  case  the  surveyor  summoned  shall  not 
appear  on  such  first  summons,  or  ap|Karing,  shall  require  further  tine, 
the  justices  must  adjourn  the  further  consideratbn  of  the  matter  fat 
not  more  than  twenty-one  nor  less  than  fourteen  days  from  the  dale 
of  such  adjournment,  of  which  such  surveyor  shall  have  notice. 
On  that  day  the  said  justices  shall  proceed  to  hear  the  parties  and  the 
witness,  and  where  the  party  summoned  does  not  appear  shall  proceed 
to  examine  and  shall  linally  determine  the  matter  in  form  foUowing: 
by  dividing  the  whole  of  such  common  highway  by  a  transverse  line 
crossing  such  highway  into  equal  parts,  or  into  such  unequal  parts  and 
proportions  as  in  consideration  of  the  soil,  waters,  floods,  and  inequality 
of  such  highway,  or  any  other  circumstances  attending  the  same,  ibey 
in  their  discretion  shall  think  just  and  right,  and  to  declare,  adjui^, 
and  order  that  tlie  whole  of  such  highway,  on  both  sides  thereof  in 
any  of  such  parts,  shall  be  maintained  and  repaired  by  one  of  such 
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tkir  behalf,  may  appear  before  such  justices  and  object  to  such  Jast- 
■CDtiofied  proceedings,  in  which  case  the  said  justices  shall,  before 
tber  diride  such  highway  as  aforesaid,  hear  and  consider  the  objection 
K)  made,  and  determine  the  same. 

After  filing  such  order  and  plan  with  the  clerk  of  the  peace,  such 
pmbet.  Sec.  shall  be  bound  as  of  common  right  to  keep  in  repair 
tbote  parts  of  the  highway  which  are  allotted  to  them,  and  shall  be 
diicktrged  from  the  repair  of  any  other  part  not  included  in  such 
docment  (t).  All  expenses  of  the  above  proceedings  are  to  be  de- 
falked by  such  two  parishes,  &c.,the  same  being  ascertained  and  duly 
apportioned  between  them  by  such  justices,  and  in  case  of  refusal  by 
dtber  of  the  parties  to  pay  their  respective  share,  the  justices  at  a 
tftM  sessions  for  the  highways  may  levy  the  same  by  distress  and 
ale,  vith  costs  of  the  distress,  on  the  goods  and  chattels  of  any  sur- 
veyor of  the  parish,  or  of  any  body  politic  or  corporate,  or  person 
aforesaid,  so  refusing  to  pay  the  same  {j). 

No  boundary  of  a  county,  lordship,  hundred,  manor,  or  other  divi- 
floaof  public  or  prirate  property,  or  of  any  parish  or  township,  shall 
betffiMTted  or  altered  otherwise  than  for  the  purpose  of  keeping  in  repair 
skIi  particular  portion  of  the  highway  (k).  The  justices  in  special  ses- 
liotts  are  also  empowered  to  decide  whether  or  not  a  highway  which  any 
penon  or  body  politic  or  corporate  is  liable  to  repair,  ratione  tenur<B, 
ibll  become  a  parish  highway,  to  be  afterwards  repaired  by  the  sur- 
T€Tor  of  the  parish,  and  if  they  decide  that  it  shall,  they  shall,  by  order 
ooder  their  hands,  fix  the  proportion  of  the  expenses  of  such  repair  to  be 
lanually  paid  by  such  body  politic,  &c.  to  the  surveyor  of  the  parish, 
or  may  fix  a  sum  certain  to  be  paid  to  such  surveyor  in  full  discharge 
of  adi  claims  thereafter  in  respect  of  the  repairs  of  such  highway  (/). 

Cutting  Hedges  and  lopping  Trees,] — Questions  between  the  sur- 
Tejor  and  owners  of  land  on  which  hedges  and  trees  grow  next  adjoin- 
inz  to  such  carriage  or  cartway,  as  to  the  not  cutting,  pruning,  or 
plashing  hedges,  or  the  not  pruning  or  lopping  trees  growing  in  or 
near  them,  in  such  manner  that  any  carriage  or  cartway  shall  not  be 
prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be 
excluded  from  the  same  to  the  damage  thereof,  or  as  to  removal  of  any 
obstruction  caused  in  any  carriage  or  cartway,  by  any  hedge  or  tree, 
shall  be  determined   at  the  discretion  of  justices  in  special  sessions, 


M  o  \.  i>\\,  IV.  c.  50,  5.  09.  (i)   beet.  Gl. 

J     Sect.  60.  (/)  Sett.  G2. 


wliether  tlie  owner  of  the  land  attend  or  not,  if  it  ia  firtt  proved  thit  I 
Bummons  to  attend  them,  panted  by  a  justice  on  application  of  tke 
surveyor,  has  been  served  on  such  owner.  If  the  jasticea  order  such 
hedges  to  be  cut,  pruned  or  plashed,  or  such  trees  to  be  pniDed  or 
lopped,  or  such  obsimction  to  be  removed,  and  their  order  is  not  com- 
plied with,  after  a  copy  has  been  left  at  the  usual  abode  of  the  owaer, 
or  his  steward  or  agent,  he  forreits  a  sum  not  exceeding  forty  shillrngi, 
and  if  the  order  is  still  not  complied  with,  the  surveyor  is  required  to 
execute  it  to  the  best  of  his  skill  and  judgment,  and  shall  be  reim- 
bursed his  expenses  by  the  owner,  over  and  above  the  forfeiture,  and 
the  special  sessions  may,  on  proof  before  them  on  oath,  levy  as  wdi 
such  expenses  as  the  penalty,  &c.  by  distress  and  sale  of  the  offeader'! 
goods  (m).  No  such  hedge  can  be  so  cut  or  pruned,  except  betweei 
the  last  day  of  September  and  the  last  day  of  March  (n). 

Proceedings  at  Special  Sessions  if  Highway  out  of  liepair,]~W 
a  highway  is  out  of  repair,  and  information  thereof  on  oath  of  one 
credible  witness  is  given  to  a  jnstlce,  be  is  required  to  issue  a  soni- 
mons  to  the  surveyor  of  the  parish,  or  other  person  or  body  politic  or 
corporate,  chargeable  with  such  repairs,  to  appear  before  the  justices  si 
some  special  sessions  for  the  highways,  in  the  summons  mentioned  u 
be  held  within  the  division  in  which  the  highway  is  situate — and  tbe 
said  justices  shall  either  appoint  a  competent  person  to  view  it,  and 
report  thereon  to  them  at  special  sessions  at  a  fixed  day  and  place  it 
which  such  surveyor  or  other  party  shall  be  directed  to  attend,  or  the 
justices  shall  fix  a  day  whereon  they  or  two  of  them  will  view  the  high- 
way, and  if  it  appears  to  them  at  the  special  sessions,  on  the  day,  and 
at  the  place  fixed,  either  on  the  report  of  the  viewer,  or  on  their  own  vie" 


FOR   HIGHWAYS. 


45 


Provided  that  if  the  highway  so  out  of  repair  is  a  part  of  the  turn- 
pike-road, the  justices  shall  summon  the  treasurer,  or  surveyor,  or 
other  officer  as  aforesaid,  and  the  money  therein  mentioned  shall  be 
recoverable  as  aforesaid  (o). 

Mode  of  Proceeding  where  obligation  to  Repair  is  disputed  by  Party 
summoned.] — Provided  also  by  the  same  section,  that  they  shall  not  have 
power  to  make  such  order  as  aforesaid,  in  any  case  where  the  duty  or 
obligation  of  repairing  the  said  highway  comes  in  question ;  and  by  sec* 
tion  95,  if  on  the  hearing  of  any  such  summons  respecting  the  repair  of 
any  highway,  the  duty  or  obligation  of  such  repairs  is  denied  by  the  sur- 
veyor on  behalf  of  the  inhabitants  of  the  parish,  or  by  any  other  party 
charged  therewith,  it  shall  then  be  lawful  for  such  justices,  and  they  are 
hereby  required,  to  direct  a  bill  of  indictment  to  be  preferred,  and  the 
necessary  witnesses  in  support  thereof  to  be  subpoenaed  at  the  next 
assizes  to  be  holden  in  and  for  the  said  county,  or  at  the  next  general 
quarter  sessions  of  the  peace  for  the  county,  riding,  division,  or  place, 
wherein  such  highway  shall  be,  against  the  inhabitants  of  the  parish,  or 
the  party  to  be  named  in  such  order,  for  suffering  and  permitting  the 
said  highway  to  be  out  of  repair ;  and  the  costs  of  such  prosecution  shall 
be  directed  by  the  judge  of  assizes  before  whom  the  said  indictment  is 
tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the 
rates  made  and  levied  in  pursuance  of  this  act  in  the  parish  in  which 
such  highway  shall  be  situate,  provided  nevertheless  that  it  shall  be 
lawful  for  the  party  s^inst  whom  such  indictment  shall  be  so  preferred 
at  the  quarter  sessions  as  aforesaid,  to  remove  such  indictment  by 
certiorari  or  otherwise  into  the  king's  bench  (p). 

Duty  of  Special  Sessions  as  to  Roads  newly  made,  or  old  Roads 
continued  by  Commissioners  of  Inclosure.] — No  parish  or  township  is 
bound  to  repair  any  road  newly  made,  or  any  old  road  continued  by 
the  award  of  commissioners  of  inclosure,  under  41  Geo.  III.  U.  K. 
c.  109,  s.  9,  till  it  is  declared  by  the  justices  in  special  sessions  to 
be  fully  completed  and  repaired  {q). 


(o)  5  &  6  W.  IV.  c.  50,  s.  94. 

(p)  5  &  6  W.  IV.  c.  50,  8.  95.  It 
was  held  by  all  the  judges  that  after 
conTictioD  the  judge  or  justices  must 
grant  an  order  on  Uiis  section  for  pay- 
ing the  costs  oat  of  the  highway  rate, 
IU9.  f .  YarkhiU  (/«*.),  9  C.  &  P.  218. 
The  trial  was  (^  a  traverse  at  the  Crown 
fide  of  the  anmSy  8.  C.     But  where 


the  existence  of  the  highway  was  dis- 
puted and  denied  by  the  verdict  of  ac- 
quittal, PattetoH,  J.  refused  to  grant 
such  order,  Reff.  y,  Chadworth  (Inh,), 
9  C.  &  P.  285. 

N.B. — It  was  also  objected  that  the 
indictment  had  been  removed  by  eer- 
tiorarif  8.  C. 

(9)   R.  V.   inMaHtatttt  ^f  Hatfeld, 
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ApplxcatioH  of  Highway  Ratet  to  repair  of  Turnpike  Roads,  3^3 
Vic.  c.  8 1 .]' — By  sect.  1 ,  j  ustlces  at  any  special  sestioni  for  the  high- 
ways upon  inrormation  exhibited  before  them  by  the  clerk  or  thetn*- 
surer  of  any  turnpike  trust,  that  the  funds  of  the  said  iriwt  are  whollj 
insutHcient  for  the  repair  of  the  turnpike  road  within  any  parish  (oottcc 
in  writing  of  such  intended  information  having  been  previously  gifto 
on  the  part  of  such  clerk  or  treasurer,  to  the  parish  surveyor  twenty 
one  days  at  least  before  such  special  sessions),  may  exatnine  the  state 
of  the  revenues  and  debts  of  such  turnpike  trust,  and  inquire  into  tk 
state  and  condition  of  the  repairs  of  the  roads  within  the  same,  snd 
also  ascertain  the  length  of  the  roads,  including  turnpike  roads,  withis 
such  parish,  and  how  much  of  such  roads  is  turnpike  road;  and  if 
afler  such  examination  it  shall  appear  to  the  said  justices  necessaij 
or  expedient  for  the  purpose  of  any  turnpike  road  lo  to  do,  they  may 
adjudge  and  order  what  portion  (if  any)  of  the  rate  or  assessment 
levied  or  to  be  levied,  by  virtue  of  5  d^  6  W.  IV.  c.  50,  shall  be  paid  by 
the  said  parish  surveyor,  and  at  what  time  or  limes,  to  the  said  com- 
missioners or  trusteeii,  or  to  their  treasurer,  or  other  officer  appointed 
by  tliem  in  that  behalf;  such  money  to  be  wholly  laid  out  in  the  actntl 
repair  of  such  part  of  such  turnpike  road  as  lies  within  the  pariib 
from  which  it  was  received  (r). 

Juttices  acting  in  every  Pelly  .Seisiom  Division  shall,  four  ti»u 
at  least  in  every  Year,  hold  a  Special  Sessions  to  hear  Appeals  agmiul 
Poor  Rates,— 6  &  7  W.  IV.c.96,  8.  6.]— In  order  to  Insen  tk 
cost  of  appeal  against  an  unfair  poor  rate,  it  is  now  enacted  by  the 
parochial  assessment  act,  that  the  justices  acting  in  and  for  every 
]ietty  sessions  division,  shall,  four  tiroes  at  least  in  every  year,  hold  t 
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ne  ;  and  such  special  sessions  shall  and  may  be  adjourned  from  time 
time  by  the  justices  there  present,  as  they  may  think  fit ;  and  at  such 
(cial  or  adjourned  sessions  the  justices  there  present  shall  hear  and 
lermine  all  objections  to  any  such  rate  on  the  ground  of  inequality, 
fairness,  or  incorrectness  in  the  valuation  of  any  hereditaments  in- 
ded  therein,  which  decision  shall  be  binding  and  conclusive  on  the 
(ties,  unless  the  person  or  persons  impugning  such  decision  shall, 
ibin  fourteen  days  after  the  same  shall  have  been  made,  cause  notice 
be  given  in  writing  of  his,  her,  or  their  intention  of  appealing  against 
:h  decision,  and  of  the  matter  or  cause  of  such  appeal,  to  the  person 
persons  in  whose  favour  such  decision  shall  have  been  made,  and 
thin  five  days  after  giving  such  notice  shall  enter  into  recognizance 
fore  some  justice  of  the  peace,  with  sufficient  securities  conditioned 
try  such  appeal  at  the  then  next  general  sessions  or  quarter  sessions 

the  peace,  which  shall  first  happen,  and  to  abide  the  order  of,  and 
ly  such  costs,  as  shall  be  awarded  by  the  justices  at  such  quarter 
ssions,  or  any  adjournment  thereof;  and  such  justices,  upon  hearing 
id  finally  determining  such  matter  of  appeal,  shall  and  may,  accord- 
g  to  their  discretion,  award  such  costs  to  the  party  or  parties  ap- 
2aled  against  as  they  shall  think  proper ;  and  their  determination  in 
r  concerning  the  premises  shall  be  conclusive  and  binding  on  all 
irtics  to  all  intents  and  purposes  whatsoever  (s) :  provided  always,  that 
0  such  objection  shall  be  inquired  into  by  the  said  justices  in  special 
ission,  unless  notice  of  such  objection  in  writing,  under  the  hand  of 
le  complainant,  shall  have  been  given  seven  days  at  least  before  the 
ay  appointed  for  such  special  session,  to  the  collector,  overseers,  or 
ther  persons  by  whom  such  rate  was  made ;  provided  also,  that  the 
lid  justices  in  special  session  shall  not  be  authorized  to  inquire  into 
lie  liability  of  any  hereditaments  to  be  rated,  but  only  into  the  true 
alue  thereof,  and  into  the  fairness  of  the  amount  at  which  the  same 
hall  have  been  rated  (<). 

The  justices  present  at  such  special  or  adjourned  sessions  shall,  for 


(#)  R.  T.  St.  Albania  (Justices),  8  Ail. 
i  E.  932;  1  Per.  &  Day.  118.  It  is 
loiq^h  for  the  purposes  of  the  appeal, 

the  recog^nizance  is  verbally  nek  no  w- 
dged  withia  the  five  days  before  a  jus- 
ce,  and  if  an  entry  of  it  is  then  made 
I  the  rainutc-book  of  the  petty  scs- 
ons.  such  book  being  then  signed  by 
le  chairman  ;  for  a  recognizance  is  no 
lOre  than  an  acknowledgment,  as  the 
ioord  of  it  may  be  afterwards  made  np 
om  such  entry  at  any  time  before  'it 


is  sent  to  the  clerk  of  the  peace  at  the 
next  quarter  sessions. 

Quare, — Whether  thequarter  sessions 
could  inquire  whether  the  recognizance 
had  been  entered  into  or  not  ? 

Semble. — That  if  the  record  of  it  was 
delivered  to  the  clerk  of  the  peace  with- 
out the  signature  of  one  of  the  justices 
before  whom  the  recognizance  was  taken, 
it  might  be  so  signed  at  any  time  before 
the  hearing  of  the  appeal. 

(/)  6  &  7  W.  IV.  c.  96,  8.  6. 
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the  aforesaid  purpose,  have  all  the  powers  of  amending  or  quashii^ 
any  such  rate  bo  objected  to  of  any  parish  or  district  within  their  divi- 
sion, and  likewise  of  awarding  costs  to  be  paid  by  or  to  any  of  the  pu- 
ties,  and  of  recovering  such  costs  which  any  court  of  quarter  sessiooi 
of  the  peace  has,  upon  appeals  from  any  such  rate,  except  a>  herein 
e:icepted :  provided  always,  that  no  order  of  the  said  justices  shall  be 
removed  by  certiorari  or  otherwise  into  any  of  her  Majesty's  courts  of 
record  at  Westminster;  and  that  nothing  in  tkii  act  contaitted  thallht 
construed  to  deprive  any  person  or  persons  of  the  right  to  appeei 
against  any  rate  to  any  court  of  general  or  quarter  lestioni :  pro- 
vided also,  that  no  order  of  the  said  justices  in  special  session  shall  be 
of  any  force  pending  any  appeal  touching  the  same  subject  matter  to 
the  court  of  general  or  quarter  sessions  of  the  peace  Laving  jurisdic- 
tion to  try  such  appeal,  or  in  opposition  to  the  order  of  any  such  court 
upon  such  appeal  (t). 

Weigkti  and  Measures.'] — Inspectors  of  weights  and  measures,  foe* 
merly  appointed  at  special  sessions,  under  37  G.  III.  c.  143,  are  uov 
appointed  in  counties  by  the  justices  of  the  peace  in  general  or  quarla 
sessions  assembled,  pursuant  to  5  &  6  W.  IV.  c.  63,  s.  17. 

In  general,  when  an  appeal  to  general  or  general  quarter  sesaimsit 
given  from  any  petty  session,  special  petty  session,  or  special  session, 
it  is  given  to  parties  aggrieved  by  any  thing  done  there ;  and,  then- 
fore,  if  the  inferior  tribunal  makes  do  order,  e.^.  if  it  dismisses  acorn- 
plaint,  &c. ,  no  appeal  in  general  lies ;  but  this  is  held  otherwise  on  tbe 
wording  of  3  G.  IV.  c.  33,  s.  2  &  7,  for  recovering  against  the  bundled 
damages  sustained  from  rioters,  and  not  exceeding  £30,  if  the  com- 
plaint is  dismissed  by  the  special  petty  sessions  there  mentioned,  notoa 
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t)f  the  quorum^  for  execution  of  the  general  authority  given  to  justices 
by  the  commission  of  the  peace  and  certain  acts  of  parliament  (o). 

The  only  description  of  the  above  general  sessions  which  is  usually 
bolden  in  modem  times  is  the  court  of  general  quarter  sessions  (w)  ; 
bat  in  the  county  of  Middlesex,  besides  the  four  quarter  sessions,  four 
general  sessions  are  held  in  the  intervals,  and  original  intermediate  (x) 
sessions  also  occasionally  take  place.  As  the  statutes  requiring 
general  sessions  to  be  held  at  particular  times  are  merely  directory, 
there  is  no  ground  for  the  doubt  at  one  time  expressed,  whether  by 
law  justices  have  power  to  hold  sessions  more  frequently  than  once  a 
quarter  :  for  sessions  so  held  are  clearly  legal  :  indeed  2  H.  V.  st.  1, 
c.  4,  8.  2,  afler  pointing  out  at  what  parts  of  the  year  the  four  sessions 
shall  be  held,  adds,  *'  and  more  often  if  need  be."  But  in  counties 
where,  from  the  occasional  arrear  of  business,  particularly  of  smaller 
ofiences  before  the  spring  and  summer  circuits,  it  is  desirable  that  ses- 
sions shall  take  place  more  frequently  than  once  a  quarter,  it  is  the 
modem  practice  to  adjourn  the  last  preceding  quarter  session  to  some 
intermediate  day  before  the  time  for  holding  the  next  original  quarter 
session,  instead  of  holding  an  extra  original  general  session (y).  It 
has  also  been  recently  decided  in  a  Middlesex  case  that  the  holding 
original  intermediate  general  sessions  without  adjournment  of  the  last 
preceding  quarter  session,  is  perfectly  legal  upon  issuing  a  new  pre- 
cept to  the  sheriflf,  and  new  summonses  to  the  jurors  (z). 

How  called  together.] — A  general  session  may  be  called  by  any  two 
justices  within  the  jurisdiction,  one  being  of  the  quorum,  or  by  the 
custos  rotulorum  and  one  justice  ;  but  not  by  one  justice  or  by  the  custos 
rotulorum  alone  (a).  The  presence  of  two  justices  is  necessary  to  its 
being  held  (6),  or  even  adjourned  so  as  to  hold  it  legally  (c)  at  ano- 
ther time. 


(p)  Dalton,  c.  185  ;  Cro.  Circ.  C. 
13;  5  Barn's  J.,  tit.  Seuioru;  Lam- 
bard,  379. 

(tr)  In  common  parlance  general  ses* 
lions  ace  the  same  as  qoarter  sessions, 
Lambard,  B.  4,  c.  19,  p.  593.  *'  Sef- 
fiont'*  in  old  statutes,  means  the  general 
congregation  of  justices  of  the  county, 
&c.  (12  R.  11.  c.  JO  ;  14  R.  11.  c.  H), 
whether  special  (Lambard  B.  4,  ch.  20, 
p.  623),  or  general,  as  distinguished 
from  petty  sessions,  which  have  only 
received  powers,  from  modem  acts,  in 
order  to  prevent  one  justice  from  acting 
alone  in  cases  €ti  importance.  See  the 
argument  in  JUg.  v.  Watkinnn,  2  P. 


&D.  622. 

{x)  See  R,  v.  Mullaney,  6  C.  &  P.  96. 

(•y)  This  is  a  legal  course.  See  R* v. 
GHnce,  T.  4  G.  I. ;  19  Vin.  Ab.  358, 
and  the  opinion  given  by  the  law  officers 
in  1815,  on  a  case  submitted  to  them  by 
the  Justices  of  Staffordshire.  5  Burn\s 
J.,  24th  edit.  (Chetwynd)  203,  n  (a)  ; 
R,  V.  West  Torringion,  Burr.  S.C.  293. 

{z)  R,  V.  Mullcmey,  6  C.  &  P.  S6,  n.  ; 
see  Bushy  v.  Watson^  postf  47,  n. 

{a)  Lambard,  375. 

(b)  1  Bla.  C.  354,  n. ;  5  Burn's  Just. 
582,  28th  ed. 

(c)  R.  V.  Westrington,  1  Bott,  733. 
See  2  Stra.  1264,  R,  v.  PoUtaad, 

F. 
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The  clause  in  the  commUaioD,  "  that  the  sheriff  shall  caaw  a  jur; 
to  appear  at  such  days  and  places  as  the  said  justices,  or  any  two  or 
more  of  them  as  aforesaid  shall  appoint,"  coafen  the  authority  on 
two  justices  to  convene  a  general  session.  This  is  done  by  issuiagi 
precept  under  their  hands  and  seals,  addressed  to  the  sheriff,  reqairing 
him  to  summon  the  proposed  session  of  the  peace  for  general  parpoMS, 
at  some  day  not  less  than  fifteen  days  fix>m  the  date  of  the  precept  (d), 
to  return  a  grand  and  petit  jury,  and  give  notice  throughout  bis  bu- 
liwick  to  jurors,  coroners,  gaolers,  stewards,  constables,  and  bailifi  of 
liberties,  whose  attendance  is  requisite  (e).  The  precept  to  the  sheriff 
IS  necessary  in  order  that  he  may  summon  all  the  persons  who  are 
bound  to  attend  as  constituent  parts  of  a  court  of  criminal  jnrisdictioii, 
called  together  by  the  same  instrument.  This  difference  in  the  object 
of  a  general  sessions,  as  distinguished  from  a  special  sessions,  accouali 
also  for  the  difference  of  the  mode  in  which  the  two  courts  are  assen- 
bled.  The  issue  of  such  a  precept  to  the  sheriff  is  absolutely  requiste 
to  compel  any  person  whatever  to  attend  a  general  session,  or  to  ex- 
pose him  to  the  penalty  of  absence.  But  it  is  not  absolutely  neceamy 
to  the  holding  such  a  session,  that  a  regular  precept  should  be  issued; 
for  if  it  be  irregular,  but  two  or  more  justices,  tlie  jury,  and  all  person 
necessary  to  hold  a  sessions  appear,  the  proceedings  of  that  setsidiu, 
if  regularly  transacted,  will  be  valid(y^. 

A  supersedeas  out  of  Chancery  is  the  only  authority  capaUe  of  su- 
perseding a  precept  duly  issued  by  two  justices  for  holding  a  general 
session  (^)  ;  and  though  it  was  formerly  said  that  two  or  more  geneial 
sessions  might  lawfully  be  holden  at  one  time  within  the  same  connty 
on  precepts  issued  to  the  sheriff  by  different  sets  of  justices,  the  serries 
q(  ^vliicl^   woulJ  illsrlinr-L-   tljo   juror.  &c..,  from   service  at  the 
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SECTION  V. 

Of  General  Quarter  Sessions. 

DescrihedJ] — General  quarter  sessions  of  the  peace  are  that  species 
of  general  sessions  which  is  held  under  authority  of  the  commission  of 
the  peace  by  two  or  more  justices  (one  being  of  the  quorum)  at  some 
place  within  the  county  fixed  by  their  precept,  once  in  every  quarter 
of  the  year,  as  directed  by  various  statutes  (/). 

When  kolden.y^Ai  long  ago  as  the  year  1362,  it  was  enacted  by  36 
Ed«  III.  c.  12,  that  in  commissions  of  the  peace  it  should  be  expressed 
that  the  justices  should  hold  their  sessions  four  times  a  year,  that  is  to 
nty,  one  within  the  octave  of  Epiphany,  another  within  the  second 
week  of  Midlent,  a  third  between  the  feasU  of  Pentecost  and  St.  John 
the  Baptist,  and  the  fourth  within  eight  days  of  St.  Michael.  By 
12  R.  II.  c.  10,  the  justices  were  directed  to  "  keep  their  sessions  in 
every  quarter  of  the  year  at  the  least,  and  by  three  days  if  need  be,'* 
without  fixing  the  periods  within  each  quarter ;  st.  2  H.  V.  sess.  1 ,  c.  4, 
supplied  this  in  some  degree  by  directing  the  justices  to  make  their 
sessions  four  times  by  the  year,  that  is  to  say,  in  the  first  weeks 
after  Michaelmas-day,  the  Epiphany,  the  clause  of  Easter,  and  the 
translation  of  St.  Thomas  the  Martyr,  **  and  more  often  if  need  be"(m). 

By  54  G.  III.  c.  84,  the  Michaelmas  sessions  were  directed  to  be 
holden  in  the  first  week  after  the  11th  October.  Of  these  directory 
acts,  the  last  is  the  only  one  which  remains  untouched ;  for  in  conse- 
quence of  the  recent  alteration  of  the  terms,  it  was  deemed  fit  also  to 
make  a  corresponding  change  in  the  law  in  force,  respecting  the  times 
of  holding  the  quarter  sessions.  Accordingly  by  the  act  1 1  G.  IV.  and 
1  W.  IV.  c.  70,  '^  for  the  more  effectual  administration  of  justice  in 
England  and  Wales,*'  it  was  enacted  (n),  ^*  That  in  the  year  of  our 
Lord  1831,  and  afterwards,  the  justices  of  the  peace  in  every  county. 


(/)  Sec  Dalton,  c.  185 ;  5  Barn,  tit. 
Semiomt,  s.  II.  **  The  court  of  quarter 
fesaoiu  is  a  court  of  oyer  and  terminer, 
and  a  court  of  record,  and  not  a  court  of 
inferior  juritdiction,'*  per  Lord  Tenter- 
den,  in  R.  ▼.  Smith  and  othere,  8  fi.  &  C. 
343.  See  2  Haw.  c.  8,  i.  58,  citing  2 
Hale,  49,  50,  in  opposition  to  the  pas- 
sage  oi  Lambard,  B.  4,  c.  19, 20,  there 
cited ;  and  see,  R.  t.  Hewm,  3  Ad.  & 
E.  725,  ^M/;  also  15  East,  633,  and  per 
PMttemm,  J.  in  B.  v.  Mnllamff  and 
othen,  6  C.  &  P.  98.  As  to  when  it  is 
not  for  aU  furpoteM  and  intente  a  conrt 


of  oyer  and  terminer,  Bte  poet i  Ch.  III. 
s.  1 ;  1  Hale's  P.  C.  23,  24  ;  Smith*e 
caee,  Cro.  EL  87,  cited  9  Co.  118  b. 

(m)  *' On  this  act  of  Hen.  V.»»  says 
Eyrey  C.  J.,  "have  arisen  in  all  other 
counties  except  Middlesex,  two  kinds  of 
sessions ;  first,  general  quarter  sessions, 
at  the  statutable  times,  and  second, 
general  sessions  at  other  intermediate 
periods.  The  quarter  sessions  has  by 
several  statutes  the  eame  jurUdietum  ae 
the  general  eeeeUme,  and  more.**  Btuhy 
V.  Wateon,  Bla.  R.  1050. 

(n)  Sect.  25. 


.     <! 
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riding,  or  division,  for  which  quarter  Knions  of  the  peace  by  h« 
ought  to  be  held,  BhatI  hold  their  general  quarter  leauona  of  (he  peace 
in  the  6rat  week  after  the  eleventli  day  of  October :  in  the  fint  week 
after  the  twenty-eighth  day  of  December  (o);  in  the  fint  week  aficc 
the  thirty-first  day  of  March  (p) ;  and  in  the  fint  week  after  the 
twenty-fourth  day  of  June;  and  that  all  acts,  mattera,  and  thiop 
done,  performed  and  transacted  at  the  times  appointed  by  this  act  kt 
the  holding  of  the  general  quarter  sessions  of  the  peace,  shall  be  n 
valid  and  binding  to  all  intents  and  purposes  as  if  the  same  had  bea 
done,  perTonned,  and  transacted  at  general  quarter  sessions  of  die 
peace  holden  at  the  times  by  law  Umited  for  the  holding  thereof  befim 
the  passing  of  this  act  (9). 

It  appean,  however,  that  these  statutes  are  all  merely  directory,  ani 
that  quarter  sessions  of  the  peace  might  always  be  good,  though  boldea 
at  other  times  than  those  which  they  speci^f.  Thus,  in  ancient  tima, 
when  the  governing  direction  was  that  of  2  H.  V,  c.4,  the  qnarter 
sessions  were  holden  variously  in  several  counties,  some  at  one  dayaad 
some  at  another  ;  yet  it  was  considered  that  each  of  these  was  a  good 
quarter  session  within  the  acts  that  relate  to  quarter  seaiiona ;  "  for," 
as  observed  by  Lord  Hale,  "  these  acts,  especially  that  of  3  H.  T., 
are  only  directive  and  affirmative;  and,  therefore,  though  the  tw 
sioQs  are  held  at  another  day,  according  lo  the  general  direction  at 
12  R.  II.,  yet  they  are  quarter  sessions  (r).  So,  upon  the  codsItd^ 
lion  of  54  G.  III.  c.  84,  the  words  of  which  would  seem  as  imperatiTC 
as  words  merely  affirmative  can  be,  respecting  the  time  when  the 
Michaelmas  sessions  should  be  holden,  end  which  it  expressly  substi- 
tuted for  that  at  which  they  had  previously  been  holden,  it  was  decided 
that  this  act  also  was  merely  a  direction,  and  that  a  session  hc^en  is 
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ions— ^vtz.  the  trial  of  rarious  appeals ;  the  discharge  of  recognizaDces, 
ind  appointment  of  officers  (0- 

JSiuter  Sessions.]^St8Li.  4  &  5  W.  IV.  c.  47,  recites  1 1  G.  IV. 
Lod  1  W.  IV.  c.  70y  8.  25,  and  that  in  some  counties  of  England  and 
^ales,  the  time  usually  fixed  for  holding  the  spring  assizes  interferes 
irith  the  due  holding  of  the  sessions  hereby  appointed  to  be  holden  in 
lie  first  week  after  the  31st  March.  It  then  adds,  "  Although  the 
Qstices  of  peace  have  authority  to  hold  general  sessions  of  the  peac^ 
it  other  times  of  the  year  besides  those  specified  by  the  said  recited 
ict,  such  sessions  are  not  quarter  sessions,  within  the  intents  of  various 
lets  of  parliament  which  give  jurisdiction  to  justices  of  the  peace  in  their 
inarter  sessions,  or  in  their  general  quarter  sessions  ;**  and  that  for  the 
;Nirpoae  of  preventing  the  inconvenience  arising  from  such  interference 
IS  aforesaid,  it  is  expedient  to  allow  to  the  justices  of  the  peace  a  dis** 
rretioii  as  to  the  time  of  holding  their  general  quarter  sessions,  which 
ire  now  required  to  be  holden  in  the  week  next  after  the  3l8t  March, 
[t  proceeds  to  enact  that  in  every  county,  riding,  or  division,  it  shall 
be  lawful  for  the  justices  assembled  in  their  general  quarter  sessions  in 
the  week  next  after  the  28th  day  of  December  in  every  year  to  name, 
if  they  shall  see  occasion  so  to  do,  two  justices  of  the  peace,  who  shall 
be  empowered,  as  soon  as  may  be  after  the  time  for  holding  the  spring 
assizes  shall  be  appointed,  to  fix  the  day  for  holding  the  next  general 
quarter  sessions  of  the  peace  for  such  county,  &c.,  so  as  such  time 
may  not  be  earlier  than  the  7th  March,  nor  later  than  22d  April ;  and 
to  give  notice  of  the  day  so  fixed  by  advertisement,  in  such  newspaper 
as  shall  be  directed  by  the  justices  so  assembled ;  and  in  every  sqch 
case  the  general  quarter  sessions  held  on  the  day  so  fixed  and  notified, 
shall  be  valid,  and  it  shall  not  be  necessary  to  hold  any  sessions  of  the 
peace  for  such  county,  &c.,  in  the  next  week  after  tlie  Slst  day  of 
March,  any  thing  in  11  G.  IV.  and  1  W.  IV.  c.  70,  to  the  contrary 
notwithstanding.  Provided  that  in  every  county,  where  no  other  day 
shall  be  fixed  under  this  act,  the  justices  shall  hold  their  general  quarter 
sessions  of  the  peace  in  the  week  next  after  the  31st  March,  as  re-^ 
quired  by  11  G.  IV.  and  I  W.  IV.  c.  76. 

Meaning  of  "  the  first  weeh'*'\ — ^The  words  "  in  the  first  week 


(/)  This  doctrine  seems  quite  settled  plated,  as  the  justices,  in  each  county, 

by  the  case  last  cited  ;  hut  it  seems  to  might  have  made  them  of  their  own 

imply  that  both  the  54  6.  III.  c.  84,  authority,  and  properly  considered,  there 

sod  the  subsequent  acts  were  unneces-  was  nothing  fixed  to  alter. 
lary  to  effect  the  alterations  they  contem- 
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after"  the  days  gxed  by  U  G.  IV.  and  1  W.  IV.,  mean  the  Gnt 
whole  week  after  those  days ;  so  that  if  the  1 1th  October,  tbe  !!8tii 
December,  the  31st  March,  or  the  24th  June,  ihould  fall  on  a  Sundaj, 
the  seasions  fixed  to  be  hM,  with  reference  to  these  days,  woold  oot 
be  held  in  that  same  week,  or  till  the  Monday  or  some  other  day  in  tbe 
week  following  (u). 

Seuhnt  in  Borovghs.] — As  to  the  times  of  holding  quarter  sesnou 
in  boroughs  since  5  &  6  W.  IV,  c.  76,  see  pott.  Chap.  XIV. 

Setsitmsjbr  London  and  Middlesex.] — The  sessions  in  London  and 
Middlesex  are  excepted  from  the  directions  of  54  G.  III.  c.  84;  thty 
are  tlierefore  subject  to  various  regulations,  which  differ  from  thoK 
prevailing  in  other  parts  of  England.  Thus  by  an  old  statute  tbe  JB»> 
tices  of  peace  in  Middlesex  need  not  hold  any  sessions  above  tWKC  i 
year((i) ;  but  in  point  of  fact,  from  the  changes  of  time,  at  least  eiglit 
sessions,  instead  of  two,  are  now  become  necessary  in  every  year;  fom 
of  them  held  as  quarter  sessions,  at  periods  at  nearly  corresponding  » 
the  quarterly  periods  directed  by  the  statutes  as  may  be,  thoagb  not 
exactly  (w),  and  the  other  four  as  original  general  sesaions  in  the  in* 
termediate  spaces  of  time.  Both  have  the  same  Jurisdiction  fer  tm) 
of  indictments,  except  in  cases  where,  by  statute,  the  quarter  sessims 
have  the  power  given  in  terms  exclusively  to  them  (:r).  Besides  which, 
the  justices  in  Middlesex  act  at  their  sessions  on  a  commission  of  oyer 
and  terminer  winch  exists  in  that  county,  and  gives  them  additionsl 
powers  (y). 

.  It  has  been  held  I^;al  to  hold  other  original  general  acsaions  for 
MiOdlesev  ksicles  the  above  c    ' 
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|>eace  for  the  city  and  liberties  of  Westminster  are  authorized  to  be^n, 
knd  continue  when  begun,  any  session  of  the  peace,  notwithstanding 
ike  intervention  of  the  term,  or  the  sittings  of  the  court  of  king's 
bench  at  Westminster.  These  sessions  are  holden  only  four  times  a 
fear,  and  under  a  different  commission  of  the  peace  from  those  for 
Middlesex.  By  9  G.  IV.  c.  9,  each  session  is  to  commence  in  the 
^eek  preceding  the  holding  of  each  of  the  general  and  quarter  sessions 
for  the  county  of  Middlesex  ;  an  enactment  which,  by  analogy  to  the 
other  decisions  in  pari  materid,  would  probably  be  holden  directory 
only. 

The  jurisdiction  of  the  justices  of  Westminster  is  only  cumulative  on 
that  for  Middlesex ;  for  offences  committed  in  Westminster  may  be 
heard  and  determined  at  the  Middlesex  sessions ;  and  a  recognizance 
to  prefer  a  bill  of  indictment,  and  prosecute  for  an  offence  at  the  next 
session  of  the  peace  for  Westminster,  will  be  8atis6ed  if  a  bill  is  pre- 
ferred for  the  same  offence  at  the  next  sessions  for  Middlesex  (a). 

Central  Criminal  Court.] — Nothing  in  the  Central  Criminal  Court 
Act  prevents  the  justices  of  London,  Westminster,  the  Tower  Liberty, 
Southwark,  Middlesex^  Kent,  and  Surrey,  from  holding  their  respec- 
tive general  and  quarter  sessions  during  the  sitting  of  the  Central 
Criminal  Court  (6). 


Summoning  a   General,  or  General  Quarter  Sessions,] — ^Two  or 
more  justices  summon  the  sessions  by  issuing  the  following 

Precept  to  the  Sheriff  (c), 
Qfftmiw  of  —  i  ^**  ^'  ^*  "*^  ^'  ^'  Esqrs.,  two  of  the  justices  of  our  Sove- 


eounty  of 


t  reign  Lady  the  Queen,  assigned  to  keep  the  peace  in  the 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres- 
(y  and  other  misdemeanours  committed  in  the  same  county,  one  of  us  being  of  the 
qnonim,  to  the  Sheriff  of  the  same  county,  greeting  :  On  behalf  of  our  said  Sovereign 
Lady  the  Queen,  we  command  you,  that  you  omit  not,  by  reason  of  any  liberty 
within  your  county  (J),  but  that  you  enter  therein,  and  that  you  cause  to  come 


s 


(a)  Cr.  Cir.  Comp.  8  ed.  13,  14; 
cited  1  Chit.  Cr.  L.  137. 

r*)  4&5  W.  IV.  C.36,  8.21. 

[e)  Imp.  Off.  Sher.  3d  edit.  252; 
Dalton,  c.  185. 

(d)  If  there  be  a  liberty,  or  other 
franchise  in  the  county,  possessing  an 
exclasire  jurisdiction,  that  is  to  say,  a 
jurisdiction  in  which  the  justices  of  the 
county  at  large  are  prohibited  from  m- 
terfaring,  it  will  be  proper,  as  it  is  usual, 


to  add  in  this  place  {except  the  liberty 

qf teithin  the  tame).   4  Chit.  C.  L. 

176,  1st  edit.  Since5&6  W.  IV.c.  76, 
sect.  Ill,  no  part  of  any  borough  in  and 
for  which  a  separate  court  of  quarter  ses- 
sions  of  the  peace  shall  be  holden  shall 
be  within  the  jurisdiction  of  the  justices 
of  any  county  from  which  such  borough 
before  the  passing  of  this  act  was  exempt, 
any  law,  statute,  letters  patent,  charter, 
grant,  or  custom,  to  the  contrary  not- 
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before  ni,  or  wme  other  iwtkei  uilsncd  to  keep  the  ftatm  is  the  mU  OMBtj,  nl 
■1*0  to  hear  and  determine  iHien  fetoniei,  treapMeei,  nd  otherniideBeaBaBniBthc 

ludcoaatycoamttted.on the dif  of mutant  aaaiif.U^ 

boor  of  '  in  the  forenooo  of  the  ume  daj,  at inthniiili  iiiiitj.leialj 

uidGiDT(<)  good  end  lawfol if  llii  IiiHljiiflhi  iiwiilji  ■fiwiwilil.  IhHiiad  llwi 

to  eiii|nire,  pretent,  do,  and  peifonnill  and  eiiigalw  nd  tUnga,  wUdi  oo  tk  bdal 
of  our  laid  SoTeceign  Ladj  the  Qoeen  ahall  be  cnjoiBed  la  a«a ; — elao  IhM  JM 
make  known  to  all  coronen,  keeper*  of  gaoli.  and  honae*  of  oonectkm,  high  eoa- 
■talilea  and  bailiSi  of  libertiei,  vithia  the  countj  aforeaaid,  that  tbej  oaj  be  tho 
and  there  to  do  and  fulfil  th«  thiugi  which,  b;  reaaon  of  tbor  oBoea,  abaE  be  to  bt 
done.  Moreoier,  that  joncauie  to  lie  proclaimed  throogh  the  nid  cootitj,  in  prapa 
place*,  the  aTareuid  MaaioD  of  the  peace,  to  be  hotdeo  at  the  dajr  and  place  aloc^' 
Mid,  and  do  ron  be  then  there,  to  do  and  eiecata  thoae  tbingi  which  lidoagtajtm 
office.  And  haie  jtM  then  aad  there  aa  well  the  namea  of  the  jnnm,  i.Moatn, 
keepera  of  gaola,  and  hooiea  of  correctian,  high-eonatablaa,  and  bailifla,  tiaiumt, 
aa  alio  thia  precept. 

Giien  ondet  onr  handa  and  aeala  at  — — — '  in  the  cowtf  albteMid,  the  — 
dajof  — —  in  the —^— year  of  the  reign  of——. 

A.  B. 

CD. 
This  should  bear  tesle  fifteen  days  before  the  return,  and  iboald  be 
delivered  forthwith  to  the  sheriff,  that  he  may  have  enough  time  to 
proclaim  the  sessions  and  to  send  his  warrants  to  the  bailiSs,  &c. 

When  the  sheriff  shall  have  received  this  precept,  it  becomes  his  duly 
to  direct  several  warrants  to  the  bailiffs  of  liberties  and  hundreds,  coo* 
taining  the  substance  of  it  in  the  following  form : — 
Sheriff"*  Warrant  thereupon. 

_  . /     ^'  ^'  Eiqnire,  sheriff  of  the  eountj  aforeaaid,  to  G.  H., 

I  bailiff  of  the  hundred  of in  the  said  coontf ,  greetinl* 

By  virtne  of  a  precept  under  the  bandi  and  aeali  of  A.  B.  and  C.  D.  Eaqnirei,  tn 
of  her  Majeetj'a  jngticei  appointed  to  keep  the  peace  in  the  uidcoiiDtj  ;  ami  alnls 
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ast,  to  do  aad  peiRMUi  that  which  to  their  several  offices  doth  appertain :  and 
an  those  who  ought  to  prosccirte  any  prisoner  or  prisoners  in  the  gaol  of  the 
»iiDtj,  or  who  are  hound  orer  then  to  appear  and  answer,  he  then  and  there 
nt,  to  prosecnte  against  them  according  to  law :  And  also  that  jou  summon  and 
the  persons  whose  names  are  underwritten,  that  they  be  then  and  there  present 
rve  on  the  grand  jury,  and  to  inquire  on  her  Majesty's  behalf,  for  the  bodyof 
ounty  aforesaid,  for  all  such  matters  and  things  as  shall  be  then  and  there  giTcn 
in  charge :  and  also  that  you  summon  and  warn  the  persons  underwritten, 
;  qualified  in  that  hundred,  that  they  be  then  and  there  present  to  senre  on  the 
'  jnrj  for  her  Migesty's  sendee :  and  that  yourself  be  then  and  there  present  to 
)  Tctnm  thereof.    And  herein  neither  you  nor  them  may  fail,  at  your  and  their 

s.  GiTen  under  the  seal  of  my  office  the  ^— -  day  of in  the  ^— -  year 

le  reign  of  our  Sovereign  Lady,  Victoria,  by  the  grace  of  God  of  the  United 
jgdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  &c.,  and  in 
^ear  of  our  Lord  » 

lien  the  sheriff  makes  his  return  thus : — 

Sheriff^s  Return  of  Process  to  the  Sessions. 
lie  execution  of  this  precept  appears  in  certain  panels  hereto  annexed :  I  further 
itj  that  I  hare  giren  notice  to  all  coroners,  keepers  of  gaols  and  houses  of  cor- 
don, high  constables  and  bailiffs  of  liberties  within  my  county,  to  be  and  appear 
he  time  and  place  within  mentioned,  to  do  and  perform,  &c.,  and  hare  caused  to 
proclaimed  through  my  county  in  proper  places  the  sessions  within  mentioned, 
rhe  answer  of  '« 

Then  on  a  piece  of  parchmeDt  are  written  the  names  of  the  jurors, 

us : — 

Errand  Jury  (/)  :  (or  wmetimet  The  Petty  Jury :  {or  aometimet  The  names 

mes  of  Jary  to  inquire,  &c.)  of  the  Jurors  to  try.) 

^r  R-  H.,  Bart.  A.  B. 

A.  B.  Esq.  C.  D.  ficc.  (A). 

C.  D.  Esq.  (jf)  (naming  them). 

Also  the  names  of  the  justices  of  peace,  coroners,  keepers  of  gaob 
id  houses  of  correction,  high  constables,  &c. 

Style  of  the  General  Quarter  iSciwow*.]— The  style  is  thus  : — 
...        1      The  general  quarter  sessions  of  the  peace  of  our  Sovereign  Lady 

^^  '    J  the  Queen,  holden  in  and  for  the  said  county  of  Berkt,  at  

the  town  of  ■  in  the  said  county  (t)  on day,  the  — —  day  of  — 

tlie year  of  the  reign  of  our  Sorereign  Lady,  Victoria,  of  the  United 

ittgdom  of  Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  and  so  forth— 

fyt^ .  and Esquires  (naming  at  least  two  of  them)  (j),  and  others 

ctr  fellows  (or  associates)  justices  of  our  Sovereign  Lady  the  Queen,  assigned  to 


(/)  See  Chap.  11.   s.  8,  and  R.  v.  rally  forty-six,  or  even  seventy,  other 

&w«*,6Ad.&E.241;lNev.&Per.l87.  names.                     ,   ^,     .              n 

ijf)  Not  lesa  than  /wefoe,  nor  more  (i)  Necessary;    Ludiow*9  case,  Cro. 

«n  IfMn/y-fAree  names.    See/wt/.  E^;??^'           ^,       .          «.-    qa.  9 

(4)  With,  «/ *«w*f  twenty-two,  gene-  .  (j)  K.  v.  Alnumbury,  Stra.  96;  2 
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kMp  tbe  pewe  In  llw  Hid  countj,  and  alio  to  boar  and  d«t«HinB  dircti  Modi^ 
lwipaatM,and  other  miademeanonri  in  the  laid  county  oonuiitttaJ,  —d  of  the  qwnM. 
•od  so  forth. 

Caption.] — The  proper  caption  is  formed  by  prefixing — 

"  Be  It  remembered  that  at," 
to  Ihe  above  form,  and  adding  at  the  end  of  it — 

"  By  the  oath  of  ■ (naming  at  leait  twelve  grand  jnrora  wbo  tomai  tk 

bUI)  (t)  good  and  lawful  men  of  the  connty  aforewid,  nrom  and  diarged  to  iaqaiii 
for  onr  (aid  Lady  the  Queen,  sad  for  tbe  body  of  the  connty  afoietaid,  it  ii  pifr 
aented  that"  (ilaling  the  mdictitaii'). 

The  ityle  of  an  adjourned  session  should  not  run,  "  At  a  Knioa 
held  by  adjournment  on  "  such  a  day ;  for  as  another  original  lesnia 
might  have  intervened,  the  indictment,  order,  &c.,  taken  at  tbe  ad- 
journed tession  would  be  quashed,  ot  judgment  arrested  (/)  ;  bntaftn 
stating  the  day  of  meeting  of  the  original  sessions,  and  the  meeting  u 
above,  it  should  go  on  to  allege  that  it  was  contioued  by  tkem  (m)  froa 
thence  to  such  further  day  by  adjournment,  and  that  it  was  then  holdei 
accordingly  by  such  adjournment  (n). 

The  caption  is  no  part  of  the  indictment  itself,  and  is  only  a  copy  of 
the  style  of  the  court  at  which  the  indictment  was  found,  the  time  ud 
place  where,  and  rbe  jurors  by  whom  it  was  found  :  particulars  whict 
it  must  set  forth  with  sufficient  certainty.  It  is  however  a  aecemiy 
part  of  the  record,  and  forms  the  preamble  of  it  when  made  up  in  fbnn 
as  a  return  into  the  court  of  queen's  bench  on  cerftorart  (o),  or  to  be 
produced  at  nisi  print  to  satisfy  an  averment  that  a  "  bill  of  indictmesl 
was  preferred  at  the  quarter  sessions  against  A.  B,  which  was  then  and 
there  found  a  true  bill  "(p).     There  is  but  one  original  general  caption 
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rkole  sesMons,  and  from  this  each  particular  record  is  made 
[f  the  caption  be  wrong  (e.  g.  in  not  showing  that  the  in- 
was  found  by  persons  competent  to  do  so),  error  in  law  may 
ed :  if  no  fault  appears  on  the  caption,  there  may  yet  be 
>r  assigning  error  in  fact  (e.  g,  that  the  number  of  grand 
needed  twenty-three) ;  that  is,  if  the  record  be  not  contra'* 
:  or,  if  it  should  happen  that  there  is  reason  for  arresting  the 
:,  the  course  by  motion  is  open ;  but  after  a  defendant  had 

0  an  indictment,  removed  it  by  certiorari^  and  been  convicted, 
would  not  quash  it  on  the  ground  that  the  grand  jury  before 

was  taken^  exceeded  twenty-three  in  number;  an  objection 

1  not  appear  on  the  caption  («). 

ictian.] — ^The  jurisdiction  of  the  court  of  general  quarter  ses- 
f  in  this  place  be  summed  up  as  including,  under  34  £d.  III. 
trying  and  determining  all  felonies  and  trespasses  whatever, 
»w  offences  created  by  statute,  for  which  another  mode'of  trial 
id,  and  forgery,  perjury,  and  usury,  which,  though  without 
son  for  the  exception,  have  not  been  considered  trespasses  (t). 
der  matters  have  been  also  rendered  cognizable  by  quarter 
IS  a  court  of  appeal,  pursuant  to  various  statutes.  The  prin- 
them  relate  to  friendly  societies,  appointing  inspectors  of 
md  measures,  district  surveyors  of  highways,  the  licensing  and 
of  publicans,  the  settlement  and  maintenance  of  the  poor,  the 


afterwards  made    up   from 
the  above  cases,  and  Cooke 
r,  2  Stark.  C.  N.  P.  183 ;  R.  v. 
kd.  &  £.  248. 

WiUiana  and  Coleridge  (Js.), 
!•  249. 

\  CarlUle,  2  B.  &  Adol.  362  ; 
oL  1116. 

lfartA,6Ad.&E.243.  In  this 
leared  bj  affidavit,  that  more 
tj-three  grand  jorors  (trtr. 
ht)  had  been  sworn  at  a 
non  for  Dover,  and  an  indict - 
Toond  bj  them  ;  the  defendant 
ided  to  it,  traversed  and  re- 
by  eeriiorarit  and  was  con- 
be  caption  of  the  indictment 
ap  by  the  clerk  of  the  peace 
ninutes  of  sessions,  and  re- 
I  it  to  the  crown  office.  This 
ited  the  presentment  to  be 
theoathflof  A.  B.,C.  D.,  &c. 
dvr  grand  jurors)  and  others, 


good  and  lawful  men,"  &c.  A  rale  was 
obtained  (with  a  view  to  a  wfit  of  error), 
calling  on  the  clerk  of  the  peace  to  show 
cause  why  the  caption  shonid  not  be 
amended  by  inserting  the  true  names 
and  number  of  the  grand  jury  sworn. 
The  clerk  of  the  peace  did  not  deny 
that  more  than  twenty-three  were  sworn, 
but  stated  he  had  no  minute  or  re-* 
collection  of  the  names  or  number. 
Held  that  the  caption  was  not  incorrect 
ih  omitting  to  state  the  number  and  aU 
the  names  of  the  grand  jury,  twelve 
having  been  named ;  and  that  as  there 
was  no  minute  to  amend  by,  the  caption 
could  not  be  altered.  Defendant  re- 
ceived judgment.  [i\r.  B.  It  seems  best 
to  name  in  the  caption  each  of  the 
twelve  jurors  who  find  the  bill,  but  eemb, 
not  absolutely  necessary,  8,  C] 

(/)  As  to  this,  see  R.  v.  Cock,  4  M, 
&  S.  71,  and  other  cases,  poet. 
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accounti  of  overseers  and  RurreyoTS  of  highways,  bastardy,  vsgnuicy, 
&c.  &c.  (See  post,  Cliap.  XV.)  Convictioni  and  oiders  of  magittnUi 
are  also  oilen  made  the  subject  of  appeal  to  ilie  quarter  tessioiu ;  aod 
of  late  years  several  statutes,  e.  ff.,  the  highway  act  and  local  actsi^ 
lating  to  canals,  &c.,  have  empowered  sherifis  to  sDmnion  juries  to  In 
impanelled  at  the  quarter  sessions,  for  trial  of  various  quesuooi  n* 
specting  stopping  or  diverting  ways,  compensation  for  damages  hj 
widening  roads,  taking  water  from  mills,  &c.  &c.  The  muiods  lum 
still  power  to  try  minor  ofiencea  against  the  game  laws  (n).  TUt 
jurisdiction  is  more  particularly  considered  hereafter,  (Chap,  VL 
S.  16.) 

Loiing  a  Sestion.] — As  without  the  appearance  of  at  least  two  jm- 
ticeaof  the  peace,  one  being  of  the  quorum,  at  tlieday  and  place  fiind, 
no  quarter  session  can  be  liolden,  it  is  usually  considered  as  lost  At 
the  quarter  if  two  such  justices  do  not  appear  (v);  and  though  a  gem- 
ral  session  might  be  subsequently  held  for  general  purposes,  it  is  doubt- 
ful whether,  though  held  in  the  same  quarter,  it  would  operate  u  a 
quarter  session  for  disposing  of  such  business  as  is  expressly  mxU 
cognizable  by  a  court  of  yuar^er  sessions,  e.jr-,  appeals  against  a  poet 
rate  (w).  It  is  said  that  the  court  of  quarter  session,  once  dropped  fet 
want  of  sufficient  justices,  cannot  be  resumed  (x)  or  adjourned  (y) ;  bit 
this  is  an  inconvenience  unlikely  to  arise  since  the  great  increase  in  dw 
numbers  of  magistrates.  One  thing  is  clear,  that  where  one  origioil 
session  has  been  in  part  held  in  a  quarter,  a  second  held  within  tbs 
same  quarter  (unless  by  adjournment)  is  not  also  good  aa  a  qnarta 
session  (z). 
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le  actual  close  of  the  sessions,  on  whatever  day  (c\  alter  their 

or  sentences;  but  they  cannot  do  so  ailer  the  session  is  closed. 

It  tlie  next  sessions  (d).    Again,  if  an  indictment  cannot  be  dis- 

of  after  yerdict  of  guilty,  owing  to  the  justices  present  being 

y  dirided  in  opinion  as  to  the  sentence,  or  from  any  other  cause 

in^  on  the  court (e),  so  that  no  judgment  is  given,  an  adjourn- 

of  the  session  should  be  entered  by  the  clerk  of  the  peace  to 

day  previous  to  or  not  later  than  that  appointed  for  the  next 

1^  original  general  or  quarter  sessions  (/),  so  as  to  enable  the 

»  to  reconsider  the  question.    At  the  day,  hour  and  place  of 

rnment,  any  two  or  more  justices  may  proceed  as  they  might 

ione  at  the  original  sessions;  the  adjournment  being  a  continua- 

f  the  same  session,  and  ex  vi  termini  implying  that  every  thing 

g  the  time  of  it  remains  in  statu  quo  ante  {g)»     But  if  no  such 

rnment  of  the  session  be  made  (for  it  cannot  be  made  of  the  mat-^ 

self  only)  (A)  no  subsequent  session  has  any  power  to  make  an 

in  the  case  (i).    It  may  be  useful  to  add,  that  the  adjournment 

valid  must  be  declared  by  two  or  more  justices,  or  at  least  in 

presence,  by  the  clerk  of  the  peace  {j)y  as  large  a  number  of 

being  required  to  adjourn  as  to  hold  a  session  (A).     Doubts  hav^ 

xisted  as  to  the  legality  of  summoning  juries  for  trial  of  prisoners 

Ijoumed  quarter  sessions,  an  act  passed  to  remove  them,  on 

December,  1837  (/).     By  this  act  the  justices  for  any  county. 


See  R.  T.  Donet  {Justices),  15 

200 ;  M.  T.  Sussex  {Justices)^  id, 

2  Salk.  87  ;  Stra.  383. 

VaHolt,  C.  J.,  2  Salk.  494,  St. 
mff's,  Hoibom,  v.  St,  Clement 
f. 

I  R.  T.   Cuekfield,  2   Salk.  477 ; 
feam's  ease,  Cro.  Car.  241. 

See  this  more  particalarlj  consi- 
impost,  Ch.VII.  8. 15,  0/ Judgment 
l)i9ekarye;  and  as  to  adjournment 
dgment  in  appeals,  Ch.  XII.  s.  4  ; 

BueJks  {Justices),  6  D.  &  R.  142  ; 
.  Wilts  (Justices),  13  East,  252  ; 
ts  to  style  or  caption  of  adjourned 
ms,  see  ante,  p.  58,  and  post,  Ch. 
8.  4;  8  T.  R.  424. 
}  2  Hawk.  68 ;  R.  v.  Grince,  Trin. 

I.  19  Vioer,  358 ;  ante,  p.  49  ; 
Jso  Limjield  t.  Rattle,  2  Salk.  605  ; 
ttom  T.  Slatford,  Lutw.  911.  If 
^jonrament  be  to  a  day  after  the 
jrigioal  sessions  begin,  a  judgment 
e  adjourned  sessions  wUi  be  re- 
I,  it  V.  Grmee. 

See  this  more  fully  considered, 


Ch.  XII.  8.  4  ;  and  per  Lord  Kenyan, 
7  T.  R.  108,  109  i  but  if  the  act  on 
which  the  adjourned  proceeding  is 
founded  be  repealed  before  the  adjourn- 
ment day,  the  above  rule  does  not  hold, 
and  the  jurisdiction  of  sessions  is  at  an 
end.  R,  v.  London  (Justices),  3  Burr. 
1456. 

(h)  R.  ▼.  Reading,  Ca.  t.  Hardw.  81 ; 
and  if  proceeded  on  at  next  Bessions, 
pursuant  to  such  an  adjournment,  it 
would  be  quashed.  R,  v.  West  T\)rring- 
ton,  Burr.  S.  C.  293 ;  R.  v.  Westmor- 
land  (Justices),  2  Bott,  733. 

(t)  Bodmin  ▼.  Warligen,  2  Bro.  Pari. 
C.  733;  S.  C.  Burr.  Sett.  Cas.  295, 
nom.  R,  V.  Bodmyn  (Inhabitants),  Bott, 
6th  ed.  vol.  ii.  756,  cited  1  M.  &  S. 
442  ;  R,  T.  Leicestershire  (Justices)  ; 
and  R.  v.  Monmouthshire  (Justices),  4 
B.  &  Cr.  844  ;  7  Dowl.  &  R.  334. 

(J)  R.  V.  Middlesex  (Justices),  in  fe 
Bowman,  5  B.  &  Adol.  1113  ;  3  N.  &.  M. 
110;  6C.&P.  90,  S,C, 

(k)  R.  V.  Westrington,  2  Bott,  733. 

(/)  IV.  c. 4. 
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rididg,  diraion,  or  phce  within  Engboid  and  Wakt,  in  qotttor 
•Membled,  and  fhe  recorder  of  mny  dtj  or  borough,  at  any  coat  «l 
quarter  tenions  holden  in  and  (or  the  tame,  when  to  inch  jnatioes  and 
recorder  reipectivdy  it  shall  leem  meet,  may  direct  the  cleric  of  di| 
peace  to  take  the  necesMuj  itept  for  canting  juries  to  be  summoned 
to  attend  any  adjourned  court  of  quarter  sessions  for  the  dispaldi  ^ 
its  business,  in  the  same  manner  as  they  may  now  be  sanunon^  ti 
attend  any  general  quarter  sessions;  the  juriesso  summoned  to  atftsni 
adjourned  quarter  senions,  having  the  same  duties  and  powers  aaJi 
summoned  to  attend  any  g^ieral  quarter  sessions*  Nothing  in  the  asf^ 
is  to  affect  any  part  of  the  jury  act,  6  G.  IV.  c.  50. 

The  caption  of  adjourned  sessions  has  been  already  stated  (m). 

I 

Place  qf  holding  County  SeakmiJ] — ^The  place  of  hdding  qoailsi 
sessions  in  counties,  divisions,  ridings,  or  liberties,  not  being  bonN|^i 
afiected  by  the  municipal  corporation  act,  5  &  6  W.  IV.  c  76,  ii 
determined  by  any  statute  law ;  but  the  justices  who  issue  the 
to  summon  a  quarter  sessions  may,  in  their  discretion,  name  aaj 
within  the  ambit  of  the  jurisdiction  for  which  it  is  summoned  M 
where  it  is  to  be  holden,  and  the  parties  bound  to  appear  at  audi  88^ 
sbns,  by  recognisance  or  by  their  official  situations,  will  be  bound  Ii 
attend  at  such  place  (a). 

Dalton  states  the  wilfully  holding  of  a  sessions  on  the  confines  of  a 
county  to  be  punishable ;  but  as  in  many  counties,  for  in8tance,Berkshire, 
the  principal  towns  are  so  situated,  it  is  usual  to  hold  nearly  eveiy 
session  at  a  different  town  in  the  county ;  and  in  others,  as  Sussex, 
Suffolk,  Sec,  where  large  collections  of  population  lie  at  a  distance 
from  the  county-town,  each  sessions  is  held,  by  adjournment,  at  two  or 
more  of  the  principal  towns  within  it  successively,  thus  avoiding  as  fiuc 
as  possible  the  carrying  prisoners  from  place  to  place. 


I 


m)  Ante,  p.  58.  a  county  created  within  another  oo«ntj, 

»)  See  Dalton,  c.  185;    also  ai  to      t^. 
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CHAPTER  IL 


OF  THE  PARTIES  ATTENDANT  ON  THE  SESSIONS,  THEIR  RIGHTS, 

POWERS,  AND  DUTIES. 


SECTIONS. 


I.^ — Of  the  Custoi  RoMorum. 

U.^Q/'  ike  Ju»He€t. 
III.— Of  ike  Sheriff  qf  the  County. 
IV. — Of  ike  Clerk  qf  the  Peace, 

V. — Of  ike  Corener. 
VI. — Of  OetoUre. 


VII.— (y  Coneiablei. 
Yllh—Qf  Jurore, 
lX.—QfPro9ecutort,  Dtfendante 

and  Witneteee, 
X.^-'Qf  Advocatee  and  Atiwmiee. 


SECTION  I. 

Of  the  Custos  Rotulorum. 

The  principal  person  of  the  justices  and  others  constituting  a  court 
of  session  of  the  peace,  is  the  Custos  Rotulorum,  or  keeper  of  the  records 
of  the  county.  He  is  always  a  justice  of  the  peace  of  the  quorum 
within  the  county  for  which  he  is  appointed,  and  is  its  first  civil  officer, 
as  the  lord  lieutenant  is  the  chief  in  such  military  command  as  can  now 
be  exercised  independently  of  the  mutiny  act  (a).  These  offices  are 
frequently  holden  by  the  same  person,  but  their  appointments  are  as 
distinct  as  their  duties.  This  office  is  in  itself  rather  ministerial  than 
judicial.  He  is  accordingly  referred  to  in  the  last  clause  of  the  com- 
missions of  the  peace  in  these  terms : — ''  Lastly  we  have  assigned 
you  the  aforesaid  A.  B.  Keeper  of  the  Rolls  of  our  peace,  in  our  said 
county,  and  therefore  you  shall  cause  to  be  brought  before  you  and 
your  fellows,  at  the  days  and  places  aforesaid,  the  writs,  precepts,  pro- 


(a)  4  Bla.  C.  272. 
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censes,  and  indictments  aforesaid,  that  they  maj  be  inspected,  and  by 
a  due  course  determined,  as  is  aforesaid." 


Originoftke  Office^ — The  office  of  cu«foj  rolulorum  is  not  i 
rial,  as  the  commission  of  the  peace  itself  had  lU  origin  within  time  uf 
legal  memory ;  but  it  begun  in  very  early  times.  There  is  no  distinct 
trace  of  its  first  constitution ;  but  it  probably  arose  very  soon  after  the 
holding  of  sessions  of  the  peace  began,  from  the  necessity  or  convenience 
of  having  some  high  and  responsible  officer  to  keep  the  records,  which 
before  were  promiscuously  dispersed  among  the  justices(A).  When  such 
necessity  arose  it  belonged  of  right  to  the  crown  to  appoint  some  par- 
ticular person  to  have  the  custody  and  charge  of  the  records,  who  might 
be  a  person  responsible  for  the  safe  keeping  of  them,  and  to  whom  the 
subject  might  have  resort  when  he  had  occasion  to  use  them  (c).  So 
that  though  in  contemplation  of  law  the  records  are  in  the  posscMion 
of  all  the  justices  of  the  court,  all  certioraries,  and  all  writt  o/emr 
being  addressed  to  them,  yet  in  fact  they  are  in  the  custody  of  the 
cusloi  rolulorum ;  and  if  by  neglect  or  misconduct  they  are  lost « 
miscarry,  he  is  responsible  to  the  crown  and  the  subject  for  such  loa 
or  miscarriage  (d).  In  practice  the  sessions  records  are  kept  bytbt 
clerk  of  tlie  peace,  who  is  acting  deputy  of  the  cuttot. 

Haw  appointed.] — ^The  cuslos  rolulorum  can  only  be  appointed  Iq 
"  bill  signed  by  the  king,"  on  which  the  lord  chancellor  issues  hti 
commission  (e) ;  and  the  saving  for  the  archbishop  of  York,  the 
bishops  of  Durham  and  Ely,  and  all  to  whom  the  king  or  his  pro- 
genitors, by  letters  patent,  had  granted  any  liberty  to  appoint  a  enttoi 
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he  is  to  exercise  his  power  (g).  But  he  may  not  sell  the  place,  directly 
or  indirectly,  under  penalty  of  forfeiting  his  own  office  and  double  the 
sum  he  received  (A). 


SECTION  II. 
Of  the  Justices. 

The  justices,  who  are  the  judges  of  the  court  of  quarter  sessions, 
are  next  to  be  considered. 

The  commission  of  the  peace,  by  virtue  of  which  the  justices  exer- 
cise the  judicial  character,  is  now  in  the  following  form : — 

VictorU,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
laDd,  Queen,  Defender  of  the  Faith,  to  A.,  B.,  C,  D.,  &c.,  greeting. 

Know  ye  that  we  haTe  assigned  you  jointly  and  sererally,  and  erery  one  of  yon, 
(wr  justices  to  keep  our  peace  in  our  county  of  W.,  and  to  keep,  and  cause  to  be 
htpt,  an  ordinances  sad  statutes  for  the  good  of  the  peace  and  for  the  preser?atton  of 
the  same,  and  for  the  quiet  rule  and  gOTcmment  of  our  people  made,  in  all  and 
■iogvlar  their  articles  in  our  said  county  (as  well  within  liberties  as  without),  accord- 
lag  to  the  force,  form,  and  effect  of  the  same ;  and  to  chastise  and  pumsh  all  per- 
•oas  that  offend  against  the  form  of  those  ordinances  or  statutes,  or  any  of  them, 
in  the  aforesaid  county,  as  it  ought  to  be  done  according  to  the  form  of  those 
ordinances  and  statutes ;  and  to  cause  to  come  before  you,  or  any  of  you,  all  those 
who  to  any  one  or  more  of  our  people,  concerning  their  bodies  or  the  firing  of 
Uieir  booses  have  used  threats,  to  find  sufficient  security  for  the  pesce,  or  their 
yood  behaviour,  towards  us  and  our  people  ;  and  if  they  shall  refuse  to  find  such 
aocority,  then  them  in  our  prisons  until  they  shall  find  such  security,  to  cause  to  be 
aafidy  kepL 

We  have  also  assigned  you,  and  erery  two  or  more  of  you  (of  whom  any  one  of  you, 
the  aforesaid  A.,  B.,  C,  D.,  &c.,  we  will  shall  be  one)  our  justices  to  inquire  the  truth 
more  fully,  by  the  oath  of  good  and  lawful  men  of  the  aforesaid  county,  by  whom 
Che  truth  of  the  matter  shall  be  the  better  known,  of  all  and  all  manner  of  felonies, 
poisonings,  enchantments,  sorceries,  arts  magic  (t),  tr€9p<U9€9(J),  forestallings,  re- 
gratings,  ingrossiogs,  and  extortions  whatsoeTer ;  and  of  all  and  singular  other 
crimes  and  offences,  of  which  the  justices  of  our  peace  may  or  ought  lawfully  to 
inquire,  by  whomsocTcr  snd  after  what  manner  soever,  in  the  said  county  done  or 
perpetrated,  or  which  shall  happen  to  be  there  done  or  attempted ;  and  also  of  sU 
those  who  in  the  aforesaid  counties  in  companies  against  our  peace,  in  disturbance 

(^)  Harding  ▼.  Pollock,  6  Bing.  25.  last  punishment  is  abolished  by  7  W.  IV. 

(A)  1  W.  &  M.  sess.  1,  c.  21,  s.  8.  and  1  Vic.  c.  23.     The  enactments  of 

(t)  No  indictment  lies  for  these  ima-  9  G.  II.  c.  5,  are  not  repealed  by  7  &  8  G. 

gioary  offences  since  9  G.  II.  c.  .5,  s.  3.  IV.  c.  27. 

Bot  frettmdinff  to  use  witchcraft,  under-  {j  )    Trantgre»9io,   taken  in  a  large 

taking  to  tell  fortunes,  discover  stolen  sense,  is  any  outrageous  misdemeanour. 

goods,  kc,  is,  by  s.  4,  made  subject  to  a  2  Inst.  419. 

year's  imprisonment  with  pillory,  which 
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of  our  )ieople,  irith  armed  force  biTe  gone  or  rod*,  or  benafter  dull  pMtni 
or  ride  ;  mil  alio  of  all  thoM  who  have  there  lain  in  wait,  or  berealter  >1 
nime  to  lis  in  *rait,  to  mum,  or  cut,  or  kill  our  peopl«  ;  and  alio  of  all  n 
and  all  and  gioguUr  other  penoai,  who,  in  the  iboie  of  weight!  or  meanma,  or  ia 
telling  Tictuala,  ■gainat  the  form  of  the  ordinance*  and  atatntea.  or  any  of  thea 
therefore  made  for  the  common  benefit  of  England,  and  our  people  thereof,  hm 
oflended  or  attempted,  or  hBrcafter  (hall  preaame  in  the  aaid  eoonty  to  offad  or 
attempt ;  and  alio  of  all  iheriBi,  bailiff*,  itewardi,  eonitablea,  keepen  of  poh, 
and  other  otGcen,  who  in  the  eiecation  of  their  office*  about  the  pmniaei,  or  laj 
of  them,  baie  nndul;  behaved  thenuelve*,  or  hereafter  (ball  prtanme  to  bdwn 
themielve*  nndulj,  or  baie  been,  or  ahall  happen  hereafter  to  be  careleaa,  icbuh, 
or  negligent  in  our  aforeiaid  coontj  ;  and  of  all  and  nngiilar  artidea  and  ciic^i' 
Itanee*,  and  all  other  thing*  whataoerer,  that  concern  the  premiaea  or  tnj  ^  Hw, 
bj  whomaoerer  and  after  what  manner  aoever,  in  onr  aforeaaid  conntj  dona  cr  pa- 
petratAl,  or  which  hereafter  ihall  there  happen  to  be  done  or  attonpted  in  «M 
manner  Kwrer  ;  and  to  inipect  all  indietmenti  whatsoerer  ao  betbra  709  or  aajrf 
.joa  taken,  or  to  be  taken,  or  before  other*  late  our  joitlce*  of  the  pemce  in  tW 
aforeiaid  county,  made  or  taken,  and  not  yet  determined;  and  t«  make  and  caaiim 
proceaae*  tberenpon,  againit  all  and  singnlar  the  penon*  *o  Indicted,  or  who  Min 
JOQ  hereafter  ihall  happen  to  be  indieted,  until  they  can  ha  taken,  anrrender  th^ 
•elve*.  or  be  outlawed  ;  and  to  hear  and  determine  all  and  ^'"g*^l1^^  the  fliliwiw. 
poiaaning*,  enchantment*,  *areeriei,  irt*  magic,  tretpaaie*,  foreatallingi,  regratiap, 
ingroiaingt,  extortiona,  unlawful  aaiemblie*,  indictment*  aforeaaid,  and  all  mi 
lingular  other  the  premiiei,  according  to  the  lawa  and  itatate*  of  Engteud,  ai  ia 
the  like  caie  it  ha*  been  accnitomed,  or  ought  to  be  done ;  and  the  aanie  iifliaAi* 
and  CTery  of  them  for  their  ofTence*,  by  finea,  raniom*,  amereiamenta,  foriUtare^ 
and  other  mean*,  ■*  according  to  the  law  and  cuitom  of  England,  or  torn  of  lb* 
ordinance*  and  itatnte*  aforeaaid,  it  ha*  been  accuatomed  or  ought  to  be  daae,  t* 
chaitiie  and  paniih. 

ProTided  alwiy*,  that  if  *  ca*e  of  difficulty  npon  the  determination  of  any  of  At 
premisea  before  yon  or  any  two  or  more  of  you  ahall  happen  to  ariae,  then  let  Jnd(- 
meat  in  no  wl*e  be  given  thereupon,  before  yon  or  any  two  or  more  ofyou,iinleati 
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pMce  in  our  said  ooiuty;  and  therefore  you  ihall  came  to  be  brought  before  yoa 
and  your  said  fdlowa,  at  the  days  and  places  aforesaid,  the  writs,  precepts,  pnxsesses, 
and  indictments  aforesaid,  that  they  may  be  inspected,  and  by  a  due  coarse  deter- 
mined as  is  aforesaid. 

In  witness  whereof  we  hsTe  caosed  these  onr  letters  to  be  made  patent,  "^tness 
•nrselTes  at  Westminster,  &c. 

Number  of  Justices  requisite  to  form  a  Session?^ — It  will  be  ob- 
senred  that  this  commission  comprises  two  assignments;  the  first 
relating  to  the  power  of  justices  out  of  session,  the  second  to  the 
power  of  justices  in  session.  To  compose  a  general  or  quarter  session 
of  the  peace,  there  must  be  at  least  two  justices,  one  of  whom  must  be 
of  the  quorum^  or  of  the  number  whose  names  are  repeated  in  the 
dauie  ^^  of  whom  some  one  of  any  of  you  the  aforesaid  "  A.  B.,  &c., 
we  will  shall  be  one.  In  former  times  this  clause  imparted  a  sub- 
stantial distinction,  as  only  a  select  number,  supposed  to  possess 
higher  qualifications  for  the  office  than  their  companions,  were  enume- 
rated in  this  clause,  without  the  presence  of  one  of  whom  others  could 
not  act  in  session  (A).  But  progressive  changes  in  the  state  of 
society  gradually  made  this  distinction  unnecessary  and  invidious; 
and  it  was  narrowed  both  by  statute,  and  by  the  mode  of  framing  the 
commissioD. 

Thus  by  26  6.  II.  c.  27,  it  was  enacted,  that  no  act,  order, 
adjudication,  warrant,  indenture  of  apprenticeship,  or  other  instru- 
ment, done  or  executed  by  two  or  more  justices,  which  doth  not  ex- 
press that  one  or  more  of  them  is  of  the  quorum  (although  tlie  statutes 
respectively  require  that  one  of  the  justices  shall  be  of  the  quorum) ^ 
shall  be  impeached,  set  aside,  or  vacated  for  that  defect  only.  By  a 
subsequent  statute  (/),  in  cities,  boroughs,  towns  corporate,  franchises, 
and  liberties,  which  have  only  one  justice  of  the  quorum,  all  acts, 
orders,  adjudications,  warrants,  indentures  of  apprenticeships,  or  other 
instruments  done  or  executed  by  two  or  more  justices,  qualified  to  act 
therein,  shall  be  valid,  although  neither  of  the  said  justices  shall  be  of 
the  quorum.  And  now,  it  is  the  practice  to  include  all  the  magistrates 
in  the  quorum  clause,  enumerating  the  whole  of  the  names  of  those 
who  by  the  previous  clauses  have  been  constituted  justices.  It  may 
therefore  now  be  assumed,  that  any  two,  or  more,  of  the  persons  named 
in  the  commission  of  the  peace  for  any  county,  division,  riding,  or 
liberty,  possessing  the  qualification,  and  having  complied  with  the 
form  required  by  law,  are  competent  to  hold  a  general  quarter  session 


(k)  1  BUu  Com.  351.  (0  7  G.  III.  c.  21. 
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of  the  peace,  for  the  district  over  which  their  commlaiioD  extendi. 
Tliese  qualiBcaliona  and  forms  we  have  now  to  enumerate. 

Qualifications  ]— Tlie  old  statutes  |;eii?rally  direct  respecting  jiu- 
ticca  of  the  peace,  that  "  they  shall  be  of  the  most  sufficient  knighti, 
esquires,  nnd  gentlemen  of  the  law  "  (m).  They  must  be  retident 
within  the  couaties  for  which  they  act  (n).  And  they  muat  be  entitled, 
in  law  or  equity,  for  their  own  use  iu  possession,  to  a  freehold,  copf* 
hold,  or  customary  estate,  for  life,  or  for  some  greater  estate,  or  u 
estate  for  some  long  term  of  years,  determinable  upon  one  or  man 
lives,  or  for  a  certain  term  originally  created  for  twenty-one  yeanoi 
more,  in  lands,  tenements,  or  hereditaments,  in  England  or  Waki, 
of  the  clear  yearly  value  of  100/.,  above  what  will  discharge  all  ia- 
cumbrances  affecting  the  same,  and  all  rents  and  charges  payable  M 
of  the  same;  or  be  entitled  to  the  immediate  reversion  or  ranaindn 
of  and  in  lands,  &c.  leased  for  one,  two,  or  three  lives,  or  for  any  tern 
of  years  deierminable  on  the  death  of  one,  two,  or  three  lives,  apoi 
reserved  rents  of  the  clear  yeaily  value  of  300/. ;  and  if  any  jiutiee 
shall  act  without  such  qualification,  he  shall  forfeit  100/.  (o). 


(h)  lA   R.    II.  It.  I,  c.  7;    md   2 

H.  V.  »t.  2,  c.  1. 

{n)  3  a.  V.  St.  2,  c.  4;  but  bf  28 
G.  III.  c.  49,  iinj  justice  uling  M 
mch  for  inj  two  or  mora  covntiei,  being 
adjoining  coaDtin,  msy  act  iD  all  mat- 
wrs  «nJ  ihiEgBwbatsoevprconoemingor 
relating  to  nnj  or  either  of  tbe  said 
cnuntiri,  provided  he  be  resident  io  one 
of  them.  And  bf  1  &  2  G.  IV.  c.  63, 
jutticei  Tor  coanliea  at  large  who  may 


required  al  Me  limt  of  his  taJHwf  apn 
himself  the  office,  bat  be  miut  «■!■■> 
to  posMu  it  ra  lonff  ai  h*  eimtimiKi  f 
act.  or  he  will  inenr  the  peiultj.  Sit 
Paek,  q.  I.  T.  T^irpltr,  Clk.  1  P.  fc  D. 


At  York  lammerusiiea,  IB17,  t  (Mr, 
WrigA  t  T .  Hurt  on ,  waa  brought  to  lusMT 

certain  penalties  for  acting  as  a  jutketf 
the  peace  on  seienl  occanooi  inandfct 
the  coonty  of  York,  not  being  ■(  tlitmt 
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To  secure  the  object  of  these  provisions,  it  is  enacted,  that  no  per- 
son shall  be  capable  of  acting  as  a  justice  of  the  peace,  who  shall  not, 
lefore  he  acts,  at  some  general  or  quarter  session  for  the  county,  or 
livision,  &c.,  for  ivhich  he  intends  to  act,  take  and  subscribe  the  fol- 
owing  oath  {p) : — 


I,  A.  B.,  do  swear  that  I  truly  and  bond  fide  have  such  an  estate  in  law  or  equity, 
JO  and  for  my  own  use  and  benefit,  consisting  of  [»peei/yinj^  the  nature  t^f  tueh 
wiaie,  whether  meuHoge^  land,  rent,  tithe,  office,  benefice,  or  what  else']  as  doth 
inalify  me  to  act  as  a  justice  of  the  peace  for  the  county,  riding,  or  division  of 

according  to  the  true  intent  and  meaning  of  an  act  of  parliament  made  in 

the  eighteenth  year  of  the  reign  of  his  Majesty  King  George  the  Second,  entitled, 
'  an  act  to  amend  and  render  more  effectual  an  act  passed  in  the  fifth  year  of  his 
laid  Majesty's  reign,  entitled  an  act  for  the  further  qualifications  of  justices  of  the 
peace,'  and  that  the  same  [^except  where  it  contiste  tifan  office,  benefice,  or  eccle^ 
nmeiie^  pr^erment,  which  it  ehall  be  euffieient  to  ascertain  by  their  known  and 
memal  namea]  is  lying,  or  being,  or  issuing  out  of  land,  tenements,  or  hereditaments, 

being  within  the  parish,  township,  or  precinct  of (or  in  the  several  parishes, 

townships,  or  precincts  of and )  in  the  county  of (or  in  the 

■ereral  counties  of  —  and )  (at  the  cote  may  be)  (q). 


Oath  to  he  recorded,'] — ^This  oath  so  taken  and  subscribed,  is  to  be 
kept  among  the  records  of  the  sessions,  by  the  clerk  of  the  pjace, 
who  is  to  deliver  an  attested  copy  of  it  to  any  person  requiring  the 
same,  on  paying  two  shillings  for  it,  and  such  attested  copy  will  be 
evidence  in  any  suit  brought  under  the  statute  which  requires  the 
qualification  (r). 


Penalty  for  acting  as  Justice  without  Qualijication,] — Any  person 
rho  may  act  as  a  justice  without  having  taken  and  subscribed  the 


bvt  what  such  assignment  must  have 
taken  from  him ;  and  if  he  came  into 
possession  of  any  t^fter,  to  avail  himself 
of  it,  as  a  defence  to  this  action,  he  must 
have  given  notice  of  it,  which  he  had 
not  done.  Sabsequent,  however,  to  his 
Eberation,  he  had  continued  to  act  as  a 
jastiee  of  the  peace,  and  for  an  act  so 
done,  this  action  was  commenced.  It 
sliown  that  the  wife  of  the  defendant 
in  the  receipt  of  more  tiian  sufficient 
to  operate  as  a  qualification  ;  but  it  was 
replied,  that  the  defendant  could  have 
no  .controol  over  this  property,  or  he 
OQi^t  to  have  assigned  it  over  with  the 
rest  of  his  effects  at  the  time  of  his  libe- 
ration under  the  insolvent  act;  and  if 
it  were  indeed,  as  must  be  presumed  by 


his  not  having  so  done,  the  separate 
provision  of  his  wife,  over  which  he  had 
himself  no  controul,  it  would  not  serve 
him  as  a  qualification,  and  an  answer  to 
this  action. 

Wood,  B.,  ruled  that  the  defendant 
had  not  established  any  qualification,  and 
directed  a  verdict  against  him. 

It  was  also  decided  in  this  case  that  a 
party,  sued  for  acting  as  a  justice  without 
a  qualification,  is  not  entitled  to  notice 
of  action.     Holt*8  C.  N.  P.  458. 

(p)  18  G.  II.  c.  20.  s.  1. 

{q)  Need  not  be  taken  by  borough 
justices,  5  ae  6  W.  IV.  c.  76,  s.  104,  and 
see  poet,  p.  70. 

(r)  18  G.  II.  c.  20,  s.  1,  2. 
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above  oath  reipecting  hit  qualificBtion,  oi  without  baiog  BctaaUjqmU- 
fied  accordiog  to  the  declaration  contained  in  it,  ii  liable  to  a  pemltj 
of  100/.,  one  moiety  of  which  is  forfeited  to  the  poor  of  the  pariah  it 
which  he  resides,  and  the  other  moiety  to  whoerer  will  sue  for  the  wm, 
in  any  of  the  courts  of  Westminster,  within  six  months  after  the  <xa- 
mission  of  the  offence.     No  notice  of  action  is  neceuaiy  (<). 

Proof  of  Qualification  lies  on  Defendant.]— On  the  trial  of  im* 
an  action,  the  proof  of  this  qualification  lies  on  the  defendant,  and  he 
cannot  avail  himself  of  any  lands,  &c.  not  specified  in  his  oath,  nnloi 
he  deliver  a  notice  of  his  intention  to  insist  on  such  property,  &c.  tD 
the  plaintiffoThisBttomey,m  writing,  at  or  before  the  time  of  pleading, 
apecifying  such  lands,  and  the  parish  and  county  where  iituattd, 
except  the  qualification  be  derived  from  offices,  benefices,  or  ecA- 
siastical  preferments,  as  excepted  in  the  above  form  (t). 

Wheie  the  lands  contained  in  the  said  oath  oi  notice  are,  togethn 
with  other  lands,  liable  to  any  charges,  rents,  or  incumbrances,  for  tbe 
purposes  of  this  act  such  lands  are  deemed  chargeable  only  so  far  m 
the  other  lands  are  insufficient  to  pay  (h).  And  where  the  ijuatificatioii, 
or  any  part  thereof,  consists  of  rent,  it  is  sufficient  to  specify  in  nd 
oath  or  notice,  so  much  of  the  lands  out  of  which  such  rent  ii  ksaaf 
as  are  of  sufiicient  value  to  answer  such  rent(t>). 

Diicontinvance  of  Actions.] — After  such  notice  given,  the  plahitiff 
in  the  action  may,  if  he  think  fit,  discontinue  the  action  on  paymentof 
costs,  with  leave  of  the  court ;  but  if  he  discontinues  otherwise,  or  i> 
nonsuit,  or  has  a  verdict  against  htm,  the  defendant  will  be  entitled 

to  trcljle  c 
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usually  denominated  **  County  Justices."    They  do  not  extend  to  per- 
sons acting  for  smaller  jurisdictions  and  liberties,  or  to  certain  persons 
whose  qualifications  for  the  magistracy  may  be  inferred  from  the  rank 
which  they  possess,  or  from  the  offices  which  they  fill.     Thus,  they  do 
not  extend  to  any  city,  town,  cinque-port,  or  liberty,  having  justices 
of  peace  within  their  limits  (a)  ;  nor  to  any  boroughs  within  the  new 
municipal  corporations  act  {b) ;  nor  to  any  peer  or  lord  of  parliament, 
or  to  the  lords  of  the  privy  council,  justices  of  either  bench,  barons  of 
the  exchequer,  attorney  or  solicitor-general,  the  justices  of  the  great 
sessions  of  Chester  and  Wales,  or  to  the  eldest  son,  or  heir  apparent 
of  any  peer  or  lord  of  parliament,  or  of  any  person  qualified  to  serve 
as  a  knight  of  a  shire  (c) ;  nor  to  the  officers  of  the  board  of  green- 
cloth,  or  the  commissioners  and  principal  officers  of  the  navy,  or  the 
two  under  secretaries  of  state,  or  the  secretary  of  Chelsea  College, 
where  they  usually  have  been  justices  {d)  ;  nor  to  the  heads  of  col- 
leges, or  halls,  or  the  vice-chancellors,  or  to  the  mayors  of  Oxford  and 
Cambridge,  who  may  respectively  be  justices  in  the  counties  of  Oxford, 
Berks,  and  Cambridge,  and  the  cities  and  towns  within  them(e); 
Dor  to  mag^trates  of  the  police  courts,  or  offices  established  in  Mid- 
dlesex, Westminster,  and  Surrey,  whether  appointed  before  or  afler 
24th  August,  1839  (/). 

"  Dedimus  Potestatem  "  in  order  to  take  Oath  of  Office,] — Any 
person  named  in  the  commission,  who  intends  to  act  as  a  justice, 
must  sue  out  a  writ  from  the  court  of  chancery,  called,  from  the  first 
words  of  it,  a  writ  of  Dedimus  potestatem,  to  enable  him  to  take 
'*  the  oath  of  office,*'  before  some  other  acting  justice  or  justices,  to  be 
certified  into  the  court  from  which  it  issues,  within  a  time  specified  by 
the  clerk  of  the  peace.     The  form  of  this  oath  is  as  follows  : — 

Te  shall  iwear  that  as  justice  of  the  peace  in  the  county  of ,  in  all  articles 

Id  the  qaeen*8  commission  to  yon  directed,  you  shall  do  equal  right  to  the  poor  and 
to  the  rich,  after  your  cunning,  wit  and  power,  and  after  the  laws  and  customs  of 
the  realm,  and  statutes  thereof  made  :  And  ye  shall  not  he  of  counsel  of  any  quarrel 
hanging  before  you :  And  that  ye  hold  your  sessions  after  the  (brm  of  the  statutes 
Uiereof  made :  And  the  issues,  fines,  and  amerciaments  that  shall  happen  to  be 
made,  and  all  forfeitures  that  shall  fall  before  you,  ye  shall  cause  to  be  entered  with- 
out any  oonoealment  (or  embetxling)  and  truly  send  them  to  the  Queen's  exchequer. 
Ye  shall  not  let  for  gift  or  other  cause,  but  well  and  truly  ye  shall  do  your  office  of 
justice  of  the  peace  in  that  behalf:  And  that  you  take  nothing  for  your  office  of 
justice  of  the  peace  to  be  done,  but  of  the  Queen,  and  fees  accustomed,  and  costs 


(a)  18  G.  II.  c.  20,  8.  12  ;   and  see  (<f)  Id.  s.  14. 

5  &  6  W.  IV.  c.  76,  8.  101.  104.  (e)  Id,  s.  15. 

(6)  5  &  6  W.  IV.  c.  76,  8. 101. 103.  (/)  2  ae  3  V,  c.  71,  s.  3,  passed  24th 

(c)  18  G.  II.  c.  20,  s.  13.  August,  1839. 
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liinltw)  hj  tht  KatnU.  And  je  ihill  not  direot,  nor  a 
r>at  (bf  fou  to  be  nude)  to  the  partiet,  but  yon  iball  dinet  them  to  tha  huMd 
thl  raid  conntr,  or  other  the  Qaeen'a  officer)  or  miiuiteri,  or  other  indiffannt  pti- 
lOBi,  to  do  eiecation  thereof.       So  help  you  Ood. 

Oalhs  of  Allegiance,  i^c] — It  was  until  lately  farther  reqtiired  of 
"  every  justice  that  he  shall,  within  six  calendar  months,  take  tht 
oaths  of  allegiance,  and  supremacy,  and  abjuration,  and  make  ud 
subacrihe  a  declaration  gainst  tranBubstantiation  in  one  of  the  conti 
of  Westminster,  or  at  the  general  or  quarter  session  of  the  peace  &■ 
the  county  where  he  shall  be  or  reside,  as  other  persona  qualifyiif 
for  offices  (9).  But  by  10  G.  IV.  c.  7,  passed  for  the  relief  of  Ro- 
man catholic  subjects,  the  declaration  against  trans ubitantiation  m 
wholly  abolished ;  all  persons,  whatever  their  religious  profeiiioiii 
being  discharged  from  the  burden  of  making  it.  And  by  the  sane 
act,  persons  professing  the  Roman  catholic  religion  are  permitted  U 
enjoy  all  civil  and  military  ofliceg  (with  some  few  exceptions)  on  taking 
the  oatli  prescribed  by  that  statute,  instead  of  the  oaths  of  supremac]', 
allegiance,  and  abjuration.  The  following  are  the  fonns  of  the  sereni 
oaths,  of  which  the  three  first  are  to  be  taken  by  justices  professing 
the  Protestant  faith,  and  the  last  to  be  taken,  instead  of  them,  by  Ro- 
man catholic  magistrates : — 

The  Oath  of  Allegiance,  purmanl  to  1  G.  I.  it.  2,  c.  13. 

I,  A.  B.  do  liocerely  promiie  and  iwear,  that  I  will  ha  &ithflil  and  bear  tm 
slle^anee  to  bar  Mqeitj,  Qaeeu  Victoria.     So  help  mi  God. 

The  Oath  of  Supremacy,  purtuant  to  1  G.  I.  si.  2,  c.  13. 

I,  A.  B.  do  iwear,  that  I  da  from  mj  heart  abhor,  detest,  and  abjore,  aa  impiiM 
and  heretical,  thai  dammible  doctrine  and  poiition,  that  prince*  exOOOiiniiiiicitediW 
d  bT  the  aatboritj  of  the  lee  of  Rome,  may  be  depoted  or  murdered  b;  Mr 
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oonadeoce  before  God  and  the  world,  that  oar  SoTereign  Lady,  Queen  Victoria,  is 
lawfol  and  rightfol  Queen  of  this  realm,  and  all  other  her  Majesty's  dominions, 
tiiereto  belonging.  And  I  do  solemnly  and  sincerely  declare,  that  I  do  believe  in 
my  conscience,  that  not  any  of  the  descendants  of  the  person  who  pretended  to  be 
Prince  of  Wales,  during  the  life  of  the  late  King  James  the  Second,  and  since  his 
decease  pretended  to  be,  and  took  upon  himself  the  style  and  title  of.  King  of  Eng- 
land,  by  the  name  of  James  the  Third,  or  of  Scotland,  by  the  name  of  James  the 
Eighth,  or  the  style  and  title  of  King  of  Great  Britain,  hath  any  right  or  title  what- 
Boerer  to  the  crown  of  this  realm,  or  any  other  the  dominions  thereunto  belonging. 
And  I  do  renounce,  refuse,  and  abjure  any  allegiance  or  obedience  to  any  of  them. 
And  I  do  swear  that  I  will  bear  faith  and  true  allegiance  to  her  Majesty,  Queen 
Victoiia,  and  her  will  defend  to  the  utmost  of  my  power  against  all  traitorous  con- 
spiracies and  attempts  whatsoerer,  which  shall  be  made  against  her  person,  crown, 
or  dignity.  And  I  will  do  my  utmost  endearours  to  disclose  and  make  known  to 
ber  Msjerty  and  her  successors,  all  treasons  and  traitorous  conspiracies  which  I 
diall  know  to  be  against  her,  or  any  of  them. 

And  I  do  ftdthftilly  promise,  to  the  utmost  of  my  power,  to  support,  maintain,  and 
defisBd,  the  succession  of  the  crown  against  the  descendants  of  the  said  James,  and 
■gaintt  all  other  persons  whatsoever,  which  succession,  by  an  act  entitled,  **  An  set 
Cdt  the  further  limitation  of  the  crown,  and  better  securing  the  rights  and  liberties  of 
the  subject,"  is,  and  stands  limited,  to  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover,  and  the  heirs  of  her  body  being  protestants.  And  all  things 
I  do  plainly  and  sincerely  acknowledge  and  swear,  according  to  the  express  words 
by  me  spoken,  and  according  to  the  plain  and  common  sense  and  understanding 
of  the  same  words,  without  any  equivocation,  mental  evasion,  or  secret  reservation 
whatever. 

Roman  Catholic  Magistrates*  Oath.] — ^The  oath  to  be  taken   by 

Roman    catholic  magistrates  €u;cording  to    10  G.  IV.   c.  7,  is  as 

follows : — 

I,  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful  and  bear  true  alle- 
giance to  her  Majesty,  Queen  Victoria,  and  will  defend  her  to  the  utmost  of  my 
power  against  all  conspiracies  and  attempts  whatever,  which  shall  be  made  against 
her  person,  crown,  or  dignity ;  and  I  will  do  my  utmost  endeavour  to  disclose  and 
make  known  to  her  Majesty,  her  heirs,  and  successors,  all  treasons  and  traitorous 
conspiracies  which  may  be  formed  against  her  or  them  ;  and  I  do  faithfully  promise 
to  maintain,  support,  and  defend,  to  the  utmost  of  my  power,  the  succession  of  the 
crown,  which  succession,  by  an  act  intituled  **  An  act  for  the  farther  limitation  of 
the  crown,  and  better  securing  the  rights  and  liberties  of  the  subject,''  is  and  stands 
limited  to  the  Princels  Sophia,  Electress  of  Hanover,  and  the  heirs  of  her  body, 
being  protestants ;  hereby  utterly  renouncing  and  abjuring  any  obedience  or  allegiance 
onto  any  other  person  claiming  or  pretending  a  right  to  the  crown  of  this  realm :  And 
I  do  further  declare  that  it  is  not  an  article  of  my  faith,  and  that  I  do  renounce,  reject, 
and  abjure  the  opinion,  that  princes  excommunicated  or  deprived  by  the  pope,  or  any 
other  authority  of  the  see  of  Rome,  may  be  deposed  or  murdered  by  their  subjects, 
or  by  any  person  whatsoever ;  and  I  do  declare  that  I  do  not  believe  that  the  pope 
of  Rome,  or  any  other  foreign  prince,  prelate,  person,  state,  or  potentate,  hath  or 
ought  to  have  any  temporal  or  civil  jurisdiction,  power,  superiority,  or  pre-emi- 
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nence,  directlr  «r  iniHrectlT,  within  tliif  retlm.  I  do  •weau',  that  I  will  Mni  M 
tlic  ntmoit  of  mj  power  the  lettleiiient  of  propertj  within  tldi  icalm  w»  wtiblMni 
b;  the  laws  :  and  I  do  herebj  disclum,  diUTOw,  ind  lolamnlj  ibiora  mnj  Intentki 
to  snbTert  the  preient  Church  EatabllBhmetit  u  Httled  by  law  within  thit  mln: 
And  I  do  aolemnlT  iwear  tb«t  I  MTcr  will  aieroUa  anf  pritil<ce  to  wUdi  I  an  m 
najr  become  entitled,  to  dliturb  or  weaken  the  prataituit  religion  or  juiilnliit 
government  in  the  United  Kingdom  :  And  I  do  eolemniy,  la  the  pretnee  ef  Oei 
profeaa,  teetiiy,  and  declare,  that  I  do  make  thia  declaration,  and  erory  pnt  ^tmt, 
ia  the  plain  and  ordlnarr  eenie  of  the  words  of  thla  oath,  wittont  any  ann^ 
eqnlTocBtion,  or  mental  reieriatlon  vhataoerer.     So  help  me  God. 

It  is  not  necessary  for  justices  to  take  these  oaths  more  than  once 
in  a  reign  (A)  ;  but  when  their  commisBion  is  renewed  upon  the  k> 
cession  of  a  new  soverdgn,  they  must  renew  their  obligations. 

Declaration  in  liev  of  Sacramental  Teit.'[ — In  addition  to  the 
oaths  above  prescribed,  justices  were  required,  within  six  moathiafta 
admittance  to  office,  to  receive  the  sacrament  of  the  Lord's  Suppn, 
according  to  the  usage  of  the  Church  of  England,  in  tome  pubUc 
church,  upon  some  Lord's  day,  immediately  after  divine  lerrice  sod 
sermon  ;  and  to  produce,  on  talcing  the  oaths,  a  certificate,  under  Ik 
hands  of  the  minister  and  churchwardens,  that  they  had,  in  such  man- 
ner  and  form,  received  the  sacrament,  besides  proving  the  same  &ct 
on  the  oaih  of  two  witnesses.  But  so  much  of  all  former  acts  as  ta- 
posed  the  necessity  of  receiving  the  sacrament  as  a  qualificatJon  tx 
offices,  was  repealed  in  1839  (t) ;  and  instead  of  producing  such  ccT' 
tificate  and  proof,  the  justice,  within  six  months  after  his  adnudioii 
to  office,  is  required  to  make  and  subscribe  the  following  declsia- 
tion: — 

I,  A.  B.  do  solemnly  and  tineerely,  in  the  presence  of  God,  profcN,  teatiiy,  mi 
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ibject  the  party  acting  as  a  magistrate  to  any  penalty;  it  only  ren- 
ers  his  appointment  void  (A).  While  he  continues  to  appear  in  the 
cecution  of  the  office,  his  acts  are  not  void  or  voidable  as  to  the 
ghts  of  any  party  not  privy  to  the  omission,  and  can  subject  no 
ich  party  to  any  indictment  or  action  (/).  And  in  the  general  con- 
:mction  of  the  act  18  O.  II.  c.  20,  relating  to  the  qualification  of 
istices,  and  containmg  no  such  express  proviso  as  above,  it  has  been 
oldeo,  that  the  acts  of  justices,  who  may  have  omitted  any  of  the 
inns  of  their  inauguration  which  the  law  requires,  but  who  have  been 
Mnmissioned,  and  are  |cting  as  justices,  are  not,  therefore,  invalid, 
[though  the  justices  may  be  liable  either  to  indictment,  or  to  penal- 
es  for  the  omission  (m). 

Persons  disqualified  from  acting  as  Justices.] — Certain  persons  are 
isqualified  by  their  office  or  profession  from  acting  as  justices  in 
imnties  not  corporate,  and  in  liberties.  Thus  the  sherifF  cannot  act 
I  a  justice  during  the  continuance  of  his  shrievalty  (n).  Nor,  accord- 
ig  to  the  better  opinions,  can  the  coroner,  although  there  is  no  statute 
>  forbid  him,  on  the  principle  that  no  one  ought  to  be  a  judge  in  a 
rart  of  which  he  is  an  officer  (o).  Nor  can  any  attorney,  solicitor, 
r  proctor,  be  a  justice  of  the  peace  for  any  county,  while  he  prac- 
9es{p);  but  this  restriction  does  not  apply  to  cities  and  towns  being 
3unties  of  themselves  (^),  nor  to  justices  by  charter  in  places  not  being 
oroughs  named  in  the  new  municipal  corporation  act  (r). 

Haw  Justices  discharged.] — ^A  justice  may  be  discharged  from  the 
ommission  by  writ  under  the  great  seal.  At  common  law,  the  demise 
r  abdication  of  the  crown  determined  the  authority  of  all  the  justices 
amed  in  the  then  existing  commission ;  but,  by  special  enactments, 
ley  are  enabled  to  act  for  six  months  after,  unless  prohibited  by  the 
accessor  («),  which  is  done  by  a  new  commission ;  for  every  new 
ommission  supersedes  the  old  {t).     Formerly  it  was  thought  that  if 

man  named  in  any  commission  of  the  peace  received  new  dignity 
onferred  by  the  crown,  his  office  of  justice  was  determined,  as  he 
o  longer  answered  to  the  description  given  in  the  commission  (te)  ;  but 
;  was  long  ago  enacted  that  **  although  any  justice  of  the  peace  be 

1)  9  G.  IV.  c.  17,  8.  5.  ip)  5  G.  II.  c.  18,  i.  2. 

l)  Sect.  9.  (9)  Jd.  8.  3. 

xm)  The  Margate  Pier  Company  t.  (r)  5  &  6  W.  IV.  c.  76,  8.  107. 

rcMMM,  3  B.  &  Aid.  266.  (*)  1  A.  st.  1,  c.  8. 

(»)  1  Mar.  ScM.  2,  c.  18,  8.  2.  (/)  1  Bla.  Com.  353. 

(0)  Daft.  c.  3.  («)  W-  »*«<'• 
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made  duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 
justice  of  either  bench,  or  serjeant-at-law,  yet  he  shall  remain  justice, 
and  have  authority  to  execute  the  same*'  (r). 

Justices  not  to  be  amerced  by  Sessions  for  non-attendance  :  JExcep' 
/ton.] — The  court  of  quarter  sessions  has  no  authority  to  amerce  any 
justice  of  the  peace  for  non-attendance,  as  the  justices  of  assize  may 
for  the  absence  of  any  such  justices  at  the  gaol  delivery ;  for  it  is  a 
general  rule  that  inter  pares  non  est  potestas ;  it  being  reasonable 
rather  to  refer  the  punishment  of  persons  in  ajudicial  office,  in  relation 
to  their  behaviour  in  such  office,  to  other  judges  of  a  superior  station, 
than  to  those  of  the  same  rank  with  themselves  (u;).  But  where  a  past 
mayor,  without  whose  presence  the  session  could  not  be  holden  under 
a  charter,  voluntarily  absented  himself  without  sufficient  cause,  the 
court  of  king's  bench  granted  an  information  against  him  (or). 


Wages  for  Attendance. "l — By  an  ancient  statute  (y),  it  is  provided 
that  '*  justices  shall  have  for  their  wages  As.  the  day,  for  their  time 
of  attendance  in  session,  and  their  clerk  (t.  e.  the  clerk  of  the  peace) 
2<.,  of  the  fines  and  amerciaments  rising  and  coming  of  the  said  sea* 
sions,  by  the  hands  of  the  sherifis :  and  the  lords  of  franchises  shall  be 
contributory  to  the  said  wages,  after  the  rate  of  their  part  of  the  fines 
and  amerciaments." 

And  by  another  statute  of  the  same  king  (z),  it  is  enacted  that  eight 
justices  sliall  be  assigned  in  each  county  besides  the  lords  assigned  in 
this  parliament  (a),  that  duplicates  of  the  estreats  of  the  said  justices 
shall  be  made,  and  the  one  part  delivered  by  them  to  the  sheriff, 
to  levy  the  money  therefrom  arising,  and  thereof  to  pay  the  said  [iu 
practice  the  eight  senior]  justices  and  their  clerks  their  wages  by  the 
hand  of  the  sheriff,  by  indenture  betwixt  them  thereof  to  be  made. 
The  sheriff  is  allowed  the  amount  in  his  bill  of  cravings  in  the  ex- 
chequer.    But  no  duke,  earl,  baron,  or  banneret  (Jb)  though  assigned 


(p)  1  Ed.  VI.  c.  7. 

(w)  Hawk.  B.  2,  c.  8.  See  Dalton, 
c.  185,  p.  458. 

(^)  R.  V.  Fox,  1  Stra.  21.  As  to 
recorders,  mayors,  &c.  see  5  &  6  W.  IV. 
c.  76,  s.  103.  105,  106. 

(y)  12  R.  II.  c.  10.  See  5  Burn's 
Justice,  28th  Ed.  620,  n. 

{z)  14  R.  II.  c.  11. 

(a)   Viz.  12  R.  II.  c.  1  «cc.  2. 

{b)  Baneret,  miles  vexillarius,  a  rank 
next  to  that  of  baron,  but  for  life  only. 


It  was  a  military  distinction  of  high 
honour,  anciently  conferred  by  the  sove* 
reign  in  person,  when  in  the  field  with 
his  army  under  the  royal  banner,  on 
none  but  distinguished  knights,  most  fre- 
quently on  the  CTe  of  or  after  an  engage- 
ment. The  mode  of  granting  it  was  by 
squaring  the  pointed  pennon  of  the  knight 
so  as  to  resemble  the  square  baner  (or 
vexillum)  of  the  baron.  4  Inst.  6. 
Smith  (Sir  Thomas)  de  repnbl.  Angl. 
c.  18.     This  rank  is  not  to  be  confused 
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justices,  and  holding  their  sessions  with  the  other  eight,  shall  take 
any  wages. 

Although  justices  are  prohibited  from  taking  anything  for  the  exe- 
cution of  their  office,  except  **  of  the  king,  and  fees  accustomed,  and 
costs  limited  by  statute,**  their  respective  clerks  are  entitled  to  certain 
fees  for  the  manual  labour  supposed  to  be  performed  by  them,  in  taking 
informations,  drawing  warrants  out  of  session,  &c.,  under  the  direction 
of  their  respective  principals ;  such  fees  to  be  settled  in  sessions  from  time 
to  time,  and  approved  and  confirmed  by  the  judges  of  assize  at  the  next 
assizes  for  the  county  (c).  "  But  such  table  of  fees  shall  be  of  no  au- 
thority till  it  have  received  the  confirmation  of  the  said  judges  of  assize; 
and  if  any  such  clerk,  at  any  time  after  three  months  from  such  table 
of  fees  being  ratified,  shall  take  more  on  account  of  business  done  by 
the  justice  to  whom  he  is  such  clerk,  he  shall  forfeit  20/.  to  whoever 
shall  sue  for  the  same,  within  three  months,  in  the  courts  of  Westmin- 
ster" (d). 

In  Middlesex.] — In  Middlesex  the  table  of  fees  is  to  be  confirmed 
by  the  three  chief  judges  of  the  courts  of  law  at  Westminster.  And  in 
all  places  this  table  of  fees,  when  ratified,  is  to  be  placed  in  the  hands 
of  the  clerk  of  the  peace,  and  by  him  hung  up  in  a  conspicuous  part 
of  the  room  where  the  quarter  sessions  are  holden,  under  a  penalty  of 
10/.  to  be  recovered  in  like  manner  (e). 

Fines,  Forfeitures,  and  Penalties  paid  to  Justices.] — ^Those  monies, 
which  as  fines,  forfeitures,  and  penalties,  justices  acting  ou^  of  sessions 
are  authorized  by  various  statutes  to  receive  on  account  of  the  king,  or 
any  other  persons,  are  directed  to  be  paid  annually  by  them  before  the 
Michaelmas  session,  to  the  sherifi*  of  the  county ;  and  a  duplicate  of  the 
account  of  such  fines,  forfeitures,  and  penalties  is  to  be  sent  to  the  clerk 
of  the  peace  for  the  said  county,  or  town  clerk  (as  the  case  may  be), 
previous  also  to  the  Michaelmas  session,  in  order  to  be  entered  in  his 
estreats,  so  as  to  charge  the  sheriff  with  them  in  his  apposals  before  the 
foreign  apposer,  in  order  to  the  same  being  answered  to  the  crown  in 
like  manner,  as  fines,  &c.,  imposed  at  any  session  of  the  peace  {/) ;  but 
as  tliese  provisions  relate  also,  as  far  at  least  as  respects  the  justices, 
to  their  duties  out  of  session,  for  the  reasons  before  stated,  it  is  suffi- 
cient to  refer  to  the  statute  itself. 


with  that  of  the  modem  baronet.     Dal-  (<f)  Ibid. 

too,  c.  185  ;  and  aee  StaL  5  R.  II.  st.  2,  (e)  Ibid. 

c.  4.  Camd.  Brit.  109.  (/)  41  G.  III.  c.  85. 
(e)  26  6.11.  c.  14. 


78  OF   THE   JUSTICES. 

'  We  may  here  briefly  consider  the  protectkm  afforded  to  justices  in 
the  execution  of  their  office,  and  the  liabilities  they  may  incar  in  it : 
first,  out  of  session  ;  second,  tit  session. 

Protection  of  Justices  for  Slander  ^  or  Contempt  out  of  Session.'] — 
I.  A  justice  of  the  peace  may  indict  for  words  spoken  of  him  in  his 
presence,  in  the  execution  of  his  office,  which  would  not  be  indictable 
if  spoken  of  another  person  :  as  if  it  be  said  of  him,  in  reference  to  his 
conduct  as  a  magistrate.  He  is  a  rogue  and  a  liar  (g).  If  such  words 
as  the  above  be  used  in  his  presence,  when  sitting  in  his  judicial  cha- 
racter,  or  such  as  amount  to  the  obstruction  of  justice,  he  may  commit 
the  offender  for  his  contempt  (g)  by  warrant  in  writing  (A),  for  a  time 
certain,  but  not  otherwise  (t).  And  unless  the  words  be  spoken  under 
circumstances  which  render  it  probable  they  may  prevent  the  doe 
administration  of  justice,  it  will  be  safer  for  the  magistrate  to  abstain 
from  summary  punishment,  and  proceed  by  indictment,  which  wiU 
certainly  lie  for  words  addressed  to  him  while  in  the  discharge  of  his 
duty  (g)  ;  or  by  action,  which  will  lie  whether  the  words  be  spoken  in 
his  presence  or  absence.  A  person  who  had  been  dismissed  from  his 
office  of  clerk  to  magistrates,  complained  to  one  of  them  in  vident 
terms,  called  him  a  liar  repeatedly,  and  in  the  presence  of  several  per- 
sons, said  he  was  unfit  to  be  a  magistrate,  adding  that  he  should  hear 
the  same  every  time  he  came  into  the  town.  The  court  refused  a  rule 
for  an  information,  it  not  being  sworn  that  there  was  any  intent  to  pro- 
voke a  breach  of  the  peace  (j). 

Liabilities  of  Justices  out  of  Session.] — The  liabilities  of  justices 
out  of  session  are  either  criminal  or  civil. 

In  respect  of  all  judicial  acts  in  matters  over  which  he  has  jurisdic- 
tion, the  rule  is,  that  a  magistrate  is  never  liable  for  an  error  in  judg- 
ment;  but  only  where  a  partial,  malicious,  or  corrupt  motive  can  be 
distinctly  proved,  or  plainly  inferred  from  the  circumstances  in  which 
he  acted  (^).  Where  such  motive  can  be  either  so  proved  or  so  in- 
ferred, he  is  guilty  of  a  misdemeanour,  and  may  be  proceeded  against 
by  indictment  or  by  criminal  information  in  the  court  of  queen's  bench, 


(g)  R.  V.  Readf  1  Stra.  420.  slanderous  words  were  used,  not  with 

(A)  May  hew  v.  Locke  t  7  Taunt.  63 ;  reference  to  a  man's  conduct  as  a  ma- 

2  Marsh.  377,  S.  C.  gistrate,  but  to  his  voting  as  an  elector 

(i)  R.  V.  James,  5   B.  &  A.  894  ;  1  to  some  office.     5".  C. 
Dowl.  &  R.  55y,  S.  C. ;  cited  9  B.  &  C.  {k)  R.  v.   Vounff,   1  Burr.  R,  556 ; 

237,  ex  parte  Leake,  R.  ?.  Cod;  2  Burr.  R.  785  ;  R,  v.  Jack- 

(j  )   Chapman,  ex  parte,  4  Ad.  &  E.  son,    1  T.  R.  653 ;  and   see   Ba*set  v. 

773.     Nor  will  such  a  rule  issue  if  the  Godscalif  3  Wils.  121. 
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which  exercise  a  general  8uper?ision  over  all  justices  of  the  peace. 
The  latter  is  the  course  more  usually  adopted  ;  but,  in  order  to  make 
the  application  successfully,  the  party  complaining  must  come  before 
the  court  **  with  clean  hands ;"  that  is,  he  must  show  himself  free  from 
all  blame  in  the  subject  matter  of  his  charge  (/),  and  he  must  prefer  it 
at  a  proper  season  and  within  a  proper  time.  The  court  will  grant  no 
information  against  a  magistrate  after  the  expiration  of  the  second 
term  from  the  matter  complained  of,  nor  so  late  in  that  term  as  to  pre- 
vent him  from  showing  cause  before  its  conclusion  (m),  unless  the  fact 
happened  in  the  term  (n) ;  nor  as  it  would  seem  after  the  first  term, 
if  an  assizes  intervene  before  the  second  (o) ;  nor  unless  a  notice,  con- 
taining the  grounds  of  charge,  has  been  served  on  him  personally,  or 
left  at  his  usual  place  of  abode  in  sufficient  time  to  enable  him,  if  he 
thinks  proper,  to  oppose  the  motion  in  the  first  instance  (/>).  And 
the  court,  even  where  they  see  gprounds  for  the  information,  will  not 
allow  the  prosecutor  to  proceed  both  civilly  and  criminally,  but  will 
compel  him  to  relinquish  an  action  already  commenced,  or  undertake 
not  to  bring  it;  and  where  an  indictment  has  been  found,  the  at- 
torney-general will  enter  a  nolle  prosequi  if  the  prosecutor  perseveres 
in  carrying  on  an  action  for  the  same  cause  (9).  Where  the  magistrate, 
against  whom  a  rule  nisi  has  been  obtained,  gives  a  satisfactory  answer 
to  the  whole  charge,  it  is  of  course  to  discharge  the  rule  with  costs,  to 
be  paid  him  by  the  other  side  (r) ;  but  where  his  conduct,  though  ille- 
gal, has  not  been  corrupt,  they  sometimes  discharge  the  rule  without 
costs  on  either  side ;  and  where  his  conduct  has  been  so  irregular  and 
indiscreet  as  to  lead  the  complainant  reasonably  to  suspect  a  corrupt 
motive,  though  it  be  afterwards  negatived,  the  court  will,  in  their  dis- 
cretion, discharge  the  rule  on  payment  of  costs  by  the  magistrate  (<). 

Justices  when  liable  in  Trespass,] — If  a  magistrate  grants  a  war- 
rant in  a  case  where  he  has  no  jurisdiction,  he  is  liable  to  the  party 
imprisoned  in  an  action  of  trespass;  and  even  in  a  case  over  the  sub- 
ject matter  of  which  he  has  jurisdiction,  if  he  proceed  without  any  in- 
formation on  oath,  he  is  liable  in  the  same  form  (t).  So  if  a  magis- 
trate commit  for  re-examination,  for  a  time  obviously  unreasonable,  or 


(/)  R.  V.  Wed9ier,  3  T.R.  388.  {q)  R.  v.  Fielding,  2  Burr.  R.  719. 

(m)  R.  V.  ManhaU,  13  East,  R.  322.  (r)  R,  v.  Palmer,  2  Barr.  R.  1162. 

(«)  7  T.  R.  80,  R.  V.  Carpenter  Smith,  (»)  R,  v.  Fielding ,  2  Burr.  R.  722. 

(0)  R  V.  HarrU,  13  East,  270.  (/)  Hill    v.    Bateman,    Stra.    710  ; 

(p)  2 'Barnard.  284  ;  cited  1  Ch.  C.  Morgan  v.  HugHeSf  2  T.R.  225  ;  2  Burr. 

L.  876 ;   Hand.  VtmcL  2.  R.  719. 
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witli  a  view  of  extorting  a  confession,  he  may  be  sued  in  trespass  («). 
But  trespass  does  not  lie  against  a  magistrate  acting  on  a  complaint 
made  to  him  on  oath,  by  the  terms  of  which  he  had  jurisdiction,  although 
the  complaint  might  not  be  sustained  by  the  real  facts,  if  the  party  ac- 
cused did  not  attend  on  summons,  or  lay  these  facts  before  him  (v)« 
Where  a  magistrate  has  convicted,  and  the  conviction  is  good  in  fomiy 
it  will  be  an  answer  to  an  action  of  trespass  at  the  suit  of  the  party 
convicted  on  the  general  issue,  although  formally  drawn  up  after- 
wards ;  provided  the  warrant  shows  an  offence  over  which  the  magis- 
trate had  jurisdiction  (w) ;  but  not  where  a  party  has  been  imprisoned 
on  a  warrant  substantially  varying  from  the  conviction  (x),  and  insuf- 
6cient  on  the  face  of  it,  although  there  has  been  a  previous  regular 
conviction  (y).     And,  for  the  protection  of  justices  in  cases  where  the 
conviction  is  quashed,  it  is  provided  (z),  that  where  any  action   is 
brought  in  respect  of  such  conviction,  or  of  any  thing  done  or  com- 
manded by  the  magistrate,  for  levying  the  penalty,  apprehending  the 
party,  or  carrying  the  conviction  into  effect,  the  plaintiff  shall  only  re- 
cover 2d.  damages  beyond  the  penalty  levied,  and  no  costs  of  suit; 
unless  it  be  alleged  in  the  declaration  (which  shall  be  in  case)^  that 
such  acts  were  done  maliciously,  and  without  any  reasonable  or  pro- 
bable cause; — and,  further,  that  in  case  the  justice,  on  the  trial  of 
such  action,  shall  prove  that  the  plaintiff  was  guilty  of  such  offence, 
whereof  lie  was  convicted,  or  on  account  of  which  he  had  been  appre- 
hended, or  otiierwise  suffered,  and  that  he  had  undergone  no  greater 
punishment  than  was  assigned  by  law  to  such  offence,  such  plaintiff 
shall  recover  no  penalty  levied,  nor  any  damages  or  costs. 

Action  on  the  C</se.] —If  a  magistrate  maliciously  and  without  rea- 
sonable or  probable  cause,  does  an  act  within  his  jurisdiction  by  which 
any  person  is  unjustly  aggrieved,  he  is  liable  in  an  action  on  the  case 
to  make  compensation  in  damages;  but  in  such  action  the  want  of 
probable  cause  must  distinctly  appear  in  what  passed  before  the  magis- 
trate, and  it  will  not  suffice  for  the  plaintiff  to  show  that  he  was,  in 
fact,  innocent  of  the  offence  for  wliich  he  was  convicted  (a). 

Limitatio7i  of  Action] — Every  action  against  a  justice  of  the  peace, 


(»/)   Darh  v.  Capper,  10  B.  &  C.  28.  (x)  Rogers  y.  Jones,  3  B.  &  Cr.  409. 

(p)   Lowther  v.  Earl  Radnor,  8  East,  (  v"^   Wickea  v.  Cluiterbuck,  2  Bingh. 

R.  113.  483*. 

(tr)  Gray  v.  Cookson,  16  East,  R.  21 ;  (z)  43  G.  III.  c.  141. 

llaHtm  V.  Carew,  3  B.  ^Sc  C.  (M9.  {a)  Burhy  v.  Rethune,  5  Taunt.  580. 
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>r  any  thing  done  in  the  execution  of  his  office,  must  be  commenced 
ithin  six  calendar  months  after  the  fisu;t  committed  (6).  This  time  is 
>  be  calculated,  including  the  day  on  which  the  ground  of  complaint 
rises  (c).  But  in  a  case  of  continuous  imprisonment,  under  a  war- 
iDt  issued  beyond  the  six  months,  the  magistrate  is  liable  for  such 
ortion  of  the  imprisonment  as  may  be  within  the  period  ((i).  The 
aing  out  a  writ  is  a  sufficient  commencement  of  a  suit,  though  it 
e  not  served  till  after  the  time  limited  (e). 

Notice  ofActiau,] — As  a  further  protection  to  j  ustices,it  is  enacted  (/), 
hat  no  writ  shall  be  sued  out,  nor  any  copy  Of  any  process,  at  the 
uit  of  a  subject  shall  be  served  on  any  justice  of  the  peace  for  any 
hing  done  by  him  in  the  execution  of  his  office,  until  notice  in  writing 
>f  such  intended  writ  or  process  shall  have  been  delivered  to  him,  or 
eft  at  the  usual  place  of  his  abode  by  the  attorney  or  agent  of  the 
party  who  intends  to  sue,  at  least  one  calendar  month  (g)  before  the 
ning  out  or  serving  the  same ;  in  which  notice  shall  be  clearly  and  ex* 
ilicitly  contained  the  cause  of  action ;  and  on  the  back  of  it  shall  be 
ndorsed  the  name  of  such  attorney  or  agent,  together  with  the  place 
)f  his  abode,  who  shall  be  entitled  to  the  fee  of  20s,  for  preparing  and 
lenring  such  notice  and  no  more ;  and,  unless  it  be  proved  on  the  trial 
that  such  notice  was  given,  the  justice  shall  have  a  verdict  and  costs. 
rhe  object  of  this  enactment  was  to  enable  justices  to  find  out  the 
ittomey  who  sued  out  the  process,  in  order  to  tender  amends  (A). 

In  the  construction  of  this  provision  it  has  been  holden  that  a  magis- 
trate b  entitled  to  notice  where  he  had  reasonable  grounds  for  believing 
that  he  acted  as  a  magistrate,  although  what  he  did  was  not  in  the 
regular  execution  of  his  office  (»).  Thus  the  lord  of  a  manor,  who 
iras  also  a  justice  of  the  peace,  was  held  to  be  so  entitled  when  sued 
lor  taking  away  a  gun  from  the  house  of  an  unqualified  person  (J), 
4gain,  a  single  magistrate  who  had  committed  the  mother  of  a  bastard 
Lo  prison  for  not  filiating  her  child,  was  holden  to  be  so  entitled ;  though 
by  18  £1.  c.  3,  s.  2,  jurisdiction  over  the  subject  matter  is  given  to 
hDO  magistrates  {k).  Further,  where  a  magistrate  acts  on  a  subject 
matter  of  complaint  over  which  he  has  authority,  but  arising,  in  the 


24  6.  II.  c.  44,  f.  8.  (A)    Per  Bolland,  B.,  in  Smith  t. 

Clarke  v.  JDttvey,  4  Moore,  465.  Brotm,  1  Tyrwh.  R.  490;  Cook  ▼.  Curry , 

{d)  Monty  ▼.  Jokmon,  12  East,  67.  cited  3  Bum's  Just.  590,  by  Chitty, 

it)  J^hr  T.  Hqtkimt,  5  B.  &  A.  489.  28tli  ed. 

(/)  24  6.  II.  c.  44,  f.  1.  (i)  Bird  t.  Quntton,  2  Chit.  R.  459. 

(s)  Excluding  the  day  of  giving  the  0)  Briggs  r,  Evtlyn,  2  Hen.  Bla. 

ootice  and  that  of  ndng  out  the  writ,  114. 

^«ny  ▼.  Bt^fon,  6  M.  &  Wd.  49.  (k)  WtUtr  ▼.  Titkt,  9  East,  364. 
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particular  instance,  beyond  his  juriidiction,  he  is  entitled  to  notice  (I); 
but  if  the  act  complained  of  be  one  which  tliere  was  no  reaioiitble 
ground  for  supposing  the  justice  authorised  to  do,  he  )■  not  (m).  A 
magistrate  sued  in  trespaes  for  detaining  goods  on  suspicion  of  Hm 
being  stolen,  is  entitled  to  notice  of  action,  if  he  acted  underakij 
fide  belief  that  he  wat  executing  hit  duty,  even  though  it  is  pnnd 
to  the  satisfaction  of  a  jury,  that  he  had  no  reasonable  ground  of  ui- 
picion;  ih^  bona  fides  as  well  as  reasonableness  of  suspicion  being  qn» 
tions  which  the  jury  are  to  decide,  and  which  must  be  put  to  the  juir 
on  behalf  of  a  plaintifT,  if  he  seeks  to  maintain  his  action  without  bsr- 
ing  given  such  notice  (n). 

Tlie  notice  mu^t  be  in  form  a  notice,  and  not  a  mere  letter  ftna 
an  attorney,  stating  that  he  is  authorized  to  proceed  (o) ;  it  mnat  a- 
press  the  nature  of  the  writ  and  process  to  be  sued  out(p),  and  sin 
the  cause  of  action ;  but  need  not  specify  the  Jbrm  of  action  (f)> 
nor  express  whether  the  action  is  intended  to  be  against  tlie  magiitrstt 
alone,  or  agninst  him  jointly  with  others  (r).  In  indorsing  the  stta- 
ney's  name,  it  is  sufficient  if  his  surname  be  given  at  length,  with  is 
initial  only  of  the  christian  name  (s) ;  and  where  the  names  of  two 
attorneys  composing  a  firm  were  indorsed,  one -of  whom  had  three 
names,  and  one  of  his  initials  was  omitted,  the  indorsement  was  hdd 
valid  (().  The  attorney  may  describe  himself  generally  of  the  to™ 
in  which  he  resides,  as  of  "  Birmingham "  (u)  ;  though  where  he  d^ 
scribed  himself  in  the  notice  as  of  a  place  in  London,  which  in  fact  w 

(/)  Pretfiigt  v.  ITiKNlmaii,  1  B.  &  C.  keeper),  Lidittr  v.  BarratB,  0  Ad,  &  E. 

12 ;  S  Dow).  H  R.  43.  654  ;    1  Per.  Sl  Da.  447 1  and  see  A^ 

(m)  Cook  V.  Leonard,  RB.ttC.  :155  ;  t.  Green,  4  Neir  Cu.  4 1. 

^ml-&  R.  ;■-    ■    -     ■         -■  ■      -- .  .   ,   ^ 
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Westmimtery  the*  iodorsemeot  was  held  to  be  insufficient  (v);  and 
ere  can  be  no  doubt  that  in  the  instance  of  a  large  town,  it  would 
I  less  hazardous  to  particularize  the  direction  more  closely.  Such  a 
>tMce  must  express  either  the  actual  abode  and  residence,  or  at  least 
e  place  of  business  of  the  attorney  (w) ;  and  the  subscription  by  an 
toroey  to  such  a  notice  of  his  name  and  place  of  writing,  thus, ''  Given 
ider  my  hand  at  Durham,*'  instead  of  indorsing  his  name  and  place 
'  abode  on  the  back,  was  held  insufficient.  For  it  merely  described 
le  place  at  which  the  notice  was  signed,  which  might  be  done  on  a 
urney  at  some  place  far  distant  from  the  attorney's  abode  (.t). 

Tendering  amends.] — The  above  notice  was  intended  to  affi)rd  a 
ag^trate  an  opportunity  of  tendering  amends  to  the  plaintift*  in  the 
iterval  before  the  action  can  be  brought  (y) ;  and  such  tender  may 
I  pleaded  in  bar  to  the  action,  so  as  to  entitle  him  to  a  verdict  and 
Mts,  if  the  jury  should  find  the  tender  to  have  been  made,  and  the 
aends  sufficient  (z). 

Again,  if  he  does  not  tender  amends  before  action  brought,  he  may 
i  any  time  before  joining  issue,  pay  money  into  court  on  the  same  terms, 
lid  with  a  like  result  as  in  a  case  of  liquidated  damages,  and  the 
laintiff  will  proceed  for  further  damages  at  his  peril  (a).  The  indul- 
ence  of  the  court  has  kept  pace  with  that  of  the  legislature ;  for 
ren  after  issue  joined,  and  notice  of  trial  given,  a  magistrate  may 
ithdraw  his  plea  by  leave  of  the  court,  pay  money  into  court,  and 
lead  a  new  plea  {b). 

The  venue  is  local  in  every  action  of  tort  against  a  justice,  for  any 
n  done  in  his  official  character  (c) ;  and  notwitlistanding  the  new 
lies  of  pleading,  he  may  give  in  evidence  any  special  ground  of  de- 
iDce  on  the  plea  of  not  guilty  (d). 

Power  of  Magistrates  assembled  in  Sessions  to  commit  and  fine  for 
kmtempts  :  and  to  discharge  Parties  arrested  on  Civil  Process,] — 
he  justices  assembled  in  general  or  quarter  sessions,  being  a  court 
f  record,  have  undoubted  authority  instantly  to  commit  to  prison 
>r  the  period  of  their  session  any  person  guilty  of  a  contempt  in 


!r)  Simrt  ▼.  Sfmitk,  6  Esp.  138.  n.  as  remarked  on,  arguendo^  5  Tyr.  585. 

w)  Ptr  Cur,  in  Roberts  ▼.  Williams  (y)  See  ante,  p.  81. 

id  amoiJker,  5  Tjrwh.  586,  where  the  (zS  24  G.  II.  c.  44,  a.  2. 

torotj  lifsed  «  little  way  out  of  Ruthin,  (a)  Id.  ibid. 

d  ladonad  the    notice   thus,  "  Ed.  (6)  Nestor  y.  Neufcome  and  another, 

,  Record  Street,  Ruthin,  Denbigh-  3  B.  &  C.  159 ;  Detfoynss  t.  Boys,   7 


ivi,  sMomtj  for  the  taid  R.  R.  (the      Taunt.  33,  S.  P. 

iinCi£")  (c)  21J.  I.  c.  12,  b.  5. 

(')  T^for  ▼.  l^bNMCil,  3  B.  &  P.  553,  [d)  7J.I.c.5;3&4W.iy.c.42,8.1. 
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tlic  face  of  tlieir  court.  This  is  a  power  inhCTent  in  every  ou  of 
tlie  queen's  courts  of  justice  of  record  (e),  and  retts  on  the  neceniti 
of  preserving  that  decent  respect  to  the  penons  presiding  there,  with- 
out  wliich  their  proceedings  must  be  worse  than  useless.  To  accimia- 
late  many  instances  of  disrespectful  conduct  visited  by  this  sammin 
infliction  is  unnecessary ;  but  some  maybe  here  mentioned.  Mr.  JuMia 
Blackstone  describes  as  a  contempt,  anything  that  demonstntes a 
gross  want  of  that  regard  and  respect,  of  which,  when  once  coniticf 
justice  are  deprived,  their  authority,  so  necessary  for  the  good  order  of 
the  kingdom,  is  entirely  lost  among  the  people  (/).  DisobedJence rf 
orders  to  keep  silence  when  commanded,  rude  and  contumelious  be- 
huviour,  opprobrious  language  to  the  justices  (<;),  obstinate  refusal  bj 
a  Juror  or  witness  to  be  sworn,  whether  before  the  grand  or  petty  jnj, 
subject  to  exceptions  introduced  by  3  &  4  W.  IV.  c.  49,  82,  and  1 4  i 
V.  c.  77,  and  c,  1 05,  which  acts  are  stated  pott  (A),  a  juror's  deps^ 
turc  without  giving  his  verdict  (t)>  or  refusal  to  give  it  {J),  riolent,  con- 
linued,  and  obstinate  expressions  of  applause  (A)  or  disapprobatioD, 


(e)  See  Hawk.  B.  2,  c.  1,  1. 14,  15  ; 
c.  10,  *.  1 7  ;  R.  V.  ClemenI,  4  B.  &  Aid. 
233,  p«r  Holr«gd,  J. ;  R.  v.  FauiiHer, 
.ITjrwh.  922  1  2  CM.  &R. 525,  S.C. 
A  Btewird  in  a  leet  is  said  onlf  to  have 
power  to  line  for  contempt,  or  iffrhj 
before  Mm,  1  H>wk.  B.  1,  c.  21.  a.  10, 
11.  See  Jt.  1.  Meiley,  5  N.  &  M.  251, 
ai   cited   5  Tjrwh.  R.  916;  butjn^re: 

of  recoil ;  all  courts  h&ving  power  to 


of  error.  Com.  Dig.  tit.  Ctnmit  (C  t)j 
tht  iherilT  vu  held  right  in  ^^if  ' 
freeholder  into  costodf  for  inteinfAi 
the  proceedings  bj  noise  and  dlrta^ 
■nee,  sndKDdiagbimbefbreajastietst 
peace,  to  be  d^t  with  accordisg  If 
law ;  eii.  to  find  aecoritj  fbr  Ut  poi 
behaviour,  SpUiturg  r.  Mietleliwmlh 


ITauo 


.  146. 


„  ,  .  Com.  285. 

If)  Abo  indictable,  R.  t.  KO^t,  1 
Wils.  222  ;  1  Hairli.  c.  21,  ■.  11 ;  4  B. 
it  Aid.  231,  perBagltf.J. 

(»)  R.  1.  Lcrd  Prtttm,   Salk.  tTIt 
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So 


"each  of  the  peace,  affray,  or  wilful  disturbance  in  open  court  during 
I  sitting,  drc.  &c.,  are  contempts  punishable  as  above,  or  by  fine  as 
^reafter  stated  (/)•  Arresting  on  civil  process  in  the  face  of  the  court, 
party  who  is  necessarily  in  attendance  there :  e,  g.  in  his  office,  or 
\  subpoena,  or  at  request  of  a  prosecutor,  and  without  one  (m),  or 
ider  recognizance  to  prosecute  and  give  evidence,  or  to  give  evidence 
ily,  or  on  some  other  lawful  occasion,  e.  g.  business  to  be  done  there, 
\  prefernng  a  bill,  or  giving  information  against  any  person,  or  ten- 
mng  a  fine  on  an  indictment,  &c.  &c.  is  also  a  contempt (n);  and 
le  party  so  arrested  may  be  discharged  by  the  justices  after  examina- 
>n  CD  oath.  But  if  he  was  arrested  on  his  way  to  or  from  the  place 
'holding  the  sessions,  or  at  the  sessions  town,  out  of  view  of  the  court, 
ler  the  sessions  are  over,  the  application  for  his  discharge  must  be  to 
le  court  from  which  the  process  issued  (o),  and  as  soon  as  possible 
ler  the  arrest  (/>). 

As  to  the  power  of  a  court  of  quarter  sessions  to  impose  a  fine  for 
ich  contempts  committed  in  its  view,  "  No  lawyer,"  says  Lord  Ten- 
rden  (y),  "  can  doubt  the  power  of  every  court  (of  record)  to  fine  for 
mtempt."  Mr.  Justice  Best  added,  in  the  same  case,  ^'  No  man 
bo  pretends  to  any  knowledge  of  the  law  can  doubt  that  a  judge  of 
court  of  record  has  authority  to  fine  and  imprison  for  any  contempt 
Hnmitted  in  face  of  the  court."  Thus,  where  in  the  course  of  a 
leech  in  answer  to  a  prosecution  for  publishing  a  blasphemous  libel,  a 
^fendant  made  observations  of  various  offensive  kinds,  contemptuous 
i  the  judge  who  presided,  derogatory  to  the  characters  of  persons  not 
"esent  to  defend  themselves,  and  sneering  at  the  Christian  religion, 
i  was  held  to  have  been  properly  fined,  though  more  than  once,  for 
lese  different  contempts  (r). 

It  appears  also,  that  the  quarter  sessions  may  fine  a  party  guilty  of 
>otempt,  though  absent  from  their  court  at  the  time  of  committing  it. 
bus  it  was  their  constant  practice  to  fine  jurors  who  did  not  attend  on 
immons  (s).  This  power  has  been  now  rendered  more  definite  by  the 
mnalative  powers  conferred  by  6  G.  IV.  c.  50,  s.  38  {post^  tit.  Jurors, 


(/)  See  on  this  tabject,  2  Hawk.  c. 

S,  f.  35 ;  c.  1,  f.  14, 15  ;  4  Bla.  C.  285, 

c  &c 

(«)  Per  Lord  Kenyon,  in  Arding  v. 

lMP«r,  8  T.  R.  536 ;  Meakint  ▼.  Smith, 

H.  BU.  636. 

(a)  2Hawk.  €.1,1.18. 

(•)  See  Selbjf  ▼.  HUU,  8  Bing.  166 ; 

Ml.  D.  Priviiege  (A  1)  ;  Clark  ▼.  Mo^ 

Mtf,  1  Lev.  159  ;  Sir  T.  Raym.  100, 


8.  C,  No  habeas  corpus,  or  writ  of  pri* 
yile^,  can  be  issued  by  justices  to  take 
from  the  sheriff's  custody  a  party  ar- 
rested on  civil  process,  on  his  road  to 
sessions,  whither  he  had  been  convened. 

{p)  Reg.  V.  Burgeu,  8  Ad.  &  £.  275 ; 
3  Nev.  &  P.  366. 

(q)  i{.v./>avwon,4B.&Ald.334,340. 

(r)  Ibid,  R,  v.  Carlile, 

(«)  See  Holroyd,  J.,  4  B.  &  Aid.  233. 


b^J 
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in  this  cliapter).  A^aio.  it  wems  that  thej  have  power  to  fine  aoy 
parties  who  before  the  conclusion  of  a  trial  should  paUbh  a  report  of 
lis  pro?re»s  contrarj  to  their  order  to  that  effect  (/).  Defendants 
guilty  of  contemptuous  or  Tiolent  behaviour  may  be  committed,  or 
obliged  to  find  sureties  for  good  behaviour,  for  the  outrage  on  public 
justice,  though  acquitted  on  the  original  charge  (■).  Where  there  are 
several  delinquents,  they  must  be  fined  separately,  and  not  jointly, 
except  of  neces<ity.  as  where  a  whole  vill  ts  to  be  fined  (v). 


Quarter  Sessions  have  no  power  0^  Attachment,] — But  the  court  of 
quarter  sessions  cannot,  like  a  superior  court,  take  a  man's  body  by 
command  of  a  writ,  or  attachment,  for  a  contempt  of  their  order  com- 
mitted out  of  court,  but  the  proper  method  is  by  indictment,  which, 
when  found,  entitles  them  to  issue  a  warrant  to  apprehend  theofiender, 
to  be  dealt  with  as  in  cases  cf  any  other  misdemeanour,  though  his 
disobedience  do  not  amount  to  a  breach  of  the  peace  (kO- 

Protection  of  Magistrates  for  their  Acts  in  Session,] — It  appears 
clear,  that  no  judicial  act  done  by  justices  when  sitting  as  a  court  of 
record,  atfords  a  ground  of  action  against  all  or  any  of  them  (x).     A 


(t)  .See  R.  v.  Clement,  4  B.  &  Aid. 
227.  &c. 

y;  Cro.  Car.  JOT :  Comb.  40:  2 
Hiwk.  c.  i*}.  -.11. 

r  2  Iliwk.  c.  10, 5.  l»j ;  CVma.  D.  tit. 
Le^t,  N  4  ;  Moryan  v.  Brown,  4  Ad.  &; 
E.  .51.'). 

hr)  See.  however,  aa  to  the  di:*cretioii 
of  ab«taiiiin(f  fro:n  thij  jiower  of  arreat, 

1  Chittv,  Cr.  L.  lA. 

(x^   Jfamond  \.  Hoiril,  1  Moil.  \^\'. 

2  Mod.  '1\H,  thus  stated  bv  Lord  7>n- 
terderif  in  Garuett  v.  Ferrand,  0  U.  &  C. 
C}2b,  **  Hamond  and  other  jurymen  had 
been  fined  and  imprisoned  by  the  court 
at  the  Old  Bailey  for  acquittin;;  certain 
persons  of  a  riot  whom  the  evidence 
fchowed  to  be  ^ilty.  Thiii  wa.f  certainly 
a  very  strong  exennse  of  authority,  cal- 
culated to  excite,  and  in  fact  exciting 
^reat  public  interest.  It  wai>  determined 
by  the  court  of  common  pleas  on  a  suit 
of  habeat  corputi  that  the  fine  and  im- 
prisonment was  contrary  to  law,  and  the 
parties  were  discharged  out  of  custody. 
After  this,  Hamond  brought  an  action 
of  tre.tpass  against  the  Recorder  of 
I^ondon,  one  of  the  judges  in  the  com- 
niiHition,  for  this  imprisonment.  The  de- 
fendant by  his  plea  showed  the  proceed- 


ings before  the  commissioiieri,  and 
aTerred  that  the  janr  had  pronoaBced  a 
verdict  against  plain  evidencet  tnd  the 
direction  of  the  court  in  matter  of  Uw. 
The  plaintitf  traversed  the  finding  against 
evidence :  and  upon  the  pleadings  it 
was  held  that  the  action  did  not  lie,  be- 
cause  the  defendant  was  a  judge  of  re- 
cord. This  freedom  from  action  and 
question  at  the  suit  of  an  indiTidaal  is 
given  by  the  law  to  the  judges,  not  so 
much  for  their  own  sake  as  for  the  sake 
of  the  public,  and  for  the  advancement 
of  justice,  that  being  free  from  actions 
they  may  be  free  in  thought,  and  inde- 
pi-ndcut  in  judgment,  as  all  who  are  to 
administer  justice  ought  to  be.  And  it 
is  not  to  be  supposed  beforehand,  that 
tho«e  who  are  selected  for  the  adminis- 
tration of  justice  will  make  an  ill  use  of 
the  authority  vested  in  them.  Even  in- 
ferior  justices,  and  those  not  of  record, 
cannot  be  called  in  question  for  an  error 
in  judgment,  as  long  as  they  act  within 
the  bounds  of  their  jurisdiction.  In  the 
imperfection  of  human  nature  it  is  better 
even  that  an  individual  should  occa- 
sionally suffer  a  wrong,  than  that  the 
general  course  of  justice  should  be  im- 
peded and  fettered  by  constant  and  per- 
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Slice  of  the  county  and  borough  of  Poole  told  the  grand  jury  at  a 
neral  session,  **  You  have  not  done  your  duty ;  you  are  a  sedi* 
»ua,  scandalous,  corrupt,  and  perjured  jury."     For  this  language 

indictment  was  found  against  him,  but  quashed  as  unprecedented. 
>fd  Mansfield  is  reported  to  have  said,  *'  Neither  party,  witness, 
uosel,  jury,  nor  judge,  can  be  put  to  answer  civilly  or  criminally  for 
>rds  spoken  in  office.  If  the  words  spoken  are  opprobrious,  or 
'elevant  to  the  case,  the  court  will  take  notice  of  them  as  a  con* 
npt,  and  examine  them  on  information  :  and  if  any  thing  of  mala 
ms  is  found  on  such  inquiry,  it  will  be  punished  suitably"  (y). 
He  then  says,  that  to  proceed  by  way  of  indictment  is  improper. 
It  for  extra-judicial  language  used  on  or  off  the  bench  of  justice,  a 
igistrate  seems  liable.  Fraud  or  misconduct  of  magistrates  in  ses- 
in,  in  proceeding  notwithstanding  the  issuing  of  a  certiorari,  may  be 
s  ground  of  a  criminal  information  against  them  (2).  An  informa- 
n  was  moved  for  against  four  persons,  who  were  churchwardens 
d  overseers  of  Seaford,  and  also  the  only  ju9tip^s  of  the  peace  for 
5  borough,  for  refusing  to  put  a  substantial  householder  on  the  poor 
te,  with  a  view  to  deprive  him  of  his  elective  franchise,  and  for 
Rising  to  amend  the  rate  on  appeal  to  them  in  sessions.  The  court 
used  the  rule  to  show  cause,  saying,  '^  that  as  they  were  acting  in 
x>urt  of  record,  with  powers  entrusted  to  them  by  the  constitution, 
must  be  a  very  strong  case  indeed,  with  flagrant  proofs  of  their 
ring  acted  from  corrupt  motives,  that  would  warrant  a  rule  for  an 
brmation"  (a).    But  this  case,  as  well  as  Lord  Tenterden's  judgment 

Gamett  v.  Ferrand,  in  p.  86,  shows  that  where  corruption  can  be 
arly  established  against  magistrates  acting  iilegallyi  they  will  be 
sn  to  criminal  information. 


SECTION  III. 

Of  the  Sheriff  of  the  County. 

Duties  of  Sheriff  in  respect  of  Sessions.] — The  sheriff  (shireve)  of 
:  county  fills  an  office  which  existed  before  the  conquest,  and  is  the 

mI  natrunts  mod  apprebensiona  on  punishment  by  public  prosecntion." 

put  oi  thoae  who  are  to  administer  (y)  R.  ▼.  Skinner^  Lofft,  55. 

Corruption  is  quite  another  natter ;  (j)  7  T.  R.  373.    M.  v.  Seton,     See 

iso  are  ncg^lect  of  dntj  and  miscon-  Chap.  XIII.  s.  3. 

t  m  It ;  for  these  I  tnif  t  there  is,  and  (a)  1  Bla.  Rep.  432,  M,  ▼.  Stqfor'd 

vft  will  be,   some    doe   coorBe  of  {Juiticet). 
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principal  officer  of  tlie  crown  within  the  ihire  (&).  He  b  bcrand  tt 
provide  and  make  ready  a  fit  and  decent  place  for  holding  the  ■» 
sions,  unless  where  this  duty  is  othenriae  regulated  by  statute  (c). 
It  is  his  duty  to  proclaim  the  sessions  in  proper  places  in  his  buliwid, 
to  return  the  grand  jury,  and  to  give  notice  to  all  stewardi,  constablo, 
bailiiTi  or  hundreds  and  liberties,  and  other  officers,  to  be  pncaent  ud 
do  their  duties  at  the  sessions.  He  ought  also  to  attead  llw  ■esrioii 
by  himself  or  his  nndersherifT  on  the  justices'  snmmoRi,  to  return  Ibi 
precept  (_d),  receive  fines  for  the  king,  and  take  charge  of  priiooa>{<), 
and  if  he  neglect  to  do  so,  it  is  said  he  may  be  fined  by  the  court  (/), 
The  county  gaol  is  placed  nnder  his  direction  by  early  statntea  (ji) ;  the 
gaoler  is  merely  his  deputy  ;  and  it  is  even  laid  down,  that  if  a  gaokf 
should  allow  a  felon  to  escape,  the  sheriff  would  be  liable  to  iodid- 
ment  (k) ;  but  it  may  be  doubted  whether  he  would  be  held,  at  ik 
present  day,  criminslly  liable  for  the  neglect  of  a  servant  a^qraiadd 
by  him,  unless  himself  guilty  of  fraud.     He  is,  however,  bouad  ta  . 


(£)  Co.  Ut.  168  a;  Com.  Dig.  tit. 
Onmfj'  (B)  4  Hep.  33;  Stra.  171.  Ai 
the  principal  dudei  of  the  iheriS'hBTe  no 
reference  to  the  bosineu  of  the  leiiionB, 
hii  office  ii  but  ilighcl;  noticeil  in  thii 

(c)  D.lt.  J.  c.  372, 

(d)  See  form,  ante,  p.  ib. 
(«)  Dflit,  J.  e.372. 

(/)  But  [he  authoritjp  cited  for  the 
coart  III  quarter  Muion  fining  the  eheriff 
does  not  eitabliah  the  poaition  ;  ai  it  ii 
the  cjae  of  a  fine  imposed  hj  a  court  of 
I  Walea,    which  had. 


priaoDcr*  tliereln  being,  and  ■!»  to  bw 
and  determine  diven  feknieSi  tn^aMi, 
■ad  other  miademeanaota  eommitttd  Ii 
the  laid  coantj,  E.  L.  Lorvdaa,  Eh, 
high  aheriff  of  the  said  couitj,  h  wf 
and  aolemnljr  called  to  appear  tat  |iN 
hii  atteadance  at  thii  aame  aeineMp  to 
do  and  perform  thoae  thinga  wbi(i  to  )m 
office  do  belong  and  appertain,  and  *•  kj 
hii  aaid  Majeat^'a  writ  in  that  behalf  tt 
him  directed  and  delitCTcd,  he  ia  coa- 
manded ;  and  the  awd  B.  L.  LoTeda, 
high  iheriff  ai  aforeaaid,  not  according 
appearinfi  and  attending  at  thia  na 
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cute  Uie  writs  and  precepts  of  justices  in  session,  and  is  responsible 
default  to  the  court  of  which  he  is  an  officer,  though  he  may  execute 
^  process  by  deputy  (i).  Resistance  furnishes  him  with  no  excuse  for 
ring  process  unexecuted,  because  he  is  empowered  by  statute  to 
e  the  power  of  the  county  to  his  aid  (j).  Being  liable  for  escapes, 
has  the  appointment  of  a  gaoler  upon  a  vacancy  {k) ;  as  also  of  the 
ler-sheriff,  and  the  baili£fs;  but  he  cannot  dispose  of  any  of  these 
ces  for  money;  as  it  is  enacted,  by  3  O.  I.  c.  15,  that  '*  none  shall 
f ,  sell,  let,  or  take  the  office  of  under-sheriff,  gaoler,  bailiff,  or  other 
ce  pertaining  to  the  office  of  high-sheriff,  on  pain  of  £500,  half  to 

king,  and  half  to  him  that  shall  sue  within  two  years/'  He  was 
ihibited  from  returning  any  of  his  officers  in  any  jury  panel,  under 
I  penalty  of  £40;  this  enactment  is  repealed  (/),  but  these  persons 

now  exempted  from  serving  as  jurors,  and  are  not  to  be  inserted 
the  lists  (m).  At  the  expiration  of  his  period  of  office,  the  custody 
the  county  gaol  is  immediately  vested  in  the  next  sheriff,  with  the 
poosibiiity  attendant  on  his  predecessor ;  and  he  is  directed  to  turn 
ir,  by  indenture  with  a  schedule,  all  writs  and  processes  then  remain- 
;  unezecutedy  and  all  prisoners  by  their  names,  and  the  causes  for 
ich  they  were  committed  to  him,  to  such  successor,  who  is  bound  to 
scute  and  return  the  writs  and  keep  the  prisoners  safely  (n).  In 
nt  of  practice,  the  high  sheriff  rarely  attends  the  sessions  in  person, 
:  is  represented  there  by  his  under-sheriff  or  deputy  (o). 


SECTION  IV. 
Of  the  Clerk  of  the  Peace. 

Haw  appointed^] — ^The  clerk  of  the  peace  is  an  officer,  by  whatever 
ne  called,  whether  clerk  and  attorney  for  the  crown,  clerk  of  the 
tices,  or  clerk  of  the  peace,  who  is  appointed  to  assist  the  justices 
embled  in  quarter  sessions,  to  hear  and  determine  felonies  and  tres- 
nes  under  st.  34  £d.  III.  c.  1 ,  in  drawing  the  indictments,  arraign- 
;  the  prisoners,  joining  issue  for  the  crown,  entering  their  judgments, 
anting  their  process,  and  making  up  and  keeping  their  records  (p). 

I)  Hawk.  B.  2,  c.  22.  (n)  20  G.  II.  c.  37. 

j)  13  Ed.  I.  St.  1,  c.  30.  (o)  As  to  hU  rctarning  a  jury  of  by- 

*)  The  case  of  Gaols  cited  in  iHiton^s  standers  on  exhaustion  of  the  jury-panel, 

4  Rep.  34.  ■««  -P^*'»  ***•  Jurors. 

0  23  H.  VI.  c.  9,  ss.  1,  5,  repealed  (p)  Per  Vaughan,  B.  in  D.  Proc.,  6 

JO.  IV.  c.  50,  8.  62.  Bing.  67.  citing  Year-Book,  2  H.  VII. 

■)  6  G.  IV.  c.  50,  8.  2 ;  pott,  tit.  p.  31,  pi.  2. 

wt. 
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He  ii,  as  we  have  seen,  appointed  by  the  emilo$  rotulamm,  u  of  rigbt, 
by  common  law  (9),  but  ia  responsible  to  the  justices  in  teuioit  fcr  llit 
due  performance  of  its  duties,  according  to  37  H.  VIII.  c.  1  (r),  rniH 
in  its  preamble  recites  the  evils  which  had  arisen  fron  the  ignonaes 
and  inattention  of  this  officer.  He  shouhl  be  an  xhle  person,  leanxd 
and  instructed  ia  the  laws  of  the  realm :  and  by  1  W.  &  M.  sess.  I, 
c.  21,  s.  5,  is  to  be  an  able  and  su£Scient  person,  residing  in  Am 
county,  riding, division,  orother  place  for  which  he  is  appointed,  Hs 
is  to  execute  his  office  in  person,  "  or  by  liis  sufficient  deputy,  it- 
Btructed  in  the  laws  of  the  realm,  so  that  the  same  deputy  be  admilttd, 
taken,  and  reputed,  by  the  said  cuttot  rotvhmm,  to  be  sufficient  sad 
able  to  exercise,  occupy,  keep  and  enjoy  the  same  office  of  clerkih^ 
of  the  peace"  (*). 

As  tlie  ctittot  ia  prohibited  from  selling,  so  his  appointee  is  fortuddes  Is 
purchase  this  office  ;  for  it  ia  enacted,  "  thatif  he  shall  give  any  rewsid, 
fee,  or  profit,  directly  or  indirectly,  or  any  bond  or  other  assunnce, 
for  such  appointment,  he  shall  be  disabled  from  holding  the  office,  snd 
shall  forfeit  double  the  value  of  the  thing  given  for  the  appointment,  to 
whomsoever  shall  sue  for  the  same"(()-  '"  cities  and  towns  corpo- 
rate there  was  usually  an  analogous  officer,  who  performed  corm- 
poiident  duties,  under  some  other  title,  as  that  of  "  town  clerk,"  and 
was  generally  appointed,  not  by  the  cuttot  rotulorum,  but  by  the  body 
corporate  of  which  he  was  an  officer.  Since  5  &  6  W.  IV.  c.  76,  the 
duties  of  town  clerk  are  distinguished  from  those  of  clerk  of  the  pesce 
in  a  borough.     As  to  this,  and  also  as  to  quarter  sessions  in  boroughs. 


Duration  of  Office."] — The  office  of  the  clerk  of  a  peace  of  a  county 
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hispension  and  DiimiisaL] — Bat  if  the  clerk  of  the  peace  "  misde- 
m  himself  in  the  execation  of  the  said  office,  and  a  complamt  and 
Tge  in  writing  of  such  misdemeanour  shall  be  exhibited  against  him 
lie  court  of  quarter  sessioD,  such  court,  on  due  examination  and 
of  openly  heard  before  them,  may  suspend  or  discharge  him(y).  On 
h  Tacancy,  the  custas  rohdarutn  may  appoint  another ;  and  if  he 
lect  to  do  so  before  the  ensuing  quarter  sessions,  the  justices  as- 
ibled  may  appoint  to  the  office  (z).  Extortion  is  one  of  the  offences 
which  this  power  of  the  sessions  may  be  exerted  (a).  The  order  of 
ikma  removing  a  party  so  charged,  need  not  set  forth  the  evidence 
which  it  is  founded  (6). 

Oaths  of  Office.] — On  entering  upon  his  office,  the  clerk  of  the 
ice,  besides  taking  the  oaths  of  allegiance,  supremacy,  and  abjura- 
n,  if  a  protestant,  and  the  oaths  prescribed  by  10  G.  IV.  c.  7,  if  a 
holic,  must  take  the  following  oath : — 

!,  A.  B.  do  Bwear,  that  1  hare  not  paid  nor  will  pay  any  snm  or  sums  of  money, 
oHmt  reward  whatsoerer,  nor  have  given  nor  will  give  any  bond  or  other  intu- 
ee  to  pay  any  money,  fee,  or  profit,  directly  or  indirectly,  to  any  person  or  per- 
ct  whomaoever,  for  fuch  nomination  and  appointment ;  so  help  me  God* 

Duties.} — The  clerk  of  the  peace,  by  himself  or  his  sufficient  deputy* 

ist  be  in  constant  attendance  on  the  court  of  quarter  sessions.     He 

res  notice  of  its  being  holden  or  adjourned ;  issues  its  processes ;  re- 

rds  its  proceedings ;  and  does  all  the  ministerial  acts  necessary  to 

re  effect  to  its  decisions.     It  is  his  duty,  when  prosecutors  do  not 

ooae  to  seek  professional  assistance  elsewhere,  to  draw  the  bills  of 

iictment  for  felony  at  a  fee  of  only  2$.  each  (c) :  and  if  an  indictment 

prepared  by  him  or  his  deputy  be  found  defective,  he  is  bound  to 

9vide  another  gratis,  on  pain  of  forfeiting  5/.  to  any  who  will  sue(€0« 

s  has  also  been  said  to  be  amerciable  in  the  court  of  king's  bench, 

r  gross  errors  in  indictments  framed  by  him,  and  brought  before  that 

art  on  certiorari  {e) ;  and  though,  perhaps,  at  the  present  day  he 

Niid  scarcely  be  held  responsible  for  mere  error,  there  is  no  doubt 

at  if  an  indictment  drawn  by  him  were  of  immoderate  and  oppres- 

'e  length,  it  might  be  referred  to  the  master,  upon  whose  report  he 

ight  be  ordered  to  pay  the  costs  of  such  parts  of  it  as  should  be  found 

inifestly   superfluous  (/).     It  seems,  however,  that  the  obligation 


(y)  1  W.  &  M.  sesB.  1,  c.  21,  s.  6.  (c)  10  &  11  W.  III.  c.  23,  s.  7. 

s  the  form,  2  Stra.  996.  (d)  10  &  11  W.  III.  c.  23,  s.  8. 

z)  1  W.  &  M.  seas.  1,  c.  21,  s.  6.  (e)  Lilly^s  Pract.  Reg.  71. 

a)  1  Mod.  192.  (/)  R.  v.  May,  1  Dongt  193, 194  n. 

i)  R.  T.  IJioyd,  2  Stra.  996.  The  indictment  contained  recitals  of  con- 


92  OP  THE  CLRHK   OF  Tilt  FEitCK. 

to  draw  indtctmenu  at  the  itatuiable  fee  of  9(.  ii  confined  to  cuciof 
felony ;  and  in  case  of  misdemeanour  he  may  make  reBtouble 
charts  to  prosecutors  requiring  his  assistance. 

In  the  actual  course  of  the  lessions,  it  is  the  duty  of  the  clerk  of  the 
peace,  as  ofBcer  of  the  court,  to  read  such  matters  as  are  by  statate(5) 
directed  to  be  read  in  sessions,  as  well  as  documents  proTed  in  eii- 
dence ;  to  call  over  and  swear  all  jurors,  aad  make  known  ibor 
defaults  and  excuses  Ut  the  court ;  to  call  the  parties  under  recognt- 
lance,  whether  to  prosecute,  plead,  or  give  evidence;  to  present  Ut 
bills  to,  and  receive  them  fi^m,  the  grand  jury  ;  to  arraign  prisoocn; 
to  receive  and  record  verdicts  ;  to  administer  all  oaths  for  the  justieci, 
though  this  duty  is  often  performed  by  the  crier;  to  tax  costs  as  tbs 
minister  and  in  aid  of  the  court,  and  make  true  entries  of  all  proceed* 
ings.  By  an  ancient  statute  (A),  he  was  bound  to  certify  to  the  conrt 
of  king's  bench  the  names  of  such  as  are  outlawed,  attainted,  or  con- 
victed of  felony ;  and  by  55  G.  IV.  c.  29,  he  was  required  to  mtke 
annual  return  of  persons  tried  at  sessions  to  his  majesty's  princiial 
secretary  of  state  for  ,the  home  department,  under  penalty  of  1001.; 
but  he  has  been  relieved  from  these  duties  by  recent  provisions (t).  If 
he  shall  discharge  or  conceal  any  fine  or  forfeiture,  unless  by  rule  of 
court,  he  is  liable  to  forfeit  treble  value,  half  to  tbe  king,  and  half  to 
him  that  shall  sue,  to  lose  his  office,  and  be  incapacitated  ever  to  hold 
any  ofBce  connected  with  tlie  revenue  (_;').  And  neither  he  nor  bii 
deputy  may  act  as  solicitor,  attorney,  or  agent,  or  sue  out  any  procea 
at  any  general  or  quarter  sessions  where  he  shall  execute  the  office  of 
clerk  of  the  peace  or  deputy,  on  pain  of  501.,  to  him  that  shall  sw 
within  three  months,  to  be  recovered  with  treble  costs  (A). 
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sequent  court  of  quarter  gession,  and  afterwards  to  the  correction  of 
the  judges  (/) ;  such  table  is  to  be  deposited  with  the  clerk  of  the 
peace,  and  an  eiact  written  or  printed  copy  placed  and  kept  in  a 
conspicuous  part  of  the  room  where  the  quarter  session  is  held,  on 
pain  of  forfeiture  by  the  clerk  of  the  peace  of  5L  to  any  person  who 
«hall  sue  for  the  same  within  three  months  (m) ;  and  if  he  receive  any 
greater  fee  or  allowance  than  authorized  by  such  table,  he  is  subjected 
to  a  similar  penalty  (n).     There  is  no  doubt  also  that  if  he  wilfully 
take  more  than  his  due,  under  colour  of  his  office,  he  will  be  liable  to 
be  indicted  for  extortion  at  common  law,  or  to  be  removed  from 
bis  office  on  articles  exhibited  against  him  in  the  court  of  quarter 
sessions  (o).     It  is  said  that  he  is  not  bound  "  to  enter  judgment  or  the 
like,  at  the  suit  of  any,"  without  receiving  his  legal  fee  for  the  same ; 
but  he  is  compellable  to  enter,  without  previous  fee,  whatever  the 
-court  shall  order  tnthout  the  suit  of  another  (p);  and  it  may  now 
be  taken  that  he  is  bound  to  enter  whatever  they,  on  reference  to  them, 
shall  absolutely  command  {q).     The  sessions  cannot  compel  payment 
of  his  fees  by  summary  process,  or  detain  parties  till  they  are  paid, 
but  he  must  seek  his  remedy  by  action  (r) ;  and  it  is  questionable 
whether  the  sessions  have  power  to  make  him  any  compensation  under 
55  G.  III.  c.  51,  s.  16,  for  any  labour  performed  by  him  respecting 
the  county  rates.     At  all  events  they  cannot  make  a  prospective  order 
for  future  payments  to  him  on  such  an  account  («).     Where  a  pri- 
soner is  sentenced  to  transportation  by  a  court  of  quarter  sessions, 
the  clerk  of  the  peace  of  every  such  court  is  entitled  to  have  from 
the  county  treasurer  such  fee  as  has  been  usually  paid,  and  he  is 
lawfully  entitled  to  receive  for  the  order  of  transportation :  nor  will 
a  long  disuse  of  receiving  them,  viz.  during  forty-five  years,  affect 
the  right  (/). 

Duty  a$  to  Fines,  Estreats,  Sfc] — ^The  duties  of  the  clerk  of  the 
peace  with  respect  to  fines  and  forfeitures  are  now  mainly  regulated 
by  3  G.  IV.  c.  46.  By  that  statute  all  justices  are  required  to  certify 
fines,  issues,  and  amerciaments  imposed  by  them,  or  recognizances 
forfeited  before  them,  or  sums  paid  in  lieu  of  either  of  them  (of  which 


(0  22  6.  II.  c.  46, 1. 1.  R,  ▼.  Bury,  1  Leach,  C.  C.  201. 

(«)  Sect.  3.  (#)  R.  V.  OtOTffe  Wiiiianu,  3  B.  & 

In)  Sect.  2.  Aid.  215  ;   see  JZ.  ▼.  Houldgraoe,  1  B. 

(o)  Amte,  p.  91,  92.  &  Aid.  312. 

(p  )  Cromp.  159.  {t)  Reg.  v.  Baker,  Knt,  7  Ad.  &  Ell. 

(ff)  See  M  to  acqoittals  on  travenei,  502  ;   2  N.  &  P.  375,  S,  C,  turning  on 

^/,  Ch.  VII.  i.  3.  5  G.  IV.  c.  84,  ».  21,    &  55  G.  III. 

{r) PoUardr. Gerard,  I  JAJBMjmJOS;  c.  156,  a.  3.     Qu.  in  boroughs  ? 
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acta  of  parliament  have  not  otherwue  disposed),  in  writing,  antbcUi- 
cated  by  their  signatures,  contaiaing  the  names,  lesidencea,  and  cc- 
cupationa  of  the  pardei,  the  amouot  fbifeited,  and  the  canie  oTlk 
forfeiture,  to  the  cleric  of  the  peace  of  the  county,  or  town  clefk  (■] 
of  the  city  or  borough  in  which  the  forfeiture  occurred,  at  or  befbic 
the  neit  ensuing  sessions.  These  fines.  Sec.  (with  such  forfeited  » 
cognizances  to  appear,  or  to  prosecute  and  give  evidence  in  feloMS 
or  roisdemeanours,  or  to  answer  for  a  common  assault,  or  to  articla 
of  the  peace,  as  the  recorder,  chairman,  or  two  other  justices  who  hifi 
attended  the  court,  shall  by  order  direct  to  be  estreated  or  put  in  pro* 
cess,  and  those  only)(v)  the  clerk  of  Ihe  peace  is  to  copy  on  a  rol, 
together  with  all  forfeitures  incurred,  or  fines  imposed  at  the  aessioaii 
and  within  such  time  as  the  court  may  fix,  not  exceeding  twenty-«c 
days  after  its  adjournment,  is  to  send  a  copy  of  that  roll  with  awritsT 
dittringai,  Qijierifaoiat  and  capias,  in  the  forms  prescribed  by  ibi 
act,  to  the  sherifi;  bailiff,  or  officer,  as  the  case  may  be,  with  a  £t- 
tringai  and  capiat  orjienfaciat  and  capias,  that  he  may  proceed  to 
levy  or  recover  tliem  (w).  Before  he  delivers  the  roll  to  the  sbeiif, 
he  must  make  oath  before  a  justice  of  the  county  or  other  jun'sdictioB, 
in  the  following  form  (x)  : — 

I,  A.  B.,  clerii  of  the  peace  for  the  coQDtr  of  B.,  make  oath  that  tliU  ndubrir 
and  carafiilly  made  up,  and  eunilied,  and  that  all  fiaaa,  Uanes,  amereiamaBli,  la- 
cogniMiicea,  and  forfdtvTB*,  which  were  let,  lott,  imposed,  or  forfeited,  and  ia  vift 
aad  due  course  of  law  ought  to  be  levied  aod  paid,  are,  to  the  best  of  mj  kiiDwU|l 
and  onderatandiiig,  imerted  in  the  eaid  roll,  and  that  in  the  said  roll  are  alaoooBtateal 
and  exprMsed  all  aach  Gnei  aa  have  been  paid  to  or  reeeiyed  b;  me,  cither  in  cowl 
or  otherwiae,  without  any  wilful  or  fraudulent  discharge,  omiiaion,  miannmn',  tt 
d^ect  whaterer;  ao  hdp  me  God. 

This  oath  is  to  be  indorsed  on  the  back  of  the  writ  or  of  the  nD 
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forfeited  recogniianceBy  the  clerk  of  the  peace  is  entitled  to  an  allowance 
of  tixpence  for  erery  hundred  words  for  all  copies  of  the  roll  so  trans- 
mitted to  the  sheriff.  For  any  neglect  of  the  duty  so  imposed  he  is 
liable  to  forfeit  50/.  to  be  recovered  with  costs  by  any  one  who  will 
«ae  in  any  of  the  courts  at  Westminster  (z). 

Betidea  the  roll  thus  delivered  to  the  sheriff,  and  finally  transmitted 
to  the  exchequer,  the  clerk  of  the  peace  (or  town  clerk)  (a)  must  yearly, 
before  the  second  Monday  aAer  the  morrow  of  all  souls,  deliver  into 
die  court  of  exchequer,  a  duplicate  of  all  fines,  issues,  amerciaments, 
and  forfeited  recognizances,  &c.  contained  in  the  rolls  sent  during  the 
jear  to  the  sheriff  (5).  This  duplicate  must  be  dehvered  on  oath ;  for, 
though  the  3  G.  IV.  c.  46,  does  not  expressly  require  this  formality, 
liie  4  &5  W.  &  M.  c.  24,  s.  5,  which  prescribes  such  oath,  is  not,  for 
thb  purpose,  repealed,  and  the  oath  attesting  the  yearly  duplicate  is 
•ot  superseded  by  the  oaths  taken  before  the  magistrates  to  the  cor- 
lectness  of  the  quarterly  rolls  (c).  This  oath  must  either  be  taken 
before  a  baron  of  the  exchequer,  or  by  commissk)o ;  when  it  is  taken 
by  commission,  die  clerk  of  the  peace  should  famish  the  names  of 
three  or  more  persons,  and  to  them,  on  a  baron's  warrant,  a  commis- 
sion issues  to  administer  the  oaths,  which  must  be  taken  before  two  at 
least  of  the  commissioners  so  appointed  (d). 

But  in  a  late  case,  the  amount  being  under  5Z.,  the  court  of  exche- 
quer permitted  the  town  clerk  of  Richmond,  in  Yorkshire,  to  verify 
bis  return  of  estreats  made  to  them  under  3  G.  IV.  c.  46,  s.  14,  by 
affidavit,  without  a  commission  or  personally  appearing ;  and  directed  a 
similar  course  for  the  future,  where  the  estreats,  &c.  did  not  amount 
to  that  sum  («). 

Tbe  court  of  exchequer  has  no  jurisdiction  over  recognizances  for- 
foited  at  quarter  sessions,  if  not  estreated,  though  the  yearly  certifi- 
cate of  them  has  been  delivered  into  exchequer,  under  3  G.  IV.  c.  46, 
8.  14  (/*)  ;  and  only  the  quarter  sessions  can  relieve  {g). 


Copie$  of  Indictments,] — Upon  the  important  subject  of  the  duty 


(i)  3  G.  IV.  e.  46,  •.  10.    Seepoit, 
Chap.  XIII.  tit.  Estreatt,  sect.  7. 


(ff)  See  ante,  p.  94,  n.  (v). 

h)  3  G.  IV.  c  46,  ».  14. 

(r)  Bxptarte  Hodgwn^  clerk  of  the 
pcMe  of  CwMberUmd,  2  You.  &  J.  142  ; 
1  Man.  &  Ry.  Magistrates*  Cases,  346, 
B,  C, 

(rf)  M.351,  B«  («). 

(«}  Sm  ptwU  TomlvMy  2  Tyrwhitt's 


R.  176 ;  2  Cromp.  &  J.  122. 

(/)  R.  V.  Thompson,  3  Tyrwhitt's  R. 
53  ;  R,  ▼.  Fellow,  13  Pri.  299  ;  M'Lel- 
land,  111 ;  -R.  ▼.  Hankiru,  M'Lelland 
&  Younge,  27. 

{g)  Ibid,  See  Haynen  v.  Hayion,  7 
B.  ac  C.  293  ;  Reg,  v.  Vorkshire  {TV. 
R,)  Jutticet,  in  re  Thornton,  7  Ad.  &  E. 
&83  ;  2  N.  «c  P.  457  ;  po•^  Chap.  XIII. 
8.  7,  tit.  Ettreat, 


of  a  clerk  of  the  peace,  as  officer  of  the  court  of  qoarter  Hsaiou,  n 
giving  copies  of  indictments,  or  of  records  of  acqniUala,  sec  pott,  u  U 
proceedings  upon  Judgment  and  DUcharge. 

Clerk  of  Peace  to  lay  Copiei  of  Prison  RuUt  before  MicktubMi 
Quarter  Setgimi.] — The  clerks  of  the  peace,  and  gaol  MMiam  fa 
every  county,  riding,  or  division  of  a  county  in  England  and  Wslti, 
are  now  required  to  lay  before  the  court  of  quarter  sessions,  beM  not 
after  tlie  25th  September  in  every  year,  for  their  respecdve  coantin, 
&c.  on  the  final  day  of  such  sessions,  copies  of  all  regnlatiaw  ii 
force  on  35th  September  io  every  year,  for  the  govemment  of  tkv 
respective  prisons  (A). 

Clerks  of  the  peace  must  also  annually  transmit  copies  of  all  prM 
rules  in  force  iu  every  prison  in  their  counties,  &c.  on  25th  Septesf 
ber,  to  the  secretary  of  state,  vho  may  add  to  or  alter  the  nmc(j). 
In  case  of  neglect,  or  omission  to  transmit  such  copies,  the  secretBJ 
of  state  may,  after  1st  December  in  every  year,  certi^  what  roles  hi 
deems  necessary  for  the  government  of  the  prison;  such  rules  tohs 
binding  on  all  persons,  and  to  be  the  only  rules  in  force  for  socfc 
govemment  (_;). 

The  clerk  of  Hie  peace,  though  appointed  by  the  cuitoi  rolularsm. 


.,  when  so  appointed,  the  clerk  of  the  court  of  quarter  si 
the  Year-books  he  is  styled  Altomatui  Domud  Regit:  tod  be  is 
therefore  also  so  far  an  officer  of  the  crown,  that  the  entries  are  made 
up,  and  tlie  issues  joined  in  his  name,  as  those  or  the  crown  side  «f 
the  king's  bench  are  in  the  name  of  the  master  of  the  crown  office  (i)> 
All  writs  oimandamxitanA  certiorari  are  served  upon  him  on  behalf  of 
the  justices,  as  their  recognized  organ  (/),  though  he  cannot  retail 
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SECTION  V. 

Op  the  Coroner. 

liUSf  Divisions  and  Places  not  **  Boroughs*'  within  5S^6W. 
] — ^The  coroDer  is  stated  in  the  older  authorities  to  be  an  officer 

on  the  court  of  quarter  sessions  (o).  In  practice,  however, 
t  attend  in  his  official  character ;  nor  has  he  in  modem  times 
I  to  perform  which  make  his  attendance  requisite,  except, 
hat  of  verifying  his  accounts  on  oath  under  1  V.  c.  68,  s.  3. 
rever,  still  obliged  to  resort  to  this  court  to  obtain  an  order 
yment  of  his  fees,  under  25  G.  III.  c.  29;  which  (in  addi- 
le  fee  of  I3s.  4d,  given  him  by  3  H.  VII.  c.  1,  out  of  the 
the  slayer  or  murderer,  or  by  way  of  amerciament  on  the 
)n  escape,  in  any  case  where  the  inqubition  has  been  holden 
•n  slain  or  murdered)  enacts,  that  "  for  every  inquisition  not 
m  the  view  of  a  body  lying  in  a  prison,  and  which  shall  be 
my  place  contributing  to  the  county  rates,  the  sum  of  20i. 
laid  to  the  coroner,  and  for  every  mile  which  he  shall  be 

to  travel  from  his  usual  place  of  abode  to  take  such  inqui- 

snm  of  9d,  {p) ;  which  sum  shall  be  paid  by  order  on  the 
>y  the  justices  in  sessions,  out  of  the  county  rates,  for  which 
fee  shall  be  paid ;  and  for  every  such  inquisition  taken  on 
ing  in  prison  he  shall  be  paid  so  much  as  the  justices  in 
ball  allow,  not  exceeding  20<.,  to  be  paid  in  like  manner, 
roner  of  the  king's  household,  or  of  the  verge  of  palaces,  nor 
er  of  the  admiralty,  county  palatine  of  Durham^  city  of 
nd  borough  of  Southwark,  or  of  any  franchises  belonging  to 
ty;  nor  of  any  city,  borough,  town,  liberty,  or  franchise  not 
ig  to  the  rates  directed  by  12  G.  II.  c.  29,  or  within  which 
have  not  been  usually  assessed,  shall  be  entitled  to  any  fee 
;his  act ;  but  shall  receive  all  such  fees  and  salaries  which 
entitled  to  by  law  before  this  act,  or  shall  be  given  them  by 

by  whom  they  are  appointed"  (q). 


1,  c.  185. 

words  do  not  authorixe  any 
r  the  miles  a  coroner  has  to 
r  takihg  an  inqointion,  to 
'  abode,  JZ.  v.  Oj^ordsMire 
B.  &  Aid.  203  ;  or  for  mUes 
Bpellad  to  trayel,  as  where 
sral  iiMiiictti  in  one  place, 


or  on  one  journey,  Jl.  v.  Warvnekthire 
(JuMticet),  5  B.  &  Cr.  430  ;  8  Dowl.  & 
R.  147. 

{q)  Coroners  are  of  three  kinds ;  1st, 
by  virtae  of  an  office ;  2d,  by  charter  or 
commission ;  3d,  by  election.  The  lord 
chief  justice  of  the  king's  bench  is,  by 
Tirtne  of  his  office,  principal  coroner  in 

II 


n  or  THE  cuRONEH. 

Under  tliis  statute,  no  coronet  is  entilled  to  any  fees,  unless  the 
liberty  or  franchise  witliia  which  his  inquisition  was  taken  contribute 
to  the  county  rates ;  and,  therefore,  where  a  writ  of  mandamut  hal 
been  obtained,  requiring  the  justices  of  the  West  Riding  of  Yorkshire 
to  make  an  order  for  payment  of  the  fees  of  a  coroner  in  respect  of 
inquisitions  taken  within  the  Honour  of  Pontefract,  the  court  quuhcd 
the  writ,  because  it  did  not  allege  that  franchise  to  be  coatributii^  U 
the  county  rates  (r). 

Coroners  in  Boroughs  nUkin  5  ^  6  IT.  IV.  c.  76.] — As  to  coroners 
in  boroughs,  for  which  separate  quarter  sessions  of  the  peace  br 
holden,  see  5  i  6  W.  IV.  c.  76,  s.  62,  63,  post. 

la  a  borough  where  do  such  separate  court  is  holden,  no  person  on 
take  any  inquisition  belonging  to  the  office  of  coroner,  except  the 
coroner  for  the  county  or  district  in  which  the  borough  ia  situate; 
who  is  entitled  to  the  same  fees  and  salary  for  tlie  same  as  for  mj 
inquest  taken  by  him  within  the  county:  and  coroners  may  still  be 
appointed  to  act,  and  take  inquests  within  the  admiral's  junsdicuon 
in  the  ports,  and  on  the  sea  coast  of  England  as  heretofore  (j). 

Medical  Witnesses  at  Inquests.] — The  injustice  of  compelling  ^ 
attendance  of  medical  witnesses  on  inquests,  without  fair  remnnera- 
tion,  had  been  long  felt  as  a  grievance  by  that  profession.  By  a  litt 
enactment,  a  coroner  may  order  any  legally  qualified  medical  piacd- 
tioner,  who  attended  the  deceased  during  his  last  illness,  or  if  he  wn 
not  so  attended,  then  any  such  practitioner  in  actual  practice  in  ornw 
the  place  where  the  death  happened,  to  attend  as  a  witness  at  an  inque*. 
and  may  direct  a  post  morlem  examination  by  him  ((),     Such  medictl 
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ExpeM$e$  of  Coroners*  Inquests.] — No  certain  provision  was  made 
by  law  for  the  expenses  of  coroners'  inquests  on  dead  bodies,  though 
they  were  usually  paid  out  of  the  poor  rates,  till  it  was  lately  enacted 
that  the  general  or  quarter  sessions  for  every  county,  riding,  division, 
or  district  in  England  and  Wales  shall  make  a  schedule  of  the  fees, 
allowances,  and  disbursements  which,  on  holding  of  any  inquest  on 
any  dead  body  within  such  county,  &c.  may  be  lawfully  paid  by  the 
coroner  holding  the  same  (other  than  the  fees  payable  to  medical 
witnesses  under  6  &  7  W.  IV.  c.  89) ;  and  shall  deposit  a  copy  of  such 
schedule  with  every  coroner  of  the  county.  Sec.  and  with  the  clerk  of 
the  peace.  The  coroner  is  to  advance  and  pay  all  the  expenses  of 
holding  the  inquest  immediately  after  the  proceedings  terminate  (w) ; 
and  must,  within  four  months  ajfter  holding  any  inquest,  cause  a  full 
and  true  account  of  all  sums  paid  by  him  under  7  W.  IV.  and  1  V.  c. 
68,  including  all  sums  paid  to  any  medical  witness  (pursuant  to  6  &  7 
W.  IV.  c.  89),  to  be  laid  before  the  justices  assembled  in  quarter  ses- 
sions for  the  county,  or  at  any  adjournment  thereof ;  and  must  accom- 
pany the  account  with  such  vouchers  as  under  the  circumstances  may 
seem  reasonable  to  the  justices.  He  may  be  examined  on  oath  by 
them  as  to  such  account,  and  they,  when  satisfied  of  its  correctness, 
dudl  make  an  order  on  the  county  treasurer  for  payment,  not  only 
of  the  sum  due  thereon  to  the  coroner,  but  also  of  6$.  Sd.  for  every 
inquest  held  by  him  over  and  above  all  other  fees  and  allowances  to 
which  he  is  now  by  law  entitled.  And  such  treasurer  shall,  out  of  the 
monies  in  his  hands  arising  from  the  county  rates,  pay  the  coroner 
the  sum  mentioned  in  such  order,  without  abatement  or  deduction, 
and  shall,  on  passing  his  own  accounts,  be  allowed  all  sums  paid  by 
him  in  pursuance  of  such  order  (x).  The  act  applies  to  London  and 
Soathwark  (y),  and  gives  to  town  councils  in  boroughs  the  same 
powers  as  justices  in  sessions  for  counties,  Sec. 

On  application  for  fees  under  these  statutes  the  court  of  quarter 
sessions  have  a  discretionary  power  to  consider  whether  the  inquest 
was  necessarily  and  duly  taken ;  and  if  they  find  it  was  either  need- 
lessly holden  or  illegally  conducted,  they  may  properly  refuse  an  order 
for  fees.  Thus  if  the  court  of  quarter  sessions  shall  be  of  opinion  that 
although  the  party  on  whom  the  inquest  was  held  died  a  sudden  death, 
there  was  no  ground  for  supposing  that  he  died  other  than  a  natural 
death,  they  ought  to  refuse  the  order  (z).     So  if  die  coroner  take  in- 

(w)  7  W.  IV.  and  1  V.  c.  68, 1. 1.  (z)  R.  v.  Kent  (Jtuticet),  11  East, 

he)  14, 1.  3.  R-  229.     In  this  ca«e,  where  the  de- 

M  Sect.  4.  ceased  having  complained  of  pain,  sat 
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&c. 


to  judf 


judgtne 
disturb 


(luisiiion  on  bodies  cast  up  by  the  sea,  which  it  is  the  usa^e  to  bury 
(see  48  G,  III.  c.  75),  or  inquisition  manifrsrly  inrormal,  as,  if  signed 
only  by  the  coroner  and  foreman,  the  jiistiees  may  filly  withholJ  the 
feefl(a).  On  application  of  this  kind  the  court  of  quarter  sessions  are 
whether  the  inquisitions  have  been  duly  taken  ;  and  if  there 
ason  for  imputing  to  them  that  they  have  exercised  their 
t  with  any  improper  bias,  the  court  of  queen's  bench  willoot 

■  tt). 

The  coroner,  if  he  take  more  than  his  Ices,  is  liable,  like  ollw 
public  ofhcers,  to  be  indicted  for  extortion,  as  well  as  for  groM 
neglect  or  corruption  in  the  discharge  of  his  duties;  but  these  lii- 
bihties  will  be  more  properly  considered  in  their  place  as  misde- 
meaoours  (c). 

SECTION  VI. 
Or  Gaolers,  Kekpers  of  Houses  of  Curkectios,  &c. 

It  is  the  dutv  of  all  gaolers  to  attend  on  the  court  of  quarter  sessioDk 
tliis  denomination  are  comprehended  all  persons  who  have  tbt 


Until 


donn  in  a  chsir  md  BuddenI;  ilied.  tlie 
court  cicolpsled  the  coroner  from  the 
impatatian  of  any  intendonal  iiii]>roper 
prufiticB,  M  the  taking  of  the  inquiaition 
seemfd  to  have  been  (uggesled  lo  him 
Iijolhers.  BatLord EllmbarotH/h.C.J,, 
obierved.  tlial  there  were  many  iiistancea 
of  coroners  boiing  exercised  their  oflice 


of  coronera  acting  bj  depulj-  "  Tb< 
ofSee,"  be  obser\'e?,  "  ii  a  juiiini]  dm 
End  it  mij  be  doubted  nhcthcr  its  intiei 
can  be  aasigDed  to  a  deputy  (properl;  M 
called)  of  any  deicripdon.  Nor  iom 
Buch  a  delegadoD  of  authority  appear  U 
be  more  juttiliable  oo  the  gronnd  of  cw 
venience  than  pf  law  ;  for  if  the  connM 
of  any  particular  coanty,  or  diitrid  sf  ■ 
county,  is  prevnnted  by  sickneii*,  er  uj 
other  unavoidable  neceuit  J,  from  altoj- 
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codtody  or  superintendence  of  the  prisons  to  which  the  jurisdiction  and 
cognizance  of  the  sheriff  or  of  the  justices  of  the  county  extend,  by 
whatever  name  they  may  be  usually  called.  Besides  the  obvious  duties 
of  the  gaoler,  in  bringing  the  prisoners  in  custody  who  are  to  take  their 
triab ;  in  bringing  vagrants  who  are  to  be  further  committed  or  dis* 
charged  ;  and  in  taking  charge  of  such  other  prisoners  as  may  be  com- 
mitted to  his  care  by  the  court,  he  has  important  duties  to  discharge, 
which  have  been  distinctly  ascertained  by  the  recent  statute  for  con- 
solidating the  laws  relating  to  prisons  (d).  By  that  act  the  keeper  of 
every  gaol  or  house  of  correction  is  required  **  to  keep  a  journal^  in 
which  he  shall  record  all  punishments  inflicted  by  his  authority  or  that 
of  the  visiting  justices,  and  the  day  when  such  punishments  shall  have 
taken  place,  and  all  other  occurrences  of  importance  within  the  prison, 
in  such  manner  as  shall  be  directed  by  the  regulations  to  be  made  under 
that  act  (that  is,  by  the  regulations  made  or  confirmed  at  every 
Michaelmas  quarter  sessions)  ;  which  journal  shall  be  laid  before  the 
justices  at  every  general  or  quarter  sessions,  to  be  signed  by  the  chair- 
man, in  proof  of  the  same  having  been  there  produced'*  {e).  By  the 
tame  statute  he  is  further  required  to  make  a  report^  in  writing,  of  the 
actual  state  and  condition  of  the  prisons  under  his  charge,  and  of  the 
number  and  description  of  prisoners  confined  therein,  to  the  justices  at 
every  general  or  quarter  sessions  ;  and  td  attend  at  such  sessions,  and 
give  answers  upon  oath  to  all  such  inquiries  as  shall  be  made  by  the 
justices  at  such  sessions,  with  respect  to  the  state  and  condition  of  the 
gaol  and  of  the  prisoners,  and  any  other  matters  relating  to  the  prison 
respecting  which  they  may  deem  it  necessary  to  inquire,  for  the  purpose 
of  carrying  that  statute  into  effect,  and  of  ascertaining  how  far  the 
chuBification  required  by  the  act  can  be  reduced  to  practice  (/).  He  is 
also  enjoined  by  the  same  act  at  every  quarter  sessions  of  the  peace,  to 
deliver  or  cause  to  be  delivered  to  the  coyxttdi  certificate  signed  by  him- 
self, contauiing  a  declaration  how  far  the  rules  laid  down  for  the  goverii- 


it.  The  evil,  therefore,  of  deputing  eren 
m  tfkitmi  person  to  take  an  inqnisition, 
■taj  be  most  seriously  fdt  in  the  admi* 
nitration  of  public  justice. 

It  may  also  be  right  to  notice  here  the 
very  defectiipe  manner  in  which  the 
tfchnical  parts  of  a  coroner's  daty  are 
vsnally  performed.  So  little  skill  and 
care  are  bestowed  in  framing  inquisitions 
eootainijig  charges  of  mnrder,  that  it  is 
cieeedingly  rare  to  6nd  one  sufficiently 
formal  to  warrant  a  trial  upon  it,  after  a 
bill  has  been  thrown  out  by  the  grand 
jury.  Complaints  are  made  by  the  judges 


at  almost  every  assizS,  of  the  gross  in- 
sufficiency of  the  inquisitions  ;  and,  as 
the  court  of  quarter  sessions  have  a  right 
to  see  that  such  inquisitions  are  duly 
taken  before  they  allow  fees  for  taking 
them,  it  might,  perhaps,  be  well,  if 
that  court  would  look  at  the  inquisi- 
tions previous  to  making  an  order,  and 
refuse  the  fees  when  the  inquisitions 
shall  be  glaringly  inadequate  to  the  pur- 
poses for  which  they  are  taken. 

(<n  4  G.  IV.  c.  64. 

(0  4G.IV.  c.64,  s.lO. 

(/)4  G.IV.  c.64,s.l4. 
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ment  orhis  priun  have  been  complied  with,  and  pointing  out  any  ud 
every  deviation  therefrom  which  may  have  taken  place,  on  pain  of  Ibr- 
feiting  10/.  (ff).  He  is  likewise  required,  one  week  before  the  Mtckml- 
mas  session  in  every  year,  to  make  up  a  return  of  the  state  of  bit 
prison  in  the  year  then  ending,  in  the  form  contuned  in  the  acbedak 
annexed  to  that  act  marked  (B),  and  to  deliver  orcauaethe  aunetobe 
delivered  to  the  clerk  of  the  peace  or  his  deputy,  for  the  use  of  tk 
justices  assembled  at  such  quarter  sessions  (A).  Nor  do  bis  duties,  in 
respect  of  the  sessions,  cease  with  them  ;  for  he  is  further  required,  ob 
the  second  day  afler  their  termination,  to  transmit  by  the  post  to  one 
of  her  majesty's  principal  secretaries  of  state  a  calendar,  containiaE 
the  names,  the  crimes,  and  the  sentences  of  every  prisoner  tried  at  nek 
session,  under  penalty  of  201.  if  he  shall  neglect  or  refuae  to  transmit 
such  calendar,  or  shall  wilfully  transmit  a  calendar  contaioinf  say 
false  or  imperfect  statement  (t). 

Calendars  of  Prisonert  in  Houses  of  Correction,  and  ho*  m  Contj 
Oaols.] — ^The  attention  of  the  legislature  has  been  directed  to  takt 
away  the  iucouvenience  and  expense  found  to  result  from  the  practice 
of  committing  to  the  common  gaol  of  a  county,  persons  charged  with 
offences  intended  to  be  tried  at  county  assizes  or  sesaions  hokten  it 
places  distant  from  the  coibmon  gaol;  and  it  ia  now  accoidhigly 
provided  that  any  justice  or  coroner  acting  within  their  several  juris- 
dictions in  England  and  Wales,  may  commit  for  safe  cnitody  to  UJ 
house  of  correction  situate  near  the  place  where  such  asuxea  or  ses- 
sions are  intended  to  be  holden,  any  person  chained  before  them  with 
any  offence  triable  thereat :  and  whenever  any  such  persona  ate  n 
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either  to  transportation  or  imprisonment,  may  be  committed  to  any 
house  of  correction  for  the  county  in  execution  of  the  judgment,  and 
in  case  of  commitments  of  persons  either  sentenced  to  transportation, 
or  pardoned  for  a  capital  offence  on  that  condition,  all  the  powers 
given  by  former  acts  to  sheriffs  and  gaolers  for  removing  offenders  ao 
sentenced,  are  extended  to  the  keepers  of  houses  of  correction  haying 
SQch  o&nders  in  their  custody  (k). 

The  salaries  and  allowances  of  the  keepers  and  other  officers  in  the 
gaob  are  all  within  the  control  of  the  justices  of  sessions ;  who  may 
also  grant  a  supemnnuated  keeper  such  annuity  as  they  may  think 
proportioned  to  his  merits  and  length  of  service  (/)• 


SECTION   VII. 
Of  Constables. 

High  or  Chief  Constables,  their  Appointment  and  Duties,] — ^Whe- 
ther  high  or  chief  constables,  viz.,  constables  of  hundreds,  wapen- 
takes, &c.,  originated  with  the  statute  of  Winton,  13  £d.  I.  st.  2,  c.  6, 
which  mentions  them,  or  came  in  with  justices  of  peace  in  1  £d.  III. 
(st.  2,  c.  16)  as  their  proper  officers,  or  existed  at  common  law  as  sub- 
ordinate to  the  ancient  conservators  of  the  peace,  was  vexaia  questio{m) ; 
but  the  preponderance  of  authority  seems  to  show  the  latter  (n).  The 
high  constable  has  the  same  authority  as  the  petty  constable  in  breaches 
of  the  peace ;  and  both  were  formerly  appointed  by  the  sheriff*  in  his 
court  of  record,  the  tourn  (o),  unless  there  was  a  feudal  Iprd  of  the 
hundred  who  had  a  leet ;  in  which  case  he  was  high  constable,  and  his 
steward  of  the  leet  admitted  the  petty  constables  chosen  there  by  the 
homage  (/i). 

However,  since  the  disuse  of  the  sheriff* 's  tourn,  the  right  of  appoint- 
ing a  high  or  chief  constable  has  devolved  on  the  general  body  of  the 
justices  of  the  county  or  riding  in  Yorkshire,  or  division  in  Lincoln- 
ihire(^),  to  be  exercised  in  their  general  or  quarter  sessions  :  and  no 

(il)  5  &  6  W.  IV.  c.  38, 1. 4.  Reg,  y.  Watkinmm,  2  P.  &  D.  619. 
(/)  4  G.  IV.  c.  64, 1. 26.  lo)  4  Inst.  265. 

Im)  See  per  Twitdm,  J.,  Homby*9  (p)  Dalton,  c.  28  ;  Bac.  Ab.  tit.  Oon^ 

;  1  Mod.  13  ;  JUp.  v.  Wpatt,  1  Salk.  itable  (A.)  683.     See  per  Lord  TWi/er- 


380;  Dftlt.  c.  28 ;  2  Hawk.  c.  10,  s.  33 ;  den  in  R.  v.  Adlard,  4  B.  &  Cr.  779,  and 

Vio.  Ab.   dt.   OmgiMe  (A.)  ;   1  Bla.  other  caaes  cited,  poti. 

Cob.  115  ;  I>oagL  28—30.  (q)  See  Bvam  v.  Stetena,  per  iMrd 

(«)  See  sathoritles  ooUected  arguendo,  Kenyon,  4  T.  R.  227. 
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UDgle  justice  or  justices,  assembled  in  petty  seiuoni,  or  eren  iu  ^mcU 
Ktsions  for  the  particular  division,  hundred,  wapentake,  &c.,caDtikt 
on  themselves  that  duty  (r). 

The  appoiDtment  of  these  ofScers  isof  the  more  importance,  at  tlwj 
form  the  first  and  immediate  auziliaiiea  of  the  acting  portion  of  tbe 
magistrates  in  the  preservation  of  the  peace,  and  form  tltt  Unic  betwMB 
them  and  all  tbe  petty  constables  througfaout  their  jurisdiction.  TIkj 
must  always  be  sworn  in,  either  at  some  such  session,  or  by  wanaat 
from  the  same  (i),  and  are  bound  to  attend  the  quarter  seuions(0,  U 
make  return  of  the  warranu  directed  to  them  previous  to  the  sa- 
sions  (u),  to  receive  the  instructions  of  the  justices,  and  to  report  tks 
state  of  the  queen's  peace  within  the  division.  Such,  at  least,  are  tbe 
general  duties  assigned  to  them  by  the  nature,  and  from  the  originil 
founda^on  of  their  office.  Besides  these,  however,  many  others  ban, 
from  time  to  time,  been  imposed  upon  them  by  statute,  too  nnmerooi 
to  be  enumerated  here;  as  many  of  them,  although  more  or  less  con- 
nected with  their  attendance  upon  the  sessions,  are  to  be  executed  oat 
of  session. 

The  high  or  chief  constables  employed  in  collecting  county  raus, 
may  be  required  by  justices  (if,  as  it  seems,  in  quarter  or  general  sesnoai 
assembled)  to  give  security  to  account  for  them(v).  Tbey  are  directed 
by  statute,  at  the  general  or  quarter  sessions,  if  thereto  required,  to 
account  for  tlie  general  county  rate  by  them  received,  on  pain  of  being 
committed  to  gaol  until  they  shall  account;  and  to  pay  over  the 
money  in  their  hands  according  to  the  order  of  the  said  court,  on  the 
like  penalty.  And  all  the  accounts  and  vouchers  shall,  after  having 
been  passed  at  the  said  sessions,  be  deposited  with  the  clerk  of  tbe 
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mit  if  they  do  not  answer  (y),  or  use  contumelious  language  to  it  (z). 
beir  duties  relative  to  their  parishes  are,  in  a  great  degree,  similar  to 
lote  of  the  chief  constables  respecting  the  hundreds,  with  some 
Iditional  ones ;  such  as  reporting  the  state  of  their  respective  parish 
jocks(a),  giving  evidence  respecting  the  execution  of  warrants  where- 
itb  they  may  have  been  charged,  and  all  other  matters  pertaining  to 
leir  office,  both  as  conservators  of  the  peace,  and  as  ministers  of  the 
ntices  attending  the  court,  to  keep  it;  also  attending  the  grand  and 
etk  juries  during  their  sittings. 


Petty  Constables f  how  appointed  and  sworn,] — At  common  law, 
€lty  constables  were  appointed  by  the  homage  in  courts  leet,  or  views 
f  frankpledge,  consisting  of  all  the  inhabitants  and  residents  within 
be  district,  or  in  the  sheriff's  tourn  ;  and  though  this  usage  has  been 
leparted  from  in  many  instances  from  the  disuse  of  those  courts,  it  is 
aramonnt  to  all  others  where  it  still  remains  (b)  ;  so  that  as  the  right 
f  appointing  a  petty  constable  is  primd  facie  in  the  leet,  if  there 
las  been  no  default  there,  the  sessions  have  no  power  (c). 

So  much  of  the  act  29  G.  II. c.  25  (applying  to  Westminster),  ''and 
»f  any  other  act  as  requires  or  authorizes  the  appointment  of  any  con- 
tables  or  high  constable  at  any  court  leet,"  is  repealed  {d)  ;  and  as 
be  neglect  of  holding  courts  leet,  or  of  taking  care  that  petty  constables 
ire  there  appointed,  is  very  general,  it  is  common  to  find  tliem 
lominated  as  of  necessity  by  their  respective  parishes  in  vestry,  ward- 
note,  &€.,  or  by  justices  in  sessions,  and  sworn  into  office  by  such 
ostices  (e).  This  last  is  said  by  Hawkins  to  be  on  every  account  the 
letter  and  more  regular  mode(/). 

If  a  petty  constable  refuses  to  be  sworn  in  before  a  justice,  he 
annot  be  committed  (^),  but  may  be  bound  over  to  the  assizes 
nr  sessions  of  the  peace,  and  be  there  indicted  for  such  his  con- 
empt  (A).  If,  being  present  at  the  leet,  he  refuses  the  office,  the 
iteward  may  fine  him  (i) ;  and  if  absent,  the  homage  must  present  his 


(y)  Dalt.  c.  185. 

(x)  Anom,  1  Ventris,  336 ;  Jl.  ▼.  Love- 
l0i,ST.R.  617. 

(«)  Seems  nnuecessary  linoe  7  &  8 
3.  IV.  c  38. 

(i)  See  per  Lord  Temterdm,  C.  J.,  in 
R.  ▼.  Adi4ard,  4  B.  &  Cr.  77il ;  Stepney 
[Cuui^le'M)  ease,  1  Bulstr.  174  ;  JLtm. 
mfim  (QmMtable'e)  eate,  Stra.  798; 
[xw.  D.  tit.  Leet,  (M  6.) ;  Vin.  Ab.  tit. 
3»v/«  (I. a.)  and  tit.  Omatatle  (B.) 

(f)  R,  T.  Gimdge,  Stra.  1213 ;  FiU- 


gib.  192 ;  R.  ▼.  Routledge,  Doug.  536. 

(d)  2  &  3  y.  c.  47,  8. 1,  came  into 
operation  17  Aug.  1839. 

(e)  R,  ▼.  Heweon,  12  Mod.  180,  per 
HoU,C.3. 

(/)  Hawk.  B.  2,  c.  10,  s.  37 ;  and  see 
R.  T.  Franekard,  Stra.  1149. 

{g)  Dalt.  c.  28 ;  Dyer,  29. 

(A)  Poii,  p.  107  ;  R,  v.  Crawley,  Cro. 
Car.  567 ;  2Uawk.  c.  10,8. 46;  Greitley'e 
ease.  8  Rep.  38 ;  Jl.  ▼.  Love,  Stra.  920. 

(t)  Reg,  ▼.  Doiey,  Salk.  175. 
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reruial  at  the  next  court,  where  he  shall  be  unerccd  O*)  •  ■■■d  if  <'*^ 
ranted  by  custom,  the  amerciameat  distrained  l(>r(i).  If  there iin 
such  custom,  the  remedy  is  by  actiou  of  debt(^ ;  ftod  in  all  cases  wkgn 
a  high  or  petty  coutable  duly  chosen,  refuses  to  take  on  himself  the 
office  and  to  be  sworn  in  accordingly,  within  a  month  after  his  ap- 
pointment, he  may  be  indicted  at  the  sessions  or  assises;  when,  if  k 
does  not  establish  a  valid  defence  of  un6tness,  e.  g,,  non-inhafaitaBej  ■ 
the  district  or  parish,  not  dwelling  conreniently,  being  of  weak  body, 
chosen  from  spleen,  attendance  in  public  courts,  &C.  dte.,  he  will  bt 
convicted,  and  punished  by  impngonment  or  fiae(M). 

Appmntimg  Petty  Comtablet  iit  Placot  when  nmu  were  b^fan.}— 
The  justices  in  general  or  general  quarter  sessions  are  the  props 
judges  when  it  is  necessary  and  right  to  appoint  petty  conslables  bt 
villages  that  have  not  had  any  before  (n) ;  and  by  13  &  14  C.  IL  & 
12,  a.  15,  if  a  countable,  headborot^h  or  titfaingman,  shall  die  or  go 
out  of  the  parish  during  his  year,  any  two  justices  may  maka  sod 
swear  a  new  one  until  the  lord  of  the  leet  shall  bold  his  court,  or  tiB 
next  quarter  sessions,  who  shall  approve  of  the  officer  so  made  ind 
sworn,  or  appoint  another  (o), 

ConttahUt  tn  Tovmt  Corporate.} — In  towns  not  having  towDCOnndk 
within  £  &  6  W,  IV,  c.  76,  the  corporations  cannot  choose  cooitaliki 
as  of,  common  right;  but  by  custom  tliey  may,  as  having  the  goven^ 
ment  of  the  place  reposed  in  them;  they  must,  however,  prescribe i)t 
it{p).  Before  the  municipal  corporation  act  just  mentioned,  chartff 
justices  in  a  borough  had  the  same  authority  in  these  cases,  *.j.  of 
creating  a  higli  constable,  as  justices  under  a  general  commission  (f); 
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Stables  is  regubted  by  watch  committees,  see  5  &  6  W.  IV.  c.  76, 
S.76. 

Mandamus  Ues  to  Justices  to  swear  Constables,] — Constables  are 
so  necessary  a  part  of  the  general  system  for  the  preservation  of 
the  peace,  that  the  court  of  queen's  bench  will  grant  a  mandamus  to 
compel  the  justices  to  swear  in  such  as  have  been  duly  appointed  (r) ; 
and  if,  on  the  other  hand,  a  constable  duly  chosen  reiiise  to  take  upon 
hittsdf  the  office  and  to  be  sworn  in,  he  may  be  indicted  at  the  ses* 
sk>os  (or  assizes),  when,  if  he  does  not  establish  a  legal  defence, «.  g.^ 
non-inhabitancy  in  the  parish,  not  dwelling  conveniently,  weakness  of 
body,  being  chosen  from  spleen,  &c.  &c.,  he  may  be  punished  by 
imprwonment  or  fine  («). 

Oaths  of  High  and  Petty  Constables.]— High  (or  chief)  constaUes 
aie  required  to  take  the  oaths  of  allegiance,  supremacy,  and  abjura- 
tion, as  others  who  qualify  ibr  offices  (t) ;  but  they  were  never  required 
to  receive  the  sacrament,  or  to  subscribe  the  declaration  against 
transubstantiation,  nor  are  they  required  to  make  the  declaration  in 
lieu  of  the  sacramental  test.  Petty  constables  are  required  only  to 
take  an  oath  of  office^  which  has  varied  at  different  periods.  The 
fiNin  anciently  in  use  has  been  preserved  by  Dalton,  but  it  has  become 
obsolete ;  and  as,  while  it  enumerates  some  branches  of  a  constable's 
duty,  it  omits  some  of  equal  importance,  it  seems  better  to  swear  all 
constables  to  the  due  execution  of  their  office,  in  the  following  form, 
which  is  commonly  adopted. 

Toa  shall  weU  and  truly  senre  our  SoTereign  Ladj  the  Queen,  in  the  office  of 

eoBstaUe  for  the  hundred  of  ^—  [or  township  of or  parish  of  — ] , 

m  the  county  of  ,  according  to  the  best  of  jour  skill  and  knowledge,  for  the 

year  cnsmng,  or  till  another  be  appointed  in  your  place.    So  help  you  God. 

Fees  of  Constables  to  be  submitted  to  the  Justices  in  Sessions,] — In 
particular  instances,  the  court  of  quarter  sessions  has  cognizance  of 
the  fees  of  constables  for  the  execution  of  certain  parts  of  their  duty. 
Special  constables  are  entitled  to  a  reasonable  remuneration  for  their 
services  in  executing  warrants  in  cases  of  felony,  to  be  allowed  by  two 
jostkres,  subject  to  the  confirmation  of  the  justices  at  the  next  quarter 
Kssion,  whcuie  order  on  the  treasurer  of  the  county  for  payment  is 


(r)  Hawk.  B.  2,  c.  10,  s.  47.  29  ;  Vin.  Abr.  tit.  ContttaUt  Com.  Dig. 

(t)  See  R.  V.  Adimrd,  4  B.  &  Cr.  772 ;     tit.  Privilege :  Indictnient,  poet,  Ch.  VI. 
7  DowL  &  R.  340 ;  Dyer,  31 ;  Dalton,  c.  (/)  1  G.  I.  c.  2. 
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necessary.  And  by  a  BJniilaT  mode  of  proceeding,  kitfh  coniUlila  m  I 
to  be  reinuoerated  for  eitraordinxry  esertioni  in  casea  of  tnmnh,  liol,  I 
or  felony  (u) ;  e.  g.,  for  payments  made  to  apecial  cooBtablet  procnrel  1 
by  him  by  direction  of  tlie  justices  to  suppress  rioti  at  an  electioD.ud  ' 
duly  sworn  in  accordingly ;  and  also  for  sums  paid  to  ordinary  cob- 
Btables  by  way  of  compensation  for  their  extraordinai;  emtiou  fcr 
the  same  object  (e). 

Feet  of  Conttahlet  acting  in  Parochial  BtutnettJ] — AIn  in  the 
eiecution  of  parochial  business,  constables,  and  all  peraona  acting  ia 
the  capacity  of  constables,  having  delirered  their  accounta  to  the  orcr- 
seers  of  the  poor  of  their  respective  parishes,  are  placed  ultiniBldj 
under  ihe  control  of  the  justices  in  session,  respectiog  the  liqnidslia 
of  such  accounts,  where  any  dispute  or  difierence  of  opinioo  wm 
upon  them.  And  the  justices  so  assembled  have  moreover  the  poav 
of  laying  down  any  rules  and  regulations  protpecHveljf,  respecliit 
such  allowances  to  constables  generally  for  such  occa«ons  nlgect  M 
the  approbation  of  the  judge  of  assize  (u). 

Constable  may  appoint  a  Deputy.] — As  the  office  of  cofutabk  ii 
not  a  judicial,  but  a  ministerial  office,  a  party  appointed  may  execM 
the  duties  by  deputy  (z).  And  even  a  b^h  constable  may  depitt 
any  competent  person  to  do  a  particular  ministerial  act,  by  parol,  aid 
without  causing  him  to  be  sworn,  as,  for  example,  to  billet  ialdien(ji). 
In  this  case  the  superior  will  be  answerable  for  the  deputy;  but  wfaoei 
deputy  is  appointed  to  do  the  entire  duties  of  the  office,  aa  ia  often  dit 
case  in  the  instance  of  petty  constables,  the  deputy  must  be  accepted 
and  sworn  in  at  the  sessions  as  substitute,  and  from  that  time  it  himseV 
the  constable.  By  such  acceptance  and  swearing  of  the  depaty,  tbt 
principal  is  discharged  from  all  responsibility  ;  and  cannot  be  reqniied 
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ind  petty  constables  to  make  presentments  of  various  matters  at  the 
Msioos;  but  that  coorse  of  proceeding  is  abolished  by  recent  enactment, 
it  least  as  to  the  indictable  and  other  offences  there  enumerated  (a). 

Removal  of  High  and  Petty  Constables.] — High  constables  are  to 
be  remoyed  for  good  cause  by  the  same  authority  which  appointed 
thein,e.  g,  by  the  majority  of  the  justices  assembled  in  the  general  or 
qaarter  sessions  (6). 

Petty  constables,  headboroughs,  or  tithing-men,  appointed   and 
tvom  in  a  court  leet,  cannot  be  discharged  by  the  quarter  sessions  on 
lay  ground  (c);  for  that  court  seems  to  have  no  power  to  displace  a 
ooostahle  duly  appointed  at  a  leet  (c),  except  in  the  instance  provided 
by  Stat.  13  &  14  C.  II.  c.  12,  s.  15,  viz.  where  any  officer  continues 
ibofe  a  year  in  his  office :  in  which  case  they  may  discharge  him  and 
put  in  another  "  till  the  lord  shall  hold  a  court,  as  aforesaid."    If  they 
Defuse,  the  court  of  queen's  bench  will  compel  the  discharge  by  man- 
damus (c/).     If  the  leet  chooses  unable  or  unfit  persons,  it  seems  that 
the  lord  should  be  '*  dealt  with  to  choose  fitter  constables ;  and  on  his 
default  complaint  is  to  be  made  to  the  assizes  or  sessions  of  the  peace, 
torn  whence  a  warrant  is  to  be  granted  to  the  justices  of  peace  to 
swear  and  choose  others  more  fit"  (e).     But  it  seems  that  the  sheriff, 
or  lord,  or  steward  of  a  leet,  and  also  such  justices  in  or  out  of  session 
IS  may  have  power  to  appoint  petty  constables,  may  lawfully  for  good 
atuse  dbplace  such  as  they  have  themselves  appointed  (/). 

Special  Constables  in  Cases  of  Apprehended  Disturbance.] — By  an 
let  which  came  into  operation  on  15th  October,  1831  (^),  in  cases  of 
tumolt,  riot,  or  felony  committed,  or  reasonably  to  be  apprehended, 
where  the  ordinary  officers  are  not  sufficient  to  preserve  the  peace. 


(c)  7  &  8  G.  IV.  c.  38,  pott,  Ch.  IV. 
1. 2 ;  and  lee  the  decision  in  Michaelmas 
renn,  1827,  R.f.  Brid§^ater  and  Taun- 
teB  Canal  Con^anyt  7  B.  &  Cr.  514, 
m  which  case  this  act  was  not  cited, 
khoiigh  it  had  reodved  the  royal  assent 
m  the  21st  of  June  preceding.  Qjtuere, 
whether  high  consUbles  are  not  still 
iMmnd  to  present  defaolts  of  the  petty 
MBstaUes  in  their  hundreds,  after  they 
bate  been  1^^7  chosen  and  sworn. 
Bee  1  Barn's  J.  tit.  Conttable,  28th  Ed. 
327;  as  to  the  constables  of  Middle- 
lex,  see  pott,  Ch.  IV.   s.  3 ;  Ch.  VI. 

1.17.  ^    , 

(*)  Com.  Dig.  Leet  (M  5)  j  Dalton, 


c.  28,  p.  63 ;  Reg.  ▼.  White,  1  Salk. 
150 ;  1  Bulst.  174  ;  Beg.  y.  Watkinton, 
eupra. 

(c)  Stepney  {Cofutdblee)  eate,  Bnlstr. 
174  ;  Limington  {Constables)  case,  2 
Stra.  798  ;  Com.  Dig.  tit.  Leet  (M  6)  ; 
R.  y.  Burden  and  Wak^fbrd,  Bamar- 
diston,  B.  R.  Rep.  51. 

(d)  2  Hawk.  B.  2,  c.  10,  s.  38. 

\e)  Direction  of  a  judge  of  assise  at 
Cambridge,  8  Car.  as  cited  by  Dalton, 
c.  28,  p.  64. 

(/)  Hawkins,  B.  2,  c.  10,  s.  38  ; 
Bulst.  174,  Stepney  case. 

(jg)  1  &  2  W.  IV.  c.  41,  enlarged  by 
5&6  W.  IV.  C.43. 


two  justiccB  may  appoint  resident  householders  and  person*  liable  W 
serve  the  office  of  constable,  to  act  as  special  constables  for  such  iJw 
and  in  such  manner  as  lo  the  justices  should  seem  lit  for  preseivin; 
public  peace  and  protecting  the  inhabitants  and  their  property.  Ttii 
act,  thoug'h  most  important,  is  hardly  within  the  purciew  of  a  work 
principally  relating  to  the  powers  of  quarter  sessions. 

County  and  District  Constables:  or,  "Rural  Po/ice."]— By  w 
act  passed  27th  August,  1839  (/i),  general  or  quarter  sessions  of  the 
peace  of  any  county  in  England  or  Wales,  may  report  to  the  Secretary 
of  State  the  necessity  of  an  additional  appoiniment  of  conatablu,iD 
numbers  of  not  more  than  one  to  each  1000  of  the  population.  Set 
pMt,  Chap.  XV. 


SECTION  VIII. 

Of  Grand  and  Petty  Jurors. 

The  multifarious  enactments  respecting  the  qualifications  of  jamti, 

and  the  mode  of  summoning  them,  underwent  an  entire  reTiskiD  ii 

1825,  and  are  now  comprised  in  a  single  statute,  6  G.  IV.  c.  60. 

Parties  liable  to  serve  at  the  Quarter  Sessions  on  Grand  and  Pittj 
Juries.} — Every  man,  except  as  thereinafter  excepted,  between  the 
ages  of  twenty-one  years  and  sixty  years,  residing  in  any  county  io 
England,  who  shall  have  in  his  own  name,  or  in  trust  for  liim,  withifi 
the  same  county,  10/.  by  the  year  above  reprises,  in  lands  or  tene- 
ments,  whether  of  freehold,  copyhold,  or   customary  tenure,  ot  of 
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r  the  trial  of  all  issues  jobed  in  such  courts  of  session  of  the 
Bd  triable  in  the  county,  ridiog,  or  diYision  in  which  every  man 
ied  reiqtectiTeiy  shall  reside  (t). 

es  exempUdfram  serving  an  Juries,] — From  this  liability  the 
I  parties  are  especially  exempted,  and  are  to  be  omitted  in  the 
pared  under  authority  of  the  statute  : — peers,  judges  of  the 
ourts  of  record  at  Westminster,  clergymen  in  holy  orders, 
f  the  Roman  Catholic  fidth  who  have  duly  taken  and  sub- 
iie  oaths  and  declarations  required  by  law,  persons  who  shall 
'  preach  in  any  congregation  of  protestant  dissenters,  whose 
'  meeting  is  duly  registered,  and  who  shall  follow  no  secular 
on  but  that  of  a  schoolmaster,  producing  a  certificate  of  some 
€  the  peace  of  their  having  taken  the  oaths,  and  subscribed  the 
ion  required  by  law ;  Serjeants  and  barristers  actually  prac- 
members  of  the  society  of  doctors  of  law,  and  advocates  of  the 
V  actually  practising ;  attornies,  solicitors,  and  proctors  duly 
1  in  any  court  of  law  or  equity,  or  of  ecclesiastical  or  admiralty 
ion,  in  which  attornies,  solicitors,  and  proctors  have  usually 
Imitted,  actually  practising,  and  having  duly  taken  out  their 
tes ;  officers  of  any  such  courts  actually  exercising  the  duties 
respective  offices ;  coroners,  gaolers,  and  keepers  of  houses  of 
3n :  members  and  licentiates  of  the  royal  college  of  physicians 
Ion,  actually  practising ;  surgeons,  being  members  of  one  of 
al   colleges  of  surgeons  in  London,  Edinburgh,  or  Dublin, 
ually  practising ;  apothecaries  certificated  by  the  court  of  ex- 
of  the  apothecaries*  company,  and  actually  practising ;  officers 
majesty's  army  or  navy  on  full  pay ;  pilots  licensed  by  the 
house  of  Deptford  Strond,  Kingston-upon-Hull,  or  Newcastle- 
yne,  and  masters  of  vessels  in  the  buoy  and  light  service,  em- 
by  either  of  these  corporations,  and  pilots  licensed  by  the  lord 
of  the  cinque-ports,  or  under  any  act  of  parliament  or  charter 
regulation  of  pilots  in  any  other  port ;  the  household  servants 
king ;  officers  of  customs  and  excise ;  sherifTs  officers,  high 
ksy  and  parish  clerks  (^'),  magistrates,  clerks,  ushers,  door- 
and  messengers  of  the  police  courts  or  offices  established  in 
ex,  Westminster,  and  Surrey  (A).     No  justice  of  peace  is  to 
aoned  or  impanelled  as  a  juror  to  serve  at  any  sessions  of  the 


.  TV.  c.  50,  8.  1.  (*)  2  &  3  V.  c.  71,  s.  3. 

5.  rV.  c.  50,  s.  2. 
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peace  for  the  jurisdiction  of  which  be  is  a  ji»tice</> ;  and  the  inh*^ 
bitants  of  Westminster  are  expressly  exempted  from  serving  on  107 
jury  at  the  sessions  of  the  peace  for  the  county  of  Middlesex  (a); 
— a  privilege  which,  bejag  conferred  by  gtatute,  does  not  seem  to  bs 
taken  away  by  5  &  6  W.  IV,  c.  76,  s.  123.  The  councUlors,  justices, 
treasurer,  and  town-clerk  of  every  borough,  are  exempt  from  aerring 
on  juries  summoned  either  in  tbe  borough,  or  in  the  county  wherein  it 
ia  situate  (n).  Burgesses  of  a  borough,  for  which  a  separate  conrt  of 
qnarter  sessions  of  the  peace  is  holdeu,  are  exempt  from  serving  on 
jnries  summoned  for  trial  of  issaes  joined  in  a  court  of  general  Ot 
quarter  sessions  of  the  peace  in  the  county  wberdn  snch  borough  it 
situate  (o).  Visitors  or  deputy  visitors  of  houses  of  indastiy  esta- 
blished by  parishes  incorporat«l  under  22  O.  III.  c.  83,  are  exeioptcd 
by  8.  10  of  that  act,  which  is  not  repealed  by  6  Q.  IV.  c,  50.  See, 
however,  4  &  5  W.  IV.  c.  76,  a.  41. 

Besides  tbe  above,  all  persons  who,  before  6  G.  IV.  c.  £0,  were  oc- 
empted  by  virtue  ofany  prescription,  charter,  grant,  or  writ  (e.^.  of  pri- 
vilege), retain  their  privilege  (;>)  ;  but  the  late  municipal  corporation  act 
aboliahed  this  immunity  as  to  persons  in  boroughs  (y),  by  rapealtng 
that  enactment,  as  far  as  respects  them ;  and  enacting  inst^u),  that  W 
persons  in  any  borough  shall  continue  to  be  exempt  from  serving  oa 
juries  lu  any  of  the  Icing's  courts  of  record  at  Westminster,  or  ia  the 
superior  courts,  civil  or  criminal,  of  the  counties  paladne  of  Lanculer 
and  Durham,  or  in  any  court  of  assize,  nisi  prius,  oyer  and  termiMr, 
gaol  delivery,  or  sessions  of  the  peace,  or  in  any  other  of  the  kill's 
courts,  by  virtue  of  any  writ,  grant,  charter,  prescription,  or  otherwise. 

It  is  said  to  be  the  practice  not  to  summon  those  persona  to  serre 
lurors  ai  so^si'-iis  wlio  nic  on  tliu  ihmfT?-  li-t 


i  saperrision  of  the  magistrates.  For  this  purpose  it  requires 
erk  of  the  peace  vithin  the  first  week  of  July  in  every  year,  to 
ind  deliver  his  warrant  to  the  high  constable  of  each  hundred, 
wapentake,  or  other  like  district ;  by  which  he  shall  command 
to  issue  precepts  to  the  churchwardens  and  overseers  of  the  poor 
several  parishes,  and  to  the  overseers  of  the  poor  of  the  several 
hips  within  their  respective  con  stable  wicks,  requiring  them  to 
re  and  make  out  before  the  1st  of  September,  a  true  list  of  all 
II  then  residing  within  their  respective  parishes  and  townships 
ied  and  liable  to  serve  on  juries,  and  further  lo  comply  with  the 
itions  of  the  statute  (t).  To  every  warrant  so  issued  by  the  clerk 
I  peace,  he  is  directed  to  annex  a  competent  number  of  precepts 
^tams  for  the  use  of  the  respective  persons  by  whom  such  pre- 
■n  to  be  issued,  and  such  returns  are  to  be  made,  which  docu- 
■  be  mnst  cause  to  be  printed  at  the  county's  charge. 
!  fiiUowbg  is  the  form  of  the  Wareamt  iivovided  by  6  G.  IV.  c. 
ibe  issued  by  the  clerk  of  the  peace  to  the  high  consUbles  of  the 
s  districts  of  the  county. 

'^  J  dwhondnid  \lth;wvtntakt,  l(t.1  of— within  thaoomitj' 

M  MS  to  leqoin  job,  within  fiFoitMii  iMjt  after  t^  ndrfpt  hereof,  to  lime 
Srcr  [in  tte  fina  hereanto  annexed,  or  ai  near  thereto  s>  majr  be]  fonr  pre- 
D  ae  diDTchwanleM  and  oveneen  of  the  poor  of  the  levnal  pailihei,  aod 
iifenaen  of  the  poor  of  the  eereisl  townihipa  within  toot  oomtablewlck,  re- 
;  Iteta  to  make  est  and  retain  trae  liita  of  Jurors,  and  tdq  are  at  the  aama 
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If  then  is  »qj  parisb  within  jour  con  atabtewidc  thathii  no  orenKn  oftbe  po«F 
except  the  churchWHrdcm,  yon  ire  id  luch  cue  to  treat  them  u  the  cfaarchnidoB 
and  overseers  of  such  iiariih,  and  to  direct  jonr  precept,  tofether  with  ■  nSdnl 
number  of  forms  of  returns,  to  them  accordingly  )  and  if  (kere  ii  anj  pariik  a 
township  which  eitends  into  any  other  conatablewick  besides  jour  own,  jon  tn  W 
treat  every  inrh  pariah  or  township  aa  within  jour  conatablewiok,  proiiiled  lie 
principal  chnrch  of  surh  pariah  or  townahip  ia  ntuated  within  yoor  constsUeaiel. 
and  you  are  to  isane  your  precept)  with  *  inflSdent  namber  of  (bnns  of  iHara 
accordingly  ;  and  these  leTcral  matters  yon  are  in  do  wiae  to  omit  npcin  the  pcdl 
that  sball  enaue. 

Given  under  my  hand  at in  the  said  county,  the daj  of ,  h  Ik 

cterkof  the  peace  for  the  said  connty  [riifiii;  »^dt>WM]- 

The  following  ia  tlie  form  of  the  Puecept  provided  by  the  game  icl, 
to  be  issued  on  the  warrant  of  the  clerk  of  the  peace  by  every  higk 
constable  to  the  pariah  officers  of  the  several  parishes  and  towothipi 
within  Iiis  district,  and  which  minutely  explains  their  duties: 

f     To  the  churchwardens  and  OTcneers  of  the  poor  of  tlie  parid 

_  '  \  Tor  lo  Ihe  ovinter  of  Ike  toicnikiB']  of . 

Comlgnf I'-  I-  j-j 

By  Tirtaeof  a  warrant  from  the  clerk  of  the  peace  of  the  said  coonty  [ridtaf  r 
dJDfaionj ,  unto  me  directed,  yon  are  hereby  required  to  make  out,  befbre  the  fint 
day  of  September  neit,  a  true  list,  in  writing,  in  the  (brm  hereunto  anneied,  tm- 
taining  the  names  of  all  men,  being  natoral  born  aubjects  of  the  king,  betwcca  tht 
ages  of  twenty  one  and  sixty,  reiiding  within  yonr  pariah  [or/omujl^],  qnlifiedt* 
■erve  npon  juriea  ;  that  is  to  say,  of  every  such  man  who  has  in  his  own  name,  or  ia 
trust  for  him,  a  clear  income  of  ten  pounds  by  the  ytar  in  lands  OT  tencBenUi 
whether  of  freehold,  copyhold,  or  cnitomary  tennre.  or  of  ancient  demesne,  sitaitt 
in  the  said  county,  or  in  rents  iasning  oat  of  any  inch  landi  or  tenements,  oris 
socb  lands,  tenements,  and  reula,  taken  together,  in  fee  simple,  or  fee  taQ,  or  fcr 
his  own  life,  or  for  the  life  of  any  other  peraona  ;  and  also  of  erery  md)  man  wk 
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taxes,  or  any  other  officer  who  has  the  custody  of  any  house  tax,  land  tax,  or  other 
tax  aaaeasment  for  your  parish  [or  towtuhip'if  and  take  from  thence  the  names  of 
men  so  qualified ;  and  in  making  such  list,  you  are  to  omit  the  names  of  all  peers ; 
aU  jadges ;  aU  deigymen ;  all  Roman  Catholic  priests  who  shall  have  duly  taken 
and  anbacribed  the  oaths  and  declaration  required  by  law;  all  ministers  of  any 
congregation  of  Protestant  dissenters,  whose  place  of  meeting  is  duly  registered, 
prorided  they  follow  no  secular  occupation  except  that  of  a  schoolmaster,  and 
produce  to  you  a  certificate  of  some  justice  of  the  peace  of  their  haying  taken  the 
oaths  and  subscribed  the  declaration  required  by  law ;  all  Serjeants  and  barristers 
at  law ;  all  members  of  the  society  of  doctors  at  law,  and  all  advocates  of  the  civil 
law,  if  actually  practising ;  and  all  attomies,  solicitors,  and  proctors,  if  actually 
practising,  and  having  taken  out  their  annual  certificates ;  all  officers  of  the  courts 
of  law  and  equity,  and  of  the  admiralty  and  ecclesiastical  courts,  if  actually  exercising 
die  duties  of  their  respective  offices ;  all  coroners ;  all  gaolers  and  keepers  of  houses 
of  correction;  all  members  and  licentiates  of  the  royal  college  of  physicians  in 
London,  and  all  members  of  the  royal  college  of  surgeons  in  London,  Edinburgh, 
and  Dublin,  and  apothecaries  certificated  by  the  court  of  examiners  of  the  apothe- 
caries' company,  if  actually  practising  as  physicians,  surgeons,  or  apothecaries 
respectively ;  all  officers  of  the  army  and  navy  on  full  pay ;  all  pilots  licensed  by  the 
TVinity-hoiLse  of  Deptford  Strond,  Kingston-upon-Hull,  or  Newcastle-upon-Tyne, 
and  all  masters  of  vessels  in  the  buoy  and  light  service  employed  by  either  of  those 
corporations,  and  all  pilots  licensed  by  the  lord  warden  of  the  cinque-ports,  or 
mder  any  act  of  parliament  or  charter  for  the  regulation  of  pilots  in  any  other 
ports ;  all  the  household  servants  of  her  majesty ;  all  officers  of  customs  of  excise ; 
an  aheriffii'  officers,  high  constables,  and  parish  clerks  [and  also  all  persons  exempt 
by  virtue  of  any  prescription,  charter,  grant,  or  vnit]  (/). 

And  when  you  have  made  out  such  list,  you  are  authorized  to  order  a  sufficient 
number  of  copies  thereof  to  be  printed,  the  expense  of  which  printing  will  be  allowed 
you  by  the  parish  [or  iounuAipl ;  and  you  are  required  on  the  three  first  Sundays  in 
September  next,  to  fix  a  copy  of  such  list,  signed  by  you,  on  the  principal  door  of 
every  church,  chapel,  or  other  public  place  of  religious  worship  within  your  parish 
[sr  fomitA^],  and  also  to  subjoin  to  every  such  copy  a  notice  to  the  following 
eiSBCt,  inserting  the  time  and  place,  of  which  you  shall  be  previously  informed  :-^ 
"  Take  notice,  that  all  objections  to  the  foregoing  list  will  be  heard  by  the  justices 

In  petty  sessions  on  the day  of  September  next,  at  the  hour  of  —  at  ;" 

and  you  must  allow  any  inhabitant  of  your  parish  [or  township]  to  inspect  the 
original  list,  or  a  true  copy  of  it,  during  the  three  first  weeks  in  September  next, 
gratis;  and  you  are  also  further  required  to  produce  the  said  list  at  such  petty 
I,  and  there  te  answer  on  oath  such  questions  as  shall  be  put  to  you  by  her 
r's  justices  of  the  peace  there  present,  touching  the  said  list ;  and  these 
aevesml  matters  you  are  in  no  vdse  to  omit,  upon  the  peril  that  may  ensue. 

€riven  under  my  hand,  at    ■      in  the  said  county,  the day  of in  the 

year  — .  Hiffh  Constable. 

Lists  of  Jurors,  how  prepared,  affixed,  and  amended,] — In  pursuance 

(/)  But  see  now  in  boroughs  (except  in  Westminster),  5  &  6  W.  IV.  c.  76,  s.  122 
aDdl23,sii/e,  p.  112. 

i2 
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of  thJa  precept,  the  churchwardens  and  overaeen  am  to  prepare  InUii 
the  following  form : 

Comttif  t^ r  ni«  retam  of  tlia  eharchwtrdent  and  omiintii  of  the  pnk 

ta  nil.  i      at in  the  hnndTBd  of ia  llw  Mid  coontj,  of  bm 

Jhatdttd  ^ |_     qnalifted  to  Hire  on  Jnriei. 


PuuhorTonmhip. 

ChriBtlan  and 

Title.  qBdity, 

Natweof 

[In  towDi  idd  ths 

■orDame  it  foU 

Mllins.or 

Mmeoftheitreet..] 

length. 

bOBiiTeH. 

All  Sunta,  Derby. 

King- stmt 

Aduni,  John 

B*qidr« 

FraehoU 

Joha-itTMt 

AU>T.  Juu>i 

HeUuit 

CopyhoU 

Doka-itreet 

Bond,  Umrr 

B.k«r 

High-itrect 
Duke-Btreet 

BoTd,  Oeone 
Cole,  ChiriM 

Grocer 

PoorR>ta 

Butcher 

Charcb-itreet 

Cook.  John 

Innkeeper 

Window! 

The  hst  so  made  out  by  the  parish  officers  is  to  be  aGBzed  by  then 
to  the  doors  of  the  places  of  worship  in  the  parish,  to  remain  dDiini 
the  three  first  Sundays  of  September,  witii  the  notice  subjoioBd  M 
mentioned  in  the  precept  («).  On  some  day  within  the  last  saves 
days  of  September,  in  every  year,  at  a  day  and  place  of  which  Ok 
juslices  shall  hare  given  notice  before  the  preceding  20th  Angort, 
to  the  high  constable,  churchwardens,  and  overseen  of  every  paiiik 
and  township  in  the  divisioDf  the  justices  of  the  division  are  to 
hold  a  ipecialiy)  petty  leuion,  at  which  tJie  parish  officers  maA 
attend,  and  produce  their  lists,  and  answer  on  oath  any  question 
which  may  be  asked  by  the  magistrates  respecting  them.  At  tUi 
petty  session  the  justices  are  authorized,  on  the  oath  of  any  ptitf 
complaining  that  he  is  not  liable  or  qualified  to  serve,  a.  g,  for  bdug 
under  or  over  age,  or  want  of  qualifioation  by  property,  &c,,  having 
within  llie  time   lixpil  liy  ^ 


AMD    P£TTT   JURORS.  117 

»  the  party  to  be  affected ;  or,  if  notice  be  ocrt  previously  giveii»  at  afi 
Ijourned  sessions,  to  be  held  four  days  thereafter,  at  which  such 
irties  shall  be  called  on  to  show  cause  (x).  The  lists,  thus  corrected, 
'6  to  be  allowed  and  signed  by  (he  justices,  who  are  to  give  them  to 
i6  high  constable,  who  is  to  deliver  them  to  the  enstiing  court  of 
larter  sessions,  Upon  oath  that  no  alteration  has  been  made  ifi  them 
nee  lie  received  them. 

LisiM  to  be  kept  by  Clerk  of  PeacBy  and  copied  into  *'  Jurore' 
took,**  to  be  delivered  lo  Sheriff.]--T!he  lists  so  returned  to  the  itessioiis 
re  to  be  kept  by  the  clerk  of  the  peace  among  the  records  of  the 
scions,  arranged  with  every  hundred  in  alphabetical  order,  and  every 
arish  or  township  within  such  hundred  also  in  alphabetical  order ; 
nd  the  clefk  of  the  peace  is  required  to  ''  cause  the  same  to  be  fairly 
nd  truly  copied  in  the  same  order,  hi  a  book  to  be  by  him  provided 
>t  that  purpose  at  the  expense  of  the  county,  with  proper  columns  for 
laking  the  register  afterwards  directed,  and  to  deliver  the  same  book 
9  the  sheriff  of  the  county  or  his  under-sheriff,  within  six  weeks  next 
iter  the  close  of  such  session^  which  book  shall  be  called  "  the  jurors' 

ook  for  the  year "  (inserting  the  calendar  year  for  which  such 

look  is  to  be  in  Use) ;  and  the  sheriff,  on  quitting  his  office,  is  to 
teliver  the  same  to  his  successor  (y).  Every  jurors*  book  so  pre- 
lared,  is  to  be  brought  into  use  on  the  M  January  after  it  is  so 
lelirered  by  the  clerk  of  the  peace  to  the  sheriff  or  his  Under-sheriff, 
tnd  18  to  be  used  for  one  year  then  next  followrng  (z).  From  this  book, 
or  the  current  y^ar,  and  from  this  only,  the  sheriff  is  to  return  the 
lames  of  jurors,  unless,  indeed,  there  be  no  jurors'  book  for  the 
rurrent  year,  and  then  he  may  return  names  from  the  book  of  the 
-ear  preceding  (a). 

Process  to  Sheriff  for  Return  of  Jurors  from  the  Body  of  the 
Ocunty.] — ^The  modern  statute,  6  G.  IV.  c.  50,  is  chiefly  directed  to 
be  formation  of  a  class  from  which  jurors  are  to  be  returned,  and  for 
lie  fiur  apportionment  of  duty  among  them ;  and  does  not  affect  the 
vrocess  by  which  the  sheriff  is  required  to  return  juries,  or  the  precept 
isued  by  him  in  obedience  to  such  process ; — except  that  the  sheriff 
I  to  be  directed  to  return,  and  to  issue  his  precept  for  the  return  of  a 
lompetent  number  of  good  and  lawful  men,  qualified  according  to  law, 

(;r)  6  6.  IV.  c.  50,  s.  10.      See  13  (x)  Id,  ibid, 

Sd.  I.  St.  1,  c.  38  ;  2  Inst.  447.  (a)  Id,  s.  14. 

(y)  6  G.  IV.  c.  50,  s.  12. 


fron  the  body  0/  the  county,  without  reqairiag  any  to  be  ntorned 
from  particular  hundreds  (£). 

Grand  Jury,  by  what  Precept  tumvumed.] — ^The  grand  jurj  in 
summoned  by  virtue  of  a  precept,  under  the  hands  and  seats  of  two 
justices,  directed  to  the  sheriff,  upon  which  he  is  to  return  tweotj- 
four  or  more  out  of  the  whole  county,  from  whom  the  grand  inqaestii 
to  be  taken.  By  6  G.  IV.  c.  50,  s.  1,  the  qualification  and  diubilitiH 
of  grand  and  petty  jurymen  at  sessions  are  precisely  aimilar,  and  the 
names  are  to  be  taken  from  the  same  retum8(c). 

Petty  Jury,  how  summoned.] — Before  the  holding  of  any  genenl 
or  quarter  session,  there  is  a  precept  issued  (o  (ha  sheriff,  under  the 
hands  and  seals  of  two  justices,  requiriog  him  to  return  twenty-foor 
jurors ;  but  on  this  it  is  usual  for  him  to  return  forty-eight,  sereoty 
two,  or  more,  according  to  the  size  of  the  bailiwick,  and  the  expected 
number  of  prisoners,  in  order  to  provide  for  challenges  (d),  and  the 
division  of  courts  by  the  quarter  sessions.  The  award  or  precept  to 
try  a  prisoner  after  he  has  pleaded,  requires  only  that  twelve  shonU 
come,  and  twenty-four  are  returned  on  that  panel  (e).  If  the  pand 
should  be  exhausted,  by  resson  of  parties  returned  being  challenged  « 
excused,  the  court  retains  the  power  whjch  it  possessed  before  the  ad, 
of  orally  requiriug  a  eheriffto  return  a  jury  immediately  of  the  bystanden; 
which  shows  the  propriety  of  the  sheriff  attending  by  a  competent  te> 
presentative  on  the  sessions,  as  it  is  not  fitting  that  so  important  a  dnty 
should  be  left  to  a  bailiff  or  other  subordinate  officer. 


Individuals  who  are  to  be  summoned  on  Grand  and  Petty  Juno, 
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forthwith  to  register  the  names  of  the  men  included  in  such  list  in  the 
proper  columns  of  the  jurors'  book  for  that  purpose,  together  with  the 
date  of  their  services;  and  every  man  so  summoned,  and  having  duly 
attended  or  served  until  discharged  by  the  court  of  sessions,  shall, 
upon  application  by  him  made  to  such  clerk  of  the  peace  before  he 
shall  depart  from  the  place  where  the  sessions  are  holden,  receive  a 
certificate  testifying  such  his  service,  which  certificate  the  said  clerk  of 
the  peace  is  required  to  give  on  payment  of  one  shilling  (/). 

Service  within  a  certain  Time  an  Exemption  from  what  further  Sei'-* 
mce.] — No  man  may  be  returned  to  serve  on  any  grand  jury  or  petty 
jury  at  any  session  of  the  peace,  for  any  county,  riding,  or  division,  wbo 
has  served  as  a  juror  at  such  session,  within  one  year  before  in  Wales, 
or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rutland, 
or  two  years  before  in  any  other  county,  and  has  the  certificate  of  the 
clerk  of  the  peace  of  having  so  served ;  and  if  any  sheriff  or  other 
minister  shall  wilfully  transgress  in  such  respect,  the  court  may  and 
are  required,  on  examination  and  proof,  in  a  summary  way  to  set  such 
fine  on  the  offender  as  they  shall  think  meet  (^). 

Misconduct  in  summoning  or  excusing  Jurors.] — And  no  sheriff, 
under-sheriff,  or  other  officer,  shall,  directly  or  indirectly,  receive  any 
money  or  other  reward,  or  promise  of  money  or  reward,  to  excuse  any 
man  from  serving,  or  from  being  summoned  to  serve  on  juries,  or 
under  any  such  colour  or  pretence ;  and  no  officer  appointed  to  sum<* 
mon  juries,  shall  summon  any  man  to  serve  thereon  other  than  those 
whose  names  are  specified  in  the  warrant  to  him  directed ;  but  if  any 
party  shall  wilfully  transgress  in  such  respect,  summoning  parties  as 
jurors  who  are  not  named  in  the  warrant,  he  shall  be  liable  to  be  fined, 
on  summary  complaint,  by  the  court  within  whose  jurisdiction  the 
offence  shall  be  committed  (A). 

Time  and  Mode  of  summoning  Jurors.] — ^The  summons  to  serve  on 
juries  at  the  sessions  must  be  made  by  the  proper  officer  ten  days  at 
least  before  the  day  on  which  the  juror  is  summoned  to  attend,  by 
showing  to  the  person  to  be  summoned,  or,  in  case  he  shall  be  absent 
from  the  usual  place  of  his  abode,  by  leaving  with  some  person  there 
inhabiting,  a  note  in  writing  under  the  hand  of  the  sheriff  or  other, 
proper  officer,  containing  the  substance  of  the  summons  (t).     If  any 

(/)  6  G.  IV.  c.  50,  B.  41.  (A)  Id,  b.  43. 

W  Id.  ».  42.  {*)  Id,  8.  25. 
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officer  shall  Bummon  a  juror  lew  tbui  ten  d^yi  befera  the  day  »hn 
he  IB  required  to  attend,  soch  officer  is  liable  to  be  fined  for  hit  neglect 
in  the  discretion  of  the  court  (7). 

Firung  Jurorifor  lum-attendanca.y — And  if  any  man  haniig  faeCB 
duly  avmmoned  to  attend  on  any  kind  of  jury  at  a  quarter  seoioia, 
afaall  not  attend  in  pursuance  of  such  snmmoni,  or  being  thrice  cdU 
shall  not  answer  to  his  name,  or  being  called  shall  be  pteaent  bat  not 
appear,  or  after  his  appearance  shall  wilfully  withdraw  himself  fioa 
the  presence  of  the  court,  the  court  shall  set  such  fine  on  every  ttA 
man  so  making  default  (unless  some  reasonable  excuse  shall  be  prorcl 
by  oath  or  affidavit),  as  the  court  shall  think  meet  (A). 

Exemption  from  itrmng  on  Juries,  hmo  claimed,  if  Namet  remm 
on  Jurort'  Littt.] — Persons  exempted  by  law  from  serriog  onjarict, 
but  whose  names,  however,  from  any  neglect,  are  not  atmck  oat  of 
the  lists  made  out  by  the  pariah  officers  at  the  petty  session,  and  wbt 
are  duly  summoned  by  the  sbcrifT,  must  attend  and  claim  tbdr  priii- 
lege  from  the  court,  for  the  sheriff  cannot  return  it  so  as  to  eionentt 
them  (0- 

Penalties  impoeed  on  Officer*  for  Neglect  qfprtKribed  Dmtiet.)— 
To  ensure  the  due  performance  of  the  duty  imposed  on  the  vaiio* 
officers,  in  respect  of  the  selection  and  summoning  of  juries,  they  m 
made  answerable  for  their  neglect  in  penalties.  Thus  the  clerk  of  the 
peace  neglecting  to  cause  the  proper  forms  to  be  printed,  or  to  iHoa 
his  warrant  with  such  number  of  tbe  prescribed  forms  as  he  sbalirioad 
^e,  think  sufficient ;  or  neglecting,  witliin  three  da^  after  applica- 
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leeiiy  and  the  other  half,  with  full  costs,  to  any  one  who  will  sae  in 
ther  of  the  courts  at  Westminster  (m).  The  like  penalty  is  imposed 
1  the  clerk  of  the  petty  sessions  holden  for  allowing  the  lists,  omitting 
give  notice  of  the  holding  of  such  session  to  the  parish  officers ;  and 
I  the  sheriff  or  under-sheriff  making  an  undue  alteration  in  the  jurors' 
K>k,  or  refusing  to  delirer  oyer  that  hook  to  the  succeeding  sheriff 
ithin  ten  days  after  he  shall  be  sworn  into  office  (n).  High  constat 
es  neglecting  within  fourteen  days  after  their  receipt  of  the  warrant 
'  the  clerk  of  the  peace  to  issue  their  precepts  to  the  parish  officers, 
ith  such  number  of  proper  forms  of  returns  as  they  shall,  band  Jide^ 
eem  sufficient^  or  to  deliver  such  additional  number  as  may  be  re- 
aiied  within  three  days  of  a  demand,  if  they  have  them,  or  forthwith  to 
pply  to  the  clerk  of  the  peace  if  they  have  them  not ;  or  omitting,  after 
ae  notice,  to  attend  at  the  petty  sessions,  to  receive  lists  tendered  to 
ban  by  the  justices,  or  to  attend  and  deliver  them  at  the  ensuing 
uarter  sessions,  or  altering  any  list  after  receiving  it, — are  subjected 
0  a  penalty  not  exceeding  10/.  nor  less  than  40s.,  at  the  discretion  of 
be  justice  before  whom  they  may  be  convicted  (o).  Every  church- 
razden  or  overseer  neglecting  (unless  prevented  by  sicJLness)  to  assist 
n  making  out  his  list,  so  that  it  may  not  be  ready ;  or  wilfully  omit- 
ing  any  proper,  or  inserting  any  improper  name,  or  taking  any  money 
\x  reward  for  omitting  or  inserting  any  name  whatsoever,  or  wilfully 
emitting  or  inserting  a  wrong  description  ;  or  omitting,  in  case  the 
orms  of  returns  supplied  be  insufficient,  to  apply  for  more,  to  the 
lelay  of  the  list ;  or  neglecting  to  fix  a  copy  of  the  list,  duly  signed, 
ind  with  the  subjoined  notice,  on  the  principal  door  of  each  place  of 
rorship ;  or  refusing  to  allow  to  an  inhabitant  inspection  of  the  list, 
»r  a  true  copy,  at  any  reasonable  time  within  the  prescribed  three 
reeks;  or  refusing  to  produce  the  list  at  the  petty  sessions,  or  to 
LBSwer  questions  respecting  it  there  on  oath ;  or  to  attend  such  ses- 
ions  or  an  adjournment ;  or  refusing  to  allow  the  petty  sessions,  or  any 
nstice  of  the  peace,  on  due  request,  to  inspect  or  make  extracts  from 
iny  poor  rate  in  his  custody,  for  the  purpose  of  correcting  the  lists, — 
s  made  liable  to  a  like  penalty,  not  more  than  10/.,  nor  less  than  405., 
it  the  discretion  of  the  convicting  justice  (/>).  And  the  justice  before 
fhom  any  parish  officer  shall  be  convicted  of  a  wrongful  insertion  or 
>miBsion  in  the  list,  is  required  to  certify  the  error  to  the  clerk  of  the 
peace,  who  is  to  correct  his  own  list  accordingly,  and  give  notice  to 


(«)  6  6.  IV.  e«  59,  •.  46.  (o)  Id,  s.  44. 

(■)  M  s.  51.  KV)  «•  ■•  -**• 
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the  sheriff  or  under-sheriff,  who  ts  to  moke  a  similar  correctioii  in  ilw 
jurors'  book  (q). 

Juries  in  dtiei  and  Boroughs  ka»i»g  stparate  JuritdicHon,  CM  tr 
Criminal.]— Th&  rule  for  qualification,  filed  by  the  6  G.IV.  c.  SO, 
and  the  regulation  respecting  the  providing  lists,  is  not  extended  to 
liberties,  franchises,  cities,  and  boroughs,  whether  counties  of  Uttm- 
selves  or  not,  which  possess  separate  jurisdiction,  civil  or  crimtru]; 
but  in  such  places  the  panels  are  to  be  prepared,  as  directed  by  5  &  6 
W.  IV.  c.  76  (r) ;  except  that  no  man  is  to  be  returned  to  serre  M 
the  London  sessions  who  is  not  a  householder  or  the  occupier  oTi 
shop,  warehouse,  counting- house,  chambers  or  oflice,  for  the  parpoM 
of  trade  and  commerce  within  the  city,  having  lands,  t 
personal  esUte  of  the  value  of  100^  {s). 


Of  Prosecutohs,  Defendants,  and  Witnesses;  their  ATrEso- 
ANCE,  AND  Appearance  at  Sessions. 
It  was  thought  advisable  to  substitute  the  present  title  for  thtt  of 
"  Suitors  of  ihe  Court,"  adopted  from  Mr.  Dickinson  in  former  edi- 
tions. That  gentleman  used  it  as  comprising  all  who  have  some  dalj 
or  business  to  perform ;  tbiig  comprehending  all  prosecutors,  whether 
compelled  to  appear  or  aitending  of  their  own  free  will ;  all  parties 
bound  to  appear  and  answer  to  charges  ;  and  ail  who  are  required  bj 
rec(^nizance  or  subptena  to  give  evidence  as  witnesses. 
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:rown,  and  for  the  public  security  and  benefit,  any  person  may 
ully  prefer  an  indictment  for  a  misdemeanour  or  felony ;  but  it  is 
usual  for  parties  thus  to  interfere  unless  they  are  individually  ag- 
red  by  the  offence,  or  sustain  some  office  which  renders  it  pecu- 
f  incumbent  on  them-to  bring  the  offender  to  justice.  A  criminal 
ecution  being  instituted  in  the  name  of  the  crown  for  the  further- 
:  of  public  justice,  and  to  punish  violations  of  the  peace,  does  not 
e  with  the  death  of  the  prosecutor,  like  a  civil  action,  even  though 
injury  be  chiefly  of  a  personal  kind,  as  an  assault  or  a  libel  (y) ; 
any  engagement  made,  or  security  given,  by  a  defendant  to  a 
K!ator  without  leave  of  the  court,  by  way  of  compromise,  is 
id(t&). 

^cognizance  to  prosecute  or  give  Evidence,"] — When  a  charge  is 

I  before  a  magistrate  or  coroner,  he  may  bind  over  the  party 

Qg  the  charge  to  appear  at  the  sessions  to  prosecute  and  give 

nee,  and  also  all  who  can  give  material  evidence ;  and,  on  their 

late  refusal,  may  commit  them  for  their  contempt  therein.     This 

r  is  virtually  included  in  his  commission,  and  by  necessary  con- 

jnce  from  7  G.  IV.  c.  64,  passed  in  lieu  of  the  acts  of  P.  &  M.(ar). 

irried  woman  is  incapable  of  entering  into  a  recognizance  ;  but  if 

Itogether  refuse  to  appear  at  the  sessions,  and  to  find  sureties  for 

appearance,  when  such  appearance  is  essential  to  the  conviction 

I  offender,  she  may  be  committed  (y).     The  usual  course,  where 

rried  woman  is  a  material  witness,  is  to  bind  over  her  husband,  or 

competent  person,  as  surety  for  her  appearance.     Infancy  seems 

>jection  to  being  thus  bound  (j;). 

ic  following  is  the  form  of  the  recognizance  to  be  adapted  to  the 

of  a  prosecutor  or  witness  : — 

y  qf T      Be  it  remembered,  that  on  the  — —  day  of in  the  year  of 

«7.  J  onr  Lord A.  B.  of in  the  county  of labourer, 

t  the  proper  addition  is]  came  personally  before  me,  W.  D.,  esquire,  one  of 

ajesty's  justices  of  the  peace  in  and  for  the  county  of aforesaid,  and  ac- 

[edged  himself  to  be  indebted  to  our  Sovereign  Lady  the  Queen  in  the  sum  of 
.  of  good  and  lawfiil  money,  to  be  levied  of  his  goods  and  chattels,  lands  and 
lents,  by  way  of  recognizance  to  her  said  majesty's  use,  upon  condition  that  if 

.        .         I  —  _  -. ■ . ■ — „^ ^^^^^^^.^^— ^_^^^^^^ 

J?.  T.  Ellen,  1  Wils.  222,  indict-  persons  refusing  to  give  evidence  as  to 

for  insulting  a  justice  in  the  exe-  charges  against  persons  then  under  exa- 

I  of  his  duty.  mination,  12.  v.  Cropper ,  8  D.  &  R.  166 ; 

I  Edgcombe  v.  Bodd,  5  East's  R.  4  D.  &  R.  Mag.  Cas.  42. 

See  post.  Chap.  VII.  (y)  Bennett  v.  Watson,  3  M.  &  S.  1. 

2  Hale,  52,  282  ;  1  Hale,  586.—  (/)  E^pp.  Williams,  M'CleU.  493  ;  13 

e,  this  power  exists  only  as  to  Pri.  670. 
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the  iboTB  bonndra  A.  B.  ihill  panontllr  *fip«u  at  tia  twzt  gmtnl  [ar  fMnI 

f  ■mrffr]  ie*woii  of  the  puoe,  to  be  hoUea  in  ud  Un  the  i^  oooBtj  kt nd 

then  aod  there  prefer  ■  bill  of  indictnumt  ifaimt  C.  D.  late  of halter  [era 

the  proper  addition  it] ,  and  ihill  then  uid  there  give  evidence  [or,  in  the  cue  d(  i 
witoeaa  oti1]>,  ihall  gitr  tvidtttet]  concerning  the  lame  (o  the  JDren,  who  AiU  li- 
qnire  thereof  an  the  part  of  our  eald  Lad;  the  QaeeiC  and  not  depart  withoat  knt 
of  the  court,  then  thli  r*cogniian«e  t«be  void,  otherwlee  to  KMuda  ki  hUfinw. 

Taken  and  acknowledged  before  me  the  daj  aod  jaar  atomaid. 

W.  D.  (.). 

The  following  is  the  fonn  of  the  recognizance  taken  from  tlie  ptiij 
accused  and  bis  sureties,  when  he  is  adn)ilte«I  to  bail : — 
Cminly  iff 1      Be  it  remembered,  that  on  the day  of in  the  jeartt 

to  tnil.  J  our  Lord A.  B.  late  of in  the  county  of bbosn. 

C.  D.  the  elder,  and  C,  D.  the  joonger,  both  of in  the  county  of Aot< 

makeni,  perunallir  came  before  ua,  W.  D.,  eiq.,  and  the  Rev.  D.  P.  clerk,  tn  of 

her  mqraty'i  joaticea  of  the  peace  in  aod  fbr  the  count;  of afiiimiiljid 

aererallf  and  respectivelj  acknowledged  themielvei  to  be  indebted  to  our  Se*t- 
reign  Lady  the  Queen  in  the  manner  and  form  following,  that  ia  to  lay,  the  ml 
A.  B.  in  the  sum  of  twenty  pounds  of  good  and  lawftal  money,  and  the  lald  C.  P. 
the  elder,  and  C.  D.  the  yoimger,  in  the  reepeotive  anma  of  ten  pounds  each,' 
Uke  good  and  lawful  moniea,  to  be  reapectively  levied  of  their  good*  and  tttMi, 
landi  and  Cenemcnti,  to  the  me  of  our  aaid  Scneraign  I^dy  the  Qasan,  her  bain  nl 
■ucceiBon,  if  the  aaid  A.  B.  shall  make  default  in  the  perfonnanae  of  Ike  oondltiM 
under-written. 

Now  the  condition  of  this  recognizance  Is  such,  that  if  the  above  bound  A.  B.  Il 
and  ehall  personally  appear  befbre  the  jnatlces  of  onr  said  Sovereign  Lady  the  thwui 

Ksrigned  to  keep  the  peace  In  and  for  th«  said  eoonty  of aad  alM  to  hasr  ■! 

detarmine  divers  felonies,  trespasses,  and  other  miademeaaonrs  wilUn  th>  idl 
county  committed,  at  the  next  general  [er  ftntral  quMrlir']  aeuion  of  the  peaes  Is 

be  bolden  in  and  for  the  said  county  of at in  the  same,  thenandthoi 

to  answer  oar  said  Sovereign  Lady  the  Queen,  for  and  concerning  the  fcJooitas 
taking  and  stealing  a  certain  [mmfiimiii;  tht  arlirW]  the  property  of  X  Y.,  what- 
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and  acknowledged^  althoagh  not  made  up,  bat  only  entered  in  the 
books  of  the  magistrate  that,  s.  g.  **A.  B.  in  40/.  to  appear,  &c."  (6). 

Reeognizanee  to  appear  to  be  certified  to  the  next  iSfesjion.]— *'  And 
every  jastice  that  shall  take  any  recognizance  for  the  keeping  of  the 
peace,  shall  certify  the  same  to  the  next  session,  that  the  party  bound 
may  be  called ;  and  if  he  make  default,  the  same  default  shall  be 
recorded,  and  the  recognizance,  with  the  record  of  the  default,  be  sent 
and  certified  into  the  chancery^  king's  bench^  or  exchequer**  (c). 

Inuing  Warranty  and  arresting  for  Treason^  Felony,  and  Breach 
of  Peace,  before  Indictment  found.] — It  is  now  clearly  settled,  con- 
trary to  the  opinion  of  Lord  Coke,  that  in  every  case  of  treason,  felony, 
and  actual  breach  of  the  peace,  a  magistrate  may  issue  his  warrant  to 
bring  the  party  before  him,  and  may,  after  examination,  commit  or 
bind  him  over  to  appear,  although  no  indictment  has  been  found 
against  him  (d) ;  and  notwitlistanding  some  doubt  entertained  in  more 
viodem  times,  it  may  now  be  taken  as  law,  that  in  every  case  of  mis- 
demeanour indictable  at  the  sessions,  and  which  subjects  the  offender 
when  convicted  to  corporal  punishment,  he  may  be  arrested  and  held 
to  bail  in  the  first  instance ;  and  this  has  been  holden  proper  in  cases 
of  seditious  and  blasphemous  libel,  as  tending  to  breach  of  the  peace  (e). 
There  are  some  misdemeanours  for  which  this  course  is  expressly  au- 
thorised, as  keeping  a  disorderly  house  (/),  and  obtaining  money  under 
(Use  pretences  (^);  but  it  is  not  usual  nor  proper  to  arrest  the  party 
accused  before  an  indictment  is  found  against  him,  except  in  these  in- 
stances, and  in  cases  of  felony,  breach  of  the  peace,  or  misdemeanours 
directly  tending  to  produce  great  and  immediate  evil,  or  involving  an 
attempt  to  commit  a  felony,  unless  there  is  strong  reason  to  believe 
that  the  party  accused  intends  to  fly  from  justice.    It  is  not  usual  for 
a  justice  to  issue  a  warrant  on  a  charge  of  perjury,  conspiracy,  or 


(A)  DaU.  c  168;  SUnndford'i  PI. 
Cor.  77  a ;  Barl.  Recog.  454 ;  but  see 
Qi^mm  ▼.  Thorpe,  1  B.  &  Aid.  153.  As 
to  tlieybrMM  of  reoogDisanoes,  and  tho 
BOliee  to  bo  given  to  sureties  before  en- 
tering into  them,  see  3  O.  lY .  c.  46,  s.  4. 

(e)  3  H.  VII.  c.  1.  And  see  7  G.  IV. 
c.  64,  s.  2,  3,  4,  on/tf,  p.  9,  10.  Per. 
ionf  under  recognisance  wbo  \n  conse* 
qnenoe  eitker  of  biUa  not  having  been 
preferred  or  foimd«  may  not  be  eaUed  on 
te  answer  or  give  evidence,  must  see 
tiidrappeanuuse  recorded,  so  as  to  enable 
^  covt  to  order  the  recognizance  to 


be  cancelled ;  or  their  attendance  is  no 
attendance  at  all,  and  they  have  **  de- 
parted without  leaTC  of  the  oourt»''  con- 
trary to  their  recognisances. 

{k)  2  Hale,  72,  108,  110;  Hawk.B. 
2,  c.  13,  s.  18. 

(«)  Butt  T.  GiMum/,  1  Brod.  &  Bingh, 
548. 

(/)  25  G.  II.  c.  36,  s.  6. 

Ig)  30  G.  II.  c.  24,  s,  16.  QiMrre,  if 
in  force  since  the  rep<»d  of  so  much  of 
the  act  as  relates  to  obtaining  by  false 
pretence  or  pretences  any  property  as 
therein  mentioned  by  7  &  8  G.  IV.  c.  27. 
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private  libel;  and,  or  course,  lucb  a  proceeding  would  be  wholly  in- 
proper  in  a  case  of  nuisance,  or  other  chai^  involving  qoestioiiirf 
riglit.  In  these  cases,  the  usual  and  discreet  practice  i>  to  pnin 
an  indictment,  on  which,  when  found,  process,  aa  of  right,  must  be 
awarded  (A), 

A  magistrate  should  not  seal  or  issue  any  vamnt  in  which  a  bluk 
remains  to  be  filled  up  (t) ;  for  if  the  process  be  defective  in  the  fnoM 
of  it,  e.  y.  if  there  is  a  mistake  in  the  name  or  addition  of  the  peim 
on  whom  it  is  ordered  to  be  executed,  or  if  the  name  of  such  perm, 
or  of  the  officer  intended  to  execute  it,  is  inserted  (or  interlined  n 
altered)  without  authority,  and  after  the  (seafing  or)  issuing  the  pro- 
cess, or  if  ttie  officer  exceeds  the  limits  of  his  authority,  the  kiUiof 
him  by  the  person  whose  liberty  is  thus  invaded,  will  amount  to  no 
more  than  manslaughter  {j).  If  the  name  of  the  offender  is  unknon, 
the  warrant  must  describe  him  in  the  best  manner  the  case  will  aDowi 
e.  g.  as  it  seems,  by  any  description  of  person,  height,  age,  mailu, 
&c.  &ic,{k).  But,  if  after  the  magistrate  has  at  any  time  ligned  t 
warrant,  he,  before  issuing  it,  fills  it  up  with  the  name  of  the  party 
to  be  arrested,  it  is  a  regular  proceeding  (/),  and  killing  the  offim, 
who  endeavours  to  execute  it,  is  murder  (m).    Since  the  5  G.  IV. 

a  for  tbe«d*- 


(A)  ViiJ#^?[U(,  u  to  bench  wuranti. 

{i)  See  2  H>le,  114;  D*lt.  c.  169; 
£iirf/«ni  V.  Pern.  2  WiU.  47. 

ii)  Foiter'i  Crown  Law,  312 1 1  Hile, 
457.  See  per  Lamrenee,  J.,  in  Celt  i. 
Hindtan,  6  T.  R.  236  ;  In  Hotaiti  t. 
Barnno,  fi  T.  R.  122  (1794),  Lord 
KmyoH  aaid  he  remembered  a  cue  of  > 
, —     -iiing  from  altering  ■ 


genllt-Ti 


e  nblaii 


ODt  auigning  an;  re) 
(ion,  or  giTiDg  Mj  more  i 
puticolui  reipectiiig  him, 
wu  ion  of  a  pirt;  named,  toe  namil 
the  ureit  thereon,  lod  killing  Oe  fa- 
ton  attempting  to  make  it,  mi  held  nolB 
be  mnrder,  R.  T.  Hood,  1  Mood.  Ct.C 
281.  If.B.  The  warrant  directed  tti 
officer  to  take  "  Hood  ef  B, 

in  the  parigii  of  F,  by  whatjoetef  aiai 
hi-  called  or  kno«-n,  tiie  son  of 
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c.  18,  8.  6,  a  constable  to  whom  a  warrant  is  directed,  not  by  name, 
but  by  description  of  his  office  (e.  g,  constable  of  W.),  may  execute 
it  out  of  his  own  precinct,  if  the  place  where  he  so  executes  it,  is 
within  the  jurisdiction  of  the  magistrate  who  granted  or  backed  it. 
Before  that  act  he  was  not  justified  in  executing  a  justice's  warrant 
out  of  his  own  precinct,  unless  it  was  directed  to  him  by  name  (n)  ; 
and  as  at  common  law  he  was  not  compellable  to  execute  it,  though 
directed  to  him  by  name,  out  of  his  own  precinct  (p)  \  so  since  the  act 
he  has  a  similar  option  as  to  warrants,  whether  directed  to  him  by 
name  or  in  his  official  capacity  (p),  for  the  act  merely  places  war- 
rants addressed  to  peace  officers  in  their  official  character  on  the 
tame  footing  as  those  addressed  to  them  by  name  previously  stood. 
The  act  is  confined  to  warrants  issued  by  justices  of  peace  having  the 
limited  jurisdiction  described  in  the  act,  and  therefore  does  not  apply 
to  the  warrant  of  a  judge  of  the  queen's  bench  (q).  Quare,  whether 
justices  in  quarter  sessions  who  issue  a  bench  warrant  are  judges  of 
a  court,  or  within  the  act  as  justices  (r)  ? 


Witnesses,] — Having  considered,  then,  how  prosecutors  and  of-* 
fenders  are  brought  before  the  court,  it  only  remains  to  notice  the 
processes  by  which  witnesses  are  compelled  to  attend. 

When  any  offender  is  brought  before  a  justice  by  warrant,  or  other-^ 
wise,  for  felony,  or  breach  of  the  peace,  beside  the  informant,  and  any 
witness  who  may  happen  to  be  voluntarily  present  (and  whom  it  has 
already  been  seen  it  is  the  duty  of  the  examining  justice  to  bind  by 
recognizance  to  appear  at  the  session),  there  may  be  others  known  to 
him,  whose  testimony  may  be  necessary,  or  at  least  useful,  on  the 
occasion.  The  justice  may  issue  his  warrant  to  bring  such  persons 
before  him  to  be  examined  touching  the  matter  in  question,  in  the 
following  or  the  like  form  :  but  it  is  more  common,  in  the  first  instance, 
to  issue  only  a  summonSj  which  may  be  done  either  by  a  notice  ad- 
dressed to  the  person  whose  presence  is  desired,  or  by  substituting  the 
word  summon  for  that  pf  cause,  as  in  the  following  precedent  (5). 


99ugr9,  Me  10  St.  Tri.  462 ;  East's  P.  C. 
c.  5,  s.  87.  The  warrant  mast  be  sealed 
as  well  as  signed  by  the  justice,  2  Haw. 

C.  B.  s.  21 ;  2  Saund.  305,  n.  13  ;  nn- 
Ina  the  seal  be  dispensed  with  by  any 
sUtnte  (e.g.  12  C.  11.  c.  24,  s.  25),  Pad- 
Jfeld  T.  GOeU,  WiUes,  411. 

(«)  R.  T.  iVeir,  1  B.  «c  Cr.  288 ;   2 

D.  &  R.  444,  S.  C. 

(0)  2  Haw.  c.   13,  8.  27  ;  Dalton,  c. 
192 ;  2  Hal0,  110  ;  5  B.  J.  tit.  Warrant. 


(p)  Gimbert  t.  Coyney,  1  M'Clell.  & 
Y.  469. 

(q)  Qladfcell  t.  Blake,  5  Tyr.  186 ; 
1  C.  M.  &  R.  636. 

(r)  See  per  Lord  Lyndhunt,  C.  B., 
5  Tyr.  191. 

{$)  See  Dalton,  c.  164.  If  the  offence 
be  neithei'  a  felony,  nor  a  breach  of  the 
peace,  there  may  be  considerable  doubt 
respecting  the  power  of  a  justice  to  grant 
a  warrant  for  the  production  of  testi- 
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°^^ }  To  Ae  coiitt.bIe  of 

Wbereu  oith  hu  been  made  before  me,  W,  D.,  uqalre,  me  of  bar  MqertjH 

jniticci  of  the  peace  in  and  for  the  Mid  eonatj,bj  P.O.  of that  the  vld  P.O. 

wai  latelj  robbed  [sr  elkrr  nftnee  eommUltd,  at  tk*  ea*c  m^  tt]  at and  U 

be  hath  good  eawe  to  belkre,  that  X  X.  of  • ta  a  material  wiUiH  to  pan  ^ 

whom  the  laid  robberj  waa  conindtted ;  tlwaa  are  thenbia  to  nqidra  joa  to  eaai 
the  Mid  X.  X.  forthwith  to  coma  Iiefore  me,  to  pta  aneh  iafbtmatiao  aad  eridaii 
ai  heknoweth  concerniag  the aaid  offence. that  iKeh  fnithcrproceediap  maybe W 
dierein  a«  to  tlie  law  doth  appertain. 

Given  nnder  mj  hand  and  aeal  at    ■  in  the  laid  eomtj,  the  ■  ■-     % 


Contumact/.] — If  the  roagUtrate,  on  examination,  findi  the  « 
of  the  witneM  material,  he  should  reqoire  him  to  enter  into  a  neag- 
nizance  to  attend  at  the  session  of  the  peace,  and  testify  to  the  coBt 
and  jury.  If  the  party  refuses  to  enter  into  snch  lect^iiance,  ike 
justice  may  commit  him  to  gBol(o);  where,  if  he  should  obstinatdj 
continue  till  the  session,  he  may  be  brought  up  to  the  court  by  writ  of 
habeas  corpus  ad  testificandum  (_p).  If,  being  in  court,  be  ahoiU 
obstinately  refuse  to  be  sworn,  he  may  be  committed  for  contempt,  tr 
a  fine  imposed  upon  him. 

Lord  Preston  being  committed  by  a  court  of  quarter  sessions  for 
contempt  in  refusing  to  be  Bvorn  to  give  evidence  to  the  grand  jai; 
there  on  an  indictment  of  high  treason,  was  brought  by  habea$  eoifn 
into  tlie  court  of  king's  bench  ;  and  Chief  Justice  Holt  said  it  wat  s 
great  contempt,  and  that  had  he  been  there,  he  would  have  fined  luB, 
and  committed  him  till  he  paid  the  fine  ;  but  being  otherwise,  be  ni 
bailed  (9). 
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r  the  peace,  is  at  utmost  only  compulsory  within  the  county  where 
is  granted,  and,  therefore,  if  the  witness  lives  beyond  its  limits, 
>plication  must  be  made  to  the  crown  office,  from  whence  it  may 
ioe  to  any  part  of  England  (s).    This  appears  to  be  still  law,  not- 
ithstanding  that  by  45  6.  III.  c.  92,  s.  3,  the  service  of  every  writ 
f  tubpctna  upon  any  person  in  any  one  of  the  parts  ff  the  united 
ingdom  requiring  the  appearance  of  such  person  to  give  evidence 
I  any  criminal  prosecution  in  any  other  of  the  parts  of  the  same  (/), 
made  as  effectual  in  ]aw  as  if  the  same  had  been  served  in  that 
lit  of  the  united  kingdom  where  the  person  so  served  is  required  to 
ppear ;  and  the  party  disobeying  it  is  liable  to  punishment  by  attach- 
lent  in  the  court  of  queen's  bench,  as  the  highest  court  of  crimiual 
iriadktion,  and  having  power  over  all  others.     For  that  enactment 
nly  extends  to  give  to  a  subpoena  having  validity  throughout  either 
Ingland,  Scotland,  or  Ireland,  taken  generally,  the  same  validity  in 
ither  of  those  parts  of  the  united  kingdom  ;  and  contemplates  such 
mthpcena  as  would  be  enforced  by  one  of  the  courts  having  com- 
etent  jurisdiction  to  compel  the  attendance  of  a  witness  in  any 
)anty  or  place  within  either  of  those  parts  (u) ;  so  that  it  is  by  far 
le  more  effectual  and  advisable  course  to  sue  out  a  subpoena  from  the 
rown  office,  in  order  to  bring  the  witness  within  reach  of  attachment 
om  the  court  of  queen's  bench,  in  case  of  his  making  de^ult  in  his  at- 
•ndance  at  the  sessions  (v).  For  disobedience  to  a  subpoena  from  quarter 
issions  is  not  that  manifest  contempt  for  the  authority  of  the  court  of 
■een's  bench,  which  similar  neglect  of  a  crown  office  subpoena  is,  and 
roordingly  that  court  has  not  power  to  punish  the  witness  for  disobe- 
ience  to  a  subpoena  issued  by  the  clerk  of  the  peace,  (though  served 
itbin  the  jurisdiction  of  the  same  quarter  sessions),  either  by  its 
sneral  authority,  or  by  virtue  of  the  above  statute  (w) :  whereas 
•obedience  to  its  own  subpoena  issued  from  the  crown  office,  will  be 
rnished  by  attachment  (x).     In  a  case  which  is  of  a  criminal  nature, 
ren  in  form  (e.  g.,  indictment  for  stopping  a  way),  a  person  present 


2 ;  1  Chit.  Crim.  L.  320,  lit  edit. ;  7  R.r.  Booth,  HU.  45  G.  III.  2  Nol.  P. 

'•  III.  C.3, 1.  7 ;  1  Ann.  c.  9.  L.  541,  n.      The  service  should  talce 

!t)  Cro.Circ.  Comp.  9,  21.  place  in  time  to  give  the  party  reason- 

i)  "Viz.,  England,  Scotland,  and  Ire-  able  notice  to  attend.    Thus  service  of 

id,  JL  V.  Bnwnell,  1  AdoL  8c  E.  598.  a  subpoena  at  half-past  eleven  in  the 

(«)  Hid.  morning,  for  a  cause  called  on  at  two 

(*)  2  Ndin,  541,  note  (1)  4thed.  o'clock,  is  not  sufficient,  though    the 

w)  Hid.  witness  live  close  to  the  place  of  trial, 

x)  See  is.  T.  Ring,  8  T.  R.  585  ;  Barber  v.  Wood,  2  M.  &  Rob.  172. 
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in  court,  if  called  aa  a  witness,  is  bound  to  be  Bvom  utd  give  eii- 
dence,  though  not  subpcenaed  (y). 

Tht  form  nf  a  mbpana  to  give  tvidtnet  bt/brt  Ut  QnmdJurf  ■(  lb 
Quarltr  StMtiont. 
Victoria,  b;  the  gnce  of  God,  of  the  IJitit«d  Kingdom  of  Gmt  Britua  nl 
Ireluid  Queen,  Defendar  of  the  Fiith,  to  A.  B.  C.D.E.P.  ud  G.  H.  [ncl/alti^ 
More  tAan  Jour  in  one  tubpima^ ,  greeting :  we  conuDuid  jon,  that  all  and  iii|iilir 
bniineis  and  eicuaei  being  laid  uide,  jon,  and  every  one  of  jon,  be,  and  ptnouHj 
appear  in  jour  oirn  proper  persona,  before  Out  jnsllces  wigned  to  keep  the  pcKt, 

in  and  for  our  couoty  of and  alio  to  bear  and  determine  diten  felooia, 

treapoiRH,  and  other  miideineuiouri,  in  the  laid  county  committed,  at  the  fenod 

qoarter  [or  generaQ  aeiBioni  of  the  peace,  to  be  boldea  at in  and  for  the  nil 

caaaty,on day,  the day  of at  the  hour  of in  the  forenoon  of  lb 

xme  day,  to  teali^  the  truth,  and  give  eridenco  before  the  grand  inqneat  toocU^ 
a  bill  of  indictment  to  be  preferred  againat in  a  caie  of  treapaai  and  «Haglt 

Or,  if  it  is  to  give  evidence  for  the  prosecution  on  the  titti  of  u 
indictment,  thus— 

On  onr  behalf  againit in  a  caie  of  treipaae  and  uaaolt. 

If  for  the  defendant,  thus, — 

Between  ug  and in  a  cage  of  treipM*  and  Mtanlt. 

Or  if  the  subpcena  is  to  give  evidence  in  an  appeal  againit  an  ordet 
of  removal,  thus — 

In  a  certain  appeal  now  depending  between  the  charchwardeoi  and  oveneeti  <t 
the  poor  of  the  pariah  of  A.  appellaDta,  and  the  churcbwardeni  and  OTeiMeta  of  tbi 
poor  of  the  pariah  of  B.  reapondenta,  tonching  and  coaceming  the  lemoral  of  C.  D- 
from  the  aaid  pariah  of  B.  to  the  aaid  pariih  of  A. 


The  close 
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of  the  crown  office,  and  each  of  the  witnesses  must  be  personally  served, 
either  with  a  copy,  which  is  now  most  usual,  or  with  a  notice,  also 
showing  them  the  origmal  subpoena  or  subpoena  ticket,  in  the  following 
form : — 

To  Mr.  A.  B. 
By  YirtMt  of  her  majesty's  writ  of  subpoena  to  yon  directed,  and  herewith  shown 
mto  yon,  yon  are  personally  to  be  and  appear  before  her  majesty's  justices,  &e. 

[porsninK  the  form  of  the  subpoena,  as  far  as  the  words  "  in  a  cage  qf ;"]  and 

Uiis  yon  are  not  to  omit,  nnder  the  penalty  of  100/.     Dated  this day  of 

in  the year  of  the  reign &c. 

Habeas  Carpus  ad  Testificandum,] — In  order  to  obtain  the  at- 
tendance of  a  witness  who  is  in  prison  or  other  confinement  (e.  g,, 
on  board  ship,  &c.),  at  a  trial  in  any  court  of  record,  a  writ  of  habeas 
corpus  ad  testificandum  is  necessary;  to  obtain  which  an  affidavit 
must  be  made  by  the  party  applying,  stating  the  imprisonment  of  the 
party,  that  he  is  a  material  and  necessary  witness,  that  the  trial 
cannot  safely  be  proceeded  in  without  his  presence,  and  that  such 
trial,  cause,  or  matter,  civil  or  criminal,  is  pending,  and  will  be 
inquired  into,  tried,  and  determined  in  the  court  of  record  named 
at  a  certain  time  and  place;  with  such  other  circumstances  as  may 
show  the  necessity  for  the  application.  This  writ  may  be  granted  by 
any  one  of  the  judges  of  the  superior  courts  in  England  and  Ireland, 
on  application  made  at  chambers  (z).  It  is  to  be  served  on  the  person 
in  whose  custody  the  party  is  detained. 

Tiuform  qfa  writ  of  habeaa  corpus  ad  testificandum  to  give  evidence  at  the 

court  qf  quarter  session. 

Victoria,  See.  to  the  sheriff  of  —  greeting :  we  command  you,  that  you  have 
the  body  of  A.  B.  detained  as  it  is  sidd  in  our  prison  under  your  custody,  under 
safe  and  secure  conduct,  by  whatsoever  name  the  said  A.  B.  may  be  called  in  the 
same,  before  our  justices  assigned,  &c.  at  the  general  quarter  session  of  the  peace, 

to  be  holden  at in  and  for  the  said  county,  on,  &c.  then  and  there  to  testify 

the  truth,  and  give  evidence  on  our  behalf  before  the  grand  inquest,  touching  a  bill 
of  indictment  to  be  preferred  against,  &c.  &c.  las  the  case  may  be"]  and  immediately 
after  the  said  A.  B.  shall  have  then  and  there  given  his  testimony  before  our  said 
justices,  to  return  him  the  said  A.  B.  to  our  said  prison  under  safe  and  secure 

oondoet,  and  have  you  then  there  this  writ.     Witness in  the year  of  our 

reign,  &c.  &c. 

Conduct  Money  to  Witnesses,] — The  money  which  is  given  with 
subpoenas  to  secure  the  attendance  of  witnesses  at  the  quarter  sessions 


(r)  44  G.  III.  c.  102. 

K  2 
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of  the  peace,  dcmandi  but  very  brief  notice.  It  haa  beea  freqnentlj 
decided,  (hat,  in  civil  cases,  a  witneu  is  act  bouad  to  attend  in  pur- 
suance of  a  subpoena,  unless  a  tender  be  made  by  the  party  requiiiog 
Iiis  attendance,  sufficient  to  cover  all  the  reasonable  expenses  of  hii 
journey  {a).  Attendance  upon  criminal  prosecatioiti  stands  on  i 
difierent  ground.  In  cases  of  felony,  and  of  certain  aggravated 
misdemeanours,  the  prosecutor  and  wilnessea  will,  a*  of  course,  be 
allowed  reasonable  compensation,  not  only  for  their  journey,  tec,  tnl 
for  tiieir  trouble  and  loss  of  time  also  (6) ;  it  therefore  appears  that,  is 
such  cases,  the  making  any  advance  of  money  ivith  a  aubpceoa  it 
rather  a  mere  matter  of  prudence,  in  order  to  prevent  the  witnen 
from  being;  impeded,  for  want  of  the  means  of  travelling,  than  of 
absolute  l<^l  obligation  (c) ;  nevertheless  it  should  not  pass  unnoticed, 
that  the  statute  by  which  subpcenas  served  "  mi  any  of  the  parttaf 
the  United  Kingdom,"  compels  attendance  in  any  other  of  the  parts  of 
it,  provides,  that  no  attachment  ahall  issue  for  disobedience,  unlos 
reasonable  charges  of  going  to,  and  returning  from,  the  place  of  bill, 
shall  have  been  tendered  (d).  This  was  doubtless  inserted  with  a  view 
to  the  very  great  distances  to  which  witnesses  might  occasionally  be 
called  under  the  authority  of  this  statute,  witliout  the  meant  of  beariif 
their  expenses  until  they  could  make  applicatbn  to  the  court  for 
recompense.  In  a  late  civil  case,  two  guineas  were  given  to  the  wife 
of  a  publican  living  sixty  miles  from  Lancaster,  with  a  subpcena  10 
attend  and  give  evidence  at  the  assizes  held  there.  She  did  not  at  the 
time  complain  that  the  amount  was  too  small.  She  had  a  sick  infsnt 
at  the  breast.  Her  best  route,  in  order  to  get  coach,  wai  through 
Liverpool,  though  farther  in  distance.  The  inside  fare  from  that  place 
was  a  guinea.     She  would  have  had  to  stay  three  days  at  Lancaster. 
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The  compensation,  however,  provided  by  statute,  for  the  attendance 
of  witnesses  in  cases  of  misdemeanour  is  limited  to  the  cases  enumerated 
in  the  recent  act,  which  will  be  considered  hereafter  (/) ;  and  therefore 
in  criminal  prosecutions  for  other  misdemeanours  it  behoves  the  pro-' 
secutor,  in  order  to  secure  the  attendance  of  his  witnesses,  to  tender 
them  sufficient  to  cover  all  reasonable  expenses. 

In  former  editions  of  this  work,  the  cases  on  the  subject  of  discharg- 
ing witnesses  and  others  in  attendance  on  courts  of  justice,  if  arrested 
on  their  journey  to  or  from  thence,  or  during  their  stay  there,  were 
here  subjoined ;  but  as  we  have  already  shown  the  authority  of  the 
court  of  quarter  sessions  to  discharge  persons  lawfully  attendant  upon 
it,  if  such  arrest  be  made,  in  "  the  view,  or  in  the  face  "  of  the  court  (^), 
it  seems  unnecessary  to  burden  this  work  with  the  rules  and  distinc- 
tions which  govern  the  superior  courts  in  dealing  with  such  arrests  as, 
though  improper,  cannot  be  redressed  in  the  court  of  quarter  sessions. 
It  seems  that  if  a  necessary  witness  is  so  arrested,  a  court  of  quarter 
sessions  may  postpone  a  trial  till  he  is  discharged  by  order  of  the  court 
from  which  the  process  issued.  The  tendency  of  modern  decisions 
has  been  to  extend,  rather  than  abridge,  this  privilege  of  witnesses  (A). 

Inspecting  Books  of  Sessions,] — It  has  been  said  that  every  subject 
has  a  right  to  demand  from  the  clerk  of  the  peace,  inspection  of  the 
records,  indictments,  &c.  of  the  quarter  sessions,  as  being  the  property 
of  the  public  (i) ;  but  this  may  be  questionable  (J). 


SECTION  X. 

Op  Advocates  and  Attornies. 

Plectders,'] — Every  man,  whether  accused  of  any  breach  of  the  law, 
or  seeking  to  enforce  a  claim  under  it,  has  a  natural  right  to  plead 
his  own  cause,  of  which  no  municipal  regulation  can  deprive  him 
without  manifest  injustice.     All  persons,  therefore,  accused  of  crime 


(/)  Ch.  XIII.  1.  4.  to  call  on  the  clerk  of  the  peace  to  make 

(ff)  Ante,  p.  83,  84.  up  a  record  of  the  proceedings  at  les- 

(A)    3  East,   89;  3  B.  &  A.   566;  sions  respecting  his  indictment,  R.  t. 

StoJtet  ▼.  White,  4  Tyr.  786;  1  C.  M.  Middlesex  (Juetieea),  in  re  Bowman,  5 

&  IL  223,  8.  C.  B.  8c  Adol.  1112 ;  3  Nev.  ScMan.  110. 
(i)  Herbert  t.  AeMumer,  1   WiU.  (j)  2  Stark.  £▼.  415;  Per  Abbott, 

297  ;  JL  T.  Berking,  dted  in  R.  r,  Pwr~  C.  J.,  1  Chit.  R.  479.    See  6  Ad.  &  E. 

neU,  I  Wils.  240  ;  1  Bla.  R.  39,  8,  C. ;  84. 

I  Chit.  R.  477  «.   A  prisoner  has  a  right 
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or  miademeanoiiT,  and  all  parties  in  convictions,  inrormationi,  or 
appeaU,  have  a  riglit  to  address  the  court  or  jury,  as  the  case  may 
be,  for  themselves ;  to  examine  witnesses  in  their  own  behalf;  or  tg 
cross-examine  the  witnesses  produced  against  them.  In  all  these  caiet 
it  is  a  mere  question  of  discretion,  whether  a  party  will  conduct  lui 
case  in  person,  or  entrust  it  to  such  advocates  as  the  piactke  of  tk 
court  allows  him  (k).  But  an  indictment,  being  preferred  at  the  suit 
of  the  crown,  although  at  the  instance  of  an  individual,  is  not  con- 
sidered as  a  proceeding  at  the  suit  of  the  party  prosecuting,  so  at  la 
entitle  him  to  conduct  the  case  in  court  further  than  to  tender  his  ovi 
evidence  as  a  witness,  and  to  offer  suggestions  to  the  chairman  (I). 


(i)  K  defendant  in  miidemeauaoT, 
who  is  allowed  to  make  a  full  defcDce  by 
oonnKl.  caDDot  delegate  to  lach  coonad 
the  dutf  of  examining  or  crosi-examin- 
Jng  witDesies,  and  reaerre  to  himielf  the 
right  of  addressing  the  jnrjr,  per  Abbott, 
C.J.,R.y.  Partitu,  Rj.  Sl  Mo.  N.  P.  C. 
166.  So  in  civil  cages,  SAultlnnorlM  v. 
rfiMUan,  1  M.  &  Rob.  2bi,  (TimUll, 
C.  J.)  This  ruling  nov  applies  in  felo- 
-  '    7  W.IV.  e.  114,  s.  2, 


(<n, 


:i.) 


And  though  the  coort  will  allow  coun- 
sel to  suggest  questiooa  to  ■  party  who 
so  pleads  for  himself,  and  to  argue  any 
points  of  law  which  may  arise,  such  par- 
tial retainer  is  extremely  inconvenient, 
and  the  accegitauce  of  it  by  connael, 
though  formerly  thought  proper  by  men 
of  unquestionable  honour,  is  contrary  to 
the  present  feeling  of  the  legal  profei 


secntion  by  indictment  ii  not,  in  pent 
oflaw,  the  suit  of  in  inditidoal.  Iissj 
indiTidoal  aneka  redreai — penond  n- 
dreas  for  personal  iqjiuy — the  ooant 
that  be  is  to  punua  is  to  bring  an  ictin 
for  damages.  If.  instead  of  deetiigt* 
bring  his  action  for  the  redreu  of  ■  pir- 
■anal  injury,  he  thinks  fit  to  put  Oe 
law  in  motion  m  tkt  namt  of  tht  tkf, 
tor  the  aake  of  public  jutiee,  ii 
hU  suit,  but  it  ia  the  auitof  Aiai 
Where  a  person,  therefore,  ehoo 
proceed  by  indictment,  he  has  ao  ri(U 
to  addreiB  the  jury,  onleu  he  Is  ■  ga- 
tlemaa  at  tlie  bar.  That  opinion  bs 
been  solemnly  prononocsd  bj  alt  tkc 
judges  of  the  court  of  king's  bend. 
Wa  have  at  every  assini,  and  mia 
every  commission  of  gaol  deliTeiy  ii 
London,  at  tMry  court  q/"  quartir  tsf- 
»ion  holden  throughout  the  country,  > 
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Where,  therefore^  no  advocate  appears  for  the  prosecution,  no  address 
U  made  to  the  jury,  but  the  witnesses  are  examined  by  the  chairman. 

Advocaies  at  Sesnons,'] — The  advocates  at  sessions,  who,  by  the 
practice  of  the  court,  are  entitled  to  take  upon  them  the  causes  of 
others,  and  to  prosecute  for  the  crown,  are  barristers  and  attornies. 
At  sessioos,  where  a  sufficient  number  of  barristers  attend,  it  is  usual 
to  give  them  sole  audience,  and  the  attornies  are  consequently  not 
heard  in  their  presence.  At  sessions,  where  members  of  the  bar  do  not 
attend,  as  in  some  distant  counties  and  many  boroughs,  it  is  usual  to 
hear  the  attornies  as  advocates;  and  though  it  may  be  doubted  whether, 
in  strictness,  they  are  entitled  to  address  the  jury  when  prosecuting 
the  indictments  (post^  Chap.  VII.  s.  5),  it  is  customary,  and  certainly 
convenient,  to  allow  them  that  privilege.  In  cases  where  counsel  have 
not  been  accustomed  to  attend,  but  two  or  more  barristers  wish  to  do 
io,  it  is  usual  for  them  to  intimate  their  desire  to  the  chairman  or 
recorder,  and  to  request  that  they  may  have  pre-audience ;  and  if  this 
request  is  granted,  the  attornies  cannot  be  afterwards  heard  in  their 
presence,  unless  all  who  attend  should  be  retained  on  one  side. 
How  far  a  barrister  may,  merely  as  such,  insist^  without  the  sanction 
of  the  bench,  on  his  right  of  pre-audience  in  courts  of  sessions  where 
attornies  alone  have  been  accustomed  to  practise,  is  a  question  of 
some  difficulty ;  but  is  very  unlikely,  it  may  be  hoped,  to  be  raised  in 
practice. 

Barri$ters.'\ — ^All  barristers  may  attend  and  practise  at  sessions; 
hot  tt  is  not  usual  for  queen's  counsel  and  Serjeants  to  appear  there. 
Barristers  not  called  within  the  bar  as  her  majesty's  counsel,  or  by 
patent  of  precedency,  and  not  being  members  or  officers  of  the  court, 
as  justices (m),  clerk,  or  deputy  clerk  of  the  peace,  &c.  may  practise 
there  with  propriety. 

Attornies,'] — The  practice  of  attornies  at  sessions  is  either  in  the 
joint  characters  of  advocates  and  attornies,  where  the  bar  do  not 
attend,  or  simply  as  attornies,  advising  and  assisting  their  clients,  and 
instructing  counsel.  In  general,  every  person  regularly  admitted  and 
enrolled  as  an  attorney  of  one  of  the  courts  at  Westminster,  is  entitled 


it  disposed  to  proceed  in  that  way,  it  shaU  ing  to  the  ordinary  and  established  roles 

be  done.     This  is  the  only  eonrse  I  shall  and  opinions  of  the  judges  of  the  land, 

allow ;  and  if  jtna  do  not  dioose  to  have  the  record  must  be  withdrawn/' 
justice  administered  in  your  case  accord-  (m)  Antet  p.  76. 
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to  practice  at  the  sesuons;  unlcM  he  be  clerk  of  Ute  f 
deputy,  or  under- slierifT,  or  liis  deputy,  in  nhich  case,  if  lie  act  as  »y 
solicitor,  attorney,  or  agent,  or  at  any  general  or  quarter  session  at,* 
the  peace  of  the  county  or  place  where  he  executes  his  office,  he  wiSta 
forfeit  50/.  (n). 

The  right  to  practiae  at  the  Eessions  as  attorney  is  itrklly  conGaedvi 
to  those  who  have  been  admiued  and  enrolled  in  one  of  the  auperioT'i 
courts  Bt  Westminster.  Thus  it  is  enacted,  that  "  no  person  shall  actii 
as  a  solicitor,  attorney,  or  agent,  or  sue  out  any  process  at  any  geuen^ 
or  quarter  session  of  the  peace,  without  being  admitted  and  enroUedl 
according  to  law,  on  pain  to  forfeit  501.  to  him  that  shall  sue  witbiai 
twelve  months,  with  treble  costs  ;"  and  if  an  attorney  or  solicitor  per*! 
mil  any  person  not  admitted  and  enrolled,  to  make  use  of  his 
such  session,  he  is  liable  to  a  like  penally  (o). 

To  entitle  a  party  to  admission  as  an  attorney,  he  must  be  boand, 
by  contract  in  writing,  to  serve  as  a  clerk  for  the  space  of  five  yeai 
to  an  attorney  duly  sworn  and  admitted  {p),  unless  he  has  taken 
degree  of  bachelor  of  arts  or  of  law  in  the  university  of  Oxfoi 
Cambridge,  or  Dublin,  within  four  years,  in  which  case  a  bindin] 
for  three  years  will  suffice  (j>.  During  the  term,  the  clerk  mni 
serve  the  whole  time  with  his  master,  except  that  he  may  serve  oi 
year  with  his  agent,  or  one  year  as  pupil  to  a  practising  banisteri 
or  certificated  special  pleader  (r).  Service  for  a  part  of  the  time 
with  another  attorney,  even  with  the  master's  consent,  will  not  suffice,  : 
unless  in  cast  of  death,  or  of  special  circumstances  under  which  an  ' 
assignment  may  be  sanctioned  by  the  court  in  which  he  seeks  adini^-  j 
iion(j).  And  he  must  be  admitted,  sworn,  and  enrolled,  before  ha  ' 
can  act  as  an  attorney,  under  a  penalty  of  50/.  and  being  disabled  to  ■, 
act  in  future.  Quakers  may  however  he  admitted  on  affirmation  in- 
stead of  oath  (()■ 


Certificate  necessary.'} — Besides  obtaining  admission  and  enrolment, 
every  attorney,  to  entitle  himself  to  practise,  must  "  annually  take  out 
a  certificate  from  the  commissioners  of  stamps,  under  a  penally  of  50/. 
and  being  disabled  to  practise"  (u).  Any  attorney,  therefore,  who 
may  have  omitted  to  take  out  such  certificate,  has  forfeited  his  right 

W  -iZ G.  11.  c.  46, 1. 14.   The  repeal  (r)  22  G.li.e.i6\  1  «  8  O. IT.  c 

of  I  H.  T.  o.  4,  b;  1  V.  c.  55,  does  4B,  i.  2. 
not  affect  this  proytiion.  (t)  Bx  farit  HUt,  7  T.  R.  450. 

S)  12  Q.  II.  c.  4G.  1.  14.  (0  2  O.  It.  c  23. 

')  2  O.  II.  c.  23, 1.  S.  (h)  22  G.  II.  c  48. 

(f)  1  &  2  G.  tV.  c.  40, 1. 1. 
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»  act  in  that  capacity  in  the  court  of  quarter  session  (v),  until  restored 
f  the  court  in  which  he  was  originally  admitted;  an  indulgence 
lually  granted  on  payment  of  the  arrears  of  duty  and  a  fine  pro- 
>rtioned  to  the  circumstances  under  which  the  neglect  arose  (u;). 
n  attorney  who  had  been  admitted  before  1815,  and  had  taken  out 
is  certificate  yearly,  neglected  to  do  so  for  the  year  ending  Nov. 
H6,  but  afterwards  continued  to  take  it  out  regularly.  He  prac- 
led  at  the  quarter  sessions  in  1 832 ;  and  it  was  held  that  his  ad- 
inion  and  enrolment  being  void  by  37  G.  III.  c.  99,  s.  31,  he  was 
ible  to  the  penalties  imposed  by  22  G.  II.  c.  64,  s.  12,  on  persons 
ot  admitted  as  attomies,  but  practising  as  such  at  the  quarter  ses- 
iont. 

Attorney  struck  off  the  Rolls  not  allowed  td  practise.] — It  is  almost 
nnecessary  to  observe,  that  any  attorney  who  has  been  struck  oflT 
!ie  rolls  of  the  courts  above,  as  sometimes  occurs,  for  dishonourable 
ractices,  being  no  longer  an  attorney  of  such  superior  courts,  cannot 
e  permitted  to  practise  in  the  inferior  ones,  and,  of  course,  is  not 
dmissible  in  that  of  the  quarter  session  of  the  peace ;  and  no  person 
onvicted  of  felony,  or  other  infamous  crime,  will  be  allowed  to  prac- 
•c(»). 

Fees^  ^c] — Fees,  as  they  appertain  to  the  present  subject,  are  such 
ayments  as  the  law  allows  to  persons  who,  by  their  offices  or  their 
allings,  are  in  some  way  attendant  on  the  court  of  sessions  of  the 
eace.  They  chiefly  relate  to  the  officers  of  the  court,  properly  so 
aOed,  to  witnesses,  and  to  attomies.  Enough  has  already  been  said 
»ipecting  this  subject,  as  it  applies  to  the  superior  constituent  parts 
f  the  court  of  session ;  any  consideration  of  the  fees  to  constables 
nd  others,  in  the  various  preliminary  steps  of  prosecution,  anterior  to 
be  sitting  of  the  court,  is  foreign  to  the  purpose  here ;  those  which 
be  sherifls  used  to  demand  on  the  acquittal  or  discharge  of  a  prisoner 
ave  long  been  abolished  (y) ;  those  which  are  allowed  to  the  clerk  of 
be  peace  at  the  commencement  of  the  proceedings  before  the  court, 
re  regulated  by  a  statute  before  noticed  (z) ;  by  another  (a),  all 
rison  fees,  except  in  the  queen's  bench,  the  fleet,  the  palace  court, 

(v)  37  G.  III.  c.  90  ;  39  &  40  id,  c.  (x)  Bx  parte  Broumall,  Cowp.  829. 

2;  48  id.  c.  149  :  and  54  id.  c.  44.  (y)  14  6.  III.  c.  23. 

(w)  Sieek  f .  WiUtm,  3  Tyrwhitt'i  R.  (z)  57  G.  III.  c.  91. 

58 ;  and  lee  in  re  Hodgton  and  Ro99^  (a)  55  6.  III.  c.  50,  i .  4. 
AdoL&£.224;4NeT.&Man.  763,acc. 
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and  the  marshaUea  prison,  are  entirely  aboliihed;  and  tbe  fees  paid 
to  the  clerks  of  assize,  of  the  court,  of  tbe  peace,  or  their  d^mtin, 
by  a  prisoner  in  felony  or  misdemeanour  as  well  on  their  acquittal 
as  any  other  discharge  for  want  of  prosecution,  by  proclamatioD, 
or  throwing  out  a  bill,  are  abolished,  and  the  officers  forbidden  to 
receive  them  ;  and  any  transgressions  of  these  regulations  are  declared 
to  be  misdemeanours  in  the  parties  demanding  them,  and  punishable 
accordingly.  To  indemnify  the  officers,  however,  it  is  provided  bj 
the  same  statute  that  they  shall  he  paid  out  of  the  county  rate  ■am 
proportioned  to  the  amount  of  tbe  fees  they  have  been  accustomed 
to  receive. 

Respecting  the  demands  of  attomUt  upon  their  clients,  it  is  soffi- 
cient  here  to  observe,  that  they  are  compelled  by  statute  {b),  to  deliver 
their  bills  duly  signed,  a  month  before  they  can  commence  an  action 
for  payment ;  and  that  this  provision  extends  to  charges  for  busioeii 
done  at  the  sessions  of  the  peace,  as  well  as  in  the  superior  courts  (c), 
and  such  bill  for  such  business  is  subject  to  taxation  by  the  officii  ^ 
the  queen's  bench  in  the  same  manner  as  in  other  cases  {d). 

No  person  who  acts  as  attorney  in  the  court  of  quarter  senioo, 
without  being  duly  qualified,  can  recover  any  compensation  for  ha 
services.  This  disability,  however,  is  not  always  sufficient  to  prevent 
persons  who  are  unqualified  and  irresponsible,  from  obtaining  practice 
in  a  court,  where  the  attempt  may  be  made  with  less  peril  than  io  one 
of  the  superior  courts  of  Westminster,  to  the  great  injury  of  those  rto 
are  induced  to  employ  them,  or  of  others  against  whom  they  may  em- 
ploy the  law  as  the  engine  of  petty  oppression.  The  bench,  therefore, 
will  always  confer  benefit  on  the  suitors  by  repressiug  such  attempts; 
and    the    mrmbprs   of  tli.j   l>;i]-  only  (.fifurm   llje  duly  t!ie 
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CHAPTER  III. 

OF  THE  JURISDICTION  AND  PRELIMINARY  PROCEEDINGS  OP 
THE  COURT  OF  QUARTER  SESSIONS. 


SECTIONS. 


I. — Of  ike  Matter*  over  which  the 
Court  qf  QtMtr/tfr  Seuiont  ex- 
ercieee  Jurisdietion. 
II. — Qfthe  Time  and  Form  qf  open- 
ing the  Conrtf  taking  Oathe, 


III. — Qf  calling  the  Grand  Jury;  twearr 
ing  and  charging  them,  and 
their  Jurisdiction  to  in^ire 
of,  €md  present  Offences. 

IV.— 0/  dividing  the  Court  qf  Quarter 
Sessions. 


SECTION  I. 

Of  the  Matters  over  which   the  Court  of  Quarter  Sessions 

EXERCISES  Jurisdiction. 

The  jurisdiction  of  the  court  of  quarter  sessions  is  criminal  and  civil, 
and  arises  from  tlie  commission  of  the  peace  itself,  as  settled  under  18 
Ed.  III.  c.  2,  and  34  Ed.  III.  c.  1 ;  and  from  the  express  provisions 
of  numerous  statutes. 


Offences  over  which  the  Sessions  have  Jurisdiction  by  the  Terms  of 
their  (Jommission.] — By  their  commission  (to  which  we  have  already 
adverted)  justices  in  session  are  directed  to  hear  and  determine  '^  all 
felonies f  poisonings,  enchantments,  sorceries,  arts  magic,  trespasses, 
forestallings,  re-gratings,  engrossings,  and  extortions,  and  all  other 
crimes  and  offences  of  which  such  justices  may  or  ought  lawfully  to 
inquire  "  (e). 

Under  the  term  ** felonies  "  they  have  power  to  try  all  capital  felo- 
nies, €.  ^.,  murder,  although  not  specially  named  (/) ;  but  they  have 
been  held  to  have  no  jurisdiction  over  forgery  {g). 


(e)  Pkg€65. 


(/)  Hawk.  B.  2,  c.  8,  i.  33. 


(g)  Id,  1.  38. 
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Under  the  term  "  trespasset  "  they  have  authority  to  try  all  mnde' 
ineanoura  which  either  involve  a  breach  of  the  peuce,  or  have  a  ten- 
dency to  produce  it ;  among  which  tatlcr  class  conspiracies  have  been 
included  (h).  It  has  indeed  beea  lield  that  they  have  no  power  to  trj 
perjury,  when  prosecuted  at  common  law(i);  though  if  that  offencs 
was  indicted  under  5  £1.  c.  9,  which  rnrely  happened,  tliev  had  juria- 
diction  over  it  by  tlie  express  words  of  that  act.  Tliey  haie  no  juriidic* 
tion  to  hcaranddetennine  treason,  roispricion  of  (reason,  or  premuniie; 
ihongh,  as  these  oflVnces  are  against  the  peace,  any  one  or  more  Jiu- 
tices  may  cause  parties  accused  of  those  otTcnces  to  he  arrested,  and 
may  examine  and  commit  them,  and  may  bind  over  witnesaea,  aod 
transmit  the  examinations  and  infortoatioD  to  ihe  next  se&sions  of  oyer 
and  terminer,  and  gaol  delivery  (j). 

It  seems  to  be  now  clear,  that  where  an  offence  is  created,  and  de- 
clared a  misdemeanour  by  a  statute  passed  since  the  institution  of  lbs 
office  of  a  justice  of  She  peace,  it  may  be  tried  by  a  court  of  quarter 
sessions,  unlesx  tlierc  is  some  special  direction  that  it  shall  be  heard 
and  determined  by  another  court  (A).  Thus,  where  a  statute  declared' 
lighting  fires  on  the  coast  at  particular  times  to  be  "  a  mUdemeft* 
nour,"  it  was  held  indictable  at  quarter  sessions,  tliough  Uie  set 
directed  that  the  ofiender  should  be  committed  to  the  "  next  court 
of  oyer  and  terminer,  great  session,  or  gaol  delivery ;"  and  in  caM' 
of  indictment  found,  should  forthwiili  plead  and  be  tried  without 
traverse  (0- 


(*)  R.  J,  Biipal,  3  Borr.  R.  1320. 

[i)  2  H>*k.  c.  B,  1.  3S;  A.  v. 
HofKf,  Rt-  &  M.  N.  P.  C.  2y9 ;  Rrg. 
r.  Yarrbigtim,  Sslk.  406 ;  R.  v.  Gibbt, 
1  Eut  R.  17.t. 

(j  )  See  <iii(«,  125  ;  84  n. ;  2  Hawk. 
P.  C.  c.  8,  1.  59 ;  1  Ilftle'i  P.  C.  SOS, 
372;  2  irf.  44;  B«c.  Ab.  tit.  Js^tica 
(B).  The  duubl.  vheCber  Ibcy  tnigbt 
or  might  not  try  prisonen  for  clipping 
coia  under  3  H.  V.  c.  i,  »  put  an  end 
la  by  2  W.  IV.  c.  32,  i.  I ,  which  repeils 
tint  act  1  «iid  aee  2  Hile'a  P.  C.  45. 

(i)  See  Com.  Dig.  lit.  JuiHce,  B. ;(. 

(f)  See  R.  T.  Voti.  4  M.  &  Sd.  71, 
decidedEuterTerm,  18I5.an47G.  III. 
MU.  2,  c.  66,  B.  34.  B[sck«tone,  in  4 
Com.  271,  hu  laid  it  down,  that  thej- 
MDDOt  try  anj  offence  newly  created, 
(by  •tatote),  without  eipreig  power 
given  them  by  the  Btatate  whicb  create! 
it.  He  citea,  ii  autlioriciea  for  big  po- 
dtioD,  S*g.  V.  Yarri»gtom,  Salk.  406, 
a  ease  of  forgery  indicted  at  the  quarter 


Kinotis,  Be;.  V.  Setilh,  Salk.  680 1 
Ld.  Rajm.  1144,  S.  C.,  ■  cue  of  nioiy, 
similarly  indicted.  In  Bur  et  By. 
v.nrigyt,  4  Mod.  Rep.  iTi,  it  waa  held 
that.  Diileu  by  eipreu  enactmeat,  Cha 
quarter  ■eijlon*  hsye  no  jnriidictioa  M 
ti7  an  indictment  brongbt  oa  a  peul 
lUtuta  to  enforce  ■  penalty ;  auch  of- 
fence not  being  "  sgainit  *e  peaec." 
Holt,  C.  J.,  anil  the  court  of  K.  B-i 
had  derided  aimilarly  la  R.  et  Beg.  v. 
Alrop,  4  Mod.  51,  Dolhen,  J.,  dineo- 
tiinte,  and  arterwardi  in  R.  t.  Olt^ 
andolher;  b  Mod.  149.  Agun,  IdK 
v.JaiHH  el  at.  Stn.  I2o6,  an  indict- 
mcnt  found  at  quarter  Muiaiu  for  fu- 
lening  nets  acroBi  a  river,  contrarr  to 
2  H,  VI.  e.  15.  waa  qnajbed.  becaua 
that  act  gave  a  penalty  of  IDOi.  but  na 
juriEdicIion  to  the  seasiona  ;  "  and  tfaaj 
cannot  bate  it  without  eipreas  words  i> 
the  case  of  a  new  created  offence.''  Sea 
Com.  Dig.  tit.  /wJi«M  q/"  Ptmet,  (B 
1.B3);  bu.  Ab.  tit.  M.  (B3)i  Bmm. 
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Where,  indeed,  a  statute  creates  a  new  offence,  and  limits  it 
to  be  tried  before  justices  of  oyer  and  terminer  only,  the  quar- 
ter sessions  cannot  try  it ;  for  though  justices  of  the  peace  are  au- 
thorized to  hear  and  determine,  tliey  are  not  what  the  law  intends 
by  justices  of  oyer  and  terminer ;  there  being  a  distinct  commission 
so  named  (m). 

In  the  result,  it  appears  that  the  quarter  sessions  have  power  (o  try 
all  indictable  offences,  whether  offences  at  common  law,  or  created 
by  statute ;  with  the  exceptions  of  treason,  misprision  of  treason,  pree- 
munire,  forgery,  and  perjury  at  common  law,  and  perhaps  usury. 
The  three  last  exceptions  do  not  admit  of  being  referred  to  any  prin- 
ciple, as  the  reason  assigned,  that  they  do  not  directly  tend  to  pro- 
duce breaches  of  the  peace,  would  equally  apply  to  many  other  of- 
fences over  which  the  sessions  exercise  undoubted  jurisdiction  (as  con- 
spiracy, not  repairing  highways,  solicitations  to  commit  crimes^  cheats, 
&c.  &c.) 

In  a  case  where  a  question  was  raised,  whether  the  quarter  sessions 
had  power  to  try  an  indictment  for  soliciting  a  party  to  steal  from 
another.  Lord  Kenyan  said  (n),  *'  I  am  clearly  of  opinion  that  it  is  in- 
dictable at  the  quarter  sessions,  as  falling  in  with  that  class  of  offences, 
which,  being  violations  of  the  law  of  the  land,  have  a  tendency,  as  it 
has  been  saidj  to  a  breach  of  the  peace,  and  are  therefore  cognizable 
by  that  jurisdiction.  To  this  general  rule  there  are,  indeed,  two  ex- 
ceptions, forgery  and  perjury  :  why  excepted  I  know  not ;  but  having 


I,  B.  2,  c.  8,  s.  38,  and  2  Hale,  44 ; 
SsfiL  134;  Sayer,  138.  In  R.  ▼. 
Jmmt»t  tbe  setting  nets  in  the  way 
dkarged  waa  by  the  statute  "  whoUypro- 
Mbitod  for  efer ;"  it  would  therefore 
■eem  that  the  indictment  wonld  have 
lain  on  that  prohibitory  clause,  2  Hale, 
171 ;  R.  ▼.  /oiiet,  Stra.  920,  1146.  As 
to  JL  f .  Ymrmgton^  the  exceptions  of 
foi^gcry  (and  peijury,  when  prosecuted 
at  eonmon  law)  from  the  general  juris- 
diction of  the  quarter  sessions  over  all 
inferior  offences,  as  well  those  properly 
and  directly  against  the  peace,  as  those 
which  are  only  so  by  construction,  as 
breaches  of  tbe  law  were  said  to  be, 
were  dedared  by  Lord  KenyoH,  to  rest 
more  on  authority  than  principle  (see 
R.  ▼.  Bigpimt,  2  East's  R.  15,  18). 
Again,  the  principle  of  the  modem  cases 
ia  dearly  at  Tariance  with  R.  ▼.  Smith, 
though  it  is  not  now  common  to  indict 
at  an  for  nanry.     In  R,  ▼.  Ritpalf  1  W. 


Bla.  368,  indictment  at  quarter  sessions 
for  conspiracy.  Lord  Mantfietd  said, 
**  The  cases  of  peijury,  {viz,  at  common 
law)  forgery  and  usury,  stand  on  their 
own  special  ground,  2  Hawk.  c.  8,  s.38 ; 
and  it  has  been  determined  that  the  jus- 
tices have  no  jurisdiction  there.  This 
offence  of  conspiracy  is  a  trespass,  and 
trespasses  are  indictable  at  sessions, 
though  not  committed  vt  et  armit.  They 
tend  to  a  breach  of  the  peace  as  much  as 
cheats  and  libels,  which  are  established 
to  be  within  the  jurisdiction  of  sessions. 
As,  therefore,  there  is  no  authority  to 
the  contrary,  I  think  the  justices  had 
jurisdiction.'' 

(m)  1  Hale's  P.  C.  23,  44  ;  Cro.  El. 
87 ;  8mith*9  ease,  <Attd  9  Co.  R.  119  bs 
2  &  3  Ed.  VL  c.  24 ;  Com.  D.  tit. 
Ju9tice»  qf  the  Peace  (B  3).  See  R.  ▼. 
Lord  Preston,  ante. 

(ft)  R.  ▼.  Higgitu,  2  East's  R.  18. 
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htea  upreMlT  m>  wJfidlecd.  I  «in  mi  brok  Ibroa^  tkt  rates 

Ml  oihrT  »c«[iii(w*,  itowTET,  kav*  bees  alknred,  aad  tiierefora  thil 

bU*  within  the  ^CDcraJ  rale." 

The  exception,  liawner,  ia  iW  cmb  of  peijvr;  ii  ao  coiDptewly 
•rtkbUabed,  ibai  if  an  jiffr'tPff  *  at  txunuMnt  kw  ftit  Uu«  oSenoe  V  ' 
J^iDid  u  HHioM,  ud  raso«ed  by  certiorari  to  ilie  jodge  &t   dhi  ,' 
pfiM,  Ite  wiD  rafue  to  try  it,  u  bang,  lo  every  iotent  and  pnrpoM,  ■  V 
■nltily  <«)•  V 

But  although  the  jmticw  in  wtmiam  hare  tliue,  in  poinl  of  l>w,jvi|l 
riMtidioii  OTef  ahDort  all  o&oees  lofenor  lo  tnatoa,  it  m  aot  theprao-fi 
tice  lor  thecn  lo  try  an;  indictmenu  lor  cafMtal  felonic*  (ji)  (See  Cb.  V.  f 
a.  13).  In  Ihit  forbearaoce  they  only  act  on  the  cantiop  given  i ' 
them  in  ibnr  cotnmiiuoo,  "  that  if  a  cue  of  dilBctiUy  ahall  ariae, 
tli«y  ihall  Dot  proceed  lo  givK  judgtoicnt  ekcept  (u  the^  pieaeoc* 
ofaome  jtuUce  afooa  of  the  benches  or  of  auiie."  A  caution  wbtdt 
doe*  net  preclude  tl>cni  from  proceeding  (ojud^enl,  if  tliey  thin  It  fit 
Ki  to  do :  for  even  in  capital  CAta.  iJiel/  jadgment  would  be  rafid 
until  reversed  on  writ  of  error  for  real  enor  in  the  judgment,  or  snb- 
■tantial  defect  appearine;  on  the  face  of  the  record  (q).  Thus  if  K 
Jud|[ment  of  a  court  of  quarter  sessioDs  be  bat)  for  excess  of  punidi- 
menl,  t.g.,  for  sentencing  a  convict  to  fourteen  instead  ofseren  yeara' 
transportation,  it  is  bad  in  toto,  and  will  not  operate  as  a  good  jud^ 
mcnt  of  transportation  for  seven  years,  nor  will  it  be  amended  by  the 
court  of  queen's  bench,  or  sent  back  to  the  sessions  for  tliat  parpote, 
but  will  be  reversed  on  writ  of  error  (r)  and  the  prisoner  discharged. 
This  was  the  result  of  a  tate  case,  where  three  prisoners  tried  and  con- 
vicled  of  burglary  at  the  Monmouthshire  quarter  sessions,  were  incor- 
rectly sentenced  there,  two  of  them  lo  tranaporution  for  life,  and  the 
third   lor  seven  years,  instead  of  the  sentence  of  death  provided  by  7 


M  n.  T.  Haynu,  Rj.  &  M.  C.  N.  at  lift  and  dralk,  according  to  the  bml. 

P.  298;  but  it  iraalil  aeem  that,  u  prt-  lisr  eipreasiDa.iiiu  Bpccifi^Iy  catreited 

junr  osDDUt  bs  chBr^ed  on  an  oalb  taken  to  lbs  niaDicipal  jadgn.  t.g.XoHan- 

befbre  ■  lurrogale  (A.  «.  Fotltr,  Roai.  carded  of  tbe   citiea  and   coaoliei  of 

&  Ry.  469),  an  indictment  for  tailing  a  Bristol,  Cbeiter,  and  Exeter,  *c.  it  w» 

Mar   iiatfa.  in  order  to  iirocore  a  mar-  Dsnal  to  trj  opiUl   feloiiies;  bat  that 

ria|-e  lit'viipe,   by  which  the    Uceii<e   ia  power  ii  now  aboiiihcd  in  all  faorooghl 

finiciired  and  the  marfiage  bad,  Bill  lie,  of  cities  and  tonna.  cicept  London,  bj 

r  laid  ai  t  mudemcanoar,  and  migbt  be  £  &  fi  W.  IV.  c.  76,  a.  107. 
tiM  seeordiiiglj  at  widani,  lAuf .     S«e  (q)  R.i.Wttl  Kiwi's  ^'>'f^^^i^'^ 

Archb.  CrJm.  PI.  &  Et.  6tb  edit.  485.  ticti),  J  T.R.*67;  9  Via. lLb.at.»Twr, 

(p)  In  former  edidoni  or  thil  work  it  (D.) ;  Jtiet'i  eatt,  Cni.Jac.4M. 
wai  We  lUted,  that  in  lenioni  boldeo  (r)  S.  r.  W.  H.  BlHt,  8  D.  A  R.  IfS. 

nndn  bbj  cbtrter,  by  which  the  power 
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nd  8  O.  IV.  c.  29,  s.  11,  which  might  be  recorded  under  4  G.  IV. 
.  48  (*). 

In  general  practice,  however,  scarcely  any  felonies  except  simple 
irceny,  or  offences  partaking  of  the  nature  of  it,  without  its  special 
ggravations,  are  tried  at  the  sessions,  and  the  more  serious  cases  of 
Ten  this  offence  are  generally,  and,  with  much  propriety,  sent  to  the 
ssizes  by  the  committing  magistrates ;  but  instances  have  occasion- 
Uy  occurred  in  which  felonies  punishable  by  transportation  for  life  (/), 
nd  even  death  itself,  were  tried  at  sessions.  Of  this  the  case  of  Bourne 
.  the  King  (in  error y)  just  mentioned,  affords  a  signal  example.  It  is 
Qoch  to  be  regretted  that  the  usual  cautious  exercise  of  the  jurisdiction 
hould  thus  be  departed  from,  so  as  to  increase  the  responsibility  of 
nagistrates,  with  little  perceptible  advantage  even  on  the  score  of 
ixpense.  The  jealous  and  scrutinizing  spirit  of  modern  times  seeks  to 
ind  in  persons  who  preside  as  judges  in  intricate  cases,  acquired  quali- 
ies  of  a  high  kind,  though  without  undervaluing  that  general  informa- 
ion,  personal  integrity,  and  pure  uprightness  of  purpose,  in  which 
I  bench  at  sessions  is  never  deficient.  It  requires,  in  a  word,  more  of 
hat  legal  discrimination  which  presents  to  a  jury  the  facts  of  a  case  in 
srery  point  of  view  made  requisite  by  its  bearings  with  respect  to  the 
aw.  Knowledge  and  talent  of  this  kind,  though  sometimes  compassed 
ly  the  experience  of  individual  magistrates,  are,  in  truth,  seldom  to 
be  expected  from  less  than  the  labour  of  a  life  devoted  to  legal  pursuits. 
fi  chance  administration  of  justice  presents  incalculable  evils,  particu- 
arly  in  criminal  matters.  The  admission  or  rejection  of  evidence  on 
nistaken  grounds  leads  to  painful  results ;  and  juries  may  be  called 
)n  to  execute  their  important  duties,  subject  to  the  efforts  of  able 
counsel,  but  without  that  sufficient  counterpoise  from  the  bench,  which, 
irith  cheerful,  even-minded,  and  temperate  authority,  should  closely 
iratch  over  the  course  of  examination ,  and  preserve  inviolate  at  once 
the  rules  of  evidence  and  the  rights  of  parties.  This  course  of  pro- 
ceeding on  trials,  coupled  with  a  judicious  and  pointed  recapitulation 
>f  the  main  facts,  and  a  clear  direction  in  point  of  law,  is  at  once  the 

(#)  Bomme  tend  itPOOthertY,  the  King 
[m  error),  7  Ad.  &  £.  58  ;  2  N.  &  P. 
248,  S.  C.  Where  the  court  below  had 
oalj  made  an  erroneoua  order  without 
pving  judgment,  and  error  was  brought, 
%proeedendo  iisned  to  them  to  give  judg- 
nent,  R.  ▼.  Kenworthy,  1  B.  &  C.  711 ; 
3  Dowl.  &  Rj.  173. 

(/)  Since  2  &  3  W.  IV,  c.  62,  and  down 
to  7  W.  IV.  and  1  V.  c.  90,  8. 1,  horse, 
»ttle,  or  sheep  atealing  wag  subjected  to 


transportation  for  life  without  power  of 
mitigation  by  the  court.  The  like  of 
stealing  in  a  dwelling-house  to  the  value 
of  5/.  Notwithstanding  the  severity  of 
this  enactment,  parties  accused  of  these 
offences  have  been  put  on  their  trials  at 
sessions  in  order  to  save  something  less 
than  that  farthing  in  every  20a.  of  the 
county  rate,  which  a  committal  to  the 
assizes  would  have  occasioned  ! 


I  tm  tmm  or  ocaktck  sbisiofs. 
leatmalL,  aaA  the  ooe  thing  most  desired  i 


Jbr  Trial  af  AtnttA 

may  be  transmiltfl 

i,  if  ike  qnaiter  sessions  bai^ 

Tim,  wbere  iadictmeHU 


and  Dew  ooes  preferred  (nV 
■  bad  only  power  to  ioquii 
■  tbctr  eoonty  as  keepen  of  ll| 
to  fctMMMB  tfasB.  tkey  were  to  Kod  iodiEl 
B  ti>  dKJwtkcaofgaol  detrrerjr,  who  were  ( 
■  at  ^  aeH  pol  deKrerr,  within  the  counq 
■htlWr  Ac  panica  ««n  ■  pel  or  adiMted  to  bail ;  sod  this  coutm 
Am^  Bat  Mad  «  dii  daj.  oa  accoaat  of  the  power  of  hearing  an 
4etaHaHC  ""^  oAaca  ^m»  In  fbe  qnarter  vessioiu  by  18  Ed.  U] 
4L  Safins  k^I.  liiiMfa^lj.  ahiii  iiiiliiliiiiiili  IbitDd  by  the  graa 
jwy  sf  Ae  Nortk  Riji^  of  Yeikshiie  ^uinU  a  prisoner  at  tbe  qnu 
tB  aeaaiaaa  fer  (htf  n^i^C  '■*  cartain  laisdeiiieaBotirs,  were  transntittw 
'bj  thcM  to  the  next  aiMaei  fee  that  coaBty,  aoneied  to  a  certiScai 
j^aed  b;f  the  dc^ly  c\tA  of  the  peace  for  the  riding,  certi^og  ttt 
fadng  of  then,  with  the  witnesses  U  the  bock,  and  signed  by  Ik 
faffMB  of  the  grand  jury  as  fi>and  Ime  bills,  Mr.  Baron  Woo^ 
ntaaeA  lo  tnr  them  oo  the  groand  that  they  were  not  removed  bj 
GOtioraii,  and  that  new  indictments  were  not  fonnd  at  the  assizes,  anj 
l  the  priwoen :  but  baring  stated  the  case  to  the  judges  for 
e  in  filtarv  case^,  they  held  that  the  indictments  should  haw 
been  tried  at  the  asatrei(t). 

Trial  of  PriitmenalAui£etiKtemf»iiighetwteii  Qnarler  Settimu.\ 
— Some  justices  of  Staflbrd shire  had  committed  prisoners  for  trntiU 
larcenies,  some  till  discharge  by  due  form  of  law,  and  others  expressly  1 
tHI  the  Ben  qaaner  aessioiu ;  an  anite  ioteirened,  and  tbe  piiMBen 
not  being  in  tbe  calendar,  applied  to  be  dtKhaiged,  no  UUt  hein; 
preferred  against  them.  It  did  not  appear  whether  the  wttnenea  had 
been  bound  orer  to  appear  at  the  quarter  sessions.  Wood,  B.,  di^ 
charged  the  prisoners  on  jHoclamation,  conceiving  bimself  bonnd  Ici 


(■)  JL  T. 


r,flC.»P.  770,  j 


%a. 


t.  3!,  e.  6,  t.  2,  c  fl,        

Jtatittt  <^  tit  Pmet,  E.  8  t  CniNa  C. 
(•)  R.  T.  Ate  Wtiktna,  Rondl  ft      Coup.  14,  27  ;  4  BU.  C.  271,  a.  (t), 
Rna'a  Cfown  Cun  Benrred,  381.  See      134,  d.  (6) ;  S  Hsk,  4S. 
■iM  4  Int.  168  i  2  Hawk.  F.  C.  c  9, 
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\o  80  by  the  commission  of  general  gaol  delivery ;  but  submitted  the 
|uestioQ  to  the  judges,  in  order  to  the  fixing  a  rule  in  future.  A  ma- 
ority  were  of  opinion  that  it  was  not  imperative  on  the  judge  to  allow 
uch  discharge,  but  that  it  was  discretionary  in  him  to  continue  on 
heir  commitments  such  prisoners  as  appeared  to  him  to  be  committed 
or  trial,  if  the  witnesses  against  them  did  not  appear,  having  been 
•ound  over  to  the  sessions  (x). 

Trials  of  Offences  in  Bristol^  Chester y  Exeter ^  Berwick  and  other 
lounties  of  Cities  and  Towns,] — ^The  exception  from  the  operation  of 
18  G.  III.  c.  52.  which  was  provided  for  the  cities  and  counties  of 
Bristol,  Chester,  and  Exeter,  by  sec.  12  of  that  act,  is  repealed  by 
I  &  6  W.  IV.  c.  76,  s.  109,  and  indictments  for  offences  committed 
rithin  the  counties  of  those  cities,  as  well  as  within  the  town  and 
otinty  of  Berwick-on-Tweed,  and  other  counties  of  cities  or  towns 
orporate,  except  London,  Westminster,  and  Southwark,  shall  (till 
lie  king  directs  a  commission  of  oyer  and  terminer  and  gaol  delivery 
9  be  executed  within  the  same)  be  preferred,  and  all  proceedings 
hereon  had,  as  in  38  G.  III.  c.  52,  is  authorized  to  be  done.  That 
iy  prosecutors  upon  entering  into  a  recognizance  in  40/.  for  paying  the 
xtra  costs  attending  the  prosecution  out  of  the  county  of  the  city(y), 
lay  prefer  indictments  for  offences  committed  therein  to  the  jury  of 
be  county  next  adjoining  to  the  county  of  such  city  or  town  corporate, 
irom  and  charged  to  inquire  for  the  king  for  the  body  of  such  ad- 
>ining  county  at  any  sessions  of  oyer  and  terminer,  or  general  gaol 
elivery  (z).  Again,  if  the  venue  in  any  indictment  removed  into  the 
ueen*s  bench  by  certiorari  be  laid  in  a  county  of  a  town,  &c.,  that 
cmrt  may  order  the  trial  to  be  by  a  jury  of  the  county  next  adjoining, 
nd  may  award  proper  writs  of  venire  and  distringas  accordingly, 
ithout  subjecting  the  prosecutor  to  recognizance  for  paying  extra 
Mis  (a). 

And  by  5  &  6  W.  IV.  c.  76,  s.  110,  persons  committed  for  trial 
t  any  court  of  gaol  delivery,  general  or  quarter  sessions  of  the  peace 


(jr)  (Easter,  1810,)  Anon.  Rosb.  & 
y.  173. 

(y)  JL  ▼.  Nottingham,  4  East,  208, 
aae  of  county  of  city  of  Lincoln.) 

(y)  38  6.  Ill.c.  52,  a.  2  &  12,  caUed 
arker  Coke's  Act. 

(«)  Id.  s.  1.  R.  ▼.  Nottingham,  4  East, 
W.  Eitlier  party  may  thus  avoid  try- 
f  ao  indicCaient  tX  a  borough  sessions, 
id  have  it  trM  at  the  assizes  of  the 


next  adjoining  county ;  but  the  offence 
must  in  all  cases  be  laid  to  have  been 
committed  in  the  county  of  the  dty,  &c. 
where  it  actually  occurred ;  R.  ▼.  G^, 
R.  &  Ry.  C.  C.  R.  179  ;  R-  v.  MeUon, 
id.  144.  It  seems  enough  to  state  in  the 
caption  when  the  record  is  made  up, 
that  the  oounty  in  which  the  venue  is 
laid  is  the  next  a4ioining  oounty. 
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for  any  borough,  charged  with  ofTencei  which  the  recorder  tberar, 
after  1st  May,  1836,  nill  not  have  junsdiction  to  try,  may  be  lawfuNj 
removed  (&)  to  ttie  gaol  or  house  of  correction  of  the  county,  (hen  to 
remain  and  take  his  trial  at  the  next  quarter  KStioni  for  the  tame,  if 
the  offence  be  there  cognizable  (c)  ;  and  if  not,  then  before  tbejadgn 
of  oyer  and  terminer,  and  gaol  delivery,  at  the  next  circuit.  Partin 
bound  by  recognizances  to  prosecute,  &c.  are  to  appear  and  gin 
evidence,  &c.  &c. 

Powers  of  Juslices  vnder  Local  Acts  vnlhin  Places  heretojoremtii* 
Boundaries  of  Borouyhs.l — All  matters  cognizable  by  virtue  of  snj 
local  act  of  parliament,  or  otherwise  by  any  justice  of  peace,  oi  nj 
the  general  or  quarter  sessions  having  jurisdiction  within  any  plice, 
which,  since  tlic  passing  of  the  act  for  regulating  municipal  corpon- 
tions,  5  &  6  W.  IV.  c.  76,  or  6  &  7  W.  IV.  c.  103,  has  ceased,  or 
tinder  any  future  act  may  cease,  to  be  within  and  to  be  part  of  any 
borough,  or  the  liberties  thereof,  shall  be  cognizable  by  the  general  err 
quarter  sessions  of  the  county,  riding,  division,  liberty,  or  juriidictioa 
within  which  such  place  is  situate,  in  the  same  manner,  and  subject 
to  the  same  provisions  as  the  same  were  within  the  Juriadiction  of  tbe 
justices  of  the  peace  for  that  borough  or  place,  or  of  the  geneni  or 
quarter  sessions  of  the  same  (rf ). 

Owing  to  the  late  extension  of  the  boundaries  of  certain  boroi^fas. 
Sic.  under  act  of  parliament,  county  gaols,  court  houses,  dep6ti  Kk 
militia  arms,  and  other  public  edifices  and  offices  of  counties,  bdog 
included  within  those  boundaries,  became  thereby  subject  to  the 
jurisdiction  of  the  sheriffs  and  municipal  officers  of  those  borongtu. 

To  TVT       '        ' 
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Jurisdiction  of  County  Sessions  in  Boroughs  where  holding  of 
Sessions  is  discontinued,] — In  boroughs  and  places  where  general  or 
quarter  sessions  of  the  peace  have,  under  5  &  6  W.  IV.  c.  76,  ceased, 
or  been  discontinued  to  be  holden,  all  such  business  which,  under  any 
general  or  local  act,  or  any  usage  or  custom,  ought  to  be,  or  were 
usually  heard,  decided,  or  transacted  at  such  general  or  quarter  ses- 
sions by  the  justices  of  peace,  with  the  assistances  of  any  juries  there 
assembled,  shall  be  hereafter  heard,  &c.  by  the  general  or  quarter  ses- 
sions for  counties,  ridings,  or  divisions,  liberties  or  jurisdictions,  in 
which  such  boroughs  are  situate,  and  by  the  justices  of  peace  and 
juries  then  assembled,  respectively  (/). 

The  civil  jurisdiction  of  the  court  of  quarter  sessions  includes  several 
matters  in  which  it  has  original  jurisdiction,  and  many  more  in  which 
it  has  appellant  jurisdiction,  as  over  penal  convictions,  orders  of  jus- 
tices, and  various  other  matters ;  which,  being  given  by  particular 
statutes,  cannot  be  here  referred  to  any  general  principle,  but  will  be 
hereafter  discussed  in  their  various  branches. 

4 

Extent  of  Jurisdiction  in  point  of  Locality,] — Each  commission  of 
the  peace  points  out  over  what  portions  of  the  county,  or  riding, 
division,  or  county,  the  jurisdiction  of  the  justices  named  in  it  extends. 

By  the  municipal  corporation  act (5  &  6  W.  IV.  c.  76,  s.  Ill)  no 
part  of  any  borough,  in  or  for  which  a  separate  court  of  quarter  ses* 
skm  shall  be  holden,  shall  be  within  the  jurisdiction  of  the  justices  of 
any  county,  from  which  such  borough  before  the  passing  of  that  act 
was  exempt y  any  law,  statute,  letters  patent,  charter,  grant,  or  custom 
to  the  contrary  notwithstanding. 

Under  this  clause,  places  and  districts,  which,  having  been  originally 
parts  of  counties  at  large,  had  by  charter  become,  or  were  otherwise 
claimed  and  considered  to  be,  subject  to  the  magistrates  of  boroughs, 
as  well  as  to  the  county  justices ;  and  which  were  sometimes  called 
"  liberties  of  boroughs  ''  (g),  are  altogether  withdrawn  from  the  juris- 
diction of  the  county  justices,  if  two  things  concur ;  viz.,  if  the 
borough  justices  had  always  had  exclusive  jurisdiction  within  the 
borough  itself  (or  the  ancient  borough),  and  if  separate  quarter  ses- 
sions had  been  granted  to  the  borough  (see  post). 

Again,  the  former  exclusive  jurisdiction  of  the  justices  of  a  county 
at  large  is  taken  away  in  those  places  and  precincts,  which  by  the 


(/)  7  W.  IV.  &  1  V.  c.  78,  8. 50. 

(y)  See  R,  V.  Mmsoh,  6  B.  &  Cr.  74  ;  9  D.  &  R.  172. 

L  Z 
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opmlJOB  of  •ectioB*  7  &  8  of  llw  Wiii  i|wl  cnrporalion  act  (5  &  6 
W.  IV.  G.  76),  IiBT«  be«a  ni  off  from  s  ombIj  at  luge,  and  jdcMmI 
ia  ths  bounds  of  any  bofoogk  by  tbu  act  pnmded.  Tiiose  boantU 
beinff  in  inidi  tbe  parltaountanr  boandj  aeukd  by  2  &  3  W.  IV. 
c.  64,  and  adopted  by  5  4  6  U'/lV,  c,  76,  •.  7. 

Tlie  tuburln  q(  ancient  boroti^  whicii,  firom  nmpatative  insigni- 
ficance, have  BHcIled  lo  comiBCTcial  importance,  afford  frequent  in- 
■lancet  of  a  state  of  tilings  lo  wfaicb  the  abore  K«tion  applies.  Tbia 
ii  elucidated  by  a  late  caie  retpeciing  the  p«ti«k  of  Clifton  (A)  (ber^i 
toforu  a  part  of  Gloucestenhire  for  erery  purpose,  but  aftervards  added 
to  Bristol,  as  to  tlie  right  of  voting  tot  members  of  parliamcDt  for  that 
borough,  here  Info  re  county  and  city),  by  the  boDiMlarjHCt,2&3  W.  IV. 
c.  C4,  sclind.  (O).  The  "  meies  and  bounds"  fixed  by  that  act  for 
Ihflt  purpose  were  adopted  by  the  muntdpal  act  for  Bristol,  5  d:  6 
W.  IV.  c.  76,  nmong  the  other  boroug-hs  included  in  its  schednlcs;  ■ 
and  the  question  was,  whetlier,  since  that  act,  any  justices  of  Glon- 
cettorehirc  had  power  to  make  an  order  for  dii-ening  a  foot-path  in 
Clifloii,  and,  next,  if  they  had,  whether  a  maudanius  would  lie  to  the 
OloucestOTshire  quarter  sessions,  commanding  them  to  enrol  it  in  tli« 
Miunl  way.  The  court  of  king's  bench  held  that,  as  to  Bristol  and  th«  ', 
Dtlior  borougliH  mentioned  in  the  first  section  of  schedules  A.  and  B.  ot', 
tlie  last- mentioned  act,  every  pUce  included  within  the  bounds  of  any  ' 
of  those  boroughs,  as  described  by  the  parliamentary  boundary  act,  i 
A  3  W,  IV.  c.  64,  was  made  a  part  of  them  for  all  purposes;  and 
ronHqucntly,  ihut  the  parish  of  Clifton  was  part  of  Bristol,  viz,  of  the 
borough,  county,  and  city  of  BriEtoI  {inter  alia,  as  to  stopping  up 
ways),  and  not  or  the  county  of  Gloucester;  so  that  the  Gloucesler- 
ahiro  Jul t ices  hud  no  jurigdiction  within  it(i).  It  seems,  ho weiet, 
that  in  bDroughs,  not  counties  of  themselves,  whose  charters  contained 
no  clnuie  of  non-iutromittant,  and,  consequently,  where  the  county 

(h)  H.  T.  aiiMCeilenhire  {Jialictt),  where  a  felony  had  been  commitled  at  m 

4  Adol,  (k  El.  GSit  i  6  Nev.  &  M.  lift.  place  called  Prendergast,  fi™t  added  to 

(0  Thd  nricutiipnt  of  tUe  lucceasTul  the  cauntf  and  borough  of  UsTsrlbrd- 

■ide  had  been,  (hat  the  borough  of  tbe  weat  by  the  parliamrntarj  bonndirj  att« 

olty  or  Hriatol.  a*   ucerUined  hj  the  2  &  3  W.  IV.  c.  64,  icb.  (O.),  and  de- 

mnnlclpal  reformact.ft&O  W.  IV.c.7(l,  dared  bj  5&  BW.  IV.c.  76,  a.  7.  acha, 

»u  a  county  of  itielf ;  to  Ibat  without  (A.)  and  (B.)  to  be  part  of  llul  boroD^i 

Inqulrlnit  "bat  would  ha  the  caas  where  it  waa  held  properly  triable  at  the  aniiea 

a   borougli  la  not   a   county   of  Itself,  held  for  the  county  of  that  bonmgi,  R. 

Clifton    w»    a   |wrt  of   the   county    of  t.  Pi»er,  7  C.  &  P.337,  Spring  aasiiM, 

Drlalul,    "Barf   nf  o«   n(*er."      These  18;l6,per  Cb/endffe,  J.— iV.  fl.  The  Clif- 

wordaor  1*  fl  W.  IV.  c.  76,  1,8,  leem  ton  rase.  ft.  v,  Glow^leTihirt  JutliiM, 

dceUlve  on  the  lubject  of  luch  additions  wsa  cited, 
to  coantiea  of  citira,  &c. :  aecordin^ I7, 
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justices,  previously  to  the  5  &  6  W.  IV.  c.  76,  had  concurrent  juris- 
diction with  the  borough  justices,  such  concurrent  jurisdiction  still 
continues,  notwithstanding  the  grant  of  a  court  of  separate  quarter 
sessions. 

The  powers  of  charter  justices  to  try  offenders  at  the  quarter  ses- 
sions for  boroughs,  were  universally  abolished  by  5  &  6  W.  IV.  c.  76, 
s.  107 ;  and  recorders,  each  of  whom  singly  constitutes  a  court  of 
quarter  sessions  **  in  and  for  "  the  borough  to  which  he  is  appointed, 
have  cognizance  of  all  crimes,  offences,  and  matters  whatsoever  cog- 
nizable by  any  court  of  quarter  sessions  of  the  peace  for  counties  in 
England. 

In  boroughs  which,  at  the  passing  of  that  act,  had  recorders,  or  de- 
puty recorders  of  five  years'  standing  at  the  bar,  the  recorder  retained 
his  office  if  so  qualified :  and  if  he  was  not,  as  was  the  case  at 
Shrewsbury  in  the  person  of  the  late  Earl  Powis,  the  deputy  recorder, 
the  late  John  Bather,  esq.,  became  recorder.  In  all  other  cases  the 
present  recorders  were  appointed  by  the  crown  under  the  act. 

The  above-mentioned  sections  appear  to  have  the  effect  of  exclud- 
ing the  county  quarter  sessions  from  jurisdiction  within  those  boroughs 
any  part  of  which  had  been  previously  exempt  from  their  power,  and 
to  which  a  separate  g:rant  of  quarter  sessions  has  been  made ;  but  the 
county  jurisdiction  is  necessarily  continued  in  other  boroughs,  whe- 
ther before  5  &  6  W.  IV.  c.  76,  they  had  or  had  not  concurrent  juris- 
diction ;  thus,  by  s.  Ill,  the  justices  in  and  for  the  county  in  which 
any  borough  is  situate,  to  which  no  grant  of  separate  quarter  sessions 
shall  have  been  made,  shall  exercise  the  jurisdiction  of  justices  of  peace 
in  and  for  such  borough,  as  fully  as  by  law  they  and  each  of  them  can 
or  ought  to  do  in  and  for  the  said  county. 

4  ir  5  W.  IV.  c,  27 y  Commitments  by  Borough  Justices  to  County 
Sessions.] — An  act  of  the  legislature  which  passed  in  1834,  though 
considerably  abridged  in  effect  by  the  more  sweeping  enactments 
of  the  municipal  act  which  followed  it  in  the  next  year,  must  be  here 
mentioned.  It  is  intituled  "  an  act  for  the  better  administration  of 
justice  in  certain  boroughs  and  franchises,"  and  appears  intended  to 
prevent  the  expense  and  delay  of  sending  persons  charged  with  felony 
in  a  borough  or  franchise,  which  had  no  power  to  hear  and  determine 
felonies  (j),  for  trial  at  the  assizes  for  the  county  in  which  such 
borough,  &c.  might  be  situate,  and  enacts  {k)  that  the  justices  of  the 

O  )  B.  g.  Bath.  (*)  4  &  5  W.  IV.  c.  27,  s.  1. 
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psace,  or  any  such  justice  acting  in  and  for  any  lucb  borougli  or 
franchUe  in  Engkind,  not  being  empowered,  by  charter  or  otherwiM, 
to  determine  felonies  (/)>  >I)ftll  commit  every  penon  charged  with  aoy 
such  felony,  as  B  court  of  quarter  sessions  may  have  jurisdiction  to  tiy, 
to  be  tried  at  the  g;eneral  quarter  setsions  of  the  peace  for  the  county, 
riding,  or  division,  wherein  such  borough  or  franchise  shall  be  lita- 
ate,  or  at  any  adjournment  thereof,  and  the  justice*  of  the  peace 
acting  in  and  for  such  county,  &c.  are  hereby  empowered  to  try  per- 
sons so  committed,  at  such  quarter  acisions  or  any  adjoammeil 
thereof. 

Tliis  section  seems  in  force (m)  notwithstanding  section  I  of  5&6 
W.  IV.  c.  76,  and  in  fact  agrees  with  s.  Ill  of  that  act  aboTe  ciud, 
as  well  as  with  s.  1 10.  But  its  other  lectioas  aeem  repealed  by  5  A  6 
W.  IV.c.  76,  s.  l.ands.  107. 


SECTION  II. 
Of  the  Timb  and  PoaMALiTv  op  Opehiho  the  Court,  takisg 
THE  Oaths  op  Alleoiavce,  &c. 
Time  of  assembling.]— Tht  coun  should  assemble  before  twelve  It 
noon  on  the  day  for  which  it  is  summoned,  in  order  that  penom  who 
desire  to  take  the  oaths  of  supremacy,  abjuradon,  or  office,  may  con- 
ply  in  that  respect  with  the  directions  of  the  statutes  which  enjoii 
them.  The  session  is  then  usually  proclaimed  by  a  bailiff  in  the  fill- 
lowing  terms : — 

Oyei,  Oyei,  Oyci, — Tlie  Queen's  jaiticea  do  strlctlj  cbsrge  idi)  conimind  ill 
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the  following : — 5  £1.  c.  1 ,  against  popery  ;  «30  C.  II.  c.  3,  as  to  bury- 
ing in  woolien ;  11  &  12  W.III.  c.  15,  as  to  ale  measures;  1  G.  I. 
c.  5,  as  to  riot3 ;  and  the  black  act,  9  G.  I.  c.  22,  which  have  been 
required  to  be  given  in  charge  at  every  quarter  session;  and  the 
4  &  5  W.  &  M.  c.  24 ;  7  &  8  W,  III.  c.  32 ;  3  &  4  A.  c.  18,  and 
3  G.  II.  c.  25,  concerning  jurors,  which  were  to  be  read  in  Midsum- 
mer sessions  yearly ;  and  2  G.  II.  c.  24,  for  preventing  bribery  and 
corruption  in  the  election  of  members  of  parliament,  which  is  to  be 
read  at  every  Easter  session. 

But  fallen  into  disuse,] — As  some  of  these  statutes  have  been  re- 
pealed, and  others  become  obsolete,  the  ceremony  of  reading  them 
has  &llen  into  disuse.  The  queen's  proclamation  is  still,  however, 
read  at  the  opening  the  court. 

Oaths  to  he  taken,  and  Declaration,] — ^The  persons  who  attend  to 
take  the  several  oaths  to  be  made  are  next  called,  and  such  oaths  are 
administered  to  them  by  the  clerk  of  the  peace  (o).  At  this  time  also 
the  declaration  substituted  for  the  sacramental  test  by  9  G.IV.  c.  17 
(antCy  p.  74),  may  be  conveniently  made  by  parties  admitted  to  office. 

Registration  of  Dissenting  Chapels,  and  granting  Certificates  to 
their  Preachers.] — At  this  time  also  the  registration  of  dissenting 
chapels,  and  the  granting  of  certificates  to  their  preachers,  may  con- 
veniently take  place.  These  proceedings  are  had  by  virtue  of  52 
G.  III.  c.  155,  which  was  enacted  for  the  protection  of  protestant  dis- 
senters ;  the  former  statutes  for  that  purpose  (/>)  not  having  been  con- 
sidered as  sufficiently  explicit.  This  statute  enacts,  by  s.  2,  that 
**  no  congregation  or  assembly  for  religious  worship  of  protestants  (at 
which  there  shall  be  present  more  than  twenty  persons,  besides  the  im- 
mediate family  and  servants  of  the  person  in  whose  house,  or  upon 
whose  premises,  such  meeting  shall  be  had)  shall  be  permitted,  unless 
and  until  the  place  of  such  meeting,  if  the  same  shall  not  have  been 
registered  under  any  former  act,  shall  have  been  certified  to  the  bishop 
of  tiie  diocese,  or  archdeacon,  or  to  the  justices  at  the  general  or  quar- 


(o)  Persons  qualifying  for  offices  are  ing  the  oaths  of  qualification  for  offices 

directed  to  take  the  oaths  between  the  be  commenced  previous  to  the  last  of 

hours  of  nine  in  the/hrenoon  and  twelve  the  hours   of  limitation  appointed  by 

at  noon,  and  not  otherwise;  25  C.  II.  the  statute,  and  continued  till  all  are 

C.2 ;  I  G.  I.  c.  13.     It  has  been  held  a  sworn. 

sufficient  compliance  with  the  sUtute,  (p)  1  W.  &  M.  c.  18  ;  and  19  G.  III. 

however,  if  the  ceremony  of  administer-  c.  44. 
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ter  sessions;  and  all  phces  of  meeting  so  certified  lo  llie  bishop  or  ( 

BTcbdeacon's  court,  shall  be  returned  by  such  court  once  in  eacb  year  i 

to  the  quarter  sessions ;  and  all   places  of  meciing  certified  to  the  i 

quarter  sessions  shall  be  returned  once  in  each  year  to  the  bishop  or  I 

archdeacon  ;  and  the  bishop  or  registrar,  or  clerk  of  the  peace,  sliall  ' 

give  a  certilicate  thereof  to  such  persons  as  shall  demand  the  same,  on  i 
payment  of  2«.  Qd.  &c. 

Exemption  from  Penaltiet.^ — On  compliance  with  these  directiOM 
respecting  tJte  hoKte  of  meeting,  stat,  52G.in.c,  155,declarea  by  s.4,5, 
that  "  all  leachert  and  preacherg,  and  persona  resorting  to  any  place 
of  worship  thus  certified,  shall  be  eifempt  from  all  penalties  under 
Statutes  relative  to  religious  worship,  on  condition  that  such  teacher* 
and  preachers  shall  take  the  oaths  prescribed  by  19  G.  111.  c.  44,  (yj, 
when  thereunto  required  by  any  justice  of  the  peace ;  of  which  taking 
of  the  said  oalhs,  the  said  justice  shall  give  a  certificate  according 
to  a  form  prescribed  in  sec,  8.  which  certificate  shall  be  conclusive 
evidence  ;  and  by  sec.  7  any  person  may  require  a  justice  of  the  peace 
to  administer  the  said  oaths."  So  that,  as  the  law  stands  now,  all 
doubts  respecting  the  discretionary  power  of  justices  in  session  to 
j  udg;e  of  the  qualifications  of  persons  offering  to  take  the  oaths,  and  to 
accept  or  reject  them,  appear  to  be  done  away.  See  31  G.  Ill,  c,  32, 
s.  5,  post,  Ch.  XV. 

Conitablci  called.] — The  administration  of  these  oaths  of  quahfica- 
tion  and  indemnity  being  concluded,  it  is  usual,  in  the  next  place,  for 
tlie  clerk  of  the  peace  to  call  over  the  constables  of  hundreds,  and  of 
parishes,  &c,  (r),  which  is  commonly  done  (with  respect  to  the  de- 
laulters  on  the  first  call)  a  second,  and  even  a  third  time.  On  their 
failing  to  answer  at  the  third  call  to  the  name  of  the  respective  pa- 
rishes for  which  they  serve,  the  court  will  set  a  fine  on  the  dcfaulteta. 

(q)   Vii.  the  Oathi  of  Ailegianoe  and  with  the  PrnfeBsion  of  Cliristisn  Belirf 

•-        i«.I,c:.l,  n>i.i  1  W.&  M.»t.  I.e.  •"        '- 

it  Statutes,  Further  DecUntianuiQ 

giiiut  Pa-  1.  1. 

.  2 ;   ibid.  (r)  See  tmtt,  p.  105. 
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SECTION    III. 

Or   CALLING   THE   GraND   JuRT,   SWEARING    AND   CHARGING 
THEM,   AND   THEIR    DiJTIES   AND   JURISDICTION. 

The  clerk  of  the  peace,  an  officer  now  existing  as  well  in  boroughs 
as  in  counties,  next  proceeds  to  call  the  names  of  those  who  are 
returned  to  serve  on  the  grand  jury ;  whose  qualifications  at  quarter 
seisioiis  in  counties  are  now,  as  we  have  already  seen,  the  same  with 
those  of  the  petty  jurors  (s).  If  any  of  the  parties  so  called  are  aliens ; 
or  outlaws,  even  on  civil  process ;  or  idiots,  or  lunatics,  or  attainted 
of  treason  or  felony ;  or  convicted  of  any  infamous  crime;  a  prisoner, 
or  party  bound  to  answer  a  charge  may  object  to  them  in  the  first  in- 
stance for  cause  ;  or  if  he  discover  it  after  a  bill  has  been  found  against 
him,  may  plead  it  in  avoidance  of  the  finding (0*  If  the  names  of 
improper  persons  are  inserted  in  the  panel,  it  may  be  reformed,  at  the 
discretion  of  the  court,  by  excluding  their  names  and  inserting  others 
in  their  room  (u) ;  and  it  is  even  said  that  this  power  extends  to  the 
dismissal  of  a  juror  who  has  been  sworn,  on  the  discovery  that  he  is 
an  improper  person  (v).  On  the  other  hand,  if  any  of  the  parties 
summoned  have  any  claim  of  exemption  by  law  or  courtesy,  they  must 
now  submit  their  claim  to  the  chairman  or  recorder  (u;).  In  practice 
it  is  not  uncommon,  and  may  be  discreet  and  proper,  when  tlie  names 
are  called  over,  for  the  court  to  direct  the  names  of  all  those  to  be 
omitted  who  reside  in  a  particular  district,  in  which  matter  of  prosecu- 
tion has  arisen,  calculated  to  excite  feelings  in  the  inhabitants  incon- 
sbtent  with  the  calm  administration  of  impartial  justice. 

Number  sv^orn.] — The  number  called  and  sworn  (or  making  affir- 
mation if  quaker,  moravian,  separatist,  &c.,  &c.,  see  post  Chap.  IV. 
s.  2),  on  the  grand  inquest,  should  not  be  less  than  thirteen,  nor 
more  than  twenty-three;  not  less  than  thirteen,  because  every  bill 
must  be  found  by  twelve  at  least ;  not  more  than  twenty-three,  for 
if  a  number  amounting  to  two  full  juries  were  sworn,  there  might  be 
an  equal  division  (x).     At  sessions,  after  sixteen  or  seventeen  names 

(«)  Anie,  p.  118.  -  a  grand  jury  of  more  than  twenty-three, 

(/)  Hawk.  B.  2,  c.  25»  1. 16 ;  2  Hale,  and  the  prisoner  pleads  and  is  fonnd 

155.  guilty*  the  indictment  will  not  be  quashed 

(«)  Hawk.  B.  2,  c.  25,  s.  32.  on  motion,  and  he  will  be  left  to  his  writ 

(v)  Lamb.  400 ;  1  Shaw,  632.  of  error ;  no  affidavit  by  a  grand  jury- 

(w)  See  a$iie,  p.  120.  man  of  what  passed  in  the  grand  jury 

(x)  See  J2.T.  Marth,  1  Nev.  &P.  197.  room,  e.  g.  as  to  the  number  of  grand 

6  Ad.  &E.  237.  Bat  if  a  bill  is  found  by  jurors  who  found  the  bill,  will  be  re- 
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have  been  called,  and  the  parties  have  appeared,  it  is  not  unusuiJ  tv 
consider  the  inquest  as  complete,  and  to  dismiss  all  othere  attendii^ 
on  their  summons. 

When  tlie  grand  jurors  who  remain  to  serve  have  taken  their  plica 
in  the  box  assigned  to  them,  and  have  named  iheir  foreman,  the 
following  oath  is  administered  by  the  clerk  of  the  peace  to  their 
foreman : — 

Yob,  u  foremin  of  thi*  inqaeit,  ahill  diligentlj  inqnire,  uid  trae  praiBal— I 
make,  of  til  •nch  matters  uid  thingi  ai  ihall  ba  gi*«i  yon  in  ehar|e.  The  Qaea'i 
conndl,  jout  fellows',  tod  your  own,  joa  ihall  keep  lecret  (y).  Yon  shall  pcweit 
no  man  for  en^,  hatred,  or  malice  ;  oeitber  iball  joo  leare  aoj  man  oopRSHlii 
for  fear,  farour,  or  affection,  or  hope  of  reward ;  bnt  jon  shall  present  all  lUup 
trolj  aa  thej  come  to  yonr  knowledge,  according  to  the  beet  of  your  nndentaaAif. 
So  hdp  yon  Gel 

Tlien  the  rest  of  the  grand  jury,  by  three  at  a  time,  in  order,  kk 
sworn  in  the  following  manner  : — 

Theume  oath  which  yoar  foreman  hath  taken  on  hie  part,  jon,  and  eTcrj  cf  yea, 
■hall  well  and  tml;  observe  and  keep  on  yoor  parte.  So  help  jon  Qod. 

Charge  to  the  Grand  JuryJ] — When  the  grand  jury  are  sworn,  it 
becomes  the  duty  of  the  chairman  of  the  session  to  deliver  bis  chii^ 
to  them. 

That  chai^,  for  the  most  part,  consists  of  remarks  tending  to  ex- 
plain and  elucidate  any  cases  which  the  calendar  may  disclose,  or 
which  may  be  known  to  the  court  as  likely  to  be  presented,  and  re- 
quiring more  than  ordinary  attention,  either  from  the  complicated 
nature  of  the  facts,  or  from  the  law  applicable  to  them  happening  ta 
be  of  recent  enactment  or  of  unlrequent  use.    In  cases,  for  example. 
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nd  even  where  no  such  case  is  presented  by  the  calendar, 
pedient  for  him  to  take  this  opportunity  of  publicly  stating 
ling  any  new  penal  law,  or  modification  of  the  former  law» 
ly  be  desirable  should  be  generally  understood.  In  the 
I  sound  discretion  y  he  may  also  advert  to  general  topics 
'  the  calendar — to  the  prevalence  of  crime  in  general,  or 
cular  class  of  crime — to  the  causes  which  may  induce  it, 
ns  which  may  be  applied  by  way  of  prevention.  He  may 
B  occasion  to  discourage  petty  and  frivolous  prosecutions, 
Its  for  trifling  assaults,  which  only  serve  to  prolong  ani- 
unsettle  habits  of  industry,  and  to  burden  the  parties  with 
tenses.  His  local  knowledge  will  enable  him  to  expose 
less  and  clearness  any  prevalent  mistake  which  may  ope- 
»ublic  evil ;  as  those  which  sometimes  exist  in  the  remune- 
s  labourer,  and  the  administration  of  the  poor  laws;  and, 
excitement,  to  suggest  considerations  which  may  tend  to 
ace,  order,   and  good-feeling  among  all  classes  of  his 


irt  and  Witnesses  called  on  their  Recognizances  to  appear 
wrand  Jury,] — At  the  conclusion  of  the  charge,  the  grand 
3  their  room  (z),  and  the  parties  who  are  bound  by  recog- 
prosecute  and  give  evidence  should  be  called ;  and  those 
itments  are  not  in  readiness,  should  be  instructed  by  the 
s  peace  to  have  them  prepared  in  his  office,  or  by  some 
)erson.  The  bills  should  be  fairly  engrossed  on  parch- 
the  names  of  the  witnesses  written  on  the  back,  in  the 
lich  it  is  proposed  to  call  them  on  the  trial.  Those  wit- 
Id  then  be  called,  sworn  in  court  (a),  and  then  sent  with 
ore  the  grand  jury.  Where  it  is  doubtful  whether  the  con- 
ne,  two,  or  more  accomplices  in  an  offence  can  be  obtained 


mn  from  Dalton  that  for- 
I  this  retirement  of  the 
nt  appealsi  &c.  were  heard 
bound  over  to  keep  the 
)od  behaviour,  were  odled, 
liicharged  till  the  end  of 
tor  fear  persons  should 
the  sessions  to  prefer  bills 
I  ''  when  the  birds  are 
;h.  185,  p.  459.  From  the 
it  appears  that  the  trials 
iClj  commence,  till  the  bills 
1  against  all  the  prisoners. 


They  were  then  all  arraigned ;  but  Ha/- 
totit  in  favorem  vite,  opposes  the  trial 
of  felonies  at  the  same  sessions,  urging 
that  a  common  misdemeanour  of  nui- 
sance is  traversable. 

(a)  In  one  case  where  the  witnesses 
were  examined  before  the  grand  jury 
without  being  sworn,  and  the  objection 
did  not  appear  till  after  conviction,  the 
judges  nevertheless  recommended  a  par- 
don, R.  V.  Dickinton,  R.  &  Ry.  401. 
Qjucere^  Could  error  in  fact  have  been 
assigned  ?     See  6  Ad.  &  E.  242. 
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without  the  evidenceof  oneof  them,  a  brief  sLoald  be  ^ven  to  coaoid 
to  move  the  court  that  the  accomplice  (naming  him)  be  aHownl  tt 
go  before  the  grand  jury  to  give  evidence.  A  copy  of  the  depoutkm 
should  accompany  tlie  brief,  and  if  on  reading  it  the  coudmI  (tatn 
to  the  court  hij  opinion  that  the  evidence  of  the  accomplice  ia  reqiii- 
site  for  the  purposes  of  justice,  the  order  is  made  acconlingly.  How- 
ever, if  it  appears  that  tlie  accomplice  is  charged  at  the  same  iMsiosi 
with  any  other  felony  besides  that  on  the  trial  of  which  he  is  to  be  i 
witness,  the  court  will  not  in  general  accede  to  tlie  motion  (().  Hm 
examination  of  a  witness,  however  regularly  taken  by  the  magistntt, 
cannot  be  ofiered  before  the  grand  jury  on  preferriDg  the  bill,  though 
he  prevaricate  before  them,  and  there  is  strong  reason  to  suspect  tint 
he  has  been  tampered  with  by  the  prisoner  since  his  deposition  «u 
taken  (c).  Parties  bound  to  prefer  indictments  will  be  liable  to  tbt 
forfeiture  of  their  recognizances,  if  they  fail  to  appear  in  time  to  bs*e 
them  investigated,  or  if  they  depart  the  court  without  leave  bribreilR 
grand  jury  are  discharged,  to  which  liability  there  is  no  exception, 
except  where  the  offence  is  committed  within  the  county  of  a  city  or 
town  corporate  ;  in  which  case  the  prosecutor  may  prefer  his  indict- 
ment at  the  assizes  for  the  adjoining  county,  on  entering  into  recog- 
nizance to  pay  the  extra  costs  arising  from  the  change,  if  the  latter 
court  shall  so  direct,  and  on  giving  notice  in  writing  of  such  his  in- 
tention, to  the  defendant  and  to  the  witnesses,  ten  days  before  ibe 
session  {d).  If  the  prosecutor  desire  the  attendance  of  any  witoea 
who  has  not  been  bound  by  recognizance  before  the  grand  jury,  be 
may  compel  him  to  attend  by  Bubp<ena  from  the  crown  office  («). 


Ditlles  of  the  Grand  Jury.]- 
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any  evidence  on  his  own  behalf.  There  seems  no  objection,  however, 
if  anything  should  appear  doubtful  or  ambiguous  on  the  case  as  pre- 
sented to  them,  which  is  capable  of  being  removed,  to  their  sending 
for  any  one  who  may  be  willing  to  attend,  or  for  any  document  which 
may  assist  them  in  arriving  at  the  proper  conclusion.  It  is  true  tliat 
th*ey  are  not  the  final  judges  of  the  charge,  and  that  they  do  not  ab- 
solutely pronounce  even  an  opinion  on  the  guilt  or  innocence  of  the 
party  accused ;  but  still  their  duty  is  of  grave  and  serious  import, 
especially  when  there  has  been  no  previous  hearing  before  a  magis- 
strate,  in  which  latter  case  the  charge  may,  and  probably  will,  remain 
undetermined  (at  the  shortest)  till  the  ensuing  sessions  (/).  They  should 
remember  that,  on  their  finding,  the  defendant  is  liable  to  be  appre- 
hended, and  compelled  to  find  bail,  or  be  imprisoned  if  he  cannot 
obtain  sureties ;  that  he  must,  in  order  effectually  to  defend  himself, 
incur  expense  for  which,  however  innocent  he  may  ultimately  be  found, 
the  law  affords  him  no  recompense,  unless  through  the  difficult  and 
uncertain  course  of  an  action,  and  then  only  when  he  can  show  the 
charge  to  be  malicious  as  well  as  groundless ;  and  that  the  character 
and  fortunes  of  an  honourable  man  may,  for  a  time  at  least,  be  deeply 
affected  in  the  opinion  of  the  many  who  want  moral  discrimination  to 
separate  charge  from  proof,  and  to  believe  in  the  evidence  of  the  life 
of  the  accused  against  the  breath  of  an  accuser.  These  considerations 
should  induce  a  grand  juror  to  pause  before  he  sanctions  an  accusation 
which  leads  directly  to  such  consequences ;  and  to  weigh  the  evidence 
before  him  with  the  most  scrupulous  attention ;  because  it  is  on  one 
side  only,  and  unsifted  by  the  party  against  whom  it  is  given.  On  the 
otlier  hand,  when  the  defendant  is,  in  truth,  guilty,  an  injury  may  be 
done  to  the  public  by  finding  a  bill  on  insufficient  evidence ;  because 
it  will  bring  the  case  prematurely  to  a  final  trial ;  and  if  an  acquittal 
once  be  pronounced  on  an  indictment,  valid  in  form,  no  proof  of  guilt 
subsequently  discovered,  however  decisive,  can  render  the  criminal 
again  amenable  to  justice.  The  grand  jury  ought,  therefore,  to  be 
satisfied,  on  the  means  they  have  of  forming  a  judgment,  at  best  but 
imperfect,  that  there  is  a  strong  presumption  of  guilt  in  the  party 
charged,  before  they  find  ''  a  True  Bill"  against  him  (g), 

(f)  It  seems  that  the  trial  of  a  mis-  duced  from  a  strong  conyiction  of  the 

demeanour  may  be  at  the  same  sessions  injustice  which  has  often  resulted  firom 

at  whidi  the  bUl  is  found  by  consent  of  the  rash  and  inconsiderate  findings  of 

the  prosecutor,  but  the  defendant,  nn-  grand  juries,  who  have  sanctioned  the 

ktt  in  custody,  cannot  compel  the  pro-  most  important  accusations  on  very  ques- 

lecator  to  tiy  then;  1  Chitty,  Grim.  tionable  evidence,  as  if  their  indorsement 

Law,  484  «•  on  a  bill  of  indictment  was  a  mere  matter 

(9)  These  remarks  have  been  intro-  of  ceremony  or  form.    This  grievous 


CHAMD  JUET  ; — LIMITS 


at 


Limitt  of  Juriadicium.] — The  jurisdiction  of  the   gnnd  jury  ti, 
law,  confined  to  offences  committed  within  tbe  coanij. 


eiil  u  compvKtively  rare  in  the  coun- 
trj;  but,  if  it  wera  fully  dereloped, 
would  be  found  of  too  fi^acnt  occur- 
rence in  Middlesex  snd  London.  The 
charge,  indeed,  on  which  it  cliieflj  ope- 
rate!— that  of  ptrJHTy — ii  not  wiUiiD 
the  cogniunce  of  ordinary  aeanooa ;  and 
the  manner  in  which  it  has  been  dealt 
with  by  thoie  to  which  cognizance  over 
It  hu  been  given  by  a  commiuion  of 
(Iyer  and  termmtr,  as  in  tbe  ahOTc  dis- 
tricts, ahowi  that  there  ii  wiadom,  or  at 
least  felicity,  in  the  rule  of  common  law 
which  genenlly  excludes  inferior  courts 
A«m  juriadictiOD  orerthia  erime.  When 
it  is  recollected  bow  nomeroua  are  the 
trials  on  which  the  teatimnny  of  wit- 
nesses for  Ihe  one  party  is  wholly  irre- 
concileablc  with  that  of  the  witnesses  for 
tbe  other ;  and  that  every  such  trial 
affords  two  primd  facie  cases  of  perjury, 
on  which  either  party  or  both  may  go 
before  grand  juries  to  obtain  their  sanc- 
tion to  a  charge  of  thia  heinous  olTence, 
BDiely  it  becomes  those  who  may  be  re- 
quired to  give  vitality  to  such  an  accuaa- 
tion,  to  weigh  and  examine  the  evidencE 
before  them  with  the  utmost  aatnteneai 
•nd  care,  before  they  place  snch  an  en- 
gine in  a  proiecutor'e  banda.  Its  object 
is  BOmetiiceajuatice,  sometimes  revenge  ; 
but  extortion  more  frequent]  ytlian  either. 
Tbe  mode  of  conducting  criminal  buai- 
neaa  in  the  court  of  qoeen's  bench,  af- 
forda  a  prosecutor  great  facility  for  the 
■    f  indirect  purpose*,  by 


object  of  the  proarcntor.  Of  these  HI 
a  fourth  part  are  actually  and  iaiifii 
tried.  See  A.  v.  (FbimI,  3  B.  &  AdoL  U7. 
Many  of  tbem  ar«  itrtick  out  of  lk> 
paper,  because  there  ia  no  record,  or  (la 
record  want*  the  formality  of  re*eilii| ; 
in  tome  the  records  are  withdrawn ;  ai 
in  other*  no  eonnsel  appear*  tm  lh> 
prosecution;  a  siDgleconnselappeuibr 
the  defendant,  wtui  is  merely  Instnctcd 
to  desire  that  the  cause  maybe  tried i 
and  the  verdict  of  scqaittal  te  reeatdid. 
It  it  not  unntoal  for  thia  ta  ^tf^ 
more  than  once  in  ■  single  aonmi, 
during  tbe  sittings  for  Middlaaei;  SM 
the  only  observation  it  prodncci  (hm 
the  bench  is  comprised  in  these  wsrit 
—'•  Gentlemen,  this  is  an  Indicfaint 
against  the  defendant ;  no  one  appon 
to  prove  him  to  be  gnilly,  and  yoa  will, 
therefore,  >ay  that  he  is  not  g^ty," — 
on  which  the  foreman  nods,  and  Ike  »■ 
sociate  records  Ihe  verdict.  Now,  h  il 
impossible  to  escape  from  the  inAnace 
either  that  these  nrosecntiona  wsra  ha- 
property  instituted,  or  that  they  have 
been  improperly  sappresse' 
aibly  both  evil*  may  have  o 
innocenee  ii  not  always  aaa 
the  morel  courage  to  endure  the  toitve 
of  a  long  suapanded  charge  and  a  pabfie 
trlaL  So  completely  U  the  mkUmt 
of  proaecutiona  in  the  eonrt  of  iwa'i 
bench  beyond  the  oontitmt  of  the  jadgea, 
that  habitual  offenden,  aa  kaipan  tl 
gambling  houses,  have  tongfat  itt  it  (Im 
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borough,  or  precinct  from  whence  they  are  summoned.  No  indict- 
ment, indeed,  could  be,  on  the  face  of  it,  valid,  without  showing 
that  the  offence  was  committed  within  that  limit,  unless  in  cases  in 
which  jurisdiction  is  given  to  them  over  other  places  by  statute ; 
and,  in  all  other  cases,  although  the  charge  be  of  a  nature  unaffected 
by  locality,  if  it  should  appear  that  it  was  wholly  committed  in  another 
county  or  borough  than  that  in  which  it  is  indicted,  the  party  must  be 
acquitted.  The  grand  jury,  therefore,  cannot  inquire  of  any  offences 
committed  without  the  limits  in  respect  of  which  they  are  impanelled, 
except  enabled  so  to  do  by  legislative  provision,  as  in  the  case  of 
grand  juries  in  the  central  criminal  court,  who,  by  4  &  5  W.  IV.  c.  36, 
••  22y  may  take  cognizance  of  offences  committed  on  the  high  seas  or 
on  board  ship,  in  a  place  **  where  great  ships  go,"  though  within  a  fo- 
reign country  (^).  Where  a  statute,  creating  a  new  felony,  directs  that 
ft  may  be  tried  in  the  county  where  the  offender  is  apprehended,  with- 
out containing  negative  words,  the  provision  is  only  cumulative,  and 
he  may  still  be  tried  in  the  county  where  the  offence  was  committed  (A). 
At  common  law,  a  felony  committed  partly  in  one  county  and  partly 
in  another,  could  not  be  indicted  in  either,  the  venue  being  always  re- 
garded as  matter  of  substance,  and  it  being  impracticable  to  fix  it  in  either 
county  (t) ;  but  the  misprision  of  the  same  felony  being  a  misdemeanour 
only,  might  have  been  indicted  in  either,  though  the  jury  must  necessarily 
have  taken  cognizance  of  the  whole  transaction  (j).  Again ,  if  a  fact  done 


result,  either  ansupported  by  any  proof, 
or  foand  at  once  to  be  wboUy  gronnd- 


The  cases  in  which  grand  jaries  at 
w&^nooBf  not  taking  cognizance  of  per- 
jury, hare  most  need  of  caution,  are 
thoae  of  conspiracy,  and  of  assaults  with 
intent  to  commit  rape,  or  a  more  heinous 
crime.  Indictments  of  the  first  class  are 
peculiarly  liable  to  be  penrerted  to  in- 
direct objects,  as  from  the  great  latitude 
both  of  charge  and  proof,  they  are  more 
calcnlat^  to  excite  apprehension,  even 
IB  parties  who  are  aligntly  and  blame- 
lessly connected  with  the  transaction  to 
iriiich  a  criminal  aspect  is  given.  The 
other  chaiges  are  always  to  be  looked  at 
with  great  anxiety,  since  in  one,  the 
mere  imputation  is  ruin,  and  the  other 
is  often  dictated  by  revenge ;  and  both 
are  easy  to  make  and  difficult  to  repel. 
In  these  cases,  it  may  be  safely  adopted 
M  a  rule  by  grand  juries,  that  no  bill 
should  ever  be  found,  except  on  a  case, 
whidi,  ii  wuouweredf  would  probably 


lead  to  a  conviction ;  and  therefore  no 
such  bill  should  be  returned  *'  true"  on 
the  testimony  of  the  accusing  party, 
unless  rendered  probable  by  immediate 
complaint,  or  attendant  ciroumstances,  or 
confirmed  by  the  evidence  of  others ; 
for  on  such  imsupported  testimony,  no 
satisfactory  conviction  can  be  had  ;  and 
a  trial  of  this  kind,  which  terminates  in 
an  acquittal,  produces  nothing  in  the 
way  of  benefit  to  countervail  the  mis- 
chievous operation  of  its  details  on 
public  morals. 

(^)  B.  g.tin  a  ship  lying  off  Wham- 
poa,  in  China,  and  20  or  30  miles  from 
the  sea,  R.  v.  Thomas  AUen^  1  Moody's 
C.  C.  494. 

(A)  1  Hale,  694  ;  3  Inst.  87.  See 
in  bigamy,  9  G.  IV.  c.  31,  s.  22. 

(t)  1  Hale,  651  ;  2  Hawk.  c.  25, 
8.  36  ;  Bac.  Ab.  tit.  Indictment;  and  see 
preamble  to  2  &  3  Ed.  III.  c.  24  ;  and 
other  cases  collected,  1  Ch.  Crim.  L.  177, 
179. 

(} )  1  Hale,  652. 
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in  one  county  prove  a  public  nuisance  in  another,  it  seems  tint  it 
might  be  indicted  in  either  (A) ;  and  where  a  road  in  one  county  ought 
to  be  repaired  by  a  person  rations  lenurte  of  lands  id  another  coanlj 
out  of  the  Jurisdiction  of  the  quarter  sessions  of  tliat  in  which  thentd 
lies,  the  indictment  may  be  in  the  latter  {[). 

LaTceny  in  one  County,  or  part  of  the  Kingdom,  and  carrying  tit 
ttolen  Goods  into  another.] — Abo,  by  the  common  law,  if  one  ^iltjp 
of  simple  or  compound  larceny  in  one  county  cany  away  the  sloleB 
goods  into  another,  he  may  be  indicted  for  the  simple  or  composnd 
larceny  in  the  county  in  which  he  committed  it,  or  for  a  simple  larceny 
in  the  county  into  which,  or  in  any  county  through  which,  at  any  dis- 
tance of  time  (m),  he  carried  the  goods;  for  as,  in  contemplation  of 
law,  the  possession  continues  in  the  party  robbed,  every  momoit'i 
continuance  of  the  trespass  and  felony  is  a  crime  of  tlie  same  descrip- 
tion with  the  first  taking,  and  amounts,  in  legal  consideration,  to  a  nev 
taking;  so  that  the  offence  of  simple  larceny  roust  be  regarded  ascon- 
plete  in  any  of  such  counties  (n) ;  it  being  said  that  the  larceny  itself 
is  ambulatory,  but  the  a^ravating  circumstances  fixed  (o).  Thiii,if 
a  party, guilty  of  compound  larceny,  is  arrested  in  the  county  to  which 
he  has  carried  the  goods,  he  should  be  sent  for  trial  to  the  former,  so 
as  to  enable  an  indictment  to  be  preferred  for  the  higher  ofence. 

Where  the  theft  is  by  two  jointly,  who  go  together  into  one  or  mm 
counties  without  separating,  they  may  both  be  indicted  in  either  of 
such  counties  as  long  as  they  continue  in  company,  though  only  OM 
has  actual  possession  of  the  goods  (p).  If,  however,  the  original 
taking  was  committed  in  a  place  out  of  the  jurisdiction  of  the  o 
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ItWy  as  at  sea,  the  criminal  who  brought  the  stolen  goods  into  this 
kingdom  could  not  be  tried  for  larceny  in  any  county  in  which  he  had 
them,  but  only  by  the  admiralty  jurisdiction  for  the  original  offence  (q) ; 
for  which  jurisdiction  over  offences  committed  on  the  high  seas,  the 
central  criminal  court  is,  as  we  have  just  seen,  now  substituted. 

Again,  if  the  nature  of  the  property  be  changed,  as  by  breaking  a 
brass  furnace  to  pieces,  an  indictment  for  stealing  it  in  its  original 
state  can  only  be  preferred  in  the  county  in  which  it  last  remained 
entire,  and  not  in  that  into  which  it  was  carried  after  its  change  (r). 

Indictment  for  stealing  horses  in  Kent.  The  evidence  was  that 
they  had  been  stolen  in  Sussex,  and  that  the  prisoner  was  appre- 
hended in  Surrey,  having  them  in  his  possession ;  and  having  after- 
wards rode  one,  with  the  constable  on  the  other,  into  Kent,  escaped 
there.  The  prisoner  was  convicted,  but  the  judges  held  that  there  was 
no  evidence  of  stealing  in  Kent,  and  that  no  judgment  ought  to  be 
given,  but  that  the  prisoner  should  be  removed  into  Surrey  (s). 

Offences  committed  in  Scotland,  Ireland,  or  parts  of  the  queen *s 
dominions,  though  out  of  the  united  kingdom,  as  tlie  isles  of  Man, 
Guernsey,  Jersey,  &c.  are  in  general  only  indictable  there,  and 
ofienders  apprehended  here  must  be  sent  there  for  trial  (t).  At  com- 
mon law,  too,  offenders  escaping  with  stolen  property  to  England  from 
any  other  part  of  the  united  kingdom  could  not  be  indicted  here. 
Tliis  evil  was  in  some  degree  prevented  by  the  statutes  13  G.  III. 
c.  31,  8.  4  &  5,  and  by  44  G.  III.  c.  92,  s.  7,  8,  which  were  repealed 
by  7  &  8  G.  IV.  c.  27,  and  are  replaced  in  a  more  comprehensive 
form  by  one  of  Peel's  acts(ti),  which  provides  that  if  any  person 
having  stolen,  or  otherwise  feloniously  taken  any  chattel,  money,  or 
valnable  security,  or  any  property  whatsoever  in  any  one  part  of  the 
nmted  kingdom  (v\  shall  afterwards  have  the  same  property  in  his 
potiession  in  any  other  part  of  the  united  kingdom,  he  may  be  dealt 
with,  indicted,  tried,  and  punished  for  larceny  or  theft,  in  that  part  of 
the  united  "kingdom  where  he  shall  so  have  such  property,  in  the  same 
manner  as  if  he  had  stolen  or  taken  it  there. 


(f)  S  Inst.  113 ;  1  Hawk.  c.  25,  8. 52. 

(r)  See  IL  ▼.  HalUnoay,  1  C.  &  P. 
127  ;  R,  ▼.  Edwardi,  R.  &  Ry.  497. 

(#)  R,  ▼.  Shmmomdi,  1  Mood.  Cr.  C. 
408.    See  Reff.  t.  Goddard^pott,  p.  1 73. 

(0  13  O.  III.  c.  31 ;  44  G.  III.  c. 
92;  1  East,  P.  C.  992. 

(u)  7  &  8  G.  IV.  c.  29, 1.  76. 

(v)  Tbisdoes  BOtindade  Jenej,  &c. ; 
lad  a  thief  who  stole  in  Jenej,  and 


carried  the  goods  into  Dorsetshire,  was 
held  improperly  indicted  for  larceny  in 
Dorsetshire,  under  this  act,  R.  ▼. 
Proteei,  I  Mood.  C.  C.  349.  S.  P» 
where  goods  were  stolen  in  France,  and 

Prisoner  hsd  them  in  his  possession  in 
Ingland,  Reg.  v.  Madge,  9  C.  &  P.  29, 
Parke,  B.  See  R.  ▼.  Anderson  and 
othere,  as  to  goods  stolen  in  Scotland, 
2  East's  P.  C.  772,  c.  16,  s.  156. 


'ers  or  grandtj 
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Acce»$onet,1 — Other  modern  provUions  extend  the  powers 
juries  and  courts  to  inquire  of  offences  which  miglit  oiherwise  escape 
punishment  under  the  strict  rales  of  the  common  law  a«  lo  the  focality 
of  crime.  Thus,  it  is  provided,  that  accessories,  both  before  and  after 
the  fact,  to  felonies  committed  within  tiie  body  of  ft  county,  niav  be 
indicted  and  tried  either  in  the  county  where  llie  principal  felony  «a« 
committed,  or  in  that  in  which  they  did  the  acts  constituting  then 
accessories  to  such  felony  (if).  And  if  (he  acts  so  constituting  ihem 
accessories  were  committed  on  the  high  seas,  or  in  foreign  parts,  they 
may  be  iotlicled  in  any  court  which  has  jurisdiction  to  try  the  principal 
felon,  as  if  their  ofience  had  been  committed  in  the  same  place  with 
the  principal  felony(x). 

Offencfs  committed  on  the  Borders  of  CotiiHies,  or  begun  in  om, 
and  compleled  in  another.] — For  the  more  elfectual  prosecution  o( 
offences  committed  near  the  boundaries  of  counties,  or  partly  in  one 
county  and  partly  in  another  (^),  it  is  provided  that,  where  aaf 
felony  or  misdemenaour  shall  be  corninitted  on  the  boundary  or  boun> 
daries  of  two  or  more  counties,  or  within  the  distance  of  five  hundred 
yards  from  any  such  boundary  or  boundaries,  or  shall  be  begun  in  ontf 
county  and  completed  in  another,  every  such  felony  or  misdemeamnn 
may  be  dealt  with,  in<iuired  of,  tried, determined,  and  punished  in  any 
of  the  said  counties,  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein  (z).  This  provision  does  not  apply  lo  anj 
other  than  county  boundaries  and  prosecutions  in  counties  not  cor- 
porate. Thus  felony  committed  in  the  county  of  the  city  of  London, 
on  London  bridge,  and  within  five  hundred  yards  of  that  part  of  the 
county  of  Surrey  which  consists  of  the  borough  of  Southwark,  wu 
held  not  triable  at  the  borough  sessions  for  Southwark  (a). 

In  1637  a  girl  under  sixteen  years  of  age,  named  Sarah  Coxe,  beiag 
an  orphan  with  I300(.  fortune,  was  taken  with  force  al  Islington  in 
Middlesex,  and  carried  in  a  coach  to  the  Strand  bridget  and  fron 
thence  by  water  to  the  bishop  of  Winchester's  bouse,  in  Surrey,  when 
the  next  day,  on  pretence  of  showing  tier  the  house,  she  was  brought 
into  the  chapel  there,  and  being  put  in  fear,  was  married  lo  one  Fnl- 
wood.  Tiie  court  held  the  force  continuing  on  her  in  Snrrey,  and 
therefore  a  forcible  caption  there  within  3  H.  VI).  c.  2;  so  as  to  be 

(w)  7  O.  IV.  c64,  (.10,  11.  Sea         (i)  7  0.  IV.  c.  C4.  •.  12. 
rmt.  Chip.  V.  1.  10.  (a)  R.  v.  W*l<i,  Cv.  C.  L.  SI  |  1 

(*)  7  O.  IV.  c.  64,  (.  10,  11.  Moo.  C.  C.  175,  S.  C. 

(S)  Stt  mUt,  160,  ISl. 
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indictable  under  that  statute  before  a  jury  of  that  county  as  well  a 
Middlesex  {b). 

Offences  on  Journies  or  Inland  Voyages.] — And  further,  **  for  the 
more  effectual  prosecution  of  offences  committed  during  journies  from 
place  to  place/'  it  b  enacted  that,  where  any  felony  or  misdemeanour 
shall  be  committed  on  any  person,  or  on  or  in  respect  of  any  property 
in  or  upon  any  carriage  whatever,  employed  on  any  journey,  or  on  any 
person,  or  in  respect  of  any  property  on  board  any  vessel  whatever, 
employed  on  any  voyage  or  journey  upon  any  navigable  river,  canal, 
or  inland  navigation ;  such  felony  or  misdemeanour  may  be  dealt  with, 
mquired  of,  tried,  determined,  and  punished  in  any  county,  through 
any  part  whereof  such  carriage  or  vessel  shall  have  passed  in  the 
coarse  of  the  journey  or  voyage  during  which  such  felony  or  misde- 
meanour shall  have  been  committed,  in  the  same  manner  as  if  it  had 
been  actually  committed  in  such  county.  And  in  all  cases  where  the 
side,  centre,  or  other  part  of  any  highway,  or  the  side,  bank,  centre, 
or  otlier  part  of  any  such  river,  canal,  or  navigation  shall  constitute 
the  boundary  of  any  two  counties,  such  felony  or  misdemeanour  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  either 
of  the  counties  through  or  adjoining  to  or  by  the  boundary  of  any  part 
whereof  such  carriage  or  vessel  shall  have  passed  in  the  course  of  the 
journey  or  voyage  during  which  such  felony  or  misdemeanotir  shall 
have  been  committed,  in  the  same  manner  as  if  it  had  been  actually 
committed  in  such  county"  (c).  As  to  offences  committed  in  counties 
of  cities  or  towns  corporate,  tee  post. 

Receivers  of  Stolen  Ooods.] — For  the  more  effectual  punishment  of 
receivers  of  stolen  goods,  it  is  also  enacted,  '*  that  if  any  person  shall 
receive  any  chattel,  money,  valuable  security,  or  other  property  what- 
soever, knowing  the  same  to  have  been  feloniously  or  unlawfully  stolen, 
taken,  obtained,  or  converted,  every  such  person,  whether  charged  as 
an  accessory  after  the  fact  to  the  felony,  or  with  a  substantive  mis- 
demeanour only,  may  be  dealt  with,  indicted,  tried,  and  punished  in 
any  county  or  place  in  which  the  party  guilty  of  the  principal  felony 
or  misdemeanour  may  by  law  be  tried,  in  the  same  manner  as  such 
receiver  may  be  dealt  with,  indicted,  tried,  and  punished  in  the  county 
or  place  where  he  actually  received  such  property"  (d) ;  and  if  pro- 
perty stolen  in  one  part  of  the  united  kingdom  be  received  in  another, 

{k)  R.  w.  Fuiwood,  et  ei.  Cro.  Car.  (e)  7  G.  IV.  c.  64,  8.  13. 

48S.  (d)  7  &  8  6.  IV.  c.  29,  i.  56. 

m2 
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of  which  in  Lord  Hale's  time,  waa,  where  thegnDd  jury  hftvbgbrongbt 
ill  all  their  bills,  are  discharged  by  the  court,  after  which,  but  before 
the  end  of  the  sessions,  some  new  felony  or  misderaeanour  is  commitod, 
and  tlie  party  is  taken  or  brought  to  gaol,  or  some  former  offender  ii 
tuken  and  brought  in  in  like  manner  (n). 

Ducharge  of  Acct^ted  on  throviiitg  out  B\ll^ — A  priMoer  should 
not  be  discharged  immediately  after  a  bill  against  him  is  thrown  out,or 
Qntil  after  proclamation  for  any  one  who  has  any  further  charge  agsioit 
him  to  go  before  the  grand  jury  («). 

As  to  a  grand  juror  afierwards  wtting  an  the  petty  jury,  see  ywH, 
Ch.Vil.  8ec.4. 


SECTION  IV. 

Or   DIVIDING   THE  SeSSIOK. 

When  ihe  proceedings  of  the  court  have  arrired  at  this  stage,  Jw 
course  of  the  justices  must  be  regulated  by  the  quantity  of  busineHto 
be  transacted,  and  the  time  which  will  be  required  for  its  eiecntkn. 
Where  the  business,  from  the  extent  of  the  jurisdiction  or  any  other 
cause,  is  particularly  heavy,  advantage  maybe  taken  of  an  act  of  par- 
liament(;j),  which  empowers  the  court  of  quarter  session  to  divide 
itself  into  two  courts,  sitting  at  the  same  time,  and  each  exercisiog 
the  full  authority  of  (he  session,  where  "  it  shall  appear  to  the  Justicn 
probable  that  the  business  of  the  session  will  occupy  more  than  three 
days,  including  the  day  of  their  assembling."     This  power  of  dividing 
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c.  28,  it  18  now  eQacted  (q)  that  the  justices  assembled  at  adjourned 
quarter  sessions  of  the  peace  for  any  county,  riding,  or  division,  may, 
on  the  first  day  that  they  shall  assemble,  should  the  state  of  the  busi- 
ness be  such  as  is  hkely  to  occupy  more  than  three  days,  including 
the  first  day,  appoint  two  or  more  justices  to  sit  apart  from  themselves 
in  some  place  in  or  near  the  court,  there  to  hear  and  determine  such 
business  as  shall  be  referred  to  them,  while  others  of  the  justices  are 
at  the  same  time  proceeding  in  the  dispatch  of  the  other  business  of 
the  same  court ;  and  the  proceedings  had  before  such  two  justices 
shall  have  the  same  effect  as  if  had  before  the  court  assembled  and 
sitting  as  usual  in  its  ordinary  place  of  sitting,  and  shall  be  enrolled 
and  recorded  accordingly. 

The  proper  time  for  exercising  the  authority  conferred  by  these 
statutes,  is  when  the  grand  jury  have  received  their  instructions  from 
the  chairman,  and  have  retired  to  their  room.  The  most  natural  dis- 
tribution, in  order  to  relieve  jurors  and  witnesses  from  the  labour 
aud  expense  of  lengthened  attendance,  seems  to  be,  that  when  the 
division  takes  place,  one  court  should  undertake  that  portion  of  the 
criminal  business  in  which  counsel  are  employed,  while  the  other  court 
proceeds  to  hear  prosecutions  in  which  no  such  professional  assistance 
is  engaged.  Appeals  and  matters  over  which  the  sessions  have  sum- 
mary jurisdiction  should  be  decided  before  the  full  bench. 


(q)  7  W.  IV.  and  1  V.  c.  19,  s.  4. 


or   IHDICTHKNn, 


CHAPTER  IV. 


—(if  Pnttruliim   by  Indictmeni ;  I     11.— qf  PrvtteMtion  tg  PrMtalmtml. 
and  tkt  LtM  nf  bidulmtnt:    I  111,— qf  PnMcmtimt  tf  h 


SECTION  I. 
Op  Pbosecutiou  b?  Irdictmeiit. 
Indictment,  v)hat.'\ — Prosecution  by  indictment  la  the  moit  tuaal 
and  constitutional  course  of  bringing  offenders  to  justice  on  criminil 
chaises.  It  is  an  accusation  preferred  in  the  name  of  the  sovereign,  to 
a  grand  jury,  competent  by  law  to  find  it,  and  found  by  them  on  thdr 
oaths.  Although,  in  point  of  law,  it  is  a  proceeding  at  the  suit  of  the 
crown,  it  may  be  preferred  at  the  instance  of  any  one,  subject  to  the 
liability  of  the  prosecutor  to  an  action  if  he  proceeds  maliciously,  and 
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to  believe  several  have  joined  in  committing  it,  in  several  degrees,  e.  g. 
as  principals  in  the  first  or  second  degree,  or  as  accessories  before  or 
after  the  fact,  they  may  all  be  indicted  jointly ;  and  this  is  the  more 
convenient  and  proper  course :  though  a  distinct  indictment  might,  in 
point  of  law,  be  maintained  against  each,  as  all  offences  are,  in  their 
nature,  several  (Jt).  Such  indictment,  mdeed,  is  in  its  nature  several 
as  well  as  joint ;  for  the  issues  upon  it  are  joined  distinctly  between 
the  crown  and  each  defendant ;  the  defendants  may  plead  in  different 
ways,  and  although  they  plead  similar  pleas,  may,  in  cases  of  felony, 
procure  several  trials  by  severing  in  their  challenges.  So  also  some 
may  be  convicted  and  others  acquitted,  except  where  the  offence  is 
one  which  cannot  be  committed  by  less  than  two,  as  conspiracy ;  or 
less  than  three,  as  riot ;  when  if  the  jury  acquit  all  the  parties  charged 
on  the  record  but  one  in  the  first  case,  or  two  in  the  second,  all  must 
be  acquitted,  unless  it  is  laid  and  found  that  the  offence  was  com- 
mitted with  others  to  the  jurors  unknown.  Thus,  several  may  be 
joined  in  an  indictment  for  publishing  a  libel,  where  all  joined  in  the 
publication  (u) ;  and  for  obtaining  money  under  false  pretences,  when 
all  were  present  aiding  and  assisting  in  the  common  object  of  fraud  (o). 
If  a  nuisance  results  from  the  several  acts  of  several  parties,  they  may 
all  be  jointly  indicted  for  causing  it  (tc;).  But  where  the  offence  of 
each  is  entirely  distinct,  or  arises  out  of  some  personal  duty  or  omis- 
sion, each  ought  to  be  separately  indicted,  or,  at  all  events,  severally 
charged.  Thus  indictments  against  two  or  more  jointly  for  perjury ; 
against  two  as  common  scolds ;  against  several  for  exercising  a  trade 
without  serving  an  apprenticeship,  are  bad ;  for  the  acts  complained 
of  are  essentially  and  necessarily  several  (:t).  It  has,  indeed,  been  held 
that  several  defendants  may  be  included  in  one  indictment  for  several 
distinct  misdemeanours  of  the  same  kind,  as  for  keeping  disorderly 
houses  severally  (y) ;  but  though  in  strictness  this  may  be  done,  it 
is  neither  discreet  nor  proper ;  for  the  court  might  (at  all  events,  be- 
fore plea,  or  as  it  seems,  even  before  trial)  quash  such  an  indictment 
on  its  appearing  that  inconvenience  would  arise  from  the  joinder  of 
different  counts  against  different  offenders  (z). 


(/)  2  Hale,  173.  Strange,  921 ;  Beg.  ▼.  Hodion,  6  Mod. 

(v)  R.  T.  Bm^M  and  Sounder*,  2  210. 

Borr.  R.  980.  (y)  2  Hale,  174,  dtedlZ.  t.  Kingiton 

(v)  R,  T.  Young,  et  ai,  1  Leach,  505.  and  others,  8  East,  R.  46. 

(v)  JL  f .  Drqford  and  ot ken,  1  Barn.  {z)   Id,  ibid.  See,  howerer,  poii,  end 

&  Adol.  874.  of  Chap.  V. ;  also  Chap.  VII.  s.  4. 

(a)    B.  ▼.  PkiU^   and   others,    2 
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Of  charging  leveral  Offencet  in  an  Indictment.} — In  point  of  law, 
■everal  ofFences,  which  may  be  tried  by  the  came  nilea,  and  wbick 
have  the  same  legal  character,  i.  e.  leveral  feloniei,  ftnd  tereral  oah 
demeanours,  mu;  be  charged  in  one  indictment  (a).  It  ia  not  neco- 
sary  that  the  ofTences  so  joined  should  be  subjected  to  the  same  puoiilt- 
■nent ;  but  only  that  they  should  come  within  the  aame  l^al  clui 
(mz.  of  felouy  or  misdemeanour),  and  be  subject  to  the  same  mode  of 
trial.  Thus  counts  for  felony  at  common  taw  may  be  joioed  with  coudU 
for  felony  by  sUtute :  counts  for  a  felony  with  B^ravationi  vhicb 
render  it  capital  may  be  joined  with  counts  for  a  felony  which  ts  Mt 
capital;  counts  for  riots  and  aggravated  assaults,  punishable  by  hud 
labour,  may  be  joined  with  counts  for  common  assaults  for  which  thil 
punishment  cannot  be  inflicted  ;  and  neither  the  abolition  of  bene&tof 
clergy  by  7  &  8  G.  IV.  c.  28,  s.  6,  nor  anything  in  that  act,  prerenti 
the  joinder  in  an  indictment  of  counts  which  might  have  been  joioed 
before  that  act  passed.  But  a  charge  of  felony  cannot  be  joined  widt 
a  charge  of  treason,  because  not  only  the  degree  but  the  legal  cha- 
racter of  the  offence  is  different,  and  the  modes  of  trial  differ ;  and,  f» 
the  same  reason,  no  charge  of  felony  could  be  joined  with  a  charge  of 
misdemeanour  (&). 


(a)  2  Hde,  173,  and  poll,  Chap.  V. 

•.11,  DoCei. 

(i)  1  Chit.  Cr.  L.  lat  ed.  254.  The 
teat  whether  different  offencEi  mar  or 
majr  not  be  ehirgEd  in  on  indictment, 
■eemi  Dot  always  to  be  whether  the  judg- 
meDti  or  puniibmenti  coniequeat  on 
conTiction  differ  or  not  (tee  per  Lord 
BthabHTQv'jh,   in  R.  t,  Jokiuon.  3  H. 


ject  to  demoTTeT,  amit  of  jwJpurt 
and  error  (II.  t.  ¥<nmg,  3  T.R.  103); 
but  latelr  in  Stg,  t.  Sobtrt  Jana,  8  C. 
k  P.  776,  when  mm  indictment  ogn- 
tained  aereral  connti  for  felonioai  atab. 
bing  and  one  for  ■  commoD  aaaanH,  n 
objection  for  misjoinder  wu  taken  lite  ia 
the  cue,  end  WMumu,  J.,  left  tlw  cMa 
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However,  in  practice,  the  use  made  of  the  le^l  right  to  join  several 
charges  of  felony  is  commonly  no  other  than  the  charging  the  same 
oflfence  in  different  counts  of  the  same  indictment  in  different  ways,  to 
meet  the  several  aspects  which  it  is  apprehended  the  case  may  assume 
in  evidence,  or  in  which  it  may  be  regarded  in  point  of  law  by  the 
court ;  as  for  example,  where  it  is  doubted  whether  the  goods  stolen, 
or  the  house  in  which  a  larceny  was  committed  belong  to  or  is  occupied 
by  A.  or  B.,  one  count  may  state  the  goods,  &c.  as  A/s,  and  a  second 
as  B.'s(c).  For  if  before  the  accused  has  pleaded,  or  the  jury  is 
charged  with  him,  it  is  objected  that  an  indictment  for  felony  actually 
embraces  charges  of  offences  essentially  distinct,  e,  g.,  stealing  and 
receiving  stolen  goods,  the  property  of  the  same  person,  though  at 
different  times  (d)y  the  court  will,  in  its  discretion,  quash  the  indict- 
ment (e),  or  if  such  joinder  is  only  discovered  after  the  jury  is  so 
charged,  will  compel  the  prosecutor  to  elect  on  which  charge  he  will 
proceed  (f).  So  if,  in  felony,  charges  requiring  an  essentially  diffe- 
rent state  of  facts  to  support  them,  though  referring  to  the  same 
transaction,  be  joined,  as  a  count  for  robbing,  with  a  count  for  as- 
saulting with  intent  to  rob,  the  court  will,  in  general,  compel  the  pro- 
secutor to  make  a  similar  election  (g).  In  cases  of  misdemeanour  it 
is  otherwise  ;  for  although,  in  such  cases,  different  counts  may  be  in- 
troduced applicable  to  the  same  facts  as  in  case  of  felony,  no  objection 
can  be  made  in  any  way  even  to  the  joinder  of  counts  applicable  to 
different  facts,  so  that  the  legal  character  of  the  substantive  offences 
charged  be  the  same  (A).  Thus  it  is  the  constant  practice  to  receive 
evidence  of  several  assaults  or  libels  on  the  several  counts  of  the  same 
indictment;  and,  on  the  other  hand,  an  indictment  for  an  assault  on 
several  is  valid,  though  the  parties  assaulted  could  not  join  in  an  ac- 
tion (£)• 


tnned  for  the  puqpoae  of  kiUing  game 
(a  misdemeanour  which  by  9  6.  IV.  c.  64 , 
8. 9,  can  only  be  tried  at  the  assizes)  ; 
and  on  s.  2,  for  assaulting  a  gamekeeper 
aothorized  to  apprehend;  and  for  as- 
taalting  a  gamekeeper  in  execution  of 
his  dnty;  and  for  a  common  assault 
{R.  T.  Findeaiu  and  another,  5  C.  &  P. 
551)»  may  be  properly  joined. 

(e)  R.  T.  Bggington,  2  B.  &  P.  508. 
So  the  same  act,  €,g,,  burglary,  may  be 
laid  in  different  counts  to  have  been 
done  with  intent  to  steal  and  to  murder, 
R.  T.  Tkom^uon,  2  East,  P.  C.  515. 

Uf)  Ymmg  t.  the  King  (m  error),  3 
T.R.  106;2LMch,  C.C.I  105,  n. 


(«)  R.  Y.  Dunn,  et  a/.  1 R.  &  M.  N.  P.C. 
146. 

(/)  R,  ▼.  Jonei,  2  Campb.  132 ;  1 
Starkie's  Crim.  Pleading,  36,  citing  R. 
T.  Kingston,  8  East,  41  ;  2  East,  P.  C. 
ss.  26,  27  ;  3  T.  R.  106.  See  also  as  to 
this,  pottf  Chap.  V.  s.  11,  notes,  and 
Chap.VII.  s.  4. 

{g)  R,  V.  Gough,  1  M.  &  Rob.  71. 

(A)  Per  Lord  BUenborough,  in  R,  y. 
Jofnee,  2  Campb.  132.  So  conspiracy, 
and  charges  of  other  misdemeanours, 
may  be  joined,  12.  y.  Johnson,  3  M.  &  S. 
539. 

(t)  R,  T.  Ber\field  and  Saundere,  2 
Burr.  R.  984. 
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It  may  be  proper  here  to  observe,'  thmt  the  fevera]  comiti  of  u 
indictment,  whether  founded  on  the  rame  or  different  ikcts,  ibonU 
always  purpoit  on  the  face  of  them  to  charge  distinct  ofiences. 

Degree  of  Offence  to  be  charged.^ — It  is  neceuary  that  a  prae- 
cutor,  in  determtning  on  the  nature  of  hia  indictment,  should  take 
care  that  he  does  not  charge  the  offence  as  of  a  lighter  or  of  a  lower 
class  than  his  evidence  will  sustain.  There  is  sometimes  ctMuider- 
abie  difficulty  in  determining  whether  the  charge  shall  be  a  cha^of 
felony  (or  the  consummation  of  a  crime,  or  of  a  misdemeanour  va  at- 
tempting it ;  and  if  the  felony  be  chained,  and  any  doubt  it  thran 
on  its  completion,  the  prisoner  nil)  be  of  course  acquitted  (/),  while 
he  will  be  equally  entitled  to  acquittal  if  tlie  misdemeanour  is  chaiged 
and  the  felony  clearly  proved  ;  for  the  former  merges  in  the  latter(A). 
Tliis  last  difficulty  bo  frequentlyoccurred  in  casea  nicely  balanced  be- 
tween a  larceny  of  goods  and  the  fraud  of  obtaining  them  under  fabt 
pretences,  in  which  it  was  thought  more  prudent  to  indict  for  the  nut- 
demeanour,  that  it  was  enacted  that  if  on  an  indictment  for  obtaia- 
ing  goods.  Sic.  by  &lse  pretences,  it.be  proved  that  they  were  obtained 
under  circumstances  which  in  law  amount  to  larceny,  the  prisoner 
shall  not  on  that  account  be  entitled  to  an  acquittal,  and  no  person 
tried  for  such  misdemeanour  shall  be  afterwards  prosecuted  for  larceny 
on  the  same  facts  (/).  Again,  under  the  above  rule,  parties  often 
escaped  punishment  altogether ;  who,  being  indicted  for  rapes,  pro- 
curing abortion,  &c.  or  other  felonies  where  the  crime  charged  in- 
cluded an  assault  against  the  person,  were  acquitted  of  the  fdony, 
though  clearly  proved  to  be  guilty  of  the  scarcely  less  criminal  attempt 
to  commit  it ;  but  by  an  act  of  the  present  reign  (m)  it  is  provided 
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acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault  against 
the  party  indicted,  if  the  evidence  shall  warrant  such  finding  (p). 

The  same  difficulty,  however,  remains  in  cases  of  attempts  to  com- 
mit felonies  against  property,  and  other  misdemeanours  not  covered  by 
the  two  last-mentioned  enactments.  In  such  cases  it  was  formerly 
usual  to  prefer  bills  on  both  charges  ;  but  this  course  has  of  late  been 
discouraged  as  requiring  grand  juries  to  return  inconsistent  findings. 
If,  however,  a  party  be  acquitted  on  a  charge  of  felony,  merely  on  the 
ground  that  the  proof  establishes  an  act  short  of  the  felony  charged 
(such  charge  not  including  an  assault,  or  no  conviction  thereof  taking 
place  under  1  V.  c.  85,  s.  11),  he  may  be  again  indicted  for  it,  if  it 
amounts  to  a  misdemeanour,  or  as  accessory  afler  the  fact,  if  the  crime 
is  in  fact  another  kind  of  felony  {q) ;  and  in  these  cases  the  court  will 
order  him  to  be  detained  in  order  to  give  an  opportunity  for  preferring 
a  better  indictment  against  him  at  the  same  sessions  (r).  This  is  often 
the  only  course  to  effect  the  ends  of  justice :  e.  ^.,  in  a  case  where,  from 
the  uncertainty  of  being  able  to  prove  the  false  pretences,  so  as  to  take 
advantage  of  7  &  8  G.  IV.  c.  29,  s.  53,  the  prosecution  is  for  larceny, 
and  foils  on  the  ground  that  the  money,  &c.  was  obtained  under  a 
particular  ftdse  pretence  sworn  to  by  the  prosecutor  at  the  trial,  or  by 
a  conspiracy  to  defraud  him.  The  like,  if  the  indictment  be  for 
false  pretences,  the  proof  of  which  fails,  but  a  conspiracy  to  defraud 
appears. 

In  small  jurisdictions,  the  preferring  a  second  indictment  is  often 
prevented  by  the  discharge  of  the  grand  jury  before  the  acquittal  of 
the  prisoner  on  the  first ;  the  only  safe  course  in  which  case,  is  to  take 


(p)  Where  inch  Terdict  is  foand,  the 
eimrt  may  imprison  for  not  exceeding 
three  years,  7  W.  IV.  and  1  V.  c.  85, 
s.  11,  with  hard  labour,  and  solitary 
eonfinement,  not  exceeding  one  month 
at  a  time,  and  not  exceeding  three 
aonUia  in  any  one  year,  id,  s.  8. 

(f )  See  2  Hale,  P.  C.  244—246. 

(r)  See  Vmue't  case,  2  Hale,  247,  on 
an  indictment  for  poisoning,  defective 
for  not  alleging  any  felony,  by  omitting 
to  state  that  the  party  received  and 
drank  the  poison,  the  acqoittal  could  not 
be  pleaded  autre  fois  acquit,  the  prisoner 
not  being  *'  legitimo  modo  acquietatus." 
and  therefore  not  having  been  already 
in  real  jeopardy ;  and  see  1  M.  &  S. 
188  ;  and  R.  t.  7%iy/or,  3  B.  &  C.  107  ; 
it.  T.  Knewimmdand  Wood,  at  the  Old 
Bailey,  2  Leach,  C.  C.  731,  732,  where 
the  charge  of  robbery  failed,  and  the 


offence  was  only  a  misdemeanour,  viz. 
an  intent  by  conspiracy  to  obtain  money 
by  threats.  So  in  a  case  also  at  the 
Old  Bailey,  where  the  prisoner  was  dis- 
charged from  an  indictment  on  account 
of  its  defect  and  repugnancy  in  point  of 
form,  and  not  on  the  merits,  the  judges 
remanded  the  prisoner  till  the  end  of  the 
session,  in  order  to  give  time  for  prefer- 
ring another  indictment  against  him. 
22.  T.  Gihhriat,  2  Leach,  C.  C.  622  ;  R. 
Y.  Sengtle,  1  Leach,  420. 

So  after  verdict  affointt  the  prisoner, 
if  before  sentence  tiie  indictment  ap- 
pears defective,  another  may  be  sent  up 
to  the  grand  jury,  Reg.  v.  Goddard,  2 
Lord  Blym.  920.  But  not  after  de- 
murrer to  the  first,  and  judgment  for  the 
prisoner  on  argument,  Reg.  v.  O.  Smith, 
2  M.  &  Rob.  109,  Coleridge,  J. 
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the  party  again  before  a  magistrate,  who  trill  hear  tbe  vitnenea  agtii, 
and  bind  them  over  to  appear  at  the  next  sewioni,  where  a  ficab  bill 
may  be  preferred  to  the  grand  j  ury  (»). 

Another  reason  for  charging  the  highest  offence  which  can  in  u; 
event  be  established  by  the  evidence,  is  this — that  where  both  ofiGocM 
are  felonies,  though  of  different  shadea  of  criminality,  the  offendernty 
be  found  guilty  of  the  minor  offence  on  an  indictment  which  chargo 
the  J  n  ore  considerable  crime.  Thus  parties  indicted  for  murder,  maybe 
found  guilty  of  manslaughter,  and  for  bui^lary,  of  stealing  in  ad«eU- 
ing-house,  or  from  the  person,  Sic.,  oi  of  simple  larceny  (()• 

General  Requiiifes  o/an  Indicti»eMt,]-~-An  indictment,  according  to 
Lord  Hale,  should  be  "a  plain,  brief,  aitd  certain  narrative  of  an  ofiencc 
committed  by  some  person,  and  of  the  necessary  circumstance*  that  con- 
cur to  ascertain  the  fact  and  its  nature,"  It  is,  however,  extremdj 
difficult  to  trace  any  thing  like  principle  in  the  application  of  thit  rale; 
for  though  we  find  it  laid  down,  generally,  that  the  charge  miut  be 
certain  and  definite  in  allegation,  in  order  that  the  party  charged  may 
know  the  particulars  of  tlie  accusation  which  he  is  called  on  to  aniwer, 
it  is  remarkable  that  many  niceties  required  on  ibia  ptMiod  nay 
be  wholly  untrue  in  fact,  and  yet  the  prisoner  may  be  conricted.  For 
instance,  it  is  necessary  to  allege  that  every  material  feet  occurred  M 
a  certain  time  and  place  ;  yet,  at  the  trial,  the  fact  may  be  shown  to 
have  occurred  at  any  other  time  whatever,  or  (except  in  caaea  when 
local  description  is  requisite)  at  any  other  place  within  the  jurittlictioD 
of  the  court.  Again,  it  is  necessary  to  allege  the  number,  quantity, 
and  value  of  articles  stolen  or  embezzled;  and  yet  it  is  quite  immaterial 
whether  in  these  respects  the  proof  correspond!!  with  the  allegation  (u). 
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that  the  charge  should  as  nearly  correspond  with  the  intended  proofs  in 
all  respects  as  possible ;  secondly,  that  where  the  means  of  committing 
the  offence  are  of  the  essence  of  the  charge,  as  in  obtaining  money  by 
false  pretences,  those  means  should  be  specified  truly ;  thirdly,  that 
where  the  law  has  applied  particular  terms  of  art  to  the  description  of  a 
crime  (as  **  feloniously  f*  **  wilfully  y**  **  of  malice  cforethought,'*  &c.) 
they  should  be  carefully  inserted ;  fburtlily,  that  where  an  indictment 
n  founded  (m;)  on  a  statute,  the  language  of  the  statute  should  be  accu- 
rately followed,  and  the  offence  stated  to  be  '^  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided''  (x)  ;  fifthly,  that  all  in- 
consistency and  repugnancy  should  be  avoided  ;  for  although  an  aver- 
ment which  is  altogether  superfluous  may  be  rejected  as  surplusage, 
yet  if  an  averment  be  part  of  the  description  of  the  offence,  or  be 
embodied  by  reference  in  such  description,  it  cannot  be  so  rejected, 
and  its  introduction  will  be  fatal.  It  may,  however,  be  observed,  in 
the  language  of  Lord  Ellenborough,  that,  "  except  in  particular  cases 
where  technical  expressions  are  required,  there  is  no  rule  that  other 
words  should  be  employed  than  such  as  are  in  ordinary  use,  or  that  in 
indictments  or  other  pleadings  a  different  sense  is  to  be  put  on  them 
than  what  they  bear  in  ordinary  acceptation ;  and  if,  where  the  sense 
be  ambiguous,  it  is  sufficiently  marked  by  the  context  or  other  means 
in  what  sense  they  are  intended  to  be  used,  no  objection  can  be  made 
on  the  ground  of  repugnancy,  which  only  exists  where  a  sense  is  an- 
nexed to  words,  which  is  either  absolutely  inconsistent  therewith,  or 
being  apparently  so,  is  not  accompanied  by  any  thing  to  explain  or 
define  them.  If  the  sense  be  clear,  nice  exceptions  ought  not  to  be 
regarded"  (y)  :  thus  the  word  until  may  be  construed  to  be  inclusive 
or  exclusive  of  the  day  to  which  it  is  applied,  according  to  the  con- 
text and  subject  (z),  and  the  statement  may  be  either  according  to 
the  fact,  or  to  the  legal  operation  (a). 

Of  the  Words  ''said,*'  '*  aforesaid,"  ''same;' "  there."]— The  words 


(w)  Seejpo#/,Ch.IV.  8.2.  Indictments 
grooiided  on  penal  statutes  must  pursue 
the  statute,  so  as  to  bring  the  party  pre- 
cisely within  it ;  and  the  fullest  dMcrip- 
tioB  of  the  offence,  were  it  even  in  the 
terms  of  a  legal  definition,  would  not  be 
sufficient  without  keeping  ck>se  to  the 
wocds  of  the  statute;  Foster's  Crown 
Uw,  423,  424. 

(r)  If  the  offence  is  indictable  at  oom- 
moQ  law,  this  eondnsion  will  not  hurt, 
and  may  he  rejected  as  iurplnsage.    See 


cases  collected,  3  Bum*8  J.  28th  ed.  437. 

(jf)  See  R,  V.  Stevena  and  Affnew,  5 
East,  259.  Also  1  Chit.  C.  L.  173. 
Lord  Hole  inveighs  against  these  '*  un- 
seemly niceties,''  2  Hale,  P.C.  193. 

(z)  R,  ▼.  Steven§,  5  East,  244. 

(a)  Thus,  under  the  repealed  act, 
3  &  4  W.  &  M.  c.  9,  s.  5,  it  was  held  no 
objection  to  state  that  the  lodging  stolen 
from  was  let  by  the  owner's  wife,  though 
snch  a  letting  was  in  law  a  letting  by  the 
husband,  R,  t.  Healey,  1  Mood.  C.  C.  1. 


176  OF   IKDtCTHBNTS; — DBFECn 

taid  (b),  aforetaid,  same,  and  there,  generany  refer  to  the  lut  antece- 
dent, ir  the  matter  itseir,  viz.  that  which  makea  senM  of  the  indict* 
tnent,  and  is  its  reasonable  construction,  does  not  hinder(e).  The  last 
antecedent,  says  Tindal,  C.  J.,  is  the  last  irord  »hicb  can  be  made  sb 
antecedent,  so  as  to  have  a  meaning  (</)-  An  indictment  will  be  bad 
where  a  relative  refers  vith  equal  uncertainty  to  two  aotecedents  (r). 
Same  is  more  eiplicit,  and  may  be  said  always  to  apply  to  the  hit 
antecedent,  though  said  does  not  neceBsarily  do  lo  (/).  Though  eray 
crime  should  appear  charged  on  the  face  of  the  record  with  Bcrupaloni 
certainty  {g),  t.  «.  so  as  to  support  itself  by  its  own  expreuions,  yet 
an  omission  of  a  letter,  which  does  not  change  the  word  into  anotbcr 
of  a  different  meaning,  ai  undertood  for  anderstood,  receivd.  fbrfe- 
ceired.depaired  of  for  despaired  of,  S^rave  for  Seagrave,  &c.  will 
not  avoid  an  indictment  (A). 

EnactmenU  of  7  O.  IV.  c.  64,  agaiiut  ttaying  or  revernng  Jvdg- 
mentt  on  Indictmeals  for  certain  ipecified  Defeett.'\ — As  judgment 
will  be  arrested  on  an  indictment  for  a  defect  which  in  a  civil  proceed- 
ing would  only  be  ground  of  special  demurrer  :  e.  g.  if  a  plea  to  so 
indictment  against  a  parish  for  not  repairing  a  way  does  not  aver  who 
is  liable  to  repair  by  custom,  tenure,  &c.  (Oi  an  attempt  has  been  made 
in  one  of  Peel's  acts,  "  tlmt  the  punishment  of  offenders  may  be  lev 
frequently  intercepted  in  consequence  of  technical  niceties;"  after 
which  preamble,  it  is  enacted,  "  that  no  judgment  upon  any  indict- 
ment or  information  for  any  felony  or  misdemeanour,  whether  after 
verdict,  or  outlawry,  or  by  confession,  default,  or  otherwite  (j),  shsfl 
be  stayed  or  reversed  for  want  of  the  averment  of  any  matter  nnoe- 
cessary  to  be  proved,  nor  for  the  omission  of  the  words,  '  as  appean  bf 
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of  the  words  *  against  the  fonn  of  the  statute'  (k),  instead  of  '  against 
the  form  of  the  statutes,'  or  vice  versd  ;  nor  for  that  any  person  or  per- 
sons mentioned  in  the  indictment  or  information  is  or  are  designated  by 
a  name  of  office  or  other  descriptive  appellation,  instead  of  his,  her,  or 
their  proper  name  or  names ;  nor  foromitting  to  state  the  time  at  which 
the  offence  was  committed,  in  any  case  where  time  is  not  of  the  essence 
of  the  offence ;  nor  for  stating  the  time  imperfectly ;  nor  for  stating  the 
offence  to  have  been  committed  on  a  day  subsequent  to  the  finding  of 
the  indictment,  or  exhibiting  the  information,  or  on  an  impossible  day, 
or  on  a  day  that  never  happened ;  nor  for  the  want  of  a  proper  or 
perfect  venue,  where  the  court  shall  appear  by  the  indictment  or 
information  to  have  had  jurisdiction  over  the  offence"  (/)• 

Stating  Offence  in  Wards  of  Statutes.] — Again,  by  s.  21,  no  judg- 
ment after  verdict  upon  any  indictment,  or  information  for  any  felony 
or  misdemeanour,  shall  be  staid  or  reversed  for  want  of  a  similiter, 
nor  by  reason  that  the  jury  process  has  been  awarded  to  a  wrong 
oflicer  on  an  insufficient  suggestion,  nor  for  any  misnomer  or  misde- 
scription of  the  officer  returning  such  process,  or  of  any  of  the  jurors, 
nor  because  any  person  has  served  on  the  jury  who  has  not  been  re- 
turned as  a  juror  by  the  sheriff  or  other  officer ;  and  where  the  offence 
charged  has  been  created  or  subjected  to  greater  degree  of  punishment 
by  any  statute,  the  indictment  or  information  shall,  after  verdict,  be 
held  sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if 
it  describe  the  offence  in  the  words  of  the  statute. 

But  this  was  held  not  to  apply,  where  the  objection  was  taken  after 
plea,  and  before  trial  or  verdict  (m),  though  the  indictment  fdlowed 
the  words  of  the  statute  7  &  8  G.  IV.  c.  29,  s.  53 :  and  error  lies  not- 
withstanding 7  G.  IV.  c.  64,  8.  21,  if  the  indictment,  though  following 
the  words  of  the  statute,  is  bad  by  the  general  rules  of  law  (rt).  For 
there  are  many  cases  in  which,  if  the  statutory  form  of  words  was  fol- 
lowed, no  offence  would  be  charged ;  e.  ^.  if  an  indictment  charged  a 
man  with  destroying  his  own  will  (o),  or  with  taking  his  own  pigeons 
or  house-doves  (p). 

Whatever  may  have  been  intended  by  these  provisions,  they  appear 

(k)  This  proTision  does  not  cure  the  (n)  Reg,  ▼.  Martin  et  ux.,  8  Ad.  & 

Hint  of  these  words  m  an  indictment  for  E.  481 ;  3  Ney.  &  Per.  472 ;  and  see  the 

an  offence  created  by  statate,  e.  f.  steal-  cases  on  the  Polish  notes,  R,  y.  Mo9e»j 

ing  a  bank  note,  R,  ▼.  Peareon,  1  Mood.  ^c.  7  C.  &  P.  416 — 429 ;  1  Mood.  C.  C. 

C.  C.  313 ;  R.  f .  Rmdelif,  2  id.  68.  466^470. 

(/)  7  G.  IV.  c.  64,  s.  20.  (o)  7  &  8  G.IV.  c.  29,  s.  22. 

(Si)  Rep.  ▼.  Nartom,  8  C.  &  P.  196,  (jf)  See  per  Lord  Denman,  8  Ad.  &  E. 

JUderwmh  B.,  and  H^tornt,  J.  486 ;  3  Nct.  &  Per.  475. 
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not  to  apply  to  any  objection  nbich  before  tbey  were  enkct^,  might 
be  taken  at  ibe  trial,  or  relied  on  demurrer;  but  merely  to  objectiooi 
made  tn  itay  or  reversal  of  judgment.  In  prectice,  therefore,  it  wonld 
not  be  safe  tn  act  on  them  in  framing  indtctmenU ;  the  requintn  of 
which  must  be  considered  as  before,  though  the  above  lecUoni  may 
be  useful  in  prerenting  objections  made  ^fltr  verdict,  tnt.  in  arrest  of 
judgment.  Objectious  to  an  indictment,  which  would  thus  be  cued 
after  verdict  by  7  G.  IV.  c.  64,  s.  20,  21,  must  be  raised  by  demaner 
before  trial ;  and  it  will  be  too  late  to  urge  them  al^rwards,  tboogb 
before  verdict(9);  but  a  writ  of  error  will  lie  to  reverse  a  judgmeotoa 
an  indictment  as  insufficient,  though  the  words  of  the  statute  on  which 
it  ia  founded  are  followed  as  by  s.  21  directed  (r). 

Words  merely  lautologous  will  be  rejected  if  the  indictment  is  in 
other  respecta  good  in  itself  (4) ;  and  an  indictment  which  is  bad,  from 
its  sense  being  obstructed  by  particular  words,  may  be  made  good  by 
rejecting  them  as  insensible  and  useless  ((). 

Recitals.] — The  indictment  will  be  good,  though  after  the  irorii 
"  in  manner  and  form  following,"  '*  that  is  to  say,"  or  "  as  ftidlow,  thil 
is  to  say,"  an  instrument  be  not  recited  verbatim  (v). 

"  Until "  will  be  construed  either  inclusive  or  exclusive  of  tlie  dij 
to  which  it  is  applied,  according  to  the  context  and  subject  matter  (v). 

Altegatwm  of  Intent.] — Where  an  act  is  in  itself  unlawful,  all^ 
tion  of  evil  intent  is  matter  of  form  not  necessary  to  be  proved  byei- 
irinsic  evidence.  But  if  an  evil  intent  accompanying  a  particular  ict 
is  necessary  to  constitute  that  act  a  crime,  the  intent  must  be  laid  ia 

llie  imllclment,  niid  JifrtvPil  :   bill  it.  is  sufficient  (o  alK'ciP  It   in  tlie  [Ke- 
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2.  The  description  of  the  party  accused ; 

3.  The  statement  of  the  time  when  the  offence  was  committed ; 

4.  The  statement  of  the  place  where  the  offence  was  committed  ; 

5.  The  description  of  the  person  against  whom  or  whose  property 
the  offence  was  committed  ; 

6.  The  statement  of  the  offence  itself; 

7.  The  statement  of  the  means  by  which  the  offence  was  committed ; 

8.  The  conclusion. 

1  •  The  Commencement, — An  indictment  commences  thus  :'^**Berk^ 
shire  {totoii). —  The  jurors  for(x)  our  Lady  the  Queen  upon  their 
oath  {or  if  any  g^nd  juror  be  a  quaker  or  moravian  {y),  or  having 
been  a  quaker  or  moravian,  has  ceased  to  belong  to  either  of  those 
religious  denominations,  but  still  entertains  conscientious  objections  to 
taking  an  oath  (z)y  or  is  a  separatist  (a),  here  add,  **  and  Gjffirma- 
tion*\b)i)  present  that** -r-The  venue ^  that  is,  the  county,  borough 
and  county  of  a  corporate  city  or  town,  or  other  borough  or  place 
where  the  indictment  b  found,  and  for  which  the  sessions  are  holden, 
and  over  which  the  court  has  jurisdiction,  as  considered  in  the  last 
chapter,  is  expressed  in  the  margin.  The  omission  of  the  words,  to 
vniy  though  unusual,  seems  immaterial  (c).  It  is  proper  also  to  allege 
in  the  body  of  the  indictment  that  the  offence  was  committed  at  a 
named  parish,  vill,  or  other  place  in  the  county,  borough,  Sec.  in  which 
the  indictment  is  preferred,  so  as  to  make  it  appear  that  it  was  within 
the  jurisdiction  of  the  court :  and  if  the  iudictment  state  any  such 
parish,  &c.  without  naming  the  county  in  the  margin,  or  expressly 
referring  to  it  by  the  words  "  in  the  county  aforesaid,"  the  indictment 


(4r)  In  JUg,  v.  Turner,  2  M.  &  Rob. 
214,  it  W9B  held  by  Parke,  B.,  that  an 
indictinent  beginning,  "  The  jorora  qf 
oar  lady  the  Queen,**  is  not  bad  on  ar- 
rest of  judgment,  for  they  may  be  re- 
jected as  surplusage.  The  usual  ex- 
pression, **  the  jurors ybr  our  lady  the 
Queen  present,  &c.*'  does  not  mean  that 
a  particular  class  of  jurors  so  present, 
bat  only  that  the  jurors  present  for  the 
QoAen ;  and  it  is  sufficient  if  it  appears 
that  the  matters  in  the  bill  are  pre- 
sented by  the  jurors  (i. «.  the  jurors 
spdccn  &[  in  the  single  caption  which 
there  is  to  all  the  indictments  found  at 
the  assise),  and  that  those  matters  are 
the  proper  tnbject  of  indictment  by 
those  jurors.  See  1  Ch.  Cr.  L.  p.  327. 
In  anaent  times  the  caption  concluded, 


**  It  is  presented  that  A.  B.,  &c.  did  so 
and  so/  without  further  mention  of  the 
jurors. 

(y)  3  &  4  W.  IV.  c.  49,  s.  1  ;  and 
case  of  Jonah  Key,  Esq,  Cor.  Alderton, 
B.,  9  C.  Sc  P.  78. 

(jr)  1  &  2  V.  c.  77. 

(a)  3  &  4  W.  lY.  c.  82,  s.  1. 

{b)  Semble,  that  an  indictment  stated 
to  have  been  found  "  on  the  oath  or 
affirmation  of  A.  B.,  &c.  then  and  there 
sworn  or  charged  as  jurors,' '  Sec.  with- 
out saying  who  were  sworn,  and  who 
affirmed,  and  that  the  latter  were  en- 
titled to  serve  on  their  affirmation,  is 
bad,  and  no  judgment  could  be  giren, 
R.v.Daiim,  1  Mood.  C.  C.  424  (per 
Goffles,  J.y  after  consideration.  1835). 

(e)  2  Hale,  165. 

n2 


180  Of   IKDICTMBMTS  : — 

is  bad ((f).  Indeed,  it  seems  donbtful  whether  the  words  "in  tbe 
county  aforesaid,"  when  annexed  to  the  statement  of  an  offence  in  the 
body  of  an  indictment,  will  refer  to  tlie  county  in  the  margin,  ereii 
where  no  other  county  appears;  for  the  county  in  the  margin  is  only 
that  in  which  the  indictment  is  found,  and  not,  as  in  civil  actions,  ihit 
where  the  cause  of  action  is  laid,  and  which  therefore  aids  the  want  of 
venue  in  a  declaration  (e) ;  but  there  are  authoritiea  to  show  (hit 
where  only  one  county  is  named  (and  that  the  correct  one),  the  words 
"  county  aforesaid"  in  the  body,  will  have  sufficient  reference  to  the 
county  in  the  margin  (/).  Again,  where  two  counties  are  mentioned 
in  an  indictment,  one  in  the  mai^in,  as  Gloucestershire,  and  then  ano- 
ther, as  M  iddlesez,  in  the  body  (though  only  in  the  addition  of  a  party 
or  recital  of  a  statute),  and  afterwards  the  offence  is  stated  to  have  bees 
committed  at  a  place  "  in  the  county  aforetfad"  without  ^iowin| 
which  county  is  intended,  the  rule  of  reference  to  the  last  antecedent, 
Middlesex,  will  prevail,  and  the  indictment  (at  least  if  for  an  oSence 
in  which  local  description  in  Gloucesterahire  is  material,  e.  g,  in  hoas^ 
breaking,  forcible  »itry,  dec),  will  be  insufficient  for  want  of  certainly 
which  county  is  intended  to  be  referred  to ;  nor  will  the  county  in  tht 
margin  aid,  aa  in  civil  acttons(9).  In  one  case,  an  indictment  wn 
held  bad  as  it  contained  in  the  body  of  it  no  reference  to  onjr  county. 
It  begun,  "  London  to  wit,"  in  the  margin  ;  and  after  describing  ^ 
prisoner  as  "leteof /.oiwfon,"  chained  the  offence  as  committed  in  the 
"  parish  of  St.  Mary-le-Bow,"  without  averring  the  parish  to  be  n 
London.  It  was  held  badin  itself;  and  as  not  showing  the  conrt  (a 
have  jurisdiction  over  the  ofTence,  it  was  held  not  to  be  aided  by  7 
G.  IV.  c.  64,  B.  20  (A).  But  a  mere  ambiguity,  Hs  "  parish  aforeswl," 
instead  of"  parish  la»t  aforesaid" — two  parishes  having  been  previonily 
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presentment  must  be  in  the  present  tense ;  for  if  "  did  present"  be 
inserted  for  "  do  present,"  the  indictment  will  be  invalid  (*). 

2.  The  Description  of  the  Party  accused:— Thus,  "  A.  B,  late  of 

the  parish  of in  the  county  of ,  labourer"     The 

christian  and  surname  of  the  defendant,  if  known,  should  be  stated 
with  correctness ;  except  in  an  indictment  against  the  inhabitants  of  a 
county  or  parish,  who  may  be  so  described  without  naming  any  of 
them  (/).  But  if  the  name  of  a  prisoner  is  unknown,  and  he  refuses 
to  disclose  it,  an  indictment  may  be  sustained  against  him  as  '*  a 
person  whose  name  is  to  the  jurors  unknown,  but  who  is  personally 

brought  before  the  said  jurors  by ,  the  keeper  of  the  prison  of 

• "  (#w).     A  man  cannot  be  indicted  with  an  alias  dictus  of  the 

christian  name,  as  John^  otherwise  Robert,  though  to  an  alias  of  the 
surname  there  is  no  objection  (n).  An  indictment  was  quashed  before 
plea,  because  an  addition  was  placed,  not  after  the  first  name,  but 
aAer  the  alias  dictus  (o).  If  he  has  more  than  one  christian  name 
given  him  in  baptism,  fts  John  Thomas,  they  are  considered  in  law  as 
forming  one  name,  and  must  be  set  out  correctly  in  their  order  (/?)• 
The  proper  name  of  a  bastard  is  that  he  has  gained  by  reputation, 
and  not  his  mother's  name,  unless  so  gained  {q). 

In  indictments  against  i\\e  greater  nobility-^that  is,  says  Lord  Coke, 
dukes,  marquisses,  earls,  viscounts,  and  barons,  being  dukes,  &c.  of  par- 
ticular counties  or  places,  the  estate  and  degree  is  named  first,  and  after- 
wards the  town  or  county — thus,  Edward  Duke  of  Buckingham^  late 
of  N.  in  the  county  ofG,  omitting  the  family  surname  of  the  accused  : 
but  if  stated,  it  does  not  vitiate  (r),  and  so  it  is  when  one  is  named 
of  a  city  which  is  a  county  of  itself,  /.  S,  pannarius  de  London  in 
com,  civitatis  London,  But  in  case  of  the  lesser  nobiHty,  as  bannerets, 
baronets,  and  knights,  and  all  under  them,  the  town  and  county  are 

named  before  the  addition,  thus ;  **  A.  B.  of in  the  county  of 

knight.'*     Garter,  principal  king  at  arms,  and  clarencieux,  being  titles 


(k)  Ajndrews,  R.  162,  163. 

(/)  Hawk.  B.  2,  c.  25,  s.  68 ;  see  pott, 
190. 

(m)  R.  V. ,  R.  &  Ry.  489. 

(fli)  1  Ld.  Raym.  562,  aumames  being 
originally  acquired  by  aasumption.  See 
caces  collected,  5  B.  &  Aid.  552 ;  Wil- 
Uamt  ▼.  Bryanif  5  M.  &  W.  447.  See 
also  per  Lord  Stowell,  Wakefield  v. 
Wdt^eld,  1  Hagg.  Cona.  R.  400 ;  Bar- 
hw  T.  Batemanj  3  Peere  Williams,  65. 

(o)  R.  y.  Semple,  I  Leacb,  420 ;  but 
this  defect  is  coivd  by  plea,  R.  ▼.  Hon* 


namt  ib,  n.     See  Cro.  Jac.  482,  610. 

{p)  Jonei  ▼.  MacquiUinj  5  T.  R.  195 ; 
3  East,  111;  Willes,  554;  Evom  t. 
King:  Pouget  y.  Tbmkiru,  1  Phill.  R. 
503 ;  Stanhope  ▼.  Baldwin,  1  Addams, 
R.  93. 

iq)  R,  ▼.  Clark,  R.  &  Ry.  358. 

(r)  19  St.Tri.  1777.  See  as  to  de- 
Bcription  of  a  peer  being  the  party  in- 
jured, if  a  peer,  JR.  ▼.  Brinklett,  or  the 
prosecutor,  if  a  peer  or  peeress,  poet, 
p.  190,  191. 
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ccmferreil  by  Uie  crown, are  not  addilions,  but  parts  of  the  name  which 
should  follow  it  (*).  Foreign  digoities  give  no  man  here  higher  title 
than  ihat  of  esfjuire,  unless  the  possessor  he  lord  or  knight  heie, 
in  which  case  he  should  be  described  accoidiogly  (,1).  A  variance  in 
stating  marquis  for  earl,  or  knight  for  baronet,  is  fatal,  for  the  dignity 
is  not  merely  an  addition,  but  being  the  very  appellation  by  which  tha 
party  ie  commonly  known,  becomes  on  that  account  actually  part  of 

Proper  Additions  ofaccuied  Parties.] — To  prevent  the  inconve- 
nience of  troubling  one  person  lor  another,  it  is  enacted  by  the  statute 
of  additions  (k),  that  in  all  iodictinenlB  on  which  process  of  outlawry 
lies,  additions  shall  be  made  ro  the  defenriants'  names,  of  their  state  or 
degree,  or  mystery,  and  of  the  towns  or  hamlets,  or  places,  and  the 
counties  of  the  which  they  were  or  are  conversant. 

Under  this  statute,  if  an  accused  has  several  titles,  he  must  be. 
described  by  the  most  honourable ;  and  if  he  have  none  by  biitb,  offic^.. 
creation,  or  reputation,  and  is  described  by  any  such  ;  or  if  a  gentle^- 
wotnan  be  named  merely  spinster,  or  a  yeoman  is  named  genlUmam, 
the  indictment  will  be  defective  (lu).  But  a  trader  may  be  sued  either 
by  his  degree  or  rank  iu  society,  independent  of  his  trade, or  by  tbe 
name  of  his  vocation  (i). 

Gentleman,  and  esquire,  are  good  additions  for  the  estate  and 
dcgi'cc  of  a  man,  gentlewoman  lor  liiul  of  a  Houian,  clerk  Jbr  a  clurgj'- 
man,  or  graduate  at  Oxford  or  Cambridge ;  yeoman  is  a  good  addition 
for  the  estate  and  degree  of  a  person  having  freehold  laod  of  40t.  « 
year  {y) ;  and  labourer  for  that  of  a  man ;  but  neither  yeoman  or 
labourer  are  good  additions  for  that  of  a  woman  ;  and  widow,  single 

woman,  wife  of ,  and  spinster,  are  good  additions  of  the  estate  and 

degree  of  a  woman  ;  but  burgess,  aud  citizen,  and  bervant,  are  all  of 
them  too  general,  and  therefore  not  good  additions  of  the  estate  or 
degree  either  of  a  man  or  woman  (a).  Wife  was  amended  to  widow, 
in  a  case  where  the  prisoner,  charged  with  murdering  her  husband,  was 
described  as  A.,  the  wife  of  J,  O.,  late  of,  Scq.,  labourer(a). 

(t)  HotI  1.  Ward,  2  Stn.  H50  ;  De-  baron,  at  luit  when  ho  il  pKIMCBtor, 

thiet'i   «.   Cm.   El.   542  ;    Roll.  Abr.  R.  v.  Pillt,  poll,  190. 

tit.  Gramti  (D.  pi.  16).     Bond  m  ■  (c)  lH.V.c.5,  *. D.  U13. 

henldbjhii  oame  of  office  in  bi>  pa-  (te)  2  lait.  699. 

tent  (e.  g.  Chester),  ii  good,  though  no  (f )  BriHne  v.  Jftirray,  2  U.  Rijn. 

other  name  ii  mentioned.  1S42. 

(0  2  Inal.  eS5,  667, 169.  (y)  1  Bla.  C.  406. 

(u)  2  Hawk.  c.  25.  a.  71.  72.     Sir  (t)  Hawk.  B.2,  c.  23,  i.  Ill;  Slnit. 

HmrAmr'ieaM.StrW.Jonea.S.C.  6fiB;  lBli.C.405;  Ld.  IU7BI.  1179; 

Cro.  Car.  M I .  died  I  Mood.  C.  C.  288.  6  M.  &  S.  38  :  R.  v.  Chtekttti. 

But  "  Lord  "  will  suffice  to  desigaate  a  (a)  Reg.  v.  Orthari,  8  CAP.  SeS, 
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Several  Defendants  tritk  same  Additions.] — If  several  defendants 
Lave  the  same  addition,  it  is  safest  to  repeat  the  addition  after  each 
name,  applying  it  particularly  to  every  one  of  them ;  and  where  a  father 
has  the  same  name,  and  the  same  addition,  with  a  defendant,  being 
his  son,  au  indictment  is  defective  unless  it  add  the  addition  of  the 
younger  to  the  other  additions;  but  where  the  father  is  a  defendant  with- 
out his  son,  it  is  clear  that  there  is  no  need  of  the  addition  of  the  elder. 
And  if  the  son  be  in  the  custody  of  the  marshal,  and  so  prosecuted,  it 
is  said  that  the  count  is  good  without  the  addition  of  the  younger, 
unless  the  father  of  the  same  name  and  addition  be  also  in  the  custody 
of  the  marshal  {b). 

Mystery  at  time  of  finding.] — ^Tlie  additions  of  the  estate,  degree, 
and  mystery  of  the  defendant,  are  not  sufficient,  unless  they  be  the 
same  which  he  had  at  the  time  of  the  finding  of  the  indictment ;  and 
in  this  respect  such  additions  differ  from  that  of  place,  which  is  suffi- 
ciently shown  by  naming  the  defendant  late  of  such  a  place ;  and  such 
addition  must  be  expressed  in  such  manner  that  it  may  plainly  appear 
to  refer  to  the  party ;  and  therefore  it  is  not  well  expressed  by  the 
addition  of  his  mystery,  naming  him  son  of  A.  of  B.  butcher,  because 
botcher  refers  to  A.  rather  than  to  the  son  (c). 

Meaning  of  **  Afysfery.*']— -The  word  mystery  includes  all  lawful 
arts,  trades,  and  occupations ;  and  if  one,  under  the  degree  of  a  gen- 
tleman, has  divers  of  such  arts,  trades,  or  occupations,  he  may  be 
named  by  any  of  them  {d).  A  trader  may  be  sued  either  by  his  degree 
or  mystery  (e).  But  the  addition  of  farmer  seems  to  be  an  insufficient 
addition,  because  if  any  mystery  be  implied  by  the  term,  it  is  that  of 
husbandry,  for  which  husbandman  is  the  proper  addition.  Servant  is 
a  bad  addition  :  but  if  pleaded  in  abatement,  a  better  must  be  given 
by  the  party  pleading  (/). 


Lord  AHmper,  See  Rep,  t.  T.  and  M. 
iroo<lipar<f,8C.&P.561.  Prifonenjoiatly 
indicted  for  stealing  dothei,  M.  W.  being 
described  in  indictment  as  "  Margaret 
Woodward,  nugle  vofium"— and  she 
pleaded  to  that  indictment. 

Eridence  that  the  prisoners  addressed 
each  other  as  bnsband  and  wife,  and 
passed  and  appeared  as  such,  and  were 
so  spoken  of  by  witnesses  for  crown. 
Hie  jury  is  to  say  whether  they  are  in 
fact  satisfied  that  the  prisoners  are  in 
fact  husband  and  wife,  even  though  the 


woman  has  pleaded  to  indictment  charg- 
ing her  as  ''  single  woman.''  She  ought 
to  have  been  described  as  wife,  not  as 
single  woman. 

{b)  2  Hawk.  c.  23,  s.  106. 

(c)  2  Inst.  670;  2  Hale,  177. 

yt\  2  Inst.  668. 

(e)  Maton  v.  Buahel,  8  Mod.  51.  See 
Stra.  556,  816;  Ld.  Raym.  1541. 

(/)  R,  ▼.  Checketti,  6  M.  &  S.  88. 
See  as  to  pleading  in  abatement,  j0O«/, 
Ch.  VIT.  s.  2  ;  7  G.  IV.  c.  64,  s.  19. 
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Place  of  Residence  of  fle/endnn*.] — Wiih  respettto  residence,  it 
is  a  good  addition  of  tliis  kind  to  name  tlie  parly  lale  of  a  parisb 
named  [g),  in  which  respect  this  addition  differs  from  tliat  of  the  estate, 
degree  or  mystery  ;  and  il  is  said  that  if  a  defendant  be  named  commo- 
ranl  in  A,  late  of  B.  il  is  sufBcient  (A).  But  where  in  an  indictment 
for  an  assault,  defendant  was  described  as  late  of  A. in  the  counlyof  B., 
without  staling  that  A.  was  a  parish,  it  was  holden  bad  ;  although  the 
offence  was  laid  to  liave  been  committed  at  the  parish  aforesaid ;  for 
some  certain  venue  must  appear  on  the  face  of  the  record,  and  here  the 
offence  is  laid  at  the  parish  aforesaid,  and  no  parish  is  mentioned  (i). 

Witit  respect  to  the  addition  of  place,  the  best  and  most  coavenieot 
course  is  to  state  that  in  which  the  prisoner  committed  the  offence ; 
for  he  is  considered  as  conversant  of  that  place,  and  by  this  means  the 
confusion  of  stating  two  places  in  the  indictment  is  avoided  {j). 

How  Error  in  Name  or  Addition  operates.] — The  only  mode  by  which 
at  any  time  advantage  could  be  taken  by  a  prisoner  of  any  error  ia  bt* 
name  or  addition,  was  by  plea  in  abatement.     If  he  once  pleads  the    ' 
general  issue  not  gvUly,  he  cannot  afterwards  take  advantage  of  any  J 
such  error,  for  he  is  precluiled  and  estopped  by  his  plea ;  and  he  is  not  I 
obliged  to  take  advantage  of  an  error  in  these  respects  by  pleading  in  I 
abatement,  in  order  to  make  his  acquittal  a  valid  bar  to  any  subsequent  \ 
prosecution  for  Ihe  same  offence ;  for  if  he  be  nfterwards  indicted  for  the 
tame  offence  by  another  name  or  addition,  he  may  show  himself  to  be 
the  same  person  by  averment  and  evidence,  and  rely  with  success  on  b» 
previous  acquittal,  notwithstanding  the  variance  {k).     An  error  u  to 
one  party  of  several  can  only  be  taken  advantage  of,  in  any  stage,  bf 
tiim,  and  does  Dot  affect  the  indictment  as  to  the  otliers  (f). 

Plea  in  Abatement.] — A  plea  in  abatement  wat  always  of  tniaD 
benefit  to  the  party  accused,  because  in  such  plea  he  was  bound  to  set 
out  his  true  name  and  addition  :  and,  alter  the  plea  was  disposed  of  ia 
his  favour,  he  was  immediately  liable  to  be  indicted  de  novo  and  ar- 
raigned again  for  the  same  offence.  But  even  the  delay  vhich 
might  thus  be  obtained  is  now  obviated  ;  for  it  is  enacted,  "  for  pre- 
venting abuses  from  dilatory  pleas,  that  no  indictment  or  infbrmatioa 
shall  be  abated  by  reason  of  any  dilatory  plea  or  misnomer,  or  want  of 

(g)  R.  1.  YandtU,  4  T.  R.  541.  (>)  Hswk.  B.  2,  c.  S7,  >.  12S,  126. 

(*)  Stra.  924;  Cortitoi  ^.  Mwtoz.  See>Nw(,  p.  187. 
(j)  R.  v.  MalhtM!t,  2  Leub,  664  ;  5  (t)  Hiwk.  B.  2,  c.  ZS,  s.  103, 104. 

T.  R.  162.  (0  2  Hale,  177. 
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addition,  or  of  wrong  addition  of  the  party  ofTering  sacfa  plea,  if  the 
court  shall  be  satisfied  by  affidavit  or  otherwise  of  the  truth  of  such 
plea  ;  but,  in  such  case,  the  court  shall  forthwith  cause  the  indictment 
or  information  to  be  amended  according  to  the  truth,  and  shall  call 
upon  the  party  to  plead  thereto,  and  shall  proceed  as  if  no  such  dilatory 
plea  had  been  pleaded*'  (m).  Tliis  provision  renders  pleas  in  abatement 
for  error  in  the  name  or  addition,  almost,  if  not  altogether,  useless. 

3.  The  statement  of  the  time  when  the  offence  was  committed^  thus : 
**  On  the  1st  day  of  June  in  the  third  year  of  the  reign  of  our  Sovereign 
Lady  J  Victoria,  by  the  grace  of  Ood,  of  the  United  Kingdom  ofOreat 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  Sfc.** — It  is  ne- 
cessary to  state  a  day  of  the  month  and  the  year  when  the  offence  was 
committed,  though  it  is  not  necessary  to  sustain  the  precise  allegation 
in  proof,  if  the  time  stated  be  previous  to  the  finding  the  indictment ; 
and  the  year  may  be  either  that  of  our  Lord,  or  of  the  reign  of  the 
sovereign,  and  the  latter  is  more  usual.  It  is  not,  however,  neces- 
sary to  allege  time  to  any  charge  of  mere  negation  or  omission  (n). 
Formerly,  if  in  an  indictment  the  offence  was  laid  on  an  uncertain  or 
impossible  day,  or  on  a  future  day,  or  on  different  days,  or  on  such  a 
day  as  rendered  the  indictment  repugniant  to  itself,  the  objection  was 
fatal  in  arrest  of  judgment  even  after  verdict ;  and  though  such  ob- 
jection is  now  cured  by  verdict  (o),  it  seems  that  it  is  still  open  to  the 
defendant  to  raise  it  before  plea  by  way  of  demurrer.  Where,  how- 
ever, an  indictment  tried  in  the  Jirst  year  of  George  the  Fourth,  stated 
the  offence  as  having  been  committed  "  on  the  20th  July,  in  the  fourth 
year  of  the  reign  of  king  George  the  Fourth,"  it  was  holden  that  the 
words  **  fourth  year  of  the**  might  be  rejected  as  superfluous,  and  the 
indictment  sustained  (p).  Where  an  indictment  stated  the  offence  to 
be  committed  9  March,  1  G.  IV.  and  concluded  "  against  the  peace 
of  onr  said  late  Lord  the  King,"  late  was  rejected  as  surplusage  (9). 
If  time  is  material  to  constitute  a  statutable  offence,  the  time  stated  in 
the  indictment  will  on  motion  in  arrest  of  judgment  be  taken  as  the 
tme  time.     Thus,  where  it  was  made  a  statutory  misdemeanour  to 

(ot)  7  G.  IV.  c.  64,  8. 19.     The  rea-  be  commeDced  within  a  certain  time, 

ton  alleged  for  stating  time  in  an  in-  Salk.  369,  378 ;   Carth.  501 ;  5  Mod. 

dictment  is,  that  the  party  may  be  en-  446 ;  1  Ld.  Raym.  582 ;  10  Mod.  248. 
abled  to  defend  himself  against  a  second  (n)  R,  t.  Holland,  5  T.  R.  616. 

charge  for  the  like  offence.  R.  v.  Ca»  (0)  Ante,  p.  176,  177  ;  7  G.  IV.  c. 

tkertUl,  Stra.  900  ;  and  see  R.  y,  Taylor,  64.  s.  20. 

3  fi.  &  Cr.  402.     It  is  also  material  to  (p)  R,  y.  Gill,  R.  &  Ry.  431. 

show  the  prosecution  commenced  in  due  {q)  R.  v.  Scott,  Rnss.  &  Ry.  415  ;  1 

time,  where  it  is  provided  that  it  must  Russ.  C.  M.  562,  8,  C.  Set  pott,  p.  202. 
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Gihibil  ligifiU  to  persons  at  sea  "  between  September  and  April,"  u 
allegation  that  the  defetidaiit  exhibited  li^lits  on  (hi  9th  March. 
held  suflicieDt  witiiout  spceificaJly  averring  tliat  be  did  »o  "  betweea 
September  and  Apnl"(rV  It  seems  that  where  an  ofTcnce  it  laid  as 
contrary  to  the  furm  of  n  statute,  it  is  not  necessary  to  slate  it  to  hav« 
been  committed  "  at\er  the  passing  of  the  act,"  though  it  took  place 
Tcry  receatly  before,  if  the  time  when  it  took  place  is  laid  and  proved 
to  be  alter  the  act  passed  (<).  If,  in  point  of  fact,  an  ofience  is  com- 
mitted after  a  day  fixed  by  a  statute,  as  that  on  and  after  which  aa 
offence  may  be  laid  and  tried  as  if  committed  in  the  county  in  whiA 
the  offender  is  apprehended,  and  the  statute  does  not  vary  the  natum 
and  character  of  the  offence,  the  havio);  laid  the  day  in  the  indictroeBt 
before  the  day  fixed  by  the  statute  will  not  vitiate  (t). 

Hour  of  committing  O^ence.] — It  is  not  necessary  to  stale  (he 
hour  of  committing  the  offence,  except  where  its  indictable  nature  4W 
character  is  made  by  statute  to  depend  on  the  hour  of  its  beirig  comr- 
mitted.  Thus,  as  burglary  could  not  be  committed  in  twilight,  it  wsa 
held  necessary  in  cases  of  that  offence  to  allege  a  ci'ciain  hour  in  tlw 
night  at  which  it  was  committed,  in  order  that  tlie  fact  might  appear 
on  the  face  of  the  indictment  to  have  been  done  after  the  twilight  oC 
the  cvcidng,  and  before  that  of  the  morning  (u).  To  put  an  end 
to  this  technical  difiiculty,  it  is  now  provided  («).  that  so  far  as  the 
same  is  esssnlial  to  the  offence  of  burglary,  the  night  shall  be  con- 
sidered to  commence  at  nine  of  the  clock  in  the  evening  of  each  day, 
and  to  conclude  at  six  of  the  clock  on  the  morning  of  the  next  suc- 
ceeding day ;  an  enactment  which,  keeping;  in  view  the  previous  rule 
of  law  respecting  twilight,  secures  its  application  with  more  certainty. 
In  indictments  on  the  above  enactment  the  offence  should  still  be 
stated  as  committed  on  or  about  some  hour  certain  between  the  above 
hours,  adding,  "  in  the  night  of  the  same  day  ;"  though  in  Davies  aitd 
others  v.  The  King  (in  error)  (tv),  the  court  appeared  to  approve  the 
argument,  that  in  an  indictment  on  9  G.  IV.  c.  69,  s.  9,  for  unlaw- 
fully by  night  entering,  or  being'  armed  on  any  land  for  the  purpose 
of  destroying  game,  it  was  unnecessary  to  mention  the  hour  of  the 


(r)  6   G.  IV.   c.  IM,  i.  52i    B.  t.  (I)  R.y.TreAan»e,lMoai.C.C.39a. 

finwn,  M.  &M.  163;  per  Lilllfdaleuid  (n)  A.  v.  Waddiafflaa,  2  Eut,  P.  C. 

Giutlet,  Js.      See  nute  to  Harding  y.  51.t ;  1  Hale,  549 ;  2  Hawk.   c.  2S,  «. 

Sltkf,  Tyr.  Be  Gr.  605.  76.  77. 

(()  See  judgment  of  Porte,  B.,    ia  (c)  7  W.  IV.  and  1  V.o.  86,  i.  4. 

Harding  t.  SMf.  Tyr.  &  Gr,  60a.  (tn)  10  B.  &  C.  89. 
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night ;  that  period,  as  far  as  relates  to  the  purposes  of  that  act,  havbg 
been  fixed  by  a  separate  section  (x)  to  commence  at  the  expiration 
of  the  first  hour  after  sunset,  and  to  conclude  at  the  beginning  of  the 
last  hour  before  sunrise ;  but  that  case  turned  principally  on  another 
ground  (y). 

4.  Place  where  the  Offence  was  CammittedJ] — ^This  should  be  stated 

thus : — *'  At  the  parish  of ,  in  the  county  of ,"  or  in 

reference  to  the  previous  description  of  the  prisoner,  "  at  the  parish 
aforesaid,  in  the  county  aforesaid.'*  If  the  ofifence  was  committed  on 
the  boundary  or  boundaries  of  two  or  more  counties,  or  within  500 
3fards  of  the  boundary,  &c.  of  the  county  where  the  indictment  is  to  be 
tried,  or  if  it  was  begun  in  one  county  and  completed  in  another,  it  should 
be  laid  in  the  county  where  the  trial  is  to  be,  *'  in  the  same  manner  as 
if  it  had  been  actually  and  wholly  completed  therein  '*  (z) ;  so  that  if 
not  tried  in  the  county  where  the  fact  actually  happened,  the  parish 
laid  may  be  that  in  which  the  prisoner  is  tried. 

If  the  offence  was  committed  in  a  *^  detached  part  of  a  county,  sur- 
rounded in  the  whole  or  in  part'*  by  the  body  of  another  county,  and 
a  justice  for  the  latter  county  acted  as  authorized  by  the  statute  of  26 
August,  1839  (c),  then,  if  the  trial  is  to  take  place  in  the  latter  county, 
the  offence  should  be  laid  to  have  been  committed  at  the  place  and  in  the 
county  where  it  actually  occurred  ((^) ;  and  the  indictment  should  state, 

"  That  C.  D.,  late  of  the  parish  of ,  being  a  detached  part  of  the 

county  of  A.,  surrounded  in  the  whole  [or^  in  part,  as  the  case  may 
be'lf  by  tlie  said  county  of  B.  [viz.  the  county  of  which  the  justice  who 
acted  was  a  magistrate,  and  at  the  sessions  whereof  the  trial  is  to  be], 
labourer,  on,  &c.,  with  force  and  arms  at  the  parish  aforesaid,  in 
the  county  of  A.  aforesaid  [that  is,  the  county  to  which  the  detached 
part  belongs],  did,  &c.  &c."  After  the  usual  conclusion,  it  may 
be  advisable  to  add  as  follows:  ''And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  present  that  the  said  C.  D.,  after- 
wards, to  wit,  on [the  date  of  the  warrant  of  commitment],  at 

the  parish  aforesaid,  in  the  county  of  A.  aforesaid,  having  been 
charged  with  the  above-mentioned  felony  [or  misdemeanour,  as  the 
case  may  be],  before  one  J.  P.,  Esq.,  one  of  her  majesty's  justices 
of  the  peace  acting  in  and  for  the  county  of  B.,  was  then  and 
there  committed  by  the  said  J.  P.  upon  the  said  charge  to  the 

(x)  9  G.  IV.  c.  69»  8. 12.  {d)  See  this  principle  elucidated  in 

(y)  See  1  Ck.  on  PL  306,  4th  ed.  R.  t.  Goffe,  R.  &  Ry.  179 ;  R.  y.MelUm, 

{z)  7  G.  IV.  c.  64,  ••  12,  ante,  p.  162.  id.  144 ;  and  see  ante,  p.  145. 
(c)  2  &  3  V.  c.  82,  8. 1. 
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cuBiciCT  :if  uj*  rii:»itr  c*f 


r»ol  Tor  bouae  of  correction]  at 

.   !L  iij*   BLir  ifcF.-iiitLtioxked  cDunlT  of  B.,  there  to  be  and 

rec.t^L  il'.  itbiLLTrei  bj  cii*  course  of  law  "(f). 


W*/,c::  Plzvi  titrT  .w  iric  c#  tUGt  ythert  the  Offenct  took  place.] — 
I:  if  ;i  reT-r-ri-  -czrinu-Ja  ::  ^lt  trtrr  issnaWe  and  triable  fact  at  some 

—  ma 

p:ec:5:  pi-;!l  :•:  p':c:^  •>:•=:  -ulji:!  ^iefort  6G.  IV,  c.  50,  s.  13,  a  jury 
iz.'.^*  bii^  ::••'*  y  .  'zt*.zi2  sivjhTt  wi-Jun  the  county  or  other  juris- 
d »::►:-  wLr-t  :\e  "i-iiit  :t  :iic  :  tud  ihi*  i»  essential  to  the  validity 
of  :?jc  iLCiirLe:.:  vhtre  ioiiJ  £r-5cnj':5on  i$  of  the  essence  of  the 
ontrj?T.  C.5  .'-  cis-e*  ::'  i-issLCr  lo  Liirhwavs.  keeping  disorderly 
LovH-s.  fi"^:i.  b-r^TLrr.  b:  =Sc:lrfitkir.r.  stealin?  in  the  dwelling-house, 
btir-i'  'cT".^  a:  r/^i:  i-  t  c':»«*e  fcr  the  purpose  of  killing  game, 
firc:'/i  -r-.rv.  ir: .  :  .  B-T  :> :  ;z^  :*  remains  usual  to  lay  a  parish, 
h'tfii.!*:.  i: w:..  cr  <:::.►:  plicrr  w>,b'n  iLe  couniy  from  which  a  jury 
u.'\z\x  t,^.:z,r:  \  ,  «: !  .  5  r^c-e  :Le  :urv  act.  6  G.  IV.  c.  50,  it  seems 
sutfici*::!!  !:■  liv  ;l  :Lr  '»iT  inly  li-.e  ccucty  laid  in  the  margin,  or  the 


>  Rfy.  T.  L/^^ader.  before  Uo/'f.  B.. 
as  D^rMuLire  tfrinz  &5»ixei.  1^40. 
SimpLe  Utc^lt.  ooxxLzned  ii^  a  ptn<h  of 
KoiiMTMrtfhire  eoiirfrlT  detac}«eHi  fr?ai  it. 
and  rarrouxidtd  bv  Dors«uhire.  Priioaer 

•  

wa«  toccrrjitie^i  bv  a  Dors«i*Lire  ttari*- 

•  -■ 

1' ».fV  ■'-•  •/    *  •    •         i  ■    ■■      *"•    -^     I     ••*-»■    --^     •      .      •IT'-      %»-^" 

';'-»:.'. r/-:*.:r'i  in  '.L*:  ;  ir.tL  ;:.  S::::rrs<:- 
fchirt,  %tat:r.?  :t  :o  :^c  surr'j-r.c-ri  i-  the 
whok  ot  Dor-*:! si. ire.  bu:  iii  l:t  *:iie 

m 

th*t  th*;  fir>or.'br  W4i  in  D.rirtjhire.  or 
corrirni*t»:(i  bv  ;i  j-;it:':e  a'.:;:.z  for  Dor- 
fe^t^sLire.  FitzU^rh^rrt,  for  pr.Ajritr.  ob- 
jected, Ut.  that  •.?.!?  -hoil :  L -:-..;  aj.[  eared 
on  the  face  of  tKe  in'lirtrr.er.t :  and  2«iiy, 
tliAt  if  it  had  been  vj  6:<ited,  th'.-  srntad 
jury  of  D'jr.-.et.-hire  wriA  not  nnd  the 
bill,  the  word's  of  2  &  .i  V.  r,  H2.  s.  1 .  be- 
iri{^  only  that  offender?  in  detached  parts 
of  counties  rnay  be  *'  commit  fed  /or 
trial,  tried,  convicted  and  sentenced," 
&r.  a«!  if  the  detar-hed  part  were  part  of 
the  county  for  which  ruch  committing 
ju-.tice  acts  :  sh*-  urgt:d  that  these  words  do 
not  jnve  any  power  to  indirt ,  or  to  a  srrand 
juiy  itt  intjniri'  iA  ^u  indir.tment.  As  in- 
.•;t«rn;r-.  of  enuctment*  in  pari  fnaterid, 
he  cited  7  d.  IV.  c.  01,  s.  12,  and  4  it  ') 
W.  IV.  c.  M,  8.  2.  Jiolje,  IJ.,  overruled 
the  objection,  saying,  that  it  would 
htrike  the  act  out  of  the  statute  book, 
but  ipitire.  N.  H.  a  writ  of  error  would 
have  been  ubi-ichN,  u«  the  sentence  was  a 


Bontli'f  impriioiimeiit. 

/  E.  f.  B  tovn,  a  ward,  or  hnndredf 
a  p&hsh.  a  hamlet,  a  borougfa,  a  manor, 
a  ca»tle.  a  forest,  or  other  known  plaee» 
6  Uavk.  c.  23,  a.  92.  Thoogh  it  hag 
been  held  that  '*  Guildhall,  in  the  citj 
(if  L>!:i:n."  is  not  sufficient  venue  for 
L»:-i--a.  wLich.  in  respect  of  its  size, 
rt^^-MiTti  &  pir.fh  -T  ward  to  be  stated, 
/?*.  T.  //c«-n#.  2  Leach.  ^00.  Mackalleji's 
ecte.  -.'  Rep.  Cob.  the  reasoning  in  the 
text  set:::*  :o  ^ifply.  sii:ce  H  li.  IV.  c.  50, 
5.  20.  liirtcted  'uries  to  be  returned  from 
tLe  body  of  a  county,  and  not  from  any 
Luiidred  or  hundreds,  or  particular  venue 

c  M.  V  Roberts,  Shower,  389  ;  R.  r. 
Ri'^i'fi.  R.  A;  Ry.  C  C.  315;  1  Burr. 
;^.>3  :  Arohb.  Cr'.  L.  36,  6th  ed. ;  R.  t. 
Xapj-er.  1  Mood.  C.  C.  44;  i?.  v. Bullock^ 
Carr.  C.  L.  2^2  :  R.  v.  Corry,  5  Eaat, 
oT'i :   1  Hawk.  c.  10.  «.  5. 

In  R^ff.  V.  St.  John,  y  C.  &  P.  40, 
indictment  charged  burglary  in  a  house 
stated  to  be  at  "  the  })arisli  of  Wool- 
wich." The  correct  name  of  the  parish 
was  stated  to  be  "  St-  Mary's,  Wool- 
wich. ''  Indictment  held  jfood,  the 
p:iriah  being  shown  to  be  known  as  laid, 
havini:  been  ao  described  in  the  statute 
4  &  o  W.  IV.  c.  36,  a.  2. 

(A;  And  see  per  Li7//e(/a/e,  J.,  in  R, 
V.  Cotinop  and  others^  4  Ad.  Ac  £1.  U43. 
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ity,  borough,  or  other  part  of  that  county  to  which  the  jurisdiction  of 
le  court  is  limited,  except  in  offences  of  a  local  description,  depend- 
ig  on  the  situation  of  a  road,  a  dwelling-house,  a  close,  &c.  as  in 
le  instances  just  given  (t).  In  other  offences  it  will  be  sufficient  to 
bow  them  to  have  in  fact  occurred  at  any  place  within  the  same 
irisdiction,  though  other  than  that  laid ;  for  the  original  reason  for 
tiis  particularity  has  long  since  ceased  to  operate.  It  was  formerly 
onsidered  desirable  that  the  jury  who  should  try  the  offence  should 
ome  from  the  visne  or  neighbourhood  of  the  place  where  it  was 
ommitted,  in  order  that  they  might  be  familiar  with  the  parties  and 
lie  circumstances;  whereas  in  modern  times  not  only  is  the  venire 
.warded  from  the  body  of  the  county  (j),  but  it  is  usual  cautiously  to 
bstain  from  swearing  jurors  who  happen  to  come  from  the  neighbour- 
lood  of  the  transaction,  lest  they  should  bring  local  prejudices  to  the 
rial  of  the  issue,  and  decide  from  other  sources  than  the  evidence 
^ven  on  oath;  and  it  has  been  since  held,  on  a  case  reserved,  that 
vhere  an  offence  not  requiring  a  local  description,  is  described  as 
laving  been  committed  in  a  parish  which  did  not  exist,  the  defect  can 
»nly  be  made  the  subject  of  a  plea  in  abatement  {k).  On  an  indictment 
or  highway  robbery,  the  prisoner's  counsel  objected  that  the  prosecutor 
lad  not  proved  the  offence  to  have  taken  place  in  the  parish  laid ;  viz. 
?/.  Thomas 9  Pensford,  but  had  shown  the  parish  to  be  Pens/ord;  how- 
ever, Littledalcy  J.  declared  that  a  great  majority  of  the  judges  held 
hat  it  was  not  necessary  to  prove  affirmatively  for  the  prosecution 
hat  such  a  parish  as  that  laid  in  the  indictment  exists,  and  expressed 
loubts  how  they  should  hold,  even  if  proved  negatively  for  the  prisoner, 
hat  there  was  no  such  parish  (/).  So  much  of  9  H.  V.  st.  1,  c.  1,  as 
woided  an  indictment,  if  laid  in  a  non-existing  place,  is  repealed  (m). 
Indictment  for  setting  fire  to  an  out-house  and  stack  of  beans, 
'*  situate  in  the  parish  of  Normanton  on  the  Wold.**  It  appeared  that 
there  was  no  such  parish  in  Notts,  but  that  there  were  two  parishes  in 
it  called  *'  Normanton  on  Sour,"  and  '*  Normanton  on  Trent.*'  A  con-« 
riction  took  place  and  was  upheld,  as  the  offence  had  nothing  of  locality 
in  it,  and  the  fact  that  there  was  no  such  place  in  the  county  as  that 
laid,  was  only  matter  for  plea  in  abatement  (n). 

(f )  See  6th  ed.  Archbold's  Crim.  PI.  .  (/)  R.  ▼.  Bowling  and  another,  Ry.  & 

Sc  Et.  33,  34 ;  Goldamith'i  ease,  3  Camp.  M.  N.  P.  C.  433. 

rs.    In  JZ.  ▼.  Perkins,  4  C.  &  P.  363,  (m)  7  G.  IV.  c.  64,  s.  32.     Per  A, 

M  a  oontrarj  dicttim  by  Gaeelee,  J.,  now  Park  and  Littledale,  Js.   Case  of  Hales 

yfermled.  Owen  Parish,  partly  in  Salop  and  partly 

(J)  See  note  in  latt  page.  in  Worcestershire. 

(k)  R.  V.  Woodward,  1  Mood.  C.  C.  (»)  See  R,  v.  Woodward,  1  Mood. 

123;  it.  V.  Buttock,  id.  324.  C.  C.  323. 
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Formerly,  an  iniufficient  veotie  oi  repugnkncj  as  to  place  was  bad 
in  arrest  of  jud^^ment ;  but  the  defect  u  now  certainly  cured  by 
verdict  (o). 

Offence  in  a  Parish  situate  in  ona  or  mart  Cotmtiei.l — Wbcrei 
parish  is  siCnate  in  more  than  one  county  it  is  proper,  but  not  neces- 
sary, to  allege  the  offence  to  have  been  committed  "  in  that  part  tf 
the  parish  of  A.  which  lies  in  the  county  of  B,  t"  kt  "in  Hu  parish 
of  A.,  in  the  county  of  B.,"  is  suSicient(j>). 

Repeating  Time  andPiace  to  every  Material  Fact.] — Time  and  place 
should  be  repeated  to  every  material  luct,  but  the  words  "  {Am  aid 
there  "  referriag  to  the  last  antecedent,  will  sufficiently  express  bctli. 
Where  the  circumstances  stated  in  indictments  for  miademeanoun  src 
merely  continuous,  as  in  assaults  with  aggravation,  one  mention  of 
time  and  place  as  applicable  to  all  the  circumstances  will  suffice;  bsl 
not  in  felonies  where  distinct  and  independent  circumstancei  in 
necessary  to  the  charge  (9).  Where  the  time  and  pla<»  are  immateiiil. 
they  may  be  introduced  by  the  words  to  wit — though  without  a  sciUtnl 
in  such  case,  a  variance  would  not  prejudice  ;  and  as  in  cases  wImr 
tbey  are  of  the  essence  of  the  charge,  a  scilicet  will  not  aid  a  variaoce 
in  proof  (r),  it  is  rarely  tf  ever  useful. 

5.  The  Description  of  the  Party  ayainst  whose  Person  or  Pnptrtg 
the  Offence  was  committed.] — The  indictment  mast  be  ao  certain  u 
to  the  party  against  whom  the  offence  was  committed,  as  to  eosble 
the  prisoner  to  know  and  understand  who  the  party  is,  and  what 
charge  he  is  called  on  to  answer  (s).     In  general,  the  christian  ■ 
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^lanbraisily  in  that  part  of  the  united  kingdom  called  Ire- 
And  if  a  party  is  so  described  that  he  cannot  be  niis- 
le  description  will  suffice ;  and  therefore  an  indictment  for  an 
)n  "  Johoi  parish  priest  of  D./'  was  held  sufficiently  cer- 
;  an  indictment  for  larceny,  laying  the  goods  stolen  as  the 

of  Victory  Baroness  Turkheim,  by  which  style  the  prose- 
as  known,  was  held  good,  though  her  real  name  was  Selina 
(or).  The  mis-spelling  of  a  surname,  when  its  usual  pronuncia- 
itisfied  by  the  manner  in  which  it  is  written  in  the  record,  as 
card,"  for  *^  Winyard,"  is  sufficient  (y) ;  but  a  mere  state- 

the  christian  name,  without  further  description,  will  not  suf- 

Where  the  name  and  addition  of  th^  injured  party  cannot 

rtained,  as  where  a  body  of  a  murdered  person  is  found  who 

)e  identified,  or  goods  are  found  on  a  highwayman,  &c.,  the 

mt  may  allege  the  party  to  be  ''  to  the  jurors  unknown  "  (a)« 


y.  Graham,  2  Leacb,  549.  An 
',  who  was  killed  in  an  affray, 
described  in  an  indictment  for 
\kter,  Henry  Satufford,  Bsquiref 
^ouni9an4ford,  of  C.  in  that 
and  it  was  held  good ;  R.  r. 
» 5  C.  &  P.  416. 
rer,  285,  ante,  p.  177. 

V.  SulU,  2  Leach,  861. 

T.  FMter,  R.  &  Ry.  412. 
wk.  B.  2,  c.  25,  8.  71. 
iale,  181.  See  2  B.  &  Aid. 
1  thia  wag  held  sufficient  where 
I  evidence  that  the  party  in- 
astard  child  who  died  at  tweWe 
unbaptized,  had  been  called  by 
ler    Mary-Ann,    R,  t.  Smith, 

C.  C.  402 ;  S'.  C.  6  C.  &  P. 
bastard  must  not  be  described 
lother's  name  till  he  has  ac- 
by  reputation,  R.  v.  Clark,  R. 
58;  Wakefitid  ▼.  Maekay,  I 
133,  contra.  See  post,  tit.  Con' 
births  of  Children,  A  bas- 
1,  six  weeks  old,  who  was  bap* 
a  Sunday,  and  down  to  the  fol- 
uesday  had  been  called  by  its 
iMtptism  and  mother^s  surname, 
by  Enkine,  J.,  to  be  properly 

by  both  those  names  in  an 
it  for  its  murder,  Reg,  v.  Evans, 
,  765 ;  but  where  a  bastard  was 
*'£lixa,*'  without  mentioning 
one  at  the  ceremony,  and  was 
t,  at  three  weeks  old,  suffo- 

the  prisoner,  an  indictment, 

4<  jBUn  Watere,'*  that  being 


the  mother's  surname,  was  held  bad  by 
all  the  judges,  as  the  deceased  had  not 
acquired  ^e  name  of  Watera  by  repu* 
Ution,  R,  T.  Ellen  Waters,  1  Mood. 
Cr.  C.  457.  (N.  B,  No  baptismal  register 
or  copy  of  it  was  produced  at  the  trial. 
Semb.  "  Eliza  *'  would  have  sufficed. 
See  cases  collected,  Williams  ▼.  Bryant, 
5  M.  &  Wei.  447).  In  the  prerioua 
case  of  R,  ▼.  Frances  Clark,  R.  &  Ry. 
358,  an  indictment  stated  the  murder  of 
'*  George  Lakeman  dark,  a  base-bom 
"  infant  male  child,  aged  three  weeks," 
by  the  prisoner,  its  mother.  The  child 
had  been  christened  George  Lakemam, 
being  the  names  of  its  reputed  father^ 
and  was  called  so,  and  not  by  anr  other 
name  known  to  the  witnesses.  Its  mo* 
ther  called  it  so.  There  was  no  eri- 
dence  that  it  had  been  called  by  or  ob- 
tained its  mother's  name  of  Clark,  The 
court  held  him  improperly  laid  Clarke 
and  as  nothing  but  the  name  identified 
him  in  it,  the  conriction  was  held  bad. 
See  also  R.  y.  Sheen,  2  C.  &  P.  634. 
Howerer  in  Reg.  t.  Biss,  8  C.  &  P.  773, 
an  indictment  against  a  married  woman 
for  murder  of  a  legitimate  child,  which 
stated  *'  that  she,  in  and  upon  a  certain 
i$^ani  male  child,  qf  tender  years,  to 
wit,  of  the  age  of  six  weeks,  and  not 
baptized,  feloniously  and  wilfully,  &c. 
did  make  an  assault,  &c."  was  held  in- 
sufficient by  all  the  judges,  as  it  neither 
stated  the  child's  name,  nor  that  it  was 
**  to  the  jurors  unknown."  SembUf  it 
would  have  sufficed  to  state  him  ••  **  a 
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Where  a  party  is  as  ntnally  knovm  by  one  name  aa  aootber,  he  imy 
be  described  by  either,  and  by  the  name  which  he  has  aaannied,  erco 
though  shovn  not  to  be  his  right  name  {b).  If  a  blse  description  bt 
added  to  the  name,  aa  if  a  female  feloaioualy  married  by  a  man  whose 
wife  is  still  alive  be  described  a  "  widow,"  when  she  is  shown  to  bea 
single  woman,  the  error  will  be  fatal,  though  no  description  of  herwa 
requisite  (c),  Wliere  the  party  injured  haa  a  mother  or  Either  of  tie 
same  name,  it  is  better  to  style  the  prosecutor  the  "  younger,"  as  it 
may  be  presumed  that  the  parent  is  the  party  meant.  But  this  m 
held  immaterial  where  it  was  sufficiently  proved  who  Elizabeth  Edwanb, 
the  party  described  assaulted,  was,  viz.,  the  daughter  of  another 
Elizabeth  Edwards  (</). 

Jmnt'tlock  Companiet,  Partntrt,  Comntistionert  of  TmrwpUa  Roadt 
or  Stwert,  Oveneers,  Ouardians  of  Poor,  ^c.  j-c] — It  was  fomulj 
necessary  in  cases  of  offences  committed  against  the  property  of  psrl- 
ners  or  joint  owners,  to  state  the  names  of  all  of  them  correctly ;  bot 
now  by  7  G.  IV.  c.  64.  s.  40,  it  is  enacted  "  that  iu  any  indictment  or 
information  for  any  felony  or  misdemeanour,  wherein  it  shall  beie- 
quisite  to  state  the  ownership  of  any  property  whatsoever,  whether  red 
or  personal,  which  shall  belong  to,  or  be  in  the  possession  of  non 
than  one  person,  whether  such  persons  be  partners  in  trade (e),  joint 
tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  nsme 
one  of  auch  persons,  and  to  state  such  property  to  belong  to  the  pe^ 
son  so  named,  and  another  or  other*  (/),  as  the  case  may  be ;  isd 
whenever  in  any  indictment  or  information  for  any  felony  or  miMle- 
meanour  it  shall  be  necessary  to  mention  for  any  purpose  whatever, 
iny  [larlners,  jnint  tenants,  or  parceners,  or  tenants  in  common,  it  shiJi 
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township  or  hamlet,  &c.y  to  be  used  id  the  poor  or  workhouse,  or  by  the 
master  or  workmen  employed  there,  may  be  laid  generally  in  the  over- 
seers of  the  poor  for  the  time  being,  without  naming  them  (^),  and 
materials,  tools,  or  implements  provided  for  the  repair  of  roads,  not 
vnder  the  supervision  of  commissioners,  or  trustees,  as  turnpikey  may 
be  stated  in  like  manner  to  be  the  property  of  the  surveyor  or  sur- 
reyors  of  highways.  By  s.  17,  articles  provided  for  any  turnpike  road 
may  be  laid  as  the  property  of  the  commissioners  of  such  road  (A)  ; 
and  by  s.  18,  in  indictments  for  offences  relating  to  any  matter  within 
the  cognizance  of  commissioners  of  sewers,  the  property  may  in  like 
manner  be  described  as  in  such  commissioners,  without  naming  them. 
The  property  of  chattels,  &c,  used  in  the  poor  houses  provided  under 
the  poor  law  act,  may  be  laid  in  the  **  guardians  of  the  union,"  as  formed 
by  the  poor  law  commissioners  (t).  It  seems  that  the  poor  law  com- 
missioners, though -not  incorporated,  yet  having  a  seal  of  office,  may 
be  described  io  an  indictment  as  poor  law  commissioners ;  at  least 
their  order  may  be  laid  as  made  by  the  poor  law  commissioners 
under  hand  and  seal  (j).  Property  may  be  laid  as  the  owner's,  though 
it  has  never  been  in  his  actual  possession,  but  in  that  of  his  agent 
only  (k).  The  property  of  a  corporation  must  be  laid  to  be  their  pro- 
perty in  their  corporate  name,  e.g.^  **  guardians  of  the  poor  of,  &c.,"  if  so 
styled  in  an  act  of  parliament  (/).  Property  under  the  commissioners 
of  sewers  may  be  described  as  belonging  to  them,  without  specifying 
their  names  (m).  Property  of  friendly  societies  may  be  described  as 
the  property  of  the  treasurer  for  the  time  being,  in  his  proper  name, 
without  further  description  (n).  A  variance  in  the  name  or  identity 
of  the  party  laid  as  injured,  will  entitle  the  prisoner  to  acquittal. 

Special  Property  of  Stolen  Goods  in  the  Queen,  Bailees,  Servants, 
Parents,  ^c] — Monies  or  valuable  securities  embezzled  by  persons  in 


(^)  See  /{.  T.   Went,  R.  &  Ry.  C. 
C.  R.  359. 

(A)  See  3  G.  IV.  c.  126,  8. 60. 

(i)  5  &  6  W.  IV.  c.  69,  8.  7,  making 
them  a  coq)oratioii ;  4  &  5  W.  IV.  c.  76 ; 
2  Ean,  P.  C.  651,  781.  Cottages  were 
erected  by  a  parish  for  lodging  poor 
persoDf,  partly  by  benefactious  and 
partly  by  a  fund  applied  under  an  in- 
closure  act  to  relief  of  poor,  and 
accounted  for  as  rates.  They  were  re- 
paired out  of  the  poor  rate.  Four  were 
always  let  under  their  Talue  to  industrious 
labourers,  who  paid  no  poor  rates,  and 
occationally  receiTed  relief,  but  at  the 
Ume  of  being  admitted  were  likely  to 


pay  rent.  The  rent  was  always  col- 
lected. Held  that  these  four  were  not 
"  %Dorkhoii»f9**  within  4  &  5  W.  IV.  c. 
76,  and  5  ic  6  W.  IV.  c.  69.  Cantrell  v. 
JVindifor  Union  (Guardians),  4  Bing. 
N.  C.  348. 

(j)  Reg,  Y.  Crosaley  and  another,  2 
P.  &  D.  319.  Indictment  against  au- 
ditors of  union  for  not  accounting.  It 
did  not  appear  thnt  die  poor  law  com- 
missioners were  prosecutors. 

{k)  R.  V.  Remnant,  R.  &  Ry.  136. 

(/)  ft.  ▼.  Beacall,  1  Mood.  C.  C.  15  ; 
Sherrington' 9  ea.  1  Leach,  513. 

(m)  7G.IV.  c.  64,  8. 18. 
.    (n)  10  6.  IV.  c.  56,  8.21. 
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the  public  Krrtce  iat.j  be  described  aa  the  queen's  property  (0). 
Cattle  or  goods  stolea  (rom  the  possesuon  of  a  bailee,  e.  g.  an  ino- 
keeper,  warehouseman,  carrier,  laundress,  tailor,  pawnbroker,  or 
agister,  may  be  laid  as  the  property  of  either  owner  or  bulee,  >t  tbc 
option  of  the  prosecutor.  The  possession  of  a  servant  being  that  of  his 
master,  if  derived  from  him,  he  has  ao  special  property  in  them  aa  a  bailee 
has,  so  that  the  property  in  stolea  goods  cannot  be  laid  io  him,  or  ios 
married  woman,  though  livingapart  from  her  husband.  Goods  let  witlis 
lodging  and  stolen  from  it,  must  be  laid  to  be  the  lodger's, eicept  be  haw 
stolen  them  himself.  Goods  Reized  under  a^./a.may,  ifstolenbeibn 
sale,  be  described  as  the  original  owner's.  Goods  stolen  by  A.,  aid 
then  stolen  from  him,  may  be  laid  either  as  his  in  respect  of  the  pos- 
session, or  as  the  true  owner's.  A  child's  clothes  or  necessaries  iboolil, 
it  seems,  be  alleged  to  be  the  property  of  the  child,  though  it  aof 
tender  age  ;  but  it  seems  that  they  may  be  alleged  to  belong  to  tbt 
parent.  Shrouds  and  coffins,  when  stolen  from  graves,  are  in  gtaai 
to  be  laid  as  the  property  of  the  personal  representatives,  if  known;  ff 
if  there  be  no  will  or  administration,  of  the  ordinary ;  or  if  the  psrak 
has  not  been  at  the  e:(pense  of  burial,  then  of  the  person  who  psid 
the  expenses ;  but  not  of  the  parish  officers.  They  may  be  laid  ai  iht 
property  of  a  person  unknown,  where  such  is  the  fact(p).  Ifbelbn 
administration  is  taken  out  to  an  intestate,  his  property  is  stolsB,  it 
should  be  laid  as  being  vested  in  the  ordinary  (q).  Property  stolcB 
from  a  /eme  sole,  may  be  laid  as  hers  by  her  maiden  name,  thoa^ 
she  marries  before  indictment  found  (r). 


Statenunt  0/  tke  Offence  itielf,  and  Mode  of  charyiitff  U.y- 
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The  crime  mast  be  positively  and  explicitly  stated  on  the  record,  in 
euch  a  manner  as  to  give  the  party  indicted  notice  by  distinct  averment 
what  the  charge  is  which  he  must  be  prepared  to  defend  {t) ;  not  that 
all  the  facts  by  which  it  will  be  evidenced^  (e.  g,  the  particulars  of  the 
incitement  or  solicitation,  or  assistance  to  commit  an  offence  (u)),  need 
be  shown ;  but  the  offence  must  either  be  charged  in  certain  technical 
language  known  to  the  law,  or  sufficient  must  be  stated  to  show,  on 
the  record  itself,  that  an  indictable  offence  has  been  committed.  On 
the  one  hand,  nothing  necessary  will  be  supplied  by  intendment ;  on 
the  other,  no  matter  of  defence  need  be  anticipated  by  a  negative. 
Hie  charge  must  always  be  positive,  and  never  introduced  with  a 
**  that  whereas f^^  or  by  way  of  recital  (o).  The  charge  must  never  be 
in  the  disjunctive,  as  "  published,  or  caused  to  be  published,"  so  as  to 
leave  it  uncertain  on  the  record  which  branch  of  the  alternative  the 
prosecutor  intends  to  charge  («;);  though  if  it  be  expressed  in  the  co- 
pulative, as  *'  publbhed  and  caused  to  be  published,"  it  will  suffice  to 
prove  either  (x).  So  if  the  character  in  which  the  party  is  indicted  is 
left  uncertain,  as  if  he  is  charged  as  a  servant  or  deputy,  or  is  indicted 
in  a  manner  which  will  apply  to  either  of  two  different  definite  offences, 
without  specifying  which,  the  indictment  is  bad  for  uncertainty  {y\ 
If  a  statute  uses  words  in  the  alternative,  so  as  to  distinguish  between 
them,  e>  g.  **  stab  or  cut,"  the  distinction  must  be  attended  to  in 
the  indictment,  and  the  offence  is  improperly  laid,  as  "  stabbing  and 
cutting  "  (z). 

Repugnancy  in  any  material  point  will  vitiate  on  demurrer,  motion 
in  arrest  of  judgment,  or  error,  and  cannot  be  supplied  by  evidence  ; 


wftod,  5  Nev.  &  M.  369 ;  3  Ad.  &  E.  815. 
So  where  the  counts  of  an  indictment 
for  a  conspiracy  are  framed  in  a  general 
form,  a  pardcnlar  will  be  ordered,  and 
mnst  give  the  defendants  the  same  iofor- 
mation  as  a  special  count  would  have 
done,  but  need  not  state  the  specific  acts 
which  the  defendants  are  chared  with, 
or  the  times  and  places  at  which  they 
are  alleged  to  have  occurred.  R,  v. 
Hmmiiom,  7  C.  &  P.  448.  The  same 
course  is  taken  by  discretion  of  the 
court  OD  indictments  for  misdemeanours, 
where  more  than  one  act  of  embezzle- 
ment is  laid  according  to  7  &  8  G.  IV. 
c.  29,  s.  48,  and  the  persons  from  whom 
the  m<Hiey  was  received  are  named.  22.  ▼. 
Hodpmm,  3  C.  &  P.  432 ;  R,  ▼.  Booty- 
mtm,  5  C.  &  P.  300. 
(0  See  B.  y.  Ferroii,  2  M.  &  S. 


389,  et  ieq. 

(u)  R,  V.  Higgiw,  2  East,  5.  Seeut 
in  perjury  and  false  pretences,  R,  v. 
Perrott.posi, 

(r)  Hawk.  B.  2,  c.  2.5,  s.  60. 

(w)  2  Stra.  900.  See  Archb.  Crim. 
Plead.  6th  ed.  37,  38. 

(«)  See  R,  V.  Middiehur^t,  1  Burr.  R. 
400.  *'  Causing  to  be  done,"  generally 
speaking,  proves  **  doing,"  2  Haw.  P.  C. 
62,  Ch.  29,  8.  11;  17  St.  Tri.  379. 
For  an  averment  of  intent  to  do  one  or 
another  unlawful  act  is  divisible.  R.  v. 
Dawton,  3  Stark.  R.  62. 

(jf)  Ibid.  See  Archb.  Crim.  Plead. 
6th  ed.  37,  38. 

{z)  R,  V.  M*Dermot,  Russ.  &  Ry. 
C.  C.  R.  356 ;  and  see  R,  v.  Duffin,  id, 
365  ;  R,  V.  Williams,  1  Mood.  Cr.  C. 
108. 

o2 
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but  a  merely  superHuous  avcrmcnl,  wliicli  can  be  rejected  witlmol 
aifccting  lite  (lescrijition  of  the  offence,  may  be  rejected  as  surpluHgt^ 
boing  tlic  mere  inlroduclion  of  an  additional  circumstance  duI  necea- 
sary  lo  constitute  tlie  ofTence.  Tliia  is  die  course  pursued  in  indict^ 
meuti  Tor  murder,  and  was  so  in  burglary,  while  it  coiilinued  a  capital 
oiTencti:  for  if  llie  capit&l  part  of  ibe  cliorge  fails  to  be  establisliedi 
that  part  of  llic  Indictment  is  passed  over  and  a  conviction  talcee  placf-< 
as  to  the  rest :  e.  ^.,  manslaughter  or  simple  larceny,  &c.;  mi  if  bk- 
assault  be  cbarg^edas  made  with  certain  intents,  the  party  may  be  fonod 
guilty  of  assaulting  with  only  one  of  the  intents  alleged  (a).  For  it  (t- 
not  necessary  to  prove  ihe  otTeckce  laid  in  the  indictment  to  the  whol*' 
extent  as  laid,  provided  the  proof  constitute  an  oHence  of  the  k 
quality  as  that  charged  ;  but  au  indictment  for  felony  will  not  support 
a  conviction  for  a  misdemeanour  (6)-  The  indictment  will  not  ' 
vitiated  by  mere  clerical  or  grammatical  errors,  unless  they  alter  tbtt 
sense  or  render  it  wholly  uncertain  (c). 

Termi  of  Art,] — ^There  are  certain  terms  of  art  which  the  law  1 
applied  to  the  legal  descripLlon  of  certain  offences;  and  these  mi 
always  be  inserted.  I'hus  no  statement  of  facts,  however  cleutyj 
amounting  to  a  felony,  will  supply  tlie  place  of  the  word /eioiii«tM/y{ii/)t 
no  allegation  of  a  breaking  a  dwelling-houEe  in  the  night  with  mta^ 
to  steal,  will  charge  a  burglary,  if  the  word  burr/lariouhy  be  omitted  {e\ 
no  charge  of  murder  can  be  properly  expressed  wilhout  the  words 
"  malice  aforethought"  and  "mttrder"  (/);  the  word  riolau*  is  essen- 
tial to  indictments  for  rioting ;  vudnlained,  to  indictments  for  main- 
tenance {g),  and  "  with  a  xlrong  hand,"  to  indictments  for  forcible 
entry  (A). 

Pleading  written  TiittTumenls.] — Written  instruments,  as  libeli, 
threatening  tetters,  warrants,  orders  of  justices,  &c.,  which  form  pari 
of  the  gist  of  liie  oH'cnce  charged,  must  be  set  out  verbatim,  in  words 
and  figures.  But  in  indictments  for  larceny  of  a  written  security  or 
instrument  made  the  subject  of  larceny  by  statute,  the  indictment  need 


(u)  PeeParke  and  Taunion,  Js.  R.  t.  Q.  B.  EuI.  1S38,  Ace.  Sam&r*  llf 

Janet,  2  B.  Ic  Ado).  Gla,  CIS.   Seeaalt,  pruooer. 

p.  172.  17:i.  (f)  2  Hale,  171,  1H4. 

(A)  R.  V.    Wtfllieer,  Sira.   1137.  or  (/)   Foster.  C.  L.  424. 

VIM  vtrti.     Bee  anlf,  p.  172.  O)  S.  v.  Jokntan,  I  Will.  325. 

(e)  7G.  IV.  c,64,  ».20i  Jl.  v.iJoEC-  (AJ  «.  t.  WiiKHi,  8  T.  K.  337.    Sta 

lin.  a  T.  R.  317,  318.  otlier  ioituicu,  Arcbb.  Cr.  PL  Gth  ed, 

(d)  2Ha]c,  I71,1B4.   B.j.  Barbeni,  4S, 
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^t  set  it  forth  verbatim ;  and  it  is  enough  to  describe  it  in  a  general 
manner,  though  as  the  specific  thing  made  the  subject  of  larceny,  it 
should  be  laid  as  near  as  may  be  in  the  language  given  by  the  statute  (t)« 
The  same  relaxation  of  the  rule  is  now  permitted  in  indictments  for 
forgery,  or  uttering  an  instrument,  or  writing,  no  copy  or  fac-nmile 
of  which  need  now  be  set  forth ;  and  the  instrument  may  be  described 
as  in  an  indictment  for  stealing  it  (j).    If  only  part  of  the  instrument 
which  should  be  set  out  verbatim,  is  included  in  the  offence,  ouly  that 
part  need  be  set  out;  for  the  only  object  of  setting  out  the  instrument 
is,  that  the  court  may  see  and  be  able  to  form  an  opinion  whether  it 
he  that  which  it  is  alleged  to  be,  and  whether  it  falls  within  the  statute 
or  law  on  which  the  indictment  is  founded  {k).    The  words,  '^  accord- 
ing to  the  tenor  following,"  or  *'  in  the  words  and  figures  following," 
will  make  it  necessary  that  the  instrument  should  follow,  correctly  set 
out,  though  it  might  not  have  been  necessary  to  have  done  so ;  and 
the  prisoner,  if  in  felony,  will  be  acquitted  for  any  variance.     It  seems 
that  in  misdemeanour  the  record  cannot  be  amended  by  a  court  of 
quarter  sessions  at  the  trial  (/) ;  but  mere  literal  variances,  not  altering 
or  changing  a  word  into  another  word,  are  not  material ;  whereas  if 
it  be  only  intended  to  set  out  the  substance  it  may  be  introduced  by 
the  words,  ^'  in  substance  as  follows,"  or  **  to  the  effect  following," 
or  "  in  manner  and  form  following  ;"  and  if  the  instrument  produced 
in  evidence  be  in  substance  the  same  with  that  set  out,  it  will  suffice  (m) ; 
the  use  of  these  latter  words  where  a  literal  copy  is  requisite,  will 
entitle  the  defendant  to  demur,  move  in  arrest  of  judgment  or  bring 
error  (n).    The  words,  '*  with  force  and  arms,'^  though  probably  un- 
necessary (o),  should  be  inserted  in  all  indictments  for  offences  com- 
mitted with  violence.     But  the  common  expressions,  *'  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
imstigation  of  the  devil/*  **  being  an  evil-disposed  person,**  &c.  being 
merely  superfluous,  should  be  omitted. 

Charging  Offences  in  Indictments  on  Statutes.] — Where  an  offence 
is  created  by  statute,  or  where  the  punishment  of  either  a  common  law 
or  statutory  offence  is  increased  by  statute,  it  is  necessary  to  charge  the 
defendant  with  having  committed  or  omitted  the  act  under  thecircum- 

(i)  See  cases  collected  Archb.  Cr.  PI.  and  pott,  Ch.  VII.  s.  5. 

eth  ed.  40.  (m)  2  SUrk.  £v.  1586. 

(j)  2  &  3  W.  IV.  c.  123,  8. 3.  (n)  WriffAt  v.  Clement,  3  B.  &  Aid. 

(k)  6  T.  R.  162.  503. 

(0  9  G.  IV.  c.  15,  po$t.    The  words  (o)  37  H.  VIII.  c.  8,  even  indepen. 

of  the  act  are  "  oyer  and  terminer  and  dently  of  7  G.  IV.  c.  64,  8.  20. 
general  gaol  deliTery."  See  ante,  p.  5 1  n. 
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atancei  and  with  the  intent  mentioned  in  the  statute,  to  u  to  being  it 
within  the  exact  meaning  of  the  enactment:  and  it  is  mrely  safe  to  depart 
from  its  exact  language  (p).  If  an  act  makes  it  criminal  to  d«  an  act 
"  vnlaw/utly  and  maliciously"  (c.  ^.  7  &  8  G.  IV.  c.  30,  a.  3,  boniag 
houses),  it  must  be  so  laid ;  and  stating  (hat  it  was  done  "  feloniouslj, 
Toluntarily,  and  maliciously,"  is  not  enough  (g).  If  the  statute  oa 
which  the  indictment  is  framed  contains  exceptions  embodied  in  ths 
enacting  clause,  it  will  be  necessary  to  negatire  them,  in  order  to 
bring  the  case  within  the  main  provision  (r).  But  where  the  excep- 
tions are  contained  in  a  distinct  clause  or  proviso  of  the  aame  act,  or 
in  a  subsequent  statute,  or  if,  though  in  the  same  section,  they  in 
not  incorporated  with  the  enacting  clause  by  necessary  connexion,  ff 
words  of  reference,  it  is  not  necessary  to  notice  them  in  the  charge,  bj 
way  of  qualifying  the  offence,  for  it  lies  on  the  party  accused  to  bring 
his  case  within  them  by  way  of  defence,  on  not  guilty  (<).  There  ism 
necessity  in  any  indictment  on  a  public  act,  whether  general  or  local,  to 
recite  the  act,  because  the  judges  are  bound  to  take  notice  of  all  public 
acts ;  but,  if  the  indictment  professes  to  recite  it,  and  the  recital  is 
materially  erroneous,  a  conclusion  "against  the  form  of  the  ini 
statute"  will  be  bad.  In  an  indictment  on  a  public  general  statate 
it  is  sufficient  to  conclude  "  against  the  form  of  the  statate  in  tbst 
case  made  and  provided,"  for  the  court  takes  judicial  notice  of  it. 
If  the  year  in  which  an  act  of  parliament  passed  be  stated,  and  the 
session  in  which  it  passed  was  begun  in  one  and  continued  in  another 
year  of  the  game  reign,  the  act  must  not  be  stated  as  having  been 
passed  "  in  the  second  and  third  years"  of  the  reign,  but  as  passed 
"  in  a  session  of  parliament  held  in  the  second  and  third  years  of  tbe 
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the  coart  will  intend  it  to  be  properly  recited,  until  the  contrary  be 
shown  by  legal  proof  («)• 

DewerUnng  the  Subject  of  Larceny  or  other  Offence ;  its  Gender, 
Number  J  Quantitf,  and  Value,] — In  mentioning  articles  which  are 
the  subject  of  charge,  they  should  be  described  specifically  by  the 
names  by  which  they  are  commonly  known;  and  their  numi^er, 
quantity,  and  value  set  forth.  This  is  more  fully  illustrated,  post, 
Ch.  V.  s.  2.  The  proof  as  to  the  description  of  articles  must  cor- 
respond with  the  allegation ;  but,  as  to  tiie  number,  gender,  quantity, 
or  value,  a  variance  between  the  statement  and  proof  is  wholly  im- 
material (v).  If  a  statute  mahes  a  distinction  between  things  belong- 
ing to  the  same  class,  or  commonly  comprehended  within  one  general 
term,  it  is  essentially  necessary  to  indicate  the  particular  thing,  and 
the  general  term  will  not  be  sufficient  {w). 

Where  a  statute  (15  6.  II.  c.  34)  specified  '*  lambs  "  as  well  as 
**  sheep,"  and  the  indictment  was  for  stealing  sheep,  evidence  of  steal- 
ing lambs  was  held  not  to  support  it  (x).  So  it  was  long  held  on  the 
new  act,  7  &  8  G.  IV.  c.  29,  s.  25,  that  an  indictment  for  stealing  a 
sheep  would  not  be  supported  by  proof  of  stealing  a  ewe,  because 
that  statute  specifies  **  ewe,  ram,  and  lamb,"  as  well  as  ''  sheep"  {y) ; 
and  "  sheep"  in  that  act  means  "  wether"  only(z).  But  a"  rig  sheep" 
was  held  well  described  as  **  one  sheep  "  (a) ; — ^and  now,  by  a  later 
decision,  where  the  sex  of  the  stolen  animal  could  not  be  ascertained 
from  inspecting  those  parts  of  the  skin  and  flesh  which  remained,  an 
indictment  charging  the  stealing  of  a  **  sheep  "  was  held  sufficient, 
even  assuming  that  the  sheep  stolen  was  not  a  wether,  but  a  **  ram, 
ewe,  or  lamb ;"  for  those  words  may  be  rejected,  the  word  "  sheep  "  in 
the  act  being  a  generic  term  (6).  *'  Equus  "  in  the  Latin  pleadings  in 
trover  was  satisfied  by  proof  of  a  gelding  (c). 


(«)  2  Hale,  172 ;  2  Hawk.  c.  25,  s. 
104  ;  1  Ld.Ra7m.381,382;  Doag.  97. 

{v)  7  &  8  6.  IV.  c.  28,  s.  14  ;  Jt.  ▼. 
Jokntou,  3  M.  &  S.  148.  See  poit, 
Ch.  V.  s.  2. 

(v)  JL  T.  M'Dermot,  R.  &  Rj.  356 ; 
A.  ▼.  Dtffim,  id.  365.  '*  SUb  or  cut," 
iadietmeafc  mnat  specify  whidi. 

(jr)  R,  T.  Loome  and  othertf  1  Mood. 
C.  C.  160  ;  R.  V.  Coot,  2  East's  P.  C. 
616.  A  charge  of  stealing  '*  one  sheep*' 
is  not  supported  by  proof  of  stealing  an 
aniflMl  Doder  a  year  old,  called  a  '*  lamb 


teg:"  it  should  have  been  laid  ''one 
lamb,"  R.  v.  Birkttt,  »upr;  A  charge 
of  stealing  lambs  is  supported  by  proof 
of  finding  the  carcases  in  the  owner's 
ground,  and  only  the  skins  carried  away, 
R.  Y.  RmdUmm,  2  East's  P.  C.  617. 

(y)  R.  ▼.  Puddifoot,  id.  247. 

(z)  R.  V.  Birkett,  1  C.  &  P.  216. 

(a)  R,  T.  Stroud,  6  C.  &  P.  535, 
Aldermm,  B. 

(b)  R.  ▼.  ATCulley,  2  Mood.  C.  C. 
34. 

(e)  Gravtfy  f .  Ford,  Ld.  Ray.  1209. 
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A  llagation  of  Intent.] — What  the  law  fbrluds  to  be  done  it  faecouMi 
illegal  to  do  wilfully;  on  which  account  the  doing  it  will  be  the  snl:gect 
matter  of  an  iodictment  ai  a  contempt  of  the  ■tatate(<l),  without  tbc 
addition  of  aay  corrupt  motives  («),  for  dinbedience  of  an  act  of  pai- 
liament  is  indictable  on  the  principles  of  the  common  law,  though  t 
pecuniary  penalty  is  also  provided  fer  it(/).  But  the  intentionof 
the  party  at  the  time  he  commits  an  act  charged  as  an  offrace  is  ofta 
as  necessary  to  be  proved  as  auy  other  &ct  laid,  though  it  can  only  be 
proved  by  overt  acts,  every  man  being  supposed  to  intend  the  neceuuy 
consequeoceof  hisown  acts  (^).  Whea  more  than  one  criminal  iotenl 
is  averred,  the  averment  is  divisible,  and  only  one  need  be  provedi 
e.ff.,  if  a  person  is  charged  with  assaulting  a  child  with  intent  to  abuK 
and  carnally  know  her,  he  may  be  convicted  of  an  assault  with  an  is- 
tent  to  abuse  her  only  (A). 

Alleging  previous  Conviction  of  the  Party  for  Fthny.] — By7AB 
O,  IV.  c.28,s.  ll,after  reciting  the  expediency  to  provide  for  the  more 
exemplary  punishment  of  offenders  who  commit  felony  af^r  a  prenou 
conviction  for  felony,  whether  such  conviction  shall  have  taken  [Jace 
before  or  after  the  commencement  of  that  act  [1  July,  1827,  s.  151, 
it  is  enacted,  that  if  any  person  shall  be  convicted  of  any  feloDy  not 
punishable  with  death,  committed  after  a  previous  convietitnt  fir 
felony, tach  person  shall  on  such  subsequent  conviction  be  liable  st  Iks 

Id)  OrouMfr'f  COM,  Cni.El.  eaa.  lication  oalj— Lord  Ellnian^k  ^i 

(e)  Per  Ailmnf,  J.  U.  *.  SaaubnTy,  it  guBideiit  for  ■  convietioii,  idfilg, 

«T.  R.  4S7,  cUtd  a  JLd.  &  El.  612.  "  If  ui  mdictmeut  clisigEi  that  the  de- 

(/)  R.I.  JoMt,  Strange,    1146,  in.  feadaot   '  did  inul  entml  to  be  dm' t 

dictmeiit  for  not  tsking  on   defeodant  pirticnUr   set,  it  ia  <         '    ' 

tha  office  of  overseer  on  a  regular  «p-  '  ...... 
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stion  of  the  court  to  be  transported  beyond  the  seas  for  life,  or  for 
sun  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
xceeding  four  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice, 
cly  or  privately  whipped  (if  the  court  shall  think  fit),  in  addition 
ch  imprisonment ;  and  in  an  indictment  for  any  such  felony  com- 
d  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to 
that  the  offender  was  at  a  certain  time  and  place  convicted  of 
f ,  without  otherwise  describing  the  previous  felony ;  and  a  certifi" 
containing  the  substance  and  effect  only  (omitting  the  formal 
of  the  indictment  and  conviction  for  the  previous  felony,  purport- 
3  be  signed  by  the  clerk  of  the  court  or  other  officer,  having  the 
dy  of  the  records  of  the  court  where  the  offender  was  first  con- 
1,  or  by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  a 
r  six  shillings  and  eight  pence,  and  no  more,  shall  be  demanded 
ken),  shall  upon  proof  of  the  identity  of  the  person  of  the  offender, 
ifficient  evidence  of  the  first  conviction  (t)  without  proof  of  the 
ture  or  official  character  of  the  person  appearing  to  have  signed 
ame;  and  if  any  such  clerk,  officer,  or  deputy  shall  utter  a  false 
icate  of  any  indictment  and  conviction  for  a  previous  felony,  or  if 
person  other  than  such  clerk,  &c.  shall  sign  any  such  certificate 
ch  clerk,  or  shall  utter  any  such  certificate  with  a  false  or  coun- 
tt  signature  thereto,  every  such  offender  shall  be  guilty  of  a  felony, 
being  lawfully  convicted  thereof  shall  be  liable,  at  the  discretion 
le  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
I,  with  whipping,  &c. ;  if  a  male,  to  be  once,  twice,  or  thrice 
icly  or  privately  whipped  (if  the  court  shall  so  think  fit),  in  addi- 
to  such  imprisonment.  Hard  labour  and  solitary  confinement 
be  added  (j). 

le  form  of  indictment  for  larceny  committed  after  a  previous  con- 
Mi  for  felony,  will  be  found  following  that  of  an  indictment  for 
ie  larceny.  By  6  &  7  W.  IV.  c.  Ill,  the  charge  of  previous 
iction  is  not  to  be  mentioned  to  the  jury  till  after  conviction 
be  subsequent  felony,  unless  the  prisoner  calls  evidence  to  cha- 
T(*). 


See  po9t,  Ch.  VII.  s.  13  ;  JR.  v. 
,  c#  a/.  R.  &  Ry.  526,  and  6  &  7 
7.  c.  111. 

7  &  8  6.  IV.  c.  28,  8. 9»  subject, 
die  latter,  to  the  limiUtion  of  7  W. 
ad  1  V.  c.  90,  s.  5.  Since  thU  act 
(Bttder  can  be  kept  in  solitary  con- 
ent  for  longer  than  one  month  at 
^  or  than  three  months  in  a  year. 


(k)  See  pMty  R.  ▼.  Smith,  1  Russ.  C. 
&  M.  368  ;  R,  v.  Watton,  1  Ross.  C.  & 
M.  368  ;  R.  &  R.  468,  S.  C.  s  R.  ▼.  Sui^ 
clife,  id,  469  ;  1  Russ.  C.  Se  M.  402, 
8,  C,  show  the  law  respecting  the  ori- 
ginal certificates  of  prior  convictions  as 
proved  on  prosecutions  for  returning 
from  transportation  in  pursuance  of  56 
G.III.  0.27,  8.  8,  &c. 
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7. — Statement  of  the  Manmer  of  committing  the  Offenee.y-Aa 
general,  where  the  means  of  ejecting  the  object  form  the  esience  of 
the  charge,  it  is  necessary  to  set  them  forth  ;  but  not  otherwise.  Thus, 
it  is  never  necessary  to  specify  the  precise  means  by  which  a  theft  or 
burglarious  entry  was  effected;  but,  in  an  indictment  for  obtainingp 
money  under  false  pretences,  it  is  necessary  to  set  out  at  length  the 
pretences  used,  distinguishing  by  specific  averment  that  which  is  relied 
on  as  false,  and  to  prove  them  as  laid  (f).  But  it  has  been  holden,  that 
in  an  indictment  for  soliciting  another  to  commit  a  crime,  it  ii  nol 
necessar}'  to  particularize  any  of  the  solicitations  adopted  (m). 


8. — Conclusion  of  Indictments  at  Common  Law,"] — ^The  ordinary 
conclusion  of  an  indictment  at  common  law  is  ''  against  the  peace  qf 
our  said  lady  the  queen ^  her  crown  and  dignity.'*  These  words  are 
always  necessary  (n)  except  in  an  indictment  for  a  mere  non-feasance 
at  common  law,  when  it  is  said  their  omission  would  not  prejudice  (o), 
and  they  are  always  necessary  in  an  otfence  against  a  statute.  When 
tlie  offence  is  committed  in  one  reign  and  the  indictment  preferred  in 
another,  the  conclusion  ought  to  be  "  against  the  peace  of  our  iate 
lord  the  king,''  and  if  otlierwise  laid,  the  indictment  will  be  bad  on 
demurrer  (/?)  ;  but  as  no  criminal  proceedings  abate  by  the  demise  of 
the  crown,  an  indictment  found  in  one  reign  may  be  tried  in  ano- 
ther (//).  It'  the  offence  be  committed  partly  in  one  reign  and  partly 
in  anotliLT,  as  if  a  nuisance  be  commenced  in  one  reign  and  continued 
in  another,  the  conclusion  should  be  **  aijainst  tlie  peace  of  our  lord 
the  late  kinir,  and  also  against  tlie  peace  of  our  lady  the  present 
(]ii(en"fr) ;  and  even  if,  at  the  trial,  the  offence  should  be  proved 
only  in  the  rci'^n  of  the  latter,  the  superfluous  words  will  not  preju- 
dice?^^;. A  had  cnntra  pacem  is  no  allegation  of  contra  pacem  at 
all  it).     \\\  hy  mistake,  the  indictment  concludes  **  agfaiust  the  peace 

leging  an  offence  as  com  mitt  e<l  in  the 
rcien  of  W.  IV.  then  dcoea«ed.  and  con- 
cluding against  the  peace  of  Q.  Vic.  was 
luld  ])ad  on  demurrer ^  and  judgment 
jrivrn  for  the  jirisoner  yCohritlge^  J.); 
but  hce  late  held  unnecessary  in  a  like 
case  where  the  objection  was  not  taken 
till  after  prosecution  closi'd.  /?.  v.  Chal- 
mers, 5  C.  &  P.  331  ;  1  Mood.  Cr.  C. 
352,  S.  C,     See  ante,  p.  185. 

(y)  7  Rep.  30,  31  ;  2  Hale,  189. 

(r)  2  Hale,  189. 

(«)  Ibid. 

(t)  R.  T.  Chalmers,  5  C.  &  P.  331  ; 
1  Moodv,  C.  C.  352,  S.  C. 


{I J  n.  V.  Perrott,  2  M.  &  S.  379  ;  R.  v. 
//arris,  5  !5.  iV  Aid.  92').  But  see  /ieg. 
V.  Martin,  ft  u.r.  3  Ncv.  it  Per.  172  ; 
H  Ad.  \  K.  IHl  (antv,  p.  l/H)  on  7  G. 
IV.  c.  (W,  >.  21. 

{in)   /i.  V.  t/if/f/ins,  2  Ka.st,  R.  5. 

(n)  AN  hrtli<T  in  niisilitneanour,  R.  v. 
Tiifflnr,  5  1).  ^  H.  122  :  common  law 
filony,  R.  V.  Conk,  R.  cSc  Ry.  C  C  170  ; 
2  Ru^s.  (;.  N  M.  172  ;  or  It-hmy  created 
by  Htatufe,  it/td.     See   in  general  1   Bla. 

c.  no. 

(o)   Fortesnio,  131. 

(p)  2  IIale,lH9  ;  R.  v.  Lookup,  3  Bur. 
109.  In  Reff.  v.  If.  Smith,  2  M.  & 
R<d).   109— ('lH3H)— an  indictment  al- 
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>f  our  said  late  lord  the  kingr,**  the  offence  having  been  charged  in 
he  reign  of  the  existing  queen,  the  word  **  late"  may  be  rejected  as 
wrplnsage  and  the  indictment  supported  (u).  To  conclude  an  in- 
lictment  for  a  common  law  offence  as  contra  /ortnam  statutiy  though 
mproper,  is  not  fatal,  and  those  words  may  be  rejected  as  sur- 
plusage (v). 

Canclusian  of  Indictments  on  Statutes,] — Where  an  offence  is  cre- 
ited  by  statute,  the  words  contrary  to  the  form  of  the  statute  in  such 
Tose  made  and  provided^  must  be  inserted  either  before  or  afler  the 
irords  **  against  the  peace,"  &c.  Where  the  matter  charged  is  no 
sffence  at  common  law,  the  omission  of  these  words  will  so  entirely 
ritiate,  that  no  judgment  can  be  given  on  it  (u;),  and  if  given  would 
be  arrested,  notwithstanding  7  G.  IV.  c.  64,  s.  20  (x).  But  where  the 
matter  charged  was  an  offence  at  common  law,  and  is  heightened  in 
legree  by  a  statute,  or  some  new  punishment  is  superadded  by  statute, 
the  indictment  will  not  be  wholly  avoided  by  the  omission  of  these 
irords,  but  it  will  stand  as  a  mere  indictment  for  the  common  law 
offence,  and  judgment  for  the  punishment  provided  by  the  common 
law  only  can  be  passed  (y). 

Numerous  distinctions  have  been  taken  in  the  old  books  as  to  the 
proper  conclusion  when  there  were  more  statutes  than  one  referring  to 
the  offence,  whether  it  should  be  contrary  to  the  form  of  the  statute  or 
itaiutes ;  and  it  has  been  held  that  if  one  statute  be  relative  to  another, 
SIS  where  the  former  makes  the  offence  and  the  latter  adds  a  penalty, 
the  indictment  should  conclude  contra  formam  statutorum  (z).  The 
more  recent  authorities,  however,  seem  to  countenance  the  opinion 
that  in  all  cases  a  conclusion  in  the  singular  will  suffice  (a) ;  and  no 
judgment  may  now  be  stayed  or  reversed  for  inserting  the  words 


(«)  IL  V.  Seott,  Russ.  &  Ry.  415  ; 
but  see  22.  ▼.  Chalmert  in  note  {t) ;  and 
ode,  p.  185. 

(r)  R.  Y.  Matthews,  5  T.  R.  162. 

(w)  1  Hale,  172, 189, 192.  For  every 
offence  for  which  a  party  is  indicted  is 
sapposed  to  be  prosecuted  as  an  offence 
at  common  law,  unless  the  prosecutpr, 
by  reference  to  a  statute,  shows  that  he 
means  to  proceed  on  it;  and  without 
such  express  reference,  if  it  be  no  offence 
at  common  law,  the  court  will  not  look 
to  see  if  it  be  an  offence  by  statute,  per 
Lawrtnee,  J.  in  Lee  t.  Clarh^  2  East, 
ZiOi'DocL  Plac.  332 ;  2  Hawk.  c.  25,  s. 


116 ;  /?.▼. Deacon, R.& M.N. P. C.  273. 

(:r)  R,  V.  Wm.  Pearmm,  1  Moo.  C.  C. 
313  ;  R.  T.  Jno.  RadcUffe^  2  id.  68. 

{y)  2  Hale,  190. 

(zS   We8twood*8  ease,  2  Hale,  173. 

(fl)  Clanricarde  {Earl)  v.  Stokes,  7 
East,  520,  and  cases  1  Chit.  Cr.  L.  292, 
n.  If  one  statute  subjects  an  offence  to 
a  pecuniary  penalty,  and  a  subsequent 
statute  makes  it  felony,  an  indictment 
for  the  felony  concluding  against  the 
form  of  the  statute,  in  the  singular,  is 
right,  R.  V.  Pirn,  R.  &  Ry.  425.  As  to 
amending  a  mistake  of  this  kind,  see 
Reff,  V.  Law,  ante,  p.  178. 
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"  t^inat  the  form  of  the  statute,"  instead  of  "  statutes,"  and  tiet 
vtTt4(b),  Obstructing  the  execudon  of  poiren  granted  by  statnteb 
an  offence  at  common  law,  and  ought  not  to  conclude  eonfrafanum 
statuti  (c). 

Besides  these  necessary  parts  of  the  concluMon,  it  was  fonoeri} 
usual  to  introduce  others  of  mere  moral  inference,  as  "  to  the  gnit 
displeasure  of  Almighty  God ;"  "  to  the  evil  example  of  all  otbera;" 
and  "to  the  great  damage"  of  the  party  directly  aggriered;  bntlboe 
are  all  clearly  unnecessary,  and  should  be  omitted. 

How  Indicimenl  ingroited,  indorsed,  !fc.\ — The  bill  of  indictmeat 
being  tlius  carefully  prepared  must  be  ingrossed  ;  that  la,  fairly  writieo 
on  parchmeol,  without  a  stamp.  Formerly,  all  indictments  were  io 
Latin  ;  but,  by  4  G.  II.  c.  26,  they  must  be  in  English,  and  written 
in  a  legible  hand,  under  the  penalty  of  50/.  The  indictment  must  be 
written  in  words  at  length,  without  abbreviations  or  figures;  eicept 
where  it  may  be  necessary,  as  in  indictments  for  libels,  sending  threat- 
ening letters,  or  for  not  executing  a  warrant,  or  not  obeying  an  order 
of  justices,  to  set  out  a  fac-simile  of  a  written  instrument,  when  both 
are  necessarily  admitted  (d). 

The  names  of  the  witnesses  who  are  to  support  the  charge  before 
the  grand  Jury  should  be  indorsed  on  the  bacic  of  the  bill  when  ct^ied 
on  parcliment,  and  the  witnesses  should  then  be  sworn  in  court  by  the 
clerk  of  the  peace  or  crier,  ready  to  go  before  the  grand  jury  wbea 
required  (e). 

Finding  of  Grand  Jury.l — The  grand  jury  having  decided  on  the 
bill  in  the  manner  already  considered  {/),  attend  the  court,  and  by 
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Process  to  bring  Party  Indicted  into  Court  after  Bill  found  against 
him  for  Felony,] — On  a  bill  being  found  for  felony,  if  the  party  in- 
dicted be  not  in  custody,  or  under  recognizance  to  appear,  the  court 
willy  on  application  to  the  clerk  of  the  peace,  issue  a  capias  (t),  tested 
by  the  two  senior  justices  who  are  present  (J),  directing  the  sheriff  of 
the  county,  or  county  of  a  city,  to  take  the  offender  and  him  safely 
keep,  so  that  he  may  have  him  at  the  next  general  quarter  sessions  for 
the  county,  so  to  answer  concerning  the  felony  for  which  he  has  been 
indicted.  If  he  does  not  appear,  is  not  taken,  or  escapes  after  being 
taken,  an  alias  and  pluries  capias  will  issue  in  succession,  and  if 
unavailing,  a  writ  of  exigent  (i^)  may  be  awarded,  that  the  offender 
may  be  called  to  surrender  at  five  successive  county  courts,  in  order  to 
outlaw  him  if  he  does  not  before  the  return  of  the  exigent  render 
himself,  or  in  bailable  cases  find  bail  before  other  justices,  and  thus 
supersede  it(Z).  By  4  &  5  W.  &  M.  c.  22,  s.  4,  a  writ  of  proclama- 
tion must  issue  at  the  same  time  as  the  exigent,  bearing  the  same 
teste  and  return,  requiring  generally  the  defendant  to  render  himself 
to  the  sheriff,  so  that  he  may  have  his  body  before  tlie  justices  on  the 
return  day  of  the  exigent  (m). 

If  the  defendant  does  not  appear,  nor  is  taken  on  or  before  the  fiflh 
county  court,  or  day  of  exaction  under  the  writ  of  exigent,  judgment 
of  outlawry,  or  if  a  woman,  of  waiver,  is  given  by  one  or  more  of  the 
coroners  of  the  county  (n).  An  outlawry  thus  had,  if  regularly  carried 
through  all  its  stages,  amounts  to  a  conviction  even  in  a  capital 
case  (o). 


(0  2  Hale,  52;  Dalt.  J.  199,  c.  193, 
p.  472,  473  ;  Chitty's  Crim.  L.  214. 

{J)  Semble,  one  (the  senior)  justice 
would  suffice,  2  Hawk.  c.  27,  s.  8.  The 
following  is  the  form : — Victoria,  by  the 
grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  qneen,  de- 
fender  of  the  faith,  to  the  sheriff  of  the 

eounty  of ,  greeting.     We  command 

you  that  you  omit  not  by  reason  of  any 
hberty  in  your  bailiwick,  but  that  you 

enter  the  same,  and  take  A.  O.,  of , 

in  your  county,  yeoman,  if  he  should  be 
found  in  your  bailiwick,  and  him  cause 
to  be  safely  kept,  so  that  you  have  his 
body  before  our  justices  assigned  to 
keep  our  peace,  and  also  to  hear  and 
determine  divers  felonies,  trespasses, 
and  other  misdemeanours  in  the   said 

county,  committed    at   ,   in  your 

county,  on  the  ■  day  of  —  next 
ensuing,  to  answer  unto  us  concerning 


divers  trespasses,  contempts,  and  of- 
fences  of  which  he  is  indicted  ;  and  have 
you  there  then  this  writ*    Witness  J.  P. 

and  K.  P.,  at  ,  the  day  of 

,  in  the year  of  our  reign. 

The  return  is  as  follows  where  the 
party  is  not  taken. 

Return.'} — At  which  day ,  sheriff 

of  the  county  aforesaid,  made  a  return 
that  the  within-named  A.  O.  is  not  found 
in  his  bailiwick,  and  he  did  not  come. 
Therefore  it  is  commanded  as  before. 

{i)  Id,  c.  193,  p.  472,  473 ;  4  Ch. 
Cr.  L.  215. 

(/)  1  Ch.  Cr.  L.  353,  354. 

(m)  Id.  355 ;  4  T.  R.  521, 535,  R,  ▼. 
Yandell, 

(ft)  See  2  Hale,  204  ;  25  Ed.  III.  st. 
5,  c.  14  ;  4  BU.  C.  319  ;  4  T.  R.  537, 
&c. ;  and  1  Ch.  Cr.  L.  356. 

(o)  R.  T.  YandeU,  4  T.  R.  543 ;  post, 
Ch.  V.s.  10. 
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Procen  to  bring  Party  into  Court  after  Bill  foiaid  offaiaal  Im 
Jbr  Mitdemeanour ,  or  Arliclet  of  Peace  pretented.] — Wbere  ftn  ia- 
dictmeiit  is  Toiind  at  the  sessioDR  for  a  mitdemeantnir,  or  if  artidei  of 
the  pence  are  presented  against  parties  who  are  not  under  reco^izincc 
to  appear  there,  and  do  not  appear,  the  prosecutor,  if  desirous  to  pro- 
ceed to  outlawry,  may  obtain  a  venire  faciat  ad  reMpoAdendum,  wbitti 
is  in  the  nature  of  a  summons  to  appear  within  fifteen  days  between  tke 
teste  and  return  (/>),  This  is  the  usual  process  on  an  indictmal 
a^inst  a  parisii  for  not  repairing  a  highway ;  and  is  served  on  loj 
two  inhabitants  living  within  the  county  (g).  If  the  defendant  doei 
not  appear,  and  the  sheriff  returns  that  he  has  summoned  him,  a  di»- 
tringas  may  be  issued,  and  an  alias  from  time  to  time,  by  which  he 
loses  issues  on  each  default ;  but  if  he  is  not  summoned,  then  a  cspiu 
issues,  and  the  prosecutor  may  go  on  to  outlawry,  as  in  felony. 

Bench  Warrant,  and  Certificate  of  Indictment  /oimrf.]— But  the 
proeecutor  has  also  a  right  in  the  last- mentioned  cases,  as  well  of  misde- 
meanour as  felony,  during  the  session  at  which  the  bill  is  found,  ot 
the  articles  exhibited,  to  have  a  bench  v»mant  against  the  ofienderto 
apprehend  him,  and  bring  him  immediately  into  court  to  answer,  or, 
if  the  court  is  not  then  sitting,  before  the  signing  or  some  other  justice 
of  the  county,  tec.  to  find  sureties  for  personal  appearance  at  the  ihea 
present,  or  at  the  next  session.  This  warrant  is  obtained  from  the  cleilc 
of  the  pence,  and  must  be  signed  by  two  justices  at  least,  and,  ai  it 
said  by  Hawkins  (r),  while  the  court  is  sitting.  If  the  sessioni  tie 
over,  the  clerk  of  the  peace  will,  on  application  of  the  jirosecutor,  g;raDt 
a  ccrtijicate  of  the  indictment  having  been  found,  on  which  any  Judge 
of  (he  queen's  bench,  or  jii'ifice  of  ppiicc  of  ilie  proper 
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nay  be  its  duration^  the  defendant  has  the  whole  of  it  in  which  to  make 
his  appearance  (/)•  But  if  he  has  not  appeared,  the  prosecutor  may 
bespeak  a  bench  warrant  during  the  session,  which  will,  it  is  said,  be 
issued  at  the  close  thereof(tt).  If  no  bench  warrant  be  applied  for 
before  the  sessions  are  over,  the  clerk  of  the  peace  will  grant  the  pro- 
secutor a  certificate,  that  the  indictment  has  been  found  against  the 
defendant,  upon  which  a  warrant  will  be  granted  by  any  single 
^astice  of  peace  for  arresting  the  party,  and  obliging  him  to  enter 
into  recognizance  to  appear  at  the  next  sessions  (viz.  afler  the  arrest, 
and  not  after  the  date  of  the  warrant),  to  answer  the  indictment. 
It  does  not  appear  necessary  to  renew  this  warrant  at  every  session, 
though  it  remain  unexecuted  (v) :  and  it  may  be  backed  for  execution 
in  any  other  county  (w). 

Backing  Warrant.] — By  24  G.  II.  c,  55,  a  justice  of  the  county  or 
place  where  an  offender  may  be,  shall,  on  proof  on  oath  of  the  hand- 
writing of  the  justice  granting  a  warrant  in  some  other  county,  &c. 
indorse  his  name  thereon,  thus  authorizing  the  offender  to  be  taken 
before  the  justice  so  indorsing,  or  any  other  justice  of  that  county. 
If  the  offence  be  not  bailable,  or  is  bailable,  but  bail  are  not  found, 
the  constable  must  take  the  offender  before  some  justice  of  the  county 
where  the  offence  is  committed.  If  the  offence  is  bailable,  and  bail 
are  found,  the  justice  who  indorsed  the  warrant  is  to  bail  the  party, 
and  deliver  the  recognizance,  examination,  or  confession,  and  all  pro- 
ceedings to  the  constable,  who  is  to  deliver  them  to  the  clerk  of  the 
county  where  the  offence  is  committed. 

At  common  law,  if  A.  committed  a  felony  in  the  county  of  B.,  and 
then  went  into  county  C,  a  justice  of  C.  might  issue  his  warrant  to 
take  him,  and  take  his  examination,  and  commit  him  to  jail  in  C, 
from  whence  he  might  be  removed  by  habeas  corpus  to  B.,  to  take  his 
trial  (x) ;  and  a  justice  may  grant  a  warrant  to  apprehend  a  person 
who,  being  within  his  jurisdiction,  has  committed  an  offence  on  the 
high  seas  (y),  in  Ireland,  or  a  foreign  country  (z).  On  affidavit  to  the 
same  effect  as  the  certificate  of  the  clerk  of  the  peace,  a  judge  of  the 
queen's  bench  may  grant  a  warrant,  directed  to  his  tipstaff,  and  all 

(t)  2  Sftlk.  607 ;  1  Ch.  Cr.  L.  342,  exigent,  proclamation,   &c.  as  well  as 

1st  edit.  bench  warrants ,  certificates  of  clerk  of 

(«)  Ibid,    Bat  see  2  Hawk.  c.  27,  peace,  &c.  &c.,4  Ch.  Cr.  Law,  c.  8. 

i.8,  above  cited.  (jt)  1  Hale,  580  ;    1  Ch.  Cr.  L.  35, 

(v)  8T.  R.  110.  Isted. 

(v)  See  1  Ch.  Cr.  L.  339,  343,  Ist  (y)  39  G.  III.  c.  47. 

edit,  and  forms  of  capias»  aHis,  plories  (2)  2  Stra.  848  ;  4  Tannt.  34. 
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otiier  constables  in  England,  for  apprehendiDg  the  party,  and  bringing 
liim  before  such  judge,  oi  any  justice  of  peace  of  the  couaty  (a). 

Fresh  ladicinuntJ] — If  the  bill  be  not  found,  or  if  the  indictnMt 
ii  defective  and  quashed  (as  to  which,  see  poit,  Ch.  VII.  s.  4),  t 
new  and  more  regular  one  ntay  be  framed  and  sent  to  the  same  or  ■ 
subsequent  grand  jury,  for  their  finding  (b).  So  that  the  mere  in- 
sufficiency of  the  finding  affords  no  future  indemnity  to  the  part; 
indicted  (c). 


Op  Prosecution  by  Pkesentment. 

By  Grand  Jary,  and,  formerly,  by  Jattices.']—  Presentments  msj 
be  by  any  twelve  of  the  grand  jury  at  common  law,  for  offences  widiiB 
their  own  knowledge  (J),  with  the  exception  hereafter  mentioned  ti 
to  highways  and  turnpike  roads.  If  the  offence  is  one  of  which  tbey 
can  thus  take  legal  cognizance,  no  bill  is  sent  before  them  (e).  Thej 
deliver  their  presentment  into  court  to  the  clerk  of  the  peace,  who 
puts  it  into  the  form  of  an  indictment,  on  which  procefts  may  itsne, 
as  in  the  ordinary  case  of  an  indictment  found;  but  the  presentmeat 
in  its  first  state  is  only  considered  a  bill  on  which  an  indictment  ■ 
framed  (X).     But  this  mode  of  prosecution  is  seldom  adopted, 

Tlie  most  usual  presentment  was  by  a  grand  jury  at  common  lav,OC 
by  a  justice  of  peace  (j),  under  J3  G.  III.  c.  78,  s.  24,  for  de&ult  in 
repair  of  some  "  highway,  causeway,  or  bridge ;"  but  that  act  is  do* 
repealed  by  5  &  6  W.  IV.  c.  50,  s.  1 ;  and  by  s.  99,  it  is  declared  on- 
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Jlowing  ibnn  of  a  presentment  by  a  grand  jury  at  common  law  of 
county  bridge  being  out  of  repair  (i).      But  the  more  advisable 
>urse  is  for  the  magistrates  in  sessions  to  direct  the  clerk  of  the 
2ace  to  prefer  a  bill  before  a  grand  jury  for  the  offence. 

Presentment  by  a  Grand  Jury  of  a  County  Bridge  out  of  Repair, 

Berkshire,  to  wit.  Be  it  remembered,  that  at  a  general  quarter  session  of  the 
»ce  of  onr  Lady  the  Qneen,  holden  at  ■    for  the  said  connty,  on  -^— —  the 

—  day  of in  the  said  year  of  the  reign  of,  &c.  ^—^  before  A.  B.  and 

.  D.,  Esqrs.,  and  the  Rev.  P.  Q.,  clerk,  and  others,  their  companions,  justices  of 
ir  said  Lady  the  Qneen,  assigned,  &c.  It  is  presented  by  the  oath,  [Aer«  add 
and  affirmation,"  if  any  grand  jnror  be  a  qnaker  or  moravian  (J),  or  having  ceased 
•  be  snch,  entertains  consdentioos  objections  to  taking  an  oath  (k),  or  is  a 
paratist  (^/)]  of  M.  N.,  O.  P.,  Q.  R.,  &c.  (stating  the  names  of  the  grand  jurors), 
K>d  and  lawful  men  of  the  said  county,  then  and  there  sworn  and  charged  to 
quire  for  our  said  Lady  the  Queen,  and  the  body  of  the  said  county,  as  followeth, 
lat  is  to  say :  Berkshire  aforesaid ;  the  jurors  for  our  Sovereign  Lady  the  Queen  upon 

leir  oath  present,  that  a  certain  bridge  over  the  river  T.,  commonly  called 

idge,  lying  and  being  in  the  several  parishes  of  N.  and  M.  in  the  said  county  of 
— — ^  in  the  Queen's  common  highway,  there  leading  from  the  market  town  of  N. 
I  the  said  county  of  to  the  market  town  of  M.  in  the  said  county  of 

so  for  and  during  twenty  years  last  past,  being  a  common  Queen's  highway  for 
1  the  liege  subjects  of  our  said  Lady  the  Queen,  with  their  horses,  carts,  and 
vriages,  to  go,  pass,  ride,  and  travel  at  their  pleasure,  on,  &c.,  was,  and  continu- 
ly  firom  thenceforth,  hitherto  hath  been,  and  still  is,  in  great  decay,  broken  down, 
id  ruinous,  so  that  the  liege  subjects  of  our  said  Lady  the  Queen,  upon  or  over 
le  said  bridge,  with  their  horses,  carts,  and  carriages,  could  not,  and  cannot,  go, 
IBS,  ride,  and  travel,  without  great  danger,  to  the  grievous  damage  and!*  nuisance 
fan  the  liege  subjects  of  our  said  Lady  the  Queen,  upon  and  over  the  said  bridge 
)ing,  passing,  riding  and  travelling,  against  the  peace,  &c.  and  that  the  inhabitants 
r  the  county  of  — ^-^  aforesaid,  the  common  bridge  aforesaid  (so  as  aforesaid 
eiDg  in  decay),  ought  to  repair  and  amend  when  and  so  often  as  it  shall  be 


And  the  jurors  aforesaid,  on  their  oath  aforesaid,  furtSier  present,  that  a  certain 

ther  public  bridge  over  the  river  T.,  commonly  called bridge,  lying  and 

Bing  in  the  said  county  of  — ^  in  the  said  Queen's  highway,  leading  from  the 

lid  market  town  of in  the  said  county  of to  the  said  market  town 

r  T.  in  the  said  county  of at  the  several  times  hereinafter  mentioned,  and 

9w  being  a  common  Queen's  highway  for  all  the  liege  subjects  of  our  said  Lady 
le  Queen,  on  foot,  and  with  their  horses,  carts,  and  carriages,  to  go,  pass,  ride  and 
mvel  on,  5cc.  was,  and  continually  from  thence  hitherto  hath  been,  and  still  is,  in 
rest  decay,  ruinous  and  broken,  so  that  the  liege  subjects  of  our  said  Lady  the 


(i)  See  5  &  6  W.  IV.  c.  50,  s.  5  and  (*)  1  &  2  V.  c.  77,  and  a  case  of  Jo- 

21.  ttflA  King,  Esq.,  cor.  Alderson,  B.,  9  C, 

(J)  3  &  4  W.  IV.  c.  49,  s.  1 .  See  anie,  &  P.  78. 

79.  (0  3  &  4  W.  IV.  c.  82,  s.  1. 
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Qneen,  upon  or  over  the  nld  bridge,  on  toot,  and  witli  tlwir  hoMM,  euti,  tadw- 
iwgoi,  could  not  ind  cannot  go,  pui,  ride  and  tim*el,  witluNit  pttt  danger,  la  A( 
grievoni  damtge  and  nuuaacv  of  all  the  liege  tabi«ctB  of  our  uud  I^y  the  Qsen, 
upon  and  over  the  laid  bridge,  going,  paiaing,  tiding,  and  traTelling,  and  ■giiiri 
th«  peace  of  ow  laid  Ladj  the  QneeD,  her  crown  and  dignitf. 

And  the  juror*  liiireuid,  on  their  oath  aforoaid,  ftuther  preaent,  that  &e  iik- 

bitanti  of  the  said  conntj  of the  aaid  lait-mentioned  public  and  coniBni 

bridge  (lo  ai  lait  aforeiaid  being  in  deca;,  broken  down,  and  ruinoiu).  ou^  tt 
repair  uid  amend  when  and  •«  often  a*  it  ehall  be  Beceaaai?  (■*}• 

No  inhabitant  of  the  county  where  the  nuisance  arises  ought  to  A 
aa  a  juror  on  the  trial,  though,  both  at  common  law  and  by  statute,  bt 
may  be  examined  as  a  witness  (n). 

In  many  counties  constables  were  accustomed  from  early  tinato 
make  presentment  at  the  quarter  sessions  of  various  offences  witbis 
their  districts.  They  were,  however,  of  no  validity,  unless  they  vest 
before  the  grand  jury  and  made  oath  to  the  truth  of  the  facts  whicb 
they  presented  (o).  As  much  expense  and  vexation  bad  arisen  (rem 
presentments  by  constables,  which  they  were  required  to  wgn  si  a 
petty  sessions,  in  order  to  their  being  delivered  by  the  high  constsbk* 
to  the  ensuing  quarter  sessions,  it  was  enacted  by  7  &  8  G.  IV.  c.  38, 
that  "  no  petty  constable  shall  be  required,  ataay  petty  session  or  tltt- 
where,  to  make,  nor  shall  any  high  constaUe  be  required  at  anygenfr- 
ral  gaol  delivery,  great  session,  or  general,  or  quarter  sessioD  of  the 
peace  in  Engbnd,  to  deliver  any  presentment  respecting  popish  ren- 
sants,  persons  absenting  themselves  from  their  pariah  church,  or  snj 
other  place  of  religious  worship  licensed  by  authority,  rogues  tad 
vagabonds,  inmates,  retailers  of  brandy,  tngrossera,  forestallera,  re- 
gratora,  profane  swearers  and  cursera,  servants  out  of  service,  fekniei 
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that,  except  perhaps  in  Middlesex  ( q),  presentments  by  constables 
will  be  discontinued,  and  that  in  fntnre,  indictments  will  be  substi- 
tuted in  the  necessary  cases ;  particularly  as  a  presentment  when  made 
by  a  constable  carries  no  case  further  than  appearance,  till  it  is  taken 
up  by  a  private  prosecutor. 


SECTION  III. 

Of  Prosecution  by  Information. 

Prosecutions  by  information  at  the  quarter  sessions  can  only  be  in- 
stituted in  cases  where,  by  a  penal  statute,  an  informer  is  allowed  to 
take  this  course  to  recover  the  penalty.  As  this  proceeding  is  gene- 
rally disused,  a  single  form  will  suffice  for  this  place. 


Ctnmiy  nf 


Information. 

J   Be  it  remembered  that  A.  B.  of  (r),  in  the  county  of 

I  gentleman,  who,  as  well  for  our  lovereign  lady  the  now  Queen, 


aa  for  himself,  doth  prosecute  on  this  behalf,  cometh  before  the  justices  of  our  said 
lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady  the  Queen,  in  and  for 
the  said  county  of  ',  and  also  to  hear  and  determine  diyera  felonies,  trespasses, 

and  other  misdemeanours  in  the  said  county  committed,  at  their  general  quarter  ses- 
sions of  the  peace  (t)  holden  at  ,  in  and  for  the  said  county,  on  — ~^-~  the 

■  day  of  —  in  the  — —  year  (/) of  the  reign  of,  &c.  in  his  proper 

person,  and  as  well  for  the  said  lady  the  Queen  as  for  himself  (m),  giveth  the  court 

here  to  understand  and  be  informed,  that  P.  Q.  late  of  the  parish  of in  the 

eounty  of  —  yeoman,  on,  &c.  at,  &c.  aforesaid,  not  regarding  the  laws  and  sta* 
tutes  of  our  said  lady  the  Queen,  but  intending,  &c.  Ihere  insert  the  offence  with  the 
aame  preeition  at  in  an  indietmenf]  (v)  against  the  form  of  the  statute  in  that  case 
made  and  provided  (tr),  whereupon  the  said  A.  B.  as  well  for  our  said  lady  the 


cpieen's  bench  has  the  power  to  call  for 
these  presentments  in  Middlesex ;  see 
poti,  Ch.  VI.  s.  17,  note  to  precedent 
of  indictment  for  nuisance  in  keeping 
open  shop  on  Sundays. 

(f)  See  last  note ;  1  Chit.  Cr.  L.  1st 
ed.  167, 168. 

(r)  By  18  EL  c.  5,  informers  upon 
penal  statutes  are  prohibited  from  suing 
otherwise  than  in  person  or  by  attorney ; 
therefore  an  infant  cannot  proceed  by 
information  qui  tarn,  Bui.  Ni.  Pri.  196. 

(t)  By  21  Jac.  I.  c.  4,  informaUons 
on  penal  statutes  may  be  prosecuted  be- 
fore justices  of  OMise,  nisipriui,  general 
§etl  deiiverjft  oyer  and  terminer,  or  qf 
tkepeoee  m  gemeralj  or  general  quarter 
etttkm  in  the  ooimties  (or  dties,  bo- 


roughs, and  towns  corporate,  respec- 
tively,) where  the  offences  were  com- 
mitted (except  in  a  very  few  excepted 
cases),  at  the  choice  of  the  parties  who 
shall  prosecute. 

(/)  The  suit  must  have  commenced 
within  a  year  from  the  offence  committed, 
31  El.  c.  5. 

(t()  The  king  may  sue  for  the  whole 
penalty  by  information  in  the  court  of 
K.  B.,  tm/ett  a  common  it^ormer  hoe 
already  commenced  a  suit  qui  tarn  for  the 
penalty,  R,  v.  Hymen,  7  T.  R.  536. 

(9)  But  it  need  not  conclude  '*  against 
the  peace,**  &c.  as  an  indictment  must. 

(to)  But  if  the  offence  be  recognized  by 
more  than  one  statute,  the  particular 
statute  under  which  the  suit  is  prose- 

p2 
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Qoeen  u  for  himaelf ,  pnjBtb  the  >diiee  of  die  court  oi 

■foreuid  P.  Q.  DUf  forfeit  tbe  mm  of according  to  tke  fbnn  of  the  ibUMt 

tforeuid  t  uid  tlut  the  uid  A.  B.  mar  ban  one  nH^etf  thereof,  aocordiDg  to  On 
fonn  of  the  uid  atatote ;  and  aba  that  the  aforewid  P.  Q.  wj  come  hem  into  cout 
to  aniwer  concerning  the  premiMt,  and  there  are  pledgee  of  proaeenting,  to  vit, 
John  Doe  and  Richard  Roe :  and  bereapon  it  ia  commanded  to  the  laid  P.  Q. 
tbM  all  other  thing*  omilted  and  all  eicnaea  laid  aiide,  he  be  in  hii  proper  fa- 
•OD  at  tbe  next  general  quarter  MirioD  of  the  peace  to  beholden  (or  the  aaid  coant;, 
to  aniwer  M  well  to  oar  wid  Ladj  tbe  Qaaen,  ai  to  the  aaid  A.  B.  who,  u  well  lor 
onr  laid  Ladj  the  Queen  u  foe  hinuelf,  doth  proaecnte  of  and  concening  the  pn- 
miica,  and  farther  to  do  and  receire  what  the  aaid  conrt  ihall  eonaider  in  bia 
behalf  (x). 


Gated  need  not  be  act  forth,  ai  the  court 

ia  boand  to  notice  all  public  rtatute* ; 
nerertheleaa,  if  the  ititate  be  recited, 
and  there  be  a  sabtUntial  Tirianee  be- 
tween the  atatute  and  the  recital,  it  will 
be  fatal,  2  Hawk.  c.  25.     - 

(t)  All  praseeutora  ^i  f(n»  arc  con- 
ndcred  u  common  infonnera,  and  mch 
are  not  entitled  to  coBti  unleia  cipreaitj 
given  b7  tbe  aUtate,  2  Hawk.  c.  26. 

Butbf  18  El.  c.  5.  if  an;  informer,  or 
pUintifl',  OD  a  penal  Htatute,  ahall  wil- 
lingly delaj  bia  auit,  or  ihall  diacoatinoe, 
or  be  noosuic,  or  have  the  trial  or  matter 
paiaed  agaiait  him  therein,  bjr  lerdict  or 
jDdgnieDt  of  law,  then  he  ab^  paj  onto 
the  defendant  hi*  coata. 

By  the  aame  aUCute  (which  extendi 
Onlr  to  common  informera,  BdI.  N.  P. 
196),  no  informer  ahall   compound  or 


agree  with  the  deBsndant,  but  after  a- 
■wer  made  in  court ;  nor  alter  mmi, 
but  bj  the  order  or  conaent  of  thecoirt; 
on  pain  of  bring  act  in  the  pillory,  ii 
lome  market  town  neit  adjcining,  ii 
open  market,  for  two  boon,  and  trf  beiif 
dlaabled  to  be  an  informer  of  any  pcul 
statute,  and  alio  of  forfeiting  lOf.  kalf 
to  the  king,  and  half  to  the  puty  giieni 
to  be  recoTered  in  any  court  of  ntaii, 
by  action  of  debt  or  information ;  ai 
the  juatices  of  aaiiie,  and  jnaticea  sf  Ite 
peace  in  leaaiona,  may  bear  and  deter- 
mine all  ofTencea  againat  thia  act.  Bat 
the  pillory  waa  aboliahed  (except  to 
perjury  and  aubomatiaD  thereof)  by  a 
anbaeqnent  aUtate,  »6  G.  HI.  c.  1% 
and  ii  now  entirelj  taken  awar  by  7  W. 
IV,BndlV.c23. 
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CHAPTER  V. 

OF  FELONIES  USUALLY  PROSECUTED  AT  SESSIONS,  WITH 

FORMS  OF  INDICTMENTS. 


SECTIONS. 


-Of  ike  CHiiomary  JurUdietion  qf 

ike  Seuiom  in  eate$  of  Felony. 

Qf  Single  Lareemf  at  Ommon 


I.- 
II.- 


111. — Of  Larceny  qf  PubHe  and  Private 
Seeuriiiee. 

TV,'—Qf  Breaking  into  Houeee,  8hqp$, 

Sfe.  and  Stealing  therein, 
V. — Qf  Stealing  and  Severing  Mine- 
rale,  and  Breaking  with  intent 
to  eteal  Thimge  qffixed  to  Builds 
inge,  Sfc. 

y\.—Qf  Stealing  Treee,  Shrubs, 
Fruit,  Sfe.  growing,  and  Da- 
maging with  intent  to  Steal. 
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VIII. — Qf  Larceny  by    Tenanie  and 
Lodgers. 
IX. — Of  Larceny  by  Servants. 
X.'^Qf  Felonious  Embezzlement  by 

Servants. 
XI . — Of  Accessories. 
XII. — Of  Receivers  qf  stolen  Goods. 
HUl.'-Of  Killing,  Maiming,  or  Wounds 

ing  Cattle. 
XV. — Of  Felonies  rarely  prosecuted  at 
Sessions, 


SECTION  I. 

Or  THE  Customary  Jurisdiction  of  the  Sessions  in 

Cases  of  Felony. 

Offences,  which  may  be  made  the  subject  of  prosecution  at 
sessions  are  felonies  and  misdemeanours.  Of  these,  felonies  demand 
the  first  notice,  as  they  are  of  the  higher  degree  and  importance,  and 
should  be  taken  first  in  order  of  trial. 

Felaniei,  what.] — Felony  derives  its  name  from  the  forfeiture  of 
goods  and  chattels  which  follows  as  a  consequence  on  the  conviction 
of  an  offender.  Any  discussion  on  the  etymology  or  history  of  this 
name  as  indicative  of  a  large  class  of  crimes,  would  be  out  of  place  in 
this  work.  In  practice  it  now  applies  to  all  offences  ranging  between 
^ason  and  misdemeanours,  whether  capital,  or  punishable  with  trans- 
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portation,  fine,  whipping,  or  imprisonmeat  with  hard  labour,  u  tk 
discretion  of  the  court. 

Capital  felonies,  although  within  the  power  of  the  aewiona  t«  deter- 
mine, are  now  never  tried  there  in  practice;  and  all  cases  of  diffi- 
culty ought,  according  to  the  language  of  the  commission  itself,  to  be 
remitted  to  the  assizes  (a). 

What  Felonies  prosecuted  at  Sessions.} — The  felonies  usnallj'  prft- 
secuted  at  the  sessions  are  those  offences  against  property  which  pur- 
take  of  the  nature  of  theft  or  embezzlement,  without  the  aggranUing 
circumstances  which  render  them  capital,  or  which  by  recent  mitigt- 
ting  statutes,  particularly  those  passed  in  the  first  year  of  the  presest 
sovereign,  subject  the  offenders  to  exile  for  life,  or  for  ten  years  or 
more  (b). 

Until  lately,  indeed,  tlie  sessions  professed  only  to  take  cogniance 
of  petty  larcenies,  that  is,  of  larcenies  where  the  article  stoleo  was 
within  the  valne  of  \2d. ;  and,  therefore,  although  in  piactice  tlwy 
often  tried  cases  where  the  article  stolen  was  really  more  valoahle,  it 
was  usual  to  lay  its  value  in  the  indictment  within  that  sum  ;  bai  U 
the  distinction  between  grand  and  petty  larceny  is  now  abolished  (c), 
and  every  larceny,  whatever  may  be  the  value  of  the  property  stoleo, 
is  subject  to  the  previous  incidents  of  grand  larceny,  alt  courts  whid 
before  had  power  to  try  petty  larceny,  may  try  every  case  of  sioipie 
larceny,  without  reference  to  the  value.  The  court  of  quarter  slmiwii 
will  now  try  every  case  of  simple  larceny. 
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crimey  then,  six  circumstances  must  occur; — 1.  A  taking; — 2.  A 
carrying  away ; — 3.  The  goods  must  be  personal ; — 4.  The  goods  when 
taken  must  be  actually  or  constructively  in  the  possession  of  another ; 
— 5.  They  must  be  the  property  of  another  4  and — 6.  There  must  be 
a  felonious  intent  in  the  taker. 


What  constitutes  a  Taking.] — First,  there  must  be  a  takiny.^^ As 
every  larceny  includes  a  trespass,  no  abstraction  of  property,  with  the 
express  consent  of  the  owner,  can  under  any  circumstances  be  larceny ; 
and  if  a  person  projects  a  robbery  for  purposes  of  his  own,  and  facili- 
tates the  execution,  the  parties  who  join  with  him,  however  criminal, 
cannot  be  held  guilty  of  this  offence  (e).  But  if  the  owner,  suspecting 
a  design  to  rob  him,  and  wishing  to  detect  the  offenders,  directs  a  ser- 
vant to  appear  to  join  in  the  scheme,  and  assist  it  till  it  be  completed, 
yet  if  the  original  intent  to  rob  existed  independent  of  the  owner,  and 
he  assisted  only  in  its  development,  the  crime  will  remain  unaltered  (/). 
And  if  thieves  break  into  a  house,  and  a  servant,  by  his  master's  de- 
sire, show  them  the  place  where  the  plate  is  deposited,  they  will  be 
goilty  of  larceny  in  removing  it{g).  A  servant's  taking  his  master's 
beans  from  a  granary,  by  means  of  false  keys,  is  larceny,  though  he 
gives  it  to  his  master's  horses  in  addition  to  their  usual  allowance ; 
for  it  was  done  fraudulently  and  with  intent  wholly  to  deprive  the  owner 
of  his  property ;  and  the  purpose  to  which  the  beans  were  intended  to 
be  applied  did  not  alter  the  case  (A). 

As  there  must  be  a  taking,  it  follows  that  to  render  a  party  a  prin- 
cipal felon,  he  must  be  present  at  the  act,  or  so  near  as  to  be  able  to 
assist  in  the  execution  of  the  purpose ;  and,  therefore,  it  has  been  held 
that  going  towards  a  place  where  a  felony  is  to  be  committed  in  order 
to  assist  in  carrying  off  the  property,  and  assisting  accordingly,  will 
not  make  a  man  a  principal  in  larceny,  if  he  was  at  such  a  distance  at 
the  time  of  the  taking  that  he  could  render  no  assistance  in  that  act  (t) ; 


Bj  the  ciTil  law,  Juttmiak'g  Inst.  lib. 
4,  tit.  1, 0.  7.  De  aflecta  furandi.  '*  Fur- 
tarn  Bine  afeetu  furandi  non  commit- 
titor."  Blackstone's  definition  of  lar- 
oenj,  ToL  W.  ch.  17^  is  imperfect. 

(e)  Fofter,  122. 

(/)  jR.  ▼.  Bfginttm  and  others,  2  B. 
&  F.  508. 

(g)  Per  T^lom/won,  Baron,  2  Leach, 
922. 

{k)  By  ei|^t  judges  against  three  in 
R.  T.  Morfit  tmd  Awtr,  R.  &  Rj.  307. 
Another  reason  was  assigned  by  some  of 


the  judges,  vii,  that  the  additional  allow- 
ance of  beans  diminished  the  prisoner's 
work  as  serrants,  which  as  lucri  eausd 
was  an  ingredient  in  the  case.  See  R.  ▼. 
Cabbage,  post,  p.  226.  Mr.  J.  Erskine 
has  held  that  if  a  servant  takes  his 
master's  property  and  hands  it  oyer  to 
another  as  a  gift,  it  is  as  much  a  felony 
as  if  he  sold  it  or  took  it  to  a  pawn- 
broker's and  pledged  it,  Reg,  ▼.  White 
and  Sellers,  9  C.  &  P.  344. 

(0  R,  ▼.  KeUg,  Russ.  &  Ry.  421. 
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though  it  he  keeps  watdi  while  aimther  takes,  he  will  be  tieemed  to 
join  in  the  taking.  And  if  a  man  employ  aa  innocent  and  uocon- 
KMMis  aeretil,  as  a  child  or  a  tuauUc,  to  take  goodj,  he  will  be  con- 
sidered OS  taking  by  their  bands,  and  will  be  guilty  of  larceny  as  a 
principalil). 

WTuU  u  a  eorrynij  avag,  or  asportavit.] — 2.  Tliere  must  be  a 
mrry'uig  away.  Tbal  is,  there  must  be  a  complete  aeverance,  and 
iomt  such  remoial  *■  from  the  place  where  they  were,  that  tlie  feloo 
had  f«r  the  initani  at  least  the  entire  aud  absolute  possession  "(0> 
Thus,  where  a  man  had  in  his  pocket,  keys  tied  to  the  strings  of  Uifl- 
IHuae,  which  last  the  prisoner  snatched,  and  held  in  his  hand,  but  wa» 
detected  before  he  had  obtained  the  keys  or  severed  tiie  purse  front 
them,  this  was  hoMen  not  to  be  larceny  (m).  So,  whrre  n  card  of  lac« 
lay  in  a  slwp  window,  one  half  being  unwrapped  from  the  card  anA 
hung  acruss  tue  window  for  the  purpose  of  exhibition,  and  the  other 
half  remaining  on  the  card  which  was  lying  near  a  bluck  in  ihewlndoWr' 
■nd  tlie  priiouer,  by  means  of  a  hook  fastened  to  the  end  of  a  stick, 
drew  tlituu^h  a  cotlerhole  in  the  window-frame  all  the  lace  which  wMi' 
unwrapped,  and  shook  (he  block,  with  which  the  remainder  becantv 
entangled,  but  not  so  as  actually  to  remove  it  with  the  lace  upon  it^ 
from  its  place,  nor  severing;  the  portion  of  the  lace  which  had  been 
drawn  through  the  hole  from  the  residue,  it  was  holden  that  he  had 
not  completed  i  larceny  (n).  But  if  the  severance  be  complete,  and 
the  felouioug  intention  clear,  the  slightest  removal  will  render  the  of- 
fence complete.  Thus,  if  a  hor^e  (in  a  close)  is  taken  with  intent  to 
steal  him,  but  the  tiiief  is  taken  before  he  gets  out  of  the  close  (rt),  or 
if  a  diamond  Is  snatched  from  a  Udy's  ear,  and  is  dropped  among  the 
curls  of  her  hair(/f)  :  if  goods  are  taken  from  a  trunk  and  laid  on  the 
Hoor  (y) ;  or  removed  from  one  part  of  a  wa^on  to  another,  with  in- 
tent to  carry  them  away(r):  these  will  be  larcenies.     But  the  mei« 

See  («)   WUkii^fm'i  <»•«,  1  Hde,  P.  C. 

"If  508.  Filed  1  Lencli,   321.  m  aoii*.  tot 

oncpsraoii  mokra  dm  of  another,  who  ii  ^711/ kiI  hdh  ofpor'aetr.- it  itill  remaimBj 

a   mere  inatruiiieat,   to  do  an  Kt.   tlie  tutened  u  before.     So  in  the  cawi  1^ 

tbiiu;  (lone  ie  Ibe  ai't,  not  of  bim  nba  is  gaoda  in  s  shop  fagtenrd  by  ■  itring  to 

merely  the  iiutfiiineDt,  but  of  the  per-  the  counter,  ind  carried  oiTai  for  si  the 

BOO  who  nK%  him  >«  an  instrament,''  stringwould  permit,  2  East,  P.  C.  156. 

fOT  Holvi^d.].,  Iloilv.  a'Ukt,  A^-fi.  (n)     Nrimian'i   aae.     O.    B.    1BI7. 

Aid.  :>I3.    Rrlied  uu  hy  Aldcriim,  B.  1  Dicl^in.son's  M.SS. 

Mood.  tr.  C.  H6.  lo)   1  Hale,  508. 

(0  By  the  twelTS  jadgei  in  Oitrrs't  (p)  B.  t.  Lapitr,  I  LcMh,  321. 

cote,  as  slated  by  Perry*,  B.,  1  Leaah,  (f )  Id.  ii.  m  noli*. 

C.  C.  321.  (r)  R.  T,  CmM,  1  Lesoh,  S36. 
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alteration  of  position  of  a  moveable  article  without  entire  change  of 
place  will  not  suffice :  so  that,  if  instead  of  removing  a  package  from 
one  part  of  a  waggon  to  another,  the  party  merely  turn  it  from  endways 
to  lengthways  for  the  convenient  abstracting  of  its  contents,  after  cut- 
ting open  the  covering,  but  before  taking  out  any  of  the  contents,  he 
will  not  be  guilty  of  larceny,  but  of  a  misdemeanour  only  (<). 

What  Descripiianof  Ooods.] — The  goods  must  be  personal  goods ; 
that  is,  they  must  be  things  of  some  intrinsic  value,  and  in  which  some 
one  has  a  property ;  and  they  must  not  be  connected  with  lands  or 
buildings  at  the  time  of  the  taking.  They  must  be  things  of  some 
intrinsic  value;  and,  therefore,  if  they  are  valuable  only  as  evidence 
of  claims  or  demands,  or  title  to  land,  as  notes,  orders,  bills,  or  deeds, 
they  are  not,  at  common  law,  the  subject  of  larceny,  although  now 
protected  by  statute  {t).  So  it  is  no  larceny  to  take  animals  which 
are  regarded  as  of  a  base  nature,  as  dogs,  cats,  foxes,  monkeys,  and 
ferrets,  although  domesticated,  which  do  not  directly  or  indirectly  serve 
for  food,  and  the  value  of  which  is  merely  accidental  or  imaginary  (tc) ; 
and,  accordingly,  it  has  been  held,  that  an  indictment  for  stealing 
"  five  live  tame  ferrets  confined  in  a  hutch,"  could  not  be  supported, 
although  it  was  proved  that  the  animals  were  tame,  and  had  been  sold 
by  the  prisoner  for  nine  shillings  (v). 

They  must  be  things  in  which  some  one  has  a  property ;  and,  there- 
fore, animals yer^  natura  and  t^nreclaimed,  as  deer  in  a  forest,  conies 
in  a  warren,  fish  in  the  sea  or  in  rivers,  game,  and  wild  fowl,  unless 


(«)  1  Leacb,  236,  notis.  Raising  an 
article  up  from  the  boot  of  a  coach  so 
ftf  as  to  move  every  part  from  the  space 
before  occapie<l»  and  with  intent  to  carry 
it  away,  is  a  complete  asportation  of  the 
bag,  R.  ▼.  WaUh,  1  Mood.  C.  C.  14. 
Lifting  a  book  entirely  out  of  a  pocket, 
which,  owing  to  resistance,  dropped  into 
it  again,  is  a  simple  larceny,  bat  does 
not  amount  to  a  stealing  from  the  per- 
son ;  bysix  to  three  judges,  J2.  t.  Thomp* 
Mm,  id.  78.  Some  miners,  paid  by  owners 
of  ore,  according  to  the  quantity  brought 
to  the  sur&ce,  removed  from  the  heaps 
of  other  miners,  ore  which  the  latter 
had  produced,  and  added  it  to  their  own 
heaps,  in  order  to  make  a  larger  demand 
for  wages.  Held  no  larceny,  as  the  ore 
still  remained  in  possession  of  the 
owners. 

(0  Fur.,  formerly  by  8  H.  VI.  c.  12, 
repealed  bj  7  &  8  G.  lY.  c.  27,  and  now 


replaced  by  7  &  8  6.  lY.  c.  29,  ss,  5, 
21,  23. 

See  R.  V.  Westbeer,  Stra.  1133; 
East's  P.  C.  596.  There  the  writing 
stolen  concerned  the  realty ;  but  stealing 
the  parchment  on  which  a  record,  &c.  of 
a  court  of  justice  not  concerning  the 
realty  is  wrilten,  is  now  indictable  as  a 
misdemeanour  by  the  enactments  of  7  & 
8  6.  IV.  c.  29,  s.  21  (see  R.  v.  Walker, 
I  Mood.  C.  C.  155),  and  was  previously 
indictable  as  a  larceny  at  common  law  if 
stated  as  so  much  parchment,  ibid. 

See  an  indictment  for  stealing  writings 
relating  to  real  estate,  which  was  created 
a  misdemeimour  by  7  &  8  6.  IV.  c.  29, 
s.  23,  po»tt  Ch.  IV.  last  section. 

(»)  Hawk.  B.  1,  C.33,  s.  36. 

(v)  R.  V.  Searing,  Russ.  &  Ry.  350. 
This  offence  is  now  punishable  on  sum- 
mary conviction  by  fine,  imprisonment, 
andwhipping,7&86.IV.c.  29,8. 31,33. 


218  OF   HIKPLB   LAaCENV  : POUBSUOK  09  OWRU 

domesticated,  are  not  the  Bubjects  of  larceny  (w).  But  when  ^>pto- 
priated  and  confined  (x),  or  so  tamed  aa  to  be  habitoated  to  return  to 
a  place  provided  by  the  oirner,  these  animals  being  "  onder  proprietjr" 
become  the  subject  of  larceny  ;  and,  when  killed,  their  fleih  and  skii 
are,  in  liiie  manner,  the  property  of  the  lawful  pouesaor(y). 

They  must  be  things  unconnected  with  land  or  buildings  at  the  time 
of  the  taking,  or  no  larceny  will  be  committed  at  common  law  bj 
their  being  severed  and  immediately  removed.  Thus  it  was  no  larceny 
to  dig  and  carry  away  minerals  from  the  earth ;  to  pull  down  and  caity 
away  any  part  of  a  building ;  to  cut,  gather,  and  take  corn  and  frail, 
or  to  fell  trees  (z),  although  most  of  these  acts  have  been  made  pnniih- 
able  by  statutes  to  be  noticed  hereafter.  But  if  any  of  these  things 
be  at  one  time  severed  by  the  offender  lirom  the  land,  and  removed  by 
him  at  another  time,  though  the  severance  was  by  the  offender  himsdf, 
so  that  the  severance  and  the  removal  cannot  be  regarded  as  one  con- 
tinued act,  the  removal  will  be  a  larceny.  Thus,  if  coal  or  lead  be  raised 
from  a  mine  in  the  day  time,  and  laid  on  the  surface  of  the  ground  tt 
the  mouth  of  the  pit,  and  be  carried  away  at  night  by  the  same  party; 
or  if  corn  be  cut,  or  fruit  gathered,  or  timber  felled,  at  one  time,  and 
after  an  interval  be  carried  away,  without  such  a  continued  presotce 
of  the  thief  as  to  make  the  taking  and  carrying  away  one  continued 
act  (a) ;  or  if  a  copper  be  severed  from  the  brickwork  in  which  it  is 
set  during  the  day  time,  and  carried  off  at  night  by  the  same  party  (A): 
these  will  be  larcenies. 

4, —  The  things  mutt  be  taken  from  the  possestion  of  another;  not 
always,  indeed,  from  the  actual  possession,  but  from  the  legal attd  ea».- 
itructive  possession  ;  for  if  a  party  lawfully  acquire  the  postessioaof 
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him  {d)^  or  may  be  so  known  (e),  and  some  artifice  is  employed  to  con- 
ceal them  from  his  search,  the  animus  furandi  is  reasonably  to  be  in- 
ferred (y ).  Ag^n,  the  driver  of  a  hackney  carriage  taking  a  parcel  left 
in  it,  and  unpacking  it  with  a  view  to  appropriate  its  contents,  is  guilty 
of  larceny,  if  he  knows  the  owner,  or  took  up  or  set  him  down  at  any 
place  where  he  might  have  inquired  for  him(g).  So  a  tailor  con- 
cealing money  found  in  clothes  sent  him  to  repair  is  guilty  of  lar- 
ceny (A).  If  the  sheep  of  A.  stray  into  the  flock  of  B.,  and  B.,  not 
knowing  it,  drive  them  home  along  with  his  own  flock,  and  shear  them, 
this  is  no  felony ;  but  it  would  be  otherwise  if  he  did  any  act  for  the 
purpose  of  concealing  them,  for  that  would  indicate  his  knowledge  of 
their  being  the  sheep  of  another  (t). 


Distinction  between  Larceny  and  Swindling ^  or  Breach  of  Trusty  in 
Cases  of  Sale^  Hiring,  Loan,  Bailment  on  Trial,  Deposit.] — ^There 
are  two  classes  of  cases  under  this  head  in  which  the  question  of  lar- 
ceny, or  no  larceny,  may^arise  ;  first,  where  the  owner  or  lawful  pos- 
sessor has  been  induced  voluntarily  to  part  with  the  actual  custody 
of  property  to  a  wrong  doer ;  in  which  case  the  offence  may  be,  ac- 
cording to  circumstances,  either  larceny  or  false  pretence :  second, 
where  property  has  been  delivered  to  a  bailee  for  a  special  purpose, 
who  afterwards  appropriates  it  to  his  own  use,  in  which  case  the  of- 
fence may  be  either  larceny,  or  breach  of  trust  made  punishable  as 
embezzlement  by  statute. 

On  the  first  class  of  cases,  the  principal  question  always  is,  whether 
the  party  from  whose  lawful  custody  the  goods  were  obtained,  was  in- 
duced to  relinquish  the  property  in  the  goods,  or  merely  the  ^ctxiol  pos- 
session of  them.  If  he  parted  with  the  proper /y,  under  representations 
however  firaudulent,  the  party  defrauding  him  is  not  guilty  of  theft ;  but 
if  he  merely  relinquish  the  physical  possession  of  the  goods,  the  party  first 


(d)  Thus  where  a  carpenter  to  whom 
plaintiff  sent  a  boreaa  to  be  mended, 
foimd  money  secreted  in  it,  and  kept  it, 
it  waa  held  to  be  larceny.  Cartwright 
▼.  Green,  8  Veaey,  405  ;  2  Leach,  952. 

(e)  As  by  a  mark  on  the  property  by 
which  the  owner  may  be  traced,  if  the 
finder  takes  no  step  to  restore  it,  and 
cooTerts  it  to  his  own  nse,  12.  ▼.  Jamet, 
2  Rass.  C.  &  M.  102. 

(/)  1  Hawk.  c.  33,  s.  2.  A  coat 
which  had  been  left  on  a  stone  seat  by  a 
roa4^ide  was  soon  after  found  in  the 
priscHier'f  poMCSsion ;  Bayley,  B.  told 
the  jury,  that  in  order  to  find  the  pri- 


soner guilty,  they  must  be  of  opinion  that 
at  the  time  the  prisoner  took  the  coat,  he 
took  it  animo  furandi, — ^That  he  might 
have  taken  it  with  that  intent,  or,  on  the 
contrary,  very  honestly  intending  to 
restore  it  to  the  owner  if  inquired  after. 
Milbume*9  case,  Lewin's  Crown  Hep. 
251.  See  1  Hale,  506;  R.  ▼.  Pope,  6 
C   &  P.  346. 

(jn)  R.  V.  Wynne,  2  East,  P.  C.  664  ; 
1  Leach,  413.  See  Reg.  v.  Stephen 
Jenkins,  9  C.  &  P.  2S,  pott,  2.  224. 

(A)  R.  ▼.  Lamb,  2  East,  P.  C.  664, 
c.  16,  s.  99  ;  1  Leach,  415,12.  t.  Sear. 

(t)  1  Hale,  506. 
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coDtriving  to  obtain  such  possession,  and  then  converting  tbem  to  hb 
own  use,  is  guilty  of  that  offence,  as  they  still  remain,  conatractrrdy,  n 
the  possession  of  the  true  owner.  Thus,  if  a  man,  designing  to  obtsiot 
horse  without  paying  its  price,  bargains  with  the  owner  for  ready  money, 
upon  which  the  owner  improvidently  delivers  the  animal,  espectii^ 
immediate  payment,  and  the  pretended  purchaser  immediately  momitt 
the  horse  and  rides  away,  witliout  paying  any  thing,  this  is  no  fekmy, 
because  the  owner  delivered  the  horse  in  performance  of  bis  part  of 
the  contract,  expecting  a  correspondent  performance  from  the  vendee, 
and  the  property  passed  with  the  transfer  (_;').  But  there  can  be  do 
doubt  that,  if  instead  of  delivering  the  horse  on  the  completion  of  the 
bai^in,  the  owner  had  allowed  the  party  to  ride  him  by  way  o(  trial, 
and  be  had  immediately  ridden  away,  in  pursuance  of  an  intention  to 
defraud,  the  property  would  have  remained  unchanged,  and  the  felooy 
have  been  complete.  So  if  a  horse  be  hired  for  the  day  by  a  party 
intending  at  the  time  of  hiring  to  appropriate  it,  and  is  accordingly 
taken  away  and  sold,  a  felony  will  be  committed,  because  the  owner 
did  not  intend  to  relinquish  his  property  in  the  horse,  but  only  (be 
temporary  possession  {k).  So  if  a  carriage  be  hired  for  an  indefinite 
time,  but  with  a  tlien  present  intent  to  appropriate  tt,  and  it  is  lo 
appropriated,  the  fraudulent  hirer  will  be  guilty  of  larceny  (/).  The 
intent  to  steal  and  defraud,  existing  at  the  time  (m)  when  the  posses- 
sion was  obtained,  is  common  to  both  conditions — without  this  there 
is  neither  larceny  nor  indictable  false  pretence — but  a  mere  failure 
to  perform  a  contract,  which  is  the  subject  of  a  civil  action.  Thu 
where  a  horse  is  hired  for  a  particular  purpose,  the  selling  hin 
after  that  purpose  is  accomplished,  will  not  constitute  a  xsid  felonioos 
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where  a  shopkeeper,  having  agreed  to  sell  goods  for  ready  money  sent 
them  with  a  bill  of  parcels  by  his  servant,  who  delivered  them,  and 
received  from  the  vendee,  instead  of  money,  two  bills  of  exchange 
which  proved  to  be  worthless,  his  fraud,  although  contemplated  at  the 
time  of  the  purchase,  was  holden  to  be  no  felony,  as  the  tradesman 
had  parted  with  the  property  in  the  goods,  by  the  act  of  his  servant 
who  delivered  them  (o).  But  where  goods  were  brought  by  a  trades- 
man to  the  house  of  a  party  on  his  request  that  he  might  inspect 
them,  and  being  left  there  while  the  owner  went  to  obtain  others  for 
the  pretended  customer  to  choose  from,  were  taken  away,  in  pur- 
suance of  an  original  intention  to  cheat,  this  was  holden  larceny  (/»)• 
So  if  a  party  be  induced  to  deposit  money  in  the  hands  of  one  of  seve- 
ral confederates,  on  a  pretended  wager,  and  they  carry  it  away,  under 
colour  that  the  depositor  has  lost,  they  will  be  guilty  of  larceny,  be- 
cause by  depositing  the  money  he  did  not  part  with  the  property  in 
it :  but  if  he  had  origibally  paid  it,  as  on  the  loss  of  the  wager,  how- 
ever fraudulent  the  conduct  of  the  parties  might  be,  or  if  the  prosecu- 
tor parted  with  his  money  to  buy  the  prisoner's  share  of  a  dropped 
ring,  intending  to  part  with  it  for  ever,  and  not  with  its  possession 
only,  they  could  not  be  indicted  for  stealing  it  (^).  There  are  nu- 
merous authorities  on  this  distinction,  the  recapitulation  of  which 
would  exceed  the  limits  of  this  work,  and  would  tend  to  little  practical 
benefit ;  as  each  case  stands  on  its  own  peculiar  circumstances,  which 
are  not  likely  to  recur  with  entire  similitude ;  and,  therefore,  recourse 
must  almost  always  be  had  to  the  principle  which  we  have  attempted 
to  illustrate. 

On  the  second  class  of  cases,  where  there  has  been  an  original 
delivery  or  bailment  of  goods,  as  to  servants  or  others  intrusted  with 
care  of  goods,  the  offence  of  appropriating  them  will  be  larceny  or 
not,  as  these  questions  may  be  answered — 

First,  whether  the  possession  was,  in  point  of  law,  parted  with  by 
the  owner? 

And,  secondly,  if  it  was,  whether  the  bailment  was  determined  before 
the  act  charged  as  a  felonious  taking  ? 

Where  Possession  wets  parted  with  by  the  Owner,  or  remains  in 
him, and  herein  of  Servants,  Drovers,  Sfc.  entrusted  with  property.] — 
Where  goods  are  delivered  by  their  owner  to  a  person  who  has  merely 

(9)  R.  y.  Parker,  2  East's  P.  C.  c.  16.       Ry.  413 ;  R,  ▼.  WiUon,  et  al.  8  C.  & 

ip)  R.W.  SJUaplesi,  2  East,  P.  C.       P.  111.     But  the  prisoners  were  after- 

c  16.  wards  convicted  of  conspiracy  to  defraud, 

(f )  R,  ▼.  Roium  and  others,  Rnss.  &      before  Coleridge,  J.  Stafford  Ass. 


the  care  and  oversight  of  them,  the  posaeation  ta  law  remaiiu  m  the 
owner.  Thus,  iFb  butler,  a  shepherd,  a  carter,  a  porter,  employed  to 
deliver  goods,  or  even  a  persoQ  employed  fer  the  special  purpose  of 
driving  cattle  to  a  fair  without  authority  to  dispose  ot  them,  sells,  or 
converts  the  plate,  goods,  or  animals  with  whictk  be  is  intiusled,  it  ii 
larceny ;  for  he  had  only  the  custody,  withont  any  r^ht  to  the  pos- 
session (r).  The  principle  of  the  numerous  casea  io  which  this  doctrine 
has  been  acted  on  is,  that  the  offenders  had  the  custody  of  the  goods 
merely  in  the  capacity  of  servants,  or  in  situations  analogous  to  it, 
and  had  not  therefore  the  legal  possession  (().  The  reverse  is  the  esse 
where  a  servant  receives  into  his  possession  for  his  master's  use,  money, 
or  goods,  of  which  the  master  has  never  bad  possession,  and  converts 
them  to  his  own  use.  There  be  is  not  guilty  of  larceny  at  common 
law,  for  want  of  actual  possession  by  the  master  at  any  time  of  the 
thing  converted  ((). 

So  where  goods  are  delivered  by  the  owner  to  a  party  to  be  merely 
used  by  him ;  as  where  a  piece  of  plate  is  set  before  a  guest  at  an 
inn,  or  sheets  are  put  on  his  bed,  the  host  has  not  parted  with  the  pos- 
session, and  the  guest  who  steals  them  is  guilty  of  larceny  («). 

Another  instance  of  the  legal  possession  of  goods  remaining  in  the 
owner,  though  in  point  of  fact  they  are  out  of  his  hands,  is  where  he  is 

(r)  1  Hale,   SOS  ;   R.  v.  iPt/anee,  acquitted.     And  per  Parte,  B,  teat,  t 

1  Miwd.  C.  C.  R.  36B  ;  B.  i.    Bati,   2  mui  unoot  b«    Mmnt    of  lennl  tt 

E»t,  P.  C.  56S.   See  Rtg.  T.  Shtppard,  One   time,   notwithituding  JL  v.  Ctrr. 

9  C.  &  P.  120,  cue  of  b  horse  ridden  R.  &  Ry.   litB,    where    It    wu    h«U 

in  a  fair  hj  ■  serrant  hiving  no  auCho-  otherwiie  OD  indictment  for  smbcide- 

ritj  to  lell,  hut,  in  fiet,  exchanging  for  meat    by    a    eierk    who    ttrnvdled    lor 

■Dother  with  one   wLio   had   offered   to  Tarioui  hooaet.     For  the  lame  reuos, 
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nt  all  the  time  they  are  in  another's  possession,  and  never  in- 
d  to  relinquish  the  dominion  over  them  by  delivering  them  over ; 
if  he  accompany  a  man  to  whom  he  has  given  them  to  carry, 
:he  man  run  away  with  them,  he  is  guilty  of  larceny  {x).  An 
s  may  be  said  to  be  in  a  party's  possession  if  in  his  presence,  and 
led  to  be  kept  in  his  possession  by  such  presence  (y). 

hether  Bailment  determined  before  felonious  taking : — and  herein 
faking  Bulk,  Carriers,  Sfc] — On  the  other  question,  whether  the 
ent  was  determined  before  the  act  charged  as  a  felonious  taking, 
clear  that  unless  such  bailment  or  lawful  custody  was  first  de- 
ned,  the  appropriation  of  goods  is  not,  at  common  law,  larcenous. 
,  if  a  carrier  receives  goods  to  convey,  a  tailor  cloth  to  make 
38  with,  a  watchmaker  a  watch  to  repair,  or  a  friend  property  to 
secure,  and  while  the  trust  continues,  they  convert  them  to 
OMm  use,  they  will  not  be  guilty  of  felony  (2).  So,  if  a  man  hire 
rrow  a  horse  for  a  particular  purpose,  real  or  pretended,  and  after 
purpose  is  over,  and  before  his  possession  of  the  animal  is  in- 
pted,  sells  it,  such  withholding  and  disposing  will  not  be  larceny  ; 
s,  at  the  time  when  he  originally  took  it  into  his  possession,  he 
L  felonious  intent  to  steal  it  (a).     But  if  the  lawful  possession  of 


See  as  to  this  distinction,  22.  ▼. 
>r,  2  Leach,  680,  in  the  case  of 
«  stealing  fomitore  from  furnished 
gB,  now  provided  against  by  7  &  8 
.  c.  29,  8. 45. 

Arch.  Crim.  PI.  6th  ed.  167. 
Per  Parke f  B.  Mutprait  v.  Gregofy, 
i  6r.  109.5.  See  ante,  p.  245.   '*  If 
oe  man  had  cast  off  his  surcote,  or 
upper  garment,  and  the  same  lying 

presence,  a  thief  assault  him,  &c. 
ike  the  surcote,  this  is  robbery  :— 
at  which  is  taken  in  his  presence, 
law  taken  from  his  person  ;  and  so 
>f  the  horse  of  a  true  man  which 
8  by  him,''  &c.  3  Co.  Inst.  69. 
I  East's  P.  C.  683 ;  I  Haw.  P.  C. 
,8.2;  R.  y.  T^honuu,  Carrington's 
L295. 

Hawk.  B.  1,  c.  33,  8.2;  R.  v. 
r,  4  C.  &  P.  241 .  See  12.  ▼.  Charlef 
I,  1  Mood.  C.  C.  s.  473. 

12.  ▼.  Bank8*$  ctue,  Russ.  &  Ry. 
R.  441,  A.  D.  1821.  That  case  is 
itentwith  12.  v.  7\innimf,  cited  from 
7*9  MSS.  East's  P.  C.  687  and 
where  a  mare  which  was  lent  to  be 
I  three  miles,  was  brought  up  to 
m  and  there  sold  :  for  Raymond, 


C.  J.,  in  the  presence  of  two  other 
judges  at  the  Old  Bailey,  left  it  to  the  jury 
to  consider,  whether  Tunnard  rode  away 
with  her  with  intent  to  steal  her  ?  and 
the  jury  finding  in  the  affirmatiTe,  it  was 
holden  felony.  Of  this  case  Mr.  East 
says  (p.  694),  perhaps  the  circumstances 
would  have  warranted  the  finding  of  the 
jury  that  the  original  hiring  was  a  mere 
pretence  to  steal  the  horse,  and  there- 
fore that  the  original  taking  was  felo- 
nious. That  seems  the  true  point  in 
question  in  cases  of  this  nature;  see 
12.  ▼.  Pear,  2  East,  P.  C.  685  ;  and  the 
first  point  left  to  the  jury  in  Charlewaod*$ 
case,  id,  690.  There  must  not  only  be 
an  original  intention  to  convert  to  the 
hirer's  own  use,  but  a  subsequent  ac- 
tual conversion  ;  thus,  his  merely  agree- 
ing to  take  a  sum  offered  for  the  goods 
is  not  enough,  if  the  buyer  does  not 
mean  to  do  so,  till  his  suspicion  respect- 
ing the  hirer's  right  to  sell  is  removed,  12. 
V.  Brookt,  8  C.  &  P.  295.  Again,  where 
a  person  employed  to  drive  sheep  to  a 
fair,  without  authority  to  do  any  thing 
else,  drove  them  in  a  different  direction, 
and  sold  them  the  morning  he  took 
charge  of  them,  and  the  jury  found,  that 
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the  bailee  be  first  determined,  u  if  its  term  or  object  hu  ceued,  a 
■ubsequent  new  taking  will  be  lan»aoaa(&). 

Thus,  ir  a  carrier  take  d  parcel  with  which  he  is  inUuited  totbe  place 
appointed,  and  there  delivers,  or  lays  it  down,  and  aftenraids  remora 
it  with  intent  to  steal,  such  removal  will  be  felony  as  a  new  takii%(c). 
Or  if  the  bailee's  possession  is  determined  by  his  toitious  act,  e.  g.,  b; 
breaking  bulk,  it  will  explain  his  original  intent  at  the  time  he  took 
charge  of  the  article,  and  his  subsequent  taking  will  amount  to  felonj. 
Thus  it  seems  clear,  that  if  a  carrier  during  the  conveyance  of  goodi 
open  the  package  containing  them  and  take  out  part,  he  will  be  gnOtf 
of  larceny  (ff).  A  singular  doubt  which  was  formeriy  entertained, 
whether  the  guilt  of  a  bailee  so  opening  a  package  and  takiag  oat  all 
the  contents  amounted  to  felony,  is  now  removed ;  and  it  may  no* 
be  taken  as  law,  that  wherever  a  carrier,  or  other  bailee,  without  la- 
thority,  express  or  implied,  breaks  a  parcel  committed  to  his  care, 
and  takes  and  carries  away  the  whole,  or  a  part  of  the  contents,  with  in- 
tent to  steal,  he  is  guilty  of  larceny  (e).  The  breaking  is,  in  these  cases, 
the  essential  ground  of  distincttoiT;  for  it  was  held  in  a  modem  case, 
where  the  master  and  owner  of  a  vessel  had  disposed  of  parcels  cooi- 
mitted  to  him  for  conveyance,  that  he  was  not  guilty  of  larceny,  be- 
cause it  did  not  appear  that  he  took  the  goods  out  of  their  packages  (/}. 
This  decision  was  again  acted  on  in  a  case  where  a  man,  not  a  com- 
mon carrier,  but  employed  to  carry  thirty  trusses  of  hay  for  hire,  ap- 
propriated one  truss,  without  breaking  its  bulk,  and  was  held  not 
guilty  of  larceDy(^),  But  where  the  prosecutor  asked  a  man  wba 
was  not  his  servant  to  put  a  letter  in  the  post,  telling  him  it  contained 
money,  and  the  man  thus  intrusted  broke  the  seal  and  abstracted  the 
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7%6  Ooodi  taken  must  be  the  Property  of  another.] — ^A  man  may» 
o  one  case,  be  guilty  of  stealing  goods  which  are,  in  some  sense,  his 
»wn : — e,  g.  when,  having  bailed  them  to  another  person,  he  takes 
hem  fraudulently,  in  order  to  charge  the  bailee  in  an  action,  or 
>y  force,  in  order  to  charge  the  hundred  (»)•  But  if  the  goods  have 
jeen  taken  from  the  owner,  and  wrongfully  mingled  with  others  so 
hat  they  cannot  be  separated,  as  if  a  garment  be  taken  and  embroi- 
lered,  or  wood  be  sawed  out  into  planks,  the  owner  may  retake  the 
ikered  article  without  committing  any  offence,  however  it  may  be 
ncreased  in  value  (J).  ^ 

Joint  tenants,  or  tenants  in  common,  of  a  chattel,  as  partners  in 
lade,  cannot  commit  larceny  by  abstracting  the  goods  which  belong 
x>  bothy  because  they  have  a  common  interest  in  them;  nor  can  a 
fife  be  guilty  of  larceny  in  herself  abstracting  the  goods  of  the 
lusband  {k).  But  it  is  not  necessary  that  the  owner  of  goods  should 
)e  known,  in  order  to  sustain  an  indictment,  if  there  are  circumstances 
vhich  clearly  prove  them  to  have  been  stolen  (/).  The  personal  estate 
)f  a  dead  man  is  the  subject  of  larceny ;  for  where  he  has  appointed 
szecntors,  it  vests  in  them  on  his  death  before  probate:  where  the 
leceased  is  intestate,  it  vests  in  the  ordinary  till  administration 
^nted,  and  then  in  the  administrator  (m).  Even  the  shroud  of  a 
nan  buried  is  the  property  of  another,  for  it  belongs  in  law  to  those 
fbo  defrayed  the  expenses  of  his  funeral  (n). 

6. — The  Goods  must  be  taken  with  a  Felonious  Intent  to  steal 
Aem.] — A  taking  with  the  bare  intent  to  use  the  goods,  though  un- 
awfully,  and  to  return  them,  will  be  only  a  trespass,  if  the  original 
ntention  to  return  the  goods  be  clear ;  though  if  they  were  ever  taken 
vith  intent  to  steal,  no  restitution  will  alter  the  legal  aspect  of  the 
iffience ;  and  in  all  such  cases,  the  original  intention  is  a  question  for 
he  jury  (o).  Thus,  where  two  persons  took  two  horses  from  a  stable, 
ode  them  to  a  place  at  a  distance,  and  there  left  them,  proceeding  on 
bot,  and  the  jury  found  that  they  took  the  horses  merely  to  forward 
hem  on  their  journey,  and  not  to  make  any  further  use  of  them,  this 
Fas  holden  a  trespass  only,  and  not  a  larceny ;  as,  though  the  horses 


(i)  1  Htle,  513;  Cto.  El.  537.    In  (/)  2  Hale,  290. 

neh  cases  th^  most  be  laid  to  be  the  (m)  1  Hale,  514.     See  R.  t.  Smith, 

Milee's  goods.     See  po$t.  7  C.  &  P.  147. 

(j)  1  Hale,  513  ;  Mawman  t.  Tegg,  in)  4  BU.  Com.  235. 

\  Ross.  R.  391,  and  JH»I,  p.  229,  230.  (o)  R.  ▼.  PhiUipi  and  Strong,  2  Eait, 

(i)  I  Hale,  513.     See  Archbold's  Cr.  P.  C.  c.  16,  s.  98. 
PL  6di  ed.  IM. 
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were  taken  away  against  the  consent  of  the  owner,  the  intent  to  ste^ 
was  negatived  by  the  finding  (/>).  But  it  is  eoongfa  if  the  taking  be 
Ivcri  catiia,  for  tbe  sake  of  gain,  though  that  gain  may  only  reiik 
collaterally  from  the  possession  of  the  chattel.  Thns,  it  has  bets 
holden,  that  a  servant  clandestinely  taking  his  master's  beans  to  gire 
to  his  master's  horses,  and  thereby  depnTing  his  master  of  his  pim 
perty,  and  diminishing  his  own  labour,  is  guilty  of  larceny  (7).  In  dm 
case,  where  the  prisoner  took  and  killed  a  horse,  not  for  the  parpose 
of  deriving  any  pecuniary  advantage  from  it,  but  to  prevent  the  hone 
from  bdng  identified  as  previously  stolen  by  another,  this  was  boldea 
by  six  judges  against  five  to  be  larceny  (r).  But  clandestinely  removiif 
arUcles  belonging  to  a  woman,  in  order  that  she  may  go  to  seek  iImb 
in  a  particular  place  where  the  taker  may  have  seznal  Inlercoune  wiik 
her,  has  been  held  not  a  felonious  taking  (1). 

And  where  a  person  having  obtained  the  key  of  an  uninhabited 
house  belonging  to  a  gentleman  to  whom  he  was  domestic  servant, 
entered  it,  and  threw  several  articles  of  furniture  into  a  river  which  na 
near,  in  which  they  were  destroyed,  and  the  jury  found  that  this  wtt 
done  in  revenge  for  a  supposed  afTrout,  and  with  no  intention  of  con* 
verting  the  goods  to  his  own  use ;  the  prisoner  being  tried  for  larceny 
was,  under  direction  of  the  judge,  acquitted  {t).  And  erea  though 
there  be  a  conversion  of  the  goods,  with  a  fraudulent  and  wrongfiil 
purpose,  yet,  if  the  animus  furandi  was  wanting  when  ihej  were 
originally  acquired,  the  conversion  may  not  amount  to  larceny.  Tfaos, 
during  a  fire,  the  prisoner,  with  other  neighbours  of  the  owner  of  the 
house  which  was  burning,  took  several  articles  in  his  presence  with 
the  alleged  design  of  saving  them  from  the  flames ;  the  prisoner,  oa 


CLAIM   OF   RIGHT — FORM   OF   INDICTMRNT. 


227 


taking,  it  was  not  a  felonious  taking,  and  the  prisoner  was  dis- 
charged (tt). 

Claim  of  Right.] — ^A  bond  fide  claim  of  right  will  rebut  the  pre- 
sumption of  felonious  intention,  though  it  may  turn  out  to  be  groundless. 
Thus,  if  the  lord  of  a  manor  claiming  a  right  of  waif  and  estray,  seize 
a  horse  as  such  estray,  without  any  concealment  or  mark  of  fraud,  this 
will  be  no  felony  (v).  But  the  claim  must  have  a  colour  of  right,  and 
not  be  set  up  against  known  law,  as  a  claim  to  glean  on  the  lands  of 
another  against  his  will  (u;),  or  to  plunder  a  wreck  (x)  ;  for  these  will 
not  be  excused  merely  because  custom  has  appeared  to  sanction  such 


In  general,  however,  a  wrongful  taking  of  property  against  the  will 
of  the  owner  must  be  considered  as  felonious,  unless  shown  by  circum- 
stances to  be  otherwise.  But  the  question  of  intent  is  to  be  gathered 
from  circumstances,  on  which  the  jury  are  to  decide  ;  of  which  the  most 
important  is  the  presence  or  absence  of  concealment  at  the  time  of,  and 
subsequent  to,  the  taking.  The  question  is  always  for  the  jury ;  and 
if  they  entertain  any  doubt  whether  the  taking  were  with  intent  to 
steal,  they  ought  to  acquit  the  prisoner. 

Indictment  for  Larceny,] — ^The  following  is  the  form  of  an  indict- 
ment for  larceny  at  common  law : 

Berkshire,      f     The  jurors  for  (y)  our  Lady  the  Qaeen  upon  their  oath  [and 
to  wit,        \  affirmation,  if  one  be  a  qttakerf  &c.  see  ante,  p.  179,  &c.] ,  present, 

that  A.  B.  late  of  the  parish  of {9)  in  the  coonty  of  ,  labourer,  on  the 

firat  day  of  NoYember,  in  the  first  year  of  the  reign  of  our  Sovereign  Lady  Victoria, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  one  coat  of  the  value  of  ten  shillings,  one  waistcoat  of  the  value  of  five 
shflliDgs,  and  one  pair  of  shoes  of  the  value  of  one  shilling,  of  the  goods  and  (a) 


(«)  R.  ▼.  Leigh,  2  East,  P.  C.  c.  16. 

(v)  1  Hale,  596. 

(tp)  Steel  V.  Houghtonf  1  Hen.  Bla. 
51,  63. 

(x)  Hamilton  v.  Damee,  5  Burr.  R. 
2932. 

(y)  Aj  to  "  of,"  see  Reg.  v.  Turner, 
2  M.  &  Rob.  214 ;  ante,  p.  179.  This  is 
quasi  a  suggestion  on  the  rolL 

(x)  If  a  place  is  alleged  generally  in 
pleading  wiihoat  some  addition  to  de- 
clare the  county,  e.g.  King  street,  in 
the  parish  oi  St.  Margaret,  in  the  county 
of  MiddJesez,  as  in  this  case  it  is,  King 
etreel  wiU  be  esteemed  in  law  a  town. 
When  m  matter  it  laid  in  a  parieh,  it 


shall  be  intended  in  law  to  contain  no 
more  towns  than  one,  unless  the  con- 
trary is  shown,  Co.  Lit.  125,  b. ;  ante, 
p.  187—189. 

(a)  An  indictment  alleged  a  larceny  of 
**  a  piece  of  linen  cloth  of  A.N.**  instead 
**  of  the  goods  and  chattels  of  A.  N.** 
Held  bad  for  varying  from  the  prece- 
dents, and  also  that  "  an  indictment 
ought  to  be  certain  to  every  intent, 
without  intendment  to  the  contrary ; 
and  here  it  may  be  that  this  piece  of 
liuen  was  not  the  goods  and  chattels  of 
A.  N.  at  the  time  of  the  taking,  but  by 
him  let  out,  or  delivered,  or  pledged  to 
another/' 

Q   2 
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ell  of  niM  C.  D.  falonlooilj  did  iCnl,  toka,  and  MRf  m%j,  tgfii 
\x  laid  Lidj  the  Quean,  her  crown  mnd  dignity. 


Indictment  for  a  lubtaqiunt  Felony  after  prtvumt  Conmetia*  (i). 

Berki,   r     The  jnron  tor  our  ladj  the  Qawn  npon  l3uii  oett  [>■  to  liJbf 

loirit.   t""^  ■ffininHnB,"»w  p.  179, arte,]  pfeieBt.tlMitberetofcre, ctik. 

■t,  &C.  IJeterWng  tkt  e«url  tthtrt  tlU  dffmdent  «m  trUd  mid  tmtietti]  on  Ik 

-■  d«T  of ,  in  the  Bnt  jttx  at  onr  Mvereipi  Ladj ^etorii,  bj Uw 

fraee,  &c.(h  before)  one  J.  S.  heidiufter  mentuned,  wu  then  and  then  wiidai 
of  fehm;  (e)  which  taid  conTictiDU  1«  itill  in  fbll  force,  itrenglh,  and  effect,  aal  aat 
in  tlie  leut  Terened,  •nnnUed,  or  nude  TOid.  And  the  jnmra  afarcaaid,  Kfmt  thv 
oathaforeuid,  do  hutlier  prcMnt,  that  the  laid  J.  S.  late  of  the  pariah  of '^^— 
in  the  coantj  aforcMid,  labonrer,  beinf  ao  coaTictcd  of  lelonj  aa  afomaid,  rikr- 

wardi,  on  tbe  dtj  of in  the  Tear  «for«a«id,  with  foree  and  latl, 

at  the  pariah  laat  aforeatid,  in  the  county  «foi«n)d,  [Ikrtt  pain  <if  ttatt  ^  lit 
•«Iuo/I2«.,  ont  Mrl  qflkt  vahuqf  *:,amd  «mt  waitteMt  ^  tkt  vlme^fjt.] 
of  tlic  goodi  and  chattda  of  J.  N.  then  and  there  belnf  found,  then  and  (hm 
fUoniontlj  did  tteal,  talce,  and  earrj  awaj  [or  041  elhtr/i^f  M»f  e^ital}  afriHt 
the  form  of  tlie  italnte,  &c.  and  agaioit  the  peace,  &e. 

It  was  held  tliat  the  entire  cliarge  id  the  indictment,  mx.,  tiaX  of 
the  previous  conviction  for,  as  well  as  the  ptisoner's  guilt  or  initoceoot 
of,  a  subsequent  or  present  felony,  must  in  strictneM  be  left  lo  iuqoiij 
by  the  jury  at  the  same  time  (d).  This  was  thought  to  operate  banfl; 
OD  prisoners,  by  creating  prejudice  against  them,  ai  regarded  the  nai- 
ler of  the  subsequent  felony:  accordingly  hy  6  8c  7  W.  IV.  c.  Ill, 
(passed  20  Aug.  1836)  it  is  declared  unlawful,  on  the  trial  of  any  per 
son  for  a  subsequent  felony,  to  charge  the  jury  to  inquire  concerakc 
such  previous  conviction,  till  aller  they  have  inquired  concerning  mA 
subsequent  felony,  and  have  found  such  person  guilty  of  the  same; 
and  whenever  in  any  indictment  such  previous  conriction  shall  be 
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vions  conviction  for  felony,  at  the  same  time  that  they  inquire  con* 
ceming  the  subsequent  felony. 

It  was  thought  desirable  that  as  a  subsequent  felony  committed  after 
a  previous  conviction  is  occasionally  tried  at  sessions  (though  exposed 
to  so  severe  a  punishment  as  transportation  for  life,  see  ante^)  the  fullest 
guide  should  be  here  afforded  for  the  conduct  of  the  trial. 

Points  relating  to  Indictments  far  Larceny.] — Besides  the  points 
relating  to  the  venue,  to  the  name  and  addition  of  the  party  accused, 
and  to  the  statement  of  time  and  place,  all  of  which  have  been  treated 
of  already,  the  following  points  are  important  in  framing  indictments 
tor  larceny. 

1.  The  Description  of  the  Goods  stolen,  as  to  Number,  Quantify, 
Species,  Entire  or  Mixed,  Value,  Annexed  to  Freehold,SfC.] — ^The  kind 
of  goods  stolen  must  be  described  specifically,  by  the  name  usually  ap- 
propriated to  it ;  for  if  the  prisoner  be  charged  with  stealing  one  thing, 
and  be  proved  to  have  stolen  another,  he  must  be  acquitted.  If  a  statute 
makes  it  capital  to  set  fire  to  a  stack  of  ^'  pulse  or  com,"  it  is  sufficient 
to  state  that  the  prisoner  set  fire  to  a  stack  of  beans  (f)  or  barley  (g.) 
The  number  of  things  stolen  (A),  and  if  of  different  kinds,  the  number  of 
each,  should  be  stated  under  a  scilicet ;  but  if  so  laid  need  not  be  accu- 
rately proved ;  and  if  the  party  stole  any  one  of  the  articles  enumerated, 
or  any  part  of  the  quantity  alleged,  the  charge  will  be  sustained ;  but  res- 
titution cannot  in  strictness  be  claimed  of  any  other  goods  than  those 
claimed  on  the  record  (t).  It  must  appear  on  the  face  of  the  indictment 
that  the  thiug  taken  is  one  in  respect  of  which  larceny  may  be  committed ; 
and,  therefore,  if  it  charge  stealing  a  pheasant,  without  stating  the 
bird  to  be  tame  or  confined,  it  will  be  bad,  although  the  pheasant  taken 
should  in  proof  be  shown  to  be  so  reclaimed  as  to  be  the  subject  of  a 
charge  of  larceny  if  properly  laid  (f).  An  indictment  charged  the 
stealing  of ''  four  live  tame  turkies  ;*'  it  appeared  that  they  were  stolen 
while  alive  in  another  county,  and  there  killed,  and  that  when  dead 
they  were  brought  into  the  county  where  the  trial  took  place,  the 
twelve  judges  held  that  the  word  '*  live"  could  not  be  rejected  as  sur- 
plusage, so  that  the  charge  not  being  proved  as  laid,  the  conviction 

(/)  I^  ▼•  Woodward,  I  Moo.  C.  C.  (t)  2  Hale,  182 ;  1  Ch.  Cr.  L.  235 ; 

323.  3  id.  946. 

(g)  R,  T.  Swaikhu,  4  C.  &  P.  548.  (J)  R.  v.  Fiough,  2  East,  P.  C.  c.  16, 

(M)  A  **  great  quantity  of  fiah/'  bad,  a.  41. 
Jt.  V.  CfilUri,  1  East,  P.  C.  583. 
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was  wrong  (i).  Mr,  Juitice  Holroyd  on  that  occukm  obwmd,  tbtl 
an  indictmeat  for  stealing  ^dtadamaaaX  should  state  that  it  was  dead: 
for  on  a  general  statement  that  a  party  stole  the  animal  it  b  to  be 
inUnded  lliet  he  stole  it  alive  (I).  On  a  subsequent  conviction  fix 
feloniously  receiving  "  a  lamb,"  it  was  shown  to  have  been  dead  bclbie 
the  prisoDer  received  it,  and  LiltUdale,  J,  respited  judgment, doubt- 
ing whether  the  indictment  must  not  be  taken  to  have  chaiged  die 
stealing  of  a  ^iniir;  animal.  But  the  twelve  judges  held  the  omvictioo 
light :  it  being  immaterial  to  the  prisoner*!  oSence  whether  the  lamb 
was  alive  or  dead,  and  his  offence,  with  the  punlshmeot  for  it,  being  is 
both  cases  the  same  (m).  Where  the  indictment  charged  defendut 
with  stealing  one  busliel  of  chaif,  one  bushel  of  oats,  and  one  haibel 
of  beans,  and  the  evidence  was,  that  the  antclee  were  mixed  tf^ieOier, 
Bayley,  i.,  held  the  description  insufficient,  and  held  that  it  shook! 
have  been  laid  as  "a  certain  mixture  consisting  of  one  bnsbd  of 
chaff,"  &c.  (n).  A  chargeof  setting  fire  toastack  of  straw  washeld  Ml 
supported  by  proof  that  it  was  part  stubble,  and  part  coleseed  straw  (e). 
In  an  indictment  for  stealing  monies,  it  is  not  sufficient  to  charge  tbit 
the  prisoner  stole  a  certain  sum,  e.  g.  "  ten  pounds  in  monies  nam- 
bered,"  but  it  is  necessary  to  specify  some  of  the  pieces  of  money,  «itb 
which  the  evidence  may  consist  and  correspond  (p).  Whereas,  is 
indictments  for  stealing  notes  and  other  securities  for  the  payment  c^ 
money,  tliey  may  be  described  in  a  general  manner,  as  "  divers,  to 
wit,  nine  bank  notes  for  the  paymentof  divers  sums  of  moDey,  amouat- 

{k)R.t.BdK'ardia»dWidka'{\i2A),  aninul,  too,  wu  tbe  lamB  witetbcr  Hw 
Rnsi.  &  Rr- 497.  laR.t.JohnWU-  or  dud.  But  now,  in  JZ.  v.  Cbvrfl  ^ 
liam,.   1  Mnoa,  Cr.C.  lO;   (\n;>).   tlie        Cr^cn.Eiiil'sP.C.Gir.C.w.schinwJ 
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ing  in  the  whole  to  the  sum  of  9/.  and  of  the  value  of  9/." — and  need 
not  be  set  out  or  further  individually  particularized  on  the  record  (p). 
A  piece  of  silk  containing  six  handkerchiefs  in  number,  not  separated, 
though  called  a  *'piece  of  silk  haudkerchjefs/'  was  held  well  described 
as  **  six  handkerchiefs ;"  for  they  were  charged  for  in  the  trade  by  the 
number  of  them,  and  a  line  of  cotton  maiked  the  place  for  separating 
each  (q).  It  is  Usual  to  state  each  kind  of  goods  stolen  to  be  of  some 
specific  value  (r) ;  and  though  it  may  be  doubted  whether  in  cases  of 
simple  larceny  this  is  necessary,  since  the  distinction  is  abolished  be- 
tween grand  and  petty  larceny,  by  7  &  8  6.  IV.  c.  29,  s.  2,  it  is  ad- 
visable to  insert  it,  as  it  binds  tlie  prosecutor  to  no  correspondent 
proof,  and  cannot,  therefore,  prejudice  him  (5). 

Pett^  Thefts.] — ^This  may  be  a  proper  place  to  mention  the  subject 
of  prosecutions  for  petty  thefts,  which,  at  common  law,  would  have  been 
petty  larceny  as  being  only  of,  or  under,  I2d.  value.  It  is  felony  to  take 
ammofurandiy  the  flesh  or  skin  of  any  tame  or  wild  fowl,  or  of  any  deer 
or  other  dead  beast /era  natura^  and  fit  for  food,  out  of  the  possession 
of  another ;  for  being  dead,  they  are  under  ''  propriety ;"  and  the  like 
of  the  skin  of  any  animal,  whether  tame  or  f era  natura  {t).  Again,  it 
is  felony  to  pull  the  wool  from  a  live  sheep,  and  to  carry  it  away,  or 
to  kill  it  and  take  the  skin,  leaving  the  carcase  behind  (u).  But  in  all 
these  cases,  unless  the  thing  so  taken  exceed  the  value  of  I2d,{v)f  so 
as  to  have  constituted  at  least  grand  larceny  at  common  law,  it  is  a 
matter  for  a  committing  magistrate  as  well  as  the  quarter  sessions,  to 
consider  that  thoughtless  frolics  are  often  played  with  these  kinds  of 
property,  from  their  trifling  value,  without  any  fraudulent  or  felonious 
des^n,  and  that  de  minimis  non  curat  lex.  **  The  question  therefore 
whether  felony  or  not,  must  depend  on  the  circumstances  denoting  the 
intention  ;  on  the  quantity  of  property  taken  ;  on  the  behaviour  of  the 
party  at  the  time ;  and  if  a  wicked  disposition  be  discovered,  une  dis- 
position dfaire  un  mat  chose,  as  it  is  described  by  Britton,  it  may  be 
evidence  of  felony  notwithstanding  the  trifling  quantity  of  the  thing 
taken"  (tc;).  Though  it  seems  assumed  by  the  court  in  the  case  last 
cited,  that  taking  milk  from  a  cow  will  not  support  an  indictment  for 

(p)  R.  V.  Johnaon,  3  M.&  S.  539.  (v)  In  1  Leach,  172,  the  words  be  qf, 

(q)  B.  T.  Nibbtf  1  Mood.  C.  C.  25.  are  used  instead  of  exceed,  which  latter 

(r)  2  Hale's  F.  C.  182.  word  appears  correct ;   see  4  Bla.  Com. 

(«)  I  Leach,  468 ;  3  Ch.  Cr.  L.  947.  229  ;  Dalton,  c.  156. 

(/;  Staandford,  25 ;  cited  Dalton,  c.  (v)   Bj  the  twelve   judges,   Easter 

156,  p. 351;  1  Hale,  571;  ante,p,2lS.  Term,  1777;   72.  v.  Martin,  1  Leach, 

(a)  Dalt.   uin  ttipra,  citing  Cromp.  171.     See  p.  234. 

36;  Martin'M  case,  1  Leach,  171. 
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larceny,  unless  taken  fraudulently,  and  with  intent  to  Meal  totbe  nbe 
of  I2d.,  this  seems  a  mistake  in  the  report ;  for  to  cteal  under  or  Is 
that  value  vas  only  petty  larceny  at  common  law,  n  that  the  eril  that 
slated  of  prosecuting  mere  trespasses  as  peUy  larcenies,  ia  not  anided 
by  the  rule  laid  down. 

Eggs  of  birds, /era  nafwrte,  are  not  the  mbject  of  larceny  (z);  bol 
it  seems  that  a  stock  of  bees  is  (y). 

If  apples  are  gathered  from  the  tree  and  carried  away,  thisiiM 
felony  at  common  law,  for  they  were  part  of  the  freehold  till  serered; 
but  if  taken  away  animo  Jurandi,  after  being  gathered  by  the  owacr 
(or  at  a  preTions  time  by  the  felon),  are  the  subject  of  larceny.  So  if 
a  tree  or  corn  be  cut  down  and  at  once  carried  off  by  a  stranger,  it  ii 
no  felony ;  whereas  the  cutting  them  down  at  one  time  and  t^isf 
them  away  at  another,  or  after  being  severed  by  any  other  penoa,«iD 
amount  to  that  offence  (z). 

The  Statement  of  the  Pertont  whose  Property  tkt  Ooodswert  at  tin 
Time  of  the  Stealing: — Ovmer  or  Principal  Felon  [/jiibioiDit,jv.]— If 
the  real  owner  of  stolen  goods  is  known,  and  has  had  dther  actoil, 
viz.  personal,  or  only  constructire  possession,  t.  e.  by  his  bailiff,  agent, 
or  servant,  they  must  be  stated  to  be  his  (a).  Again,  if  goods  arelaid  at 
bebnging  to  one  who  is  only  servant  to  the  true  owner(fr),  or  is  a  manied 
woman  (c),  tbe  prisoner  must  be  acquitted.  If  the  real  owner  ttak 
his  own  goods  from  his  bailee,  they  most  be  described  aa  the  bailee'sCO* 
If  the  party  in  whom  the  ownership  is  laid  be  mistaken  or  mlraanied, 
the  prisoner  will  be  entitled  to  an  acquittal  (e).  If  the  owner  be  bd- 
known,  they  may  be  laid  as  "the  goods  of  a  person  to  the  jnroia  na- 
known,"  for  it  is  the  queen's  suit,  and  the  felony  mast  be  punished  (/)■ 
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be  unknown,  he  may  be  described  in  like  manner ;  but  if  the  name  of 
the  owner  or  principal  felon  appear  in  evidence  before  the  grand  jury, 
and  his  name  is  on  the  back  of  the  bill,  such  an  indictment  cannot  be 
supported  (A).  But  goods  may  be  laid  as  belonging  to  any  person  who 
had  a  special  property  in  them  at  the  time  of  the  theft,  e.^r.,  a  carrier 
to  whom  they  were  entrusted  for  conveyance  (t),  a  pawnee  with  whom 
they  were  left  in  pledge  (J)  ;  a  laundress  who  received  them  to  wash 
them ;  or  the  agister  of  cattle  (k).  Clothes  and  necessaries  provided 
for  children  under  age  may  be  laid  either  as  the  property  of  the  chil- 
dren (/),  or  of  the  father  who  provided  them  (m) ;  but  if  the  clothes  be 
furnished  by  the  father  in  pursuance  of  indentures  of  apprenticeship, 
by  which  his  son  is  bound  to  him,  they  must  be  laid  to  belong  to  the 
son  (ji).  Goods  let  with  a  ready  furnished  lodging,  if  stolen  by  any 
one  except  the  lodger,  must  be  described  as  the  goods  of  the  lodger, 
not  as  the  goods  of  the  landlady,  who  has  parted  with  the  right  to  the 
possession  of  them,  and  could  not  have  maintained  trespass  if  the 
taking  had  been  other  than  felonious  (o).    As  there  is  no  property  in 


▼.  Walker,  3  Camp.  264  ;  R. 

.^oMmtam^  Holt,  595.  In  R.  ▼.  JZo- 
Holf  1  C.  N.  P.  595,  the  indict- 
It  was  for  plnndering  the  wreck  of  a 
brig.  In  one  ooont  the  property  of  the 
brig  ^m  laid  in  penons  therein  named ; 
in  tbe  other,  it  was  laid  in  penons  nn- 
hnown.  The  witness  conld  not'recollect 
tte  Christian  names  of  some  of  the 
owners  laid  in  the  first  count,  and  on  the 
seeood  connt,  Riekardt,  C.  B.,  held  he 
eovld  not  say  the  owners  were  unknown. 
And  prisoner  was  acquitted.  He  quoted 
a  ease  at  Chester,  where  the  property 
bei^g  laid  in  a  person  unknown,  it  was 
dear  at  the  trial  that  he  was  known, 
and  might  easily  have  been  ascertained. 
Lord  Xcnyon  directed  an  acquittal. 

In  it.  T.  Catpar  and  otkert,  2  Mood. 
C.  C.  101  ;  9  C.  &  P.  289, 8.  C.  {gold~ 
imti  emn).  The  Catpan  were  indicted 
ia  different  counts  as  accessaries  before 
tiie  foetyby  an  indictment  which  charged 
"ttaft  a  eeriam  evil-dupoied  penon 
fidrndoosly  stole  certain  goods*  and  that 
Oupmr  feloniously  incited  the  said  eril- 
dispoaed  person  to  commit  the  said 
lUony,  and  that  C.  D.  and  E.  F.  felo- 
aioQsly  received  the  said  goods,  know- 
ing tibiem  to  be  stolen.*'  This  was  held 
b^  as  against  the  Caepare :  for  though 
in  the  case  of  receiving  stolen  goods 
(first  fTff^'^P*^^^  to  the  offence  oif  an 
•Dceaurj  nfier  the  feet,  by  3  W.  &  M. 
C.9,  s.4,aiid  now  by 7 &8  G. lY.  c.  29, 


B.  54),  the  whole  offence  maybe  brought 
home  by  tracing  the  goodi,  without 
identifying  the  person  of  the  thief;  it  is 
different  in  the  case  of  an  accessary 
hrfore  the  fact,  where  the  identity  of  the 
person  to  whom  the  accession  is  charged 
must  be  made  out  by  naming  and  show- 
ing him  to  the  jurors  in  the  indictment, 
or  stating  as  an  excuse  for  the  omitting 
his  name,  that  he  was  unknown. 

But  it  was  held  good  against  the 
other  persons  charged  as  receivere  as 
for  a  substantiye  felony,  without  stating 
the  name  of  the  principal  felon.  The 
7  &  8  G.  IV.  c.  29,  s.  54,  confirms  the 
old  law  as  to  aeeeeeariee,  Uiough  it  also 
gives  another  mode  of  proceeding  for  a 
substantive  felony,  8.  C. 

(0  R.  V.  Deakin,  2  East's  P.  C.  658. 

Ij)  2  Hale,  181 ;  1  id.  513  ;  2  East's 
P.  C.  652. 

{k)  R.  V.  Woodward,  2  East's  P.  C. 
653. 

(0  Seems  best,  R.  v.  Fbregate,  1 
Leach,  463. 

(m)  R.  V.  Hayne,  12  Co.  113 ;  2 
East^B  P.  C.  654. 

in)  JZ.  ▼.  Fortgaie,  1  Leach,  463. 
0)  R.  V.  BeUtead,  R.  &  Ry.  411 ; 
R.  V.  BruHtwick,  1  Moo.  C.  C.  26.  If 
the  larceny  is  committed  by  the  lodger, 
they  may  by  ttaiuie  be  described  as  the 
property  of  the  owner  or  person  letting 
to  hire,  7  &  8  G.  IV.  c.  29,  8.45. 


234  or  SIMPLB  LARCBKT  :— BTATIMO  OFFENCK. 

a  dead  body,  it  ia  not  larceay  to  remove  it  from  the  givn ;  bat  it  ii 
larceny  to  lake  the  shroud  or  coffin,  which,  in  inch  case,  (bontd  be 
stated  as  the  property  of  the  personal  repreaeataiives  of  the  deceis* 
ed(ji).  At  common  bw,  where  goods  were  the  property  of  the 
partners,  trustees,  or  a  public  body,  it  was  necewary  to  state  sU  the 
parties  so  interested  conectly ;  but  this  was  rendered  unnecessary  ia 
Tarious  cases  by  sereral  statutes,  the  provisions  of  which  ha*e  bcei 
consolidated  and  ejclended  by  7  G.  IV.  c.  64,  s.  14,  15,  16,  17,  IS. 
tbe  substance  of  which  will  be  found  in  a  former  section  (9).  Goodi 
seized  under  Ji.  fa.  may  be  described  as  the  property  of  ibe  piKj 
against  whom  the  writ  issued ;  for  though  they  are  io  cuatodis  legis, 
the  original  owner's  property  in  them  continues  till  they  are  Bold(r). 
So,  if  B.'s  goods  are  stolen  from  him  by  A.,  and  again  from  A.  by  C, 
the  goods  may  be  described  as  either  of  B.  or  of  A. ;  of  B.,  because  bii 
property  as  true  owner  is  not  divested  by  tbe  tortious  taking:  or  of 
A.,  because  A.  had  a  possession  good  against  C.  (>)■ 

3.  The  Statement  of  the  Ofence.]—'the  words  which  designate  tbt 
offence  are  "  felonioutly  did  tteal,  take,  amd  carrif  atvay  ;"  but 
where  horses  or  cattle  are  stolen,  the  words  lead  or  drive  may  be  sub- 
stituted for  carry  (f).  Where  tbe  prisoner  has  unlawfully  milked  t 
cow,  and  taken  away  the  milk  (which  if  done  with  intent  lo  stfsl 
it,  ia  larceny)  (u),  the  following  description  of  the  offence  may  be 
used: — 

Form  of  Indictment  for  stealing  Milk. 

A.  B,  four  qoarti  of  milk,  of  the  ralae,  Sec.  of  the  goodi  and  diattdi  of  C.  Dh 
there  then  found  and  being,  felooionglj  did  steal,  take,  and  cutj  awn;. 
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qf  Simple  Larceny.]— Bj  7  &  8  G.  IV.  c.  29,  s.  3,  it 
is  enacted, ''  that  every  person  convicted  of  simple  larceny,  or  of  any 
felony  thereby  made  punishable  like  simple  larceny,  shall  (except  in 
the  cases  thereinafter  othenvise  provided  for)  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprison- 
ment." 

Hard  Labour  or  Solitary  Confinement.] — By  section  4  of  the  same 
act,  the  court,  whenever  they  sentence  a  party  convicted  under  it  to 
imprisonment,  are  empowered  to  direct  the  offender  to  be  kept  to  hard 
labour  or  in  solitary  confinement,  subject  to  7  W.  IV.  and  1  V.  c.  90, 
1.  5,  as  to  solitary  confinement,  post,  Ch.  VII.  s.  15. 


SECTION  III. 
Of  Larceny  of  Public  or  Private  Securities. 

Larceny  of  Securities.] — ^At  common  law  the  stealing  of  securities 
which  had  no  intrinsic  value  was  no  larceny,  at  all  events  none  beyond 
the  value  of  the  substance  on  which  they  were  written  (v).  But  as 
their  protection  has  become  of  great  importance,  in  consequence  of 
the  introduction  of  bills  and  paper  currency,  they  have  been  protected 
by  several  statutes.  These  have  been  consolidated  and  extended  by 
7  &  8  G.  IV.  c.  29,  s.  5,  which  enacts, — "  that  if  any  person  shall 
steal  any  tally,  order,  or  other  security  whatsoever,  entitling  or  evi- 
dencing the  title  of  any  person  or  body  corporate  to  any  share  or 
interest  in  any  public  stock  or  fund,  whether  of  this  [viz.  united] 
kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or 
m  any  fund  of  any  body  corporate,  company,  or  society,  or  to  any 
deposit  in  any  savings'  bank,  or  shall  steal  any  debenture,  deed  [see 
post,  sect.  28],  bond,  bill,  note,  warrant,  order,  or  other  security 
whatsoever  for  money,  or  for  tlie  payment  of  money,  whether  of  this 
kingdom  or  of  any  foreign  state,  or  shall  steal  any  warrant  or  order 


(v)  SieoHng  itan^ed  pieetM  qf  paper,  ceny  within  7  &  8  6«  IV.  c.  29,  s.  5, 

See  Stn.   1133,  R,  v.  Wettbeer.    Ac-  for  being  only  in  an  embryo  state,  they 

g»ytaiififf  in  bUnk  on  stamped  paper  famish  only  the  means  of  making  bills  at 

widiout  ntm   or  name  of  drawer »  are  a  future  time.    R.  ▼.  Hart  (Minter), 

neither  bills  of  exchange  nor  orders  for  6  C.  &  P.  106  (6y  three  judges). 
payment  of  money  as  subjects  of  lar- 
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ftr  tbe  deEwfy  or  iimmJfei  of  uv  foxl*  or  raluabk  thing,  evi 

oKetnAa  thall  be  iteMed  gvkj  oT  blooy,  of  the  ume 

tlw  mac  degree,  ud  pnnwkiblt   in  the  aaxne  oniiner,  as  if  be  hi4j 

Molea  any  ehMtd  of  the  Eke  valoe  tritk  tbe  »hare,  interest,  or  depodtl 

to  vUch  tlie  wcnitj  ae  Mokn  mMy  rdu^  or  with  the  i 

tW  MCnniy  W  stolen  or  second  tfcenby,  U)d  remaiaing  unsatisfied,  at 

witli  the  Take  of  flic  good*  or  other  TaloaUc  thing   roeationed  ii 

Ibe  wamat  or  order;  and  each  of  ihoe  seveni  docamenta   hereii 

belbre  ennaierated,  (haU   dtnogfaoal  this  act   be  deemed   for  ev< 

parpoae  to  be  tnclnded  under,  and  denoted  by  the  worda  "  w. 

The  fofloiring  ts  Uie 

Indictment  for  Stealing  Securities  /or  Money. 
That  A.  B.  Zdttcritmg  kimj,  on,  lie.  nib  force  and  anni  it.  &«.  aiont 
bill  of  gebipce  for  tbe  paf&ieat  of  Gft;  pounds,  tai  of  tfa«  valae  of  fifty 
one  pmauatnrj  note  for  the  ptyntnt  of  fifty  poundi,  utd  of  the  vilua  of 
povndi,  OM  proouuaiy  note,  called  a  bank  port  bill,  for  the  paymi 
peoadt,  and  of  the  *alae  of  fifty  ponndi  (w).  and  diien.  to  flit,  niat  notea  of 
gnenor  and  campany  of  tlw  bank  of  Eoglind.  tot  tb«  paymrat  of  din 
money,  amonntlaf  ia  tbe  irbolc  to  tlie  mm  of  one  bnndrod  pOBnd«  (j-), 
Talae  of  one  bnadred  ponndi,  the  aaid  bill  of  eichinfc,  promiasory  oolea,  and  Dnv  , 
of  Uk  goTcnior  and  cempaiiy  of  tbe  bankof  England,  at  the  time  of  tbe  committiiM 
tbe  hSoaj  aforesaid,  being  the  property  of  C.  D.,  and  the  raid  Mreral  mnu  t(^ 
money  payable  ant!  Kcured  by  and  npon  the  same  respectJTely,  being  then  aal  j 
there  dne  and  nnaatiafied  to  the  laid  C.  D.,  the  proprietor  thereof,  feloniooaly  dU  1 
■teal,  take,  and  carry  away,  agaioit  tbe  fona  of  the  (titute  (y)  in  such  caie  madl 
and  protided,  and  againit  the  peace  of  our  l^dy  the  Queen,  her  croim  and  dipiilji 

Poinlt  relative  to  Indictment.] — It  was  held  on  the  italules  ia 
force  belbre  this  act,  that  it  was  not  necessary,  in  an  indictment  fbt  ] 
stealiDg  written  iastruraenta,  to  set  tliem  out  as  in  an  indictment  for  I 
foigery ;  but  that  it  was  sufficient  to  bring  tlieiu  within  the  description  | 
of  the  statute  {z),  and  the  same  rule  will  apply  to  the  present  mora ' 
extended  provision.  It  seems  tbat  notes,  bills,  and  other  securities, 
ought  not  to  be  described  as  gaods  and  chattels,  but  as  the  property  of 
the  prosecutor ;  where,  however,  they  were  laid  to  be  "  the  property 
and  chattels  of  C.  D.,"  the  word  "  chattels  "  was  rejected  as  surplusage, 
and  the  indictment  sustained  (a).    Halves  of  notes,  if  stolen,  shouM  be 

(k)  3  Ch.  Cr.  Lav,  947,  lit  rd.  P.  C.   601  ;    and   lee  Jt.  t.  AtMt,  t 

(x)  SeeJI.T./oAn40B,3M.&S.  :i39.  Leach,  1151,  coK  oF  eicheqaec  bilk  not 

(v)  EMeotial,  R.  y.  Pearton,  1  Moo.  ahown  to  be  aigned  by  the  proper  pa- 

C.  C.  313  i  S.  C.  5C.h  P.  121.  Eon ;  and  R.  t.  Aiolm,  2  Eaat'a  P.  C. 

(«)  X.  T.  ^Amm,  3  M.  &  S.  539.  602. 
(a)  It.  T,  S«dt  and  Morrit,  2  East, 
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SO  described  (6).  An  unnecessarily  minute  description  of  an  instru- 
ment may  be  fatal ;  as  where  an  indictment  for  stealing  a  bank  note 
alleged  it  to  be  '*  signed  for  the  governor  and  company  of  the  bank 
of  England,  by  J.  Booth/'  and  no  evidence  of  Booth's  sigpiature  was 
given,  the  judges  held  the  prisoner  entitled  to  an  acquittal  (c) ;  and 
therefore  it  is  best  to  describe  it  as  simply  as  possible.  Where  there 
b  any  doubt  of  the  genuineness  or  validity  of  a  written  instrument 
stolen,  it  is  right  to  add  a  count,  charging  the  prisoner  with  stealing 
the  paper  and  the  stamps,  on  which  it  seems  he  may  be  convicted  (d) ; 


(k)  JL  ▼.  Mead,  4  C.  &  P.  535. 

(c)  JS.  ▼.  Craven,  Rum.  &  Ry.  110. 

(d)  R.  ▼.  Aslett,  2  Leach,  958. 

In  R,  ▼.  Clark,  2  Leach,  1039 ;  R.  & 
Ry.  181, 8.  C,  the  fourth  count  charged 
that  prisoner  felonionsly  did  steal  135 
pieees  of  paper,  each  being  stamped  with 
a  stamp  of  fonr  shillings  value,  four 
shflliiigs  being  the  stamp  directed  by  the 
statute  in  such  case  made  and  provided, 
cm.  every  promissory  note  for  payment 
to  ttkt  bearer  on  demand  of  any  sum  of 
■Mney  not  exceeding  1/.  1«.  all  the  said 
pieces  of  paper  being  so  stamped  as 

alSvresaid  and  beimff  the  property  qf 

(eoutry  bankers) ;  and  each  and  every 
of  ttkt  said  stampa  being  then  aTailable 
aad  of  full  force  and  effect,  against  the 
peace,  &c.    The  facts  were  that  the 
•otes  of  certain  country  bankers  which 
Ind  been  paid  by  their  London  corres- 
pondent, were  stolen  during  their  pas- 
sage ba^,  in  order  to  be  re-issued.    Ob- 
jection, that  the  notes  stolen  were  of  no 
value,  being  mere  waste  paper  till  their 
re-isaoe,  and  so  were  neither  securities 
for  money  nor  subjects  of  larceny  at 
common  law,  and  that  the  stamps  having 
been  need  as  such  were  not  saleable  as 
ifaayn,  till  thej  had  re-assumed  that 
character  by  the  re-issue  of  the  notes  on 
wfaidi  they  were  impressed.    The  pri- 
soner being  found  guilty,  the  question 
whether  tiie  paper  and  stamps  were  the 
piupcity  of,  and  of  any  value  to,  the 
prosecutors,  who  were  unquestionably 
tha  owners  of  them,  so  as  to  be  the 
subject  of  larceny  at  common  law,  was 
sabaaitted  to  the  judges.  Judgment  was 
deltvwad  by  Grote,  J.    **  Their  charac- 
ter and  value  as  promissory  notes  were 
certainly  extinct  at  the  time  they  were 
itoleo  ;  but  even  in  this  state  they  bore 
about  them  a  capability  of  being  legally 
restored  to  their  Ibrmer  character  and 
pritfhic  valoa.    It  was  a  o^^iltty  in 


which  these  owners  had  a  special  inte- 
rest and  property.  The  act  of  re-issuing 
them  would  have  immediately  manifested 
their  value  as  papers,  for  it  would  have 
saved  their  owners  the  expense  of  re- 
printing other  notes,  and  of  purchasing 
other  stamps,  to  which  expense  it  was 
proved  they  were  put,  on  their  being  de- 
prived of  these  papers  by  the  crime  of 
the  prisoner.  In  what  sense  or  meaning 
therefore  can  it  be  said  that  these  stamped 
papers  were  not  valuable  property  of 
their  owners  ?  They  were  indeed  only 
of  value  to  those  owners  ;  but  it  is  enough 
that  they  were  of  value  to  them  ;  their 
value  as  to  the  rest  of  the  world  is  im- 
material. The  judges  therefore  are  of 
opinion  that  to  the  extent  of  the  price  of 
the  paper,  the  printing,  and  the  stamps, 
they  were  valuable  property  belonging  to 
the  prosecutors ;  and  the  prisoner  has 
been  legally  convicted." 

R.  V.  Vpse  and  Clark,  in  1829,  was  a 
case  of  similar  circumstances,  and  re- 
ceived the  same  decision.  Those  judges 
who  doubted  whether  re-issuable  notes 
of  a  country  banker  which  had  been 
paid,  and  when  stolen  were  in  the  owners* 
hands,  in  order  to  be  re-issued,  can  be 
called  valuable  securities,  all  held  that 
they  were  **  goods  and  chattels,*'  so  as 
to  be  the  subject  matter  of  an  indict- 
ment for  receiving  goode  and  ekaileU  of 
the  prosecutors,  well  knowing  them  to 
have  been  feloniously  stolen.     1  Moo. 

O.    \jm     A.    218. 

A  different  principle  had  been  acted 
on  in  1812.  Promissory  notes  issued 
by  country  bankers  had  been  paid  by 
their  London  agents  to  the  holders,  and 
w^re  on  their  road  back  uncancelled,  in 
order  to  be  re-issued.  Held,  **  pnmue^ 
wry  notee**  within  7  6.  III.  c.  50,  s.  1, 
against  secreting  letters  containing  pro- 
missory notes,  R,  v.  Raman,  R.  &  Ry. 
232 ;  2  Leach,  1090, 1093,  8.  C.    But 
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but  describing  a  bank  note  as  "  a  certain  note,  commiHtlj  called  t 
bank  note,"  will  not  suffice  (e). 

Punic  Amen  ^.] — The  punishment  for  stealing  the  above  secnriliB  ii 
the  lame  with  that  of  larceny  at  common  law,  aitU,  p.  335. 


SECTION  IV. 

Op  Breaking  ihto  Houses,  Shops,  Warebouses,  &c.  akd 

STEAURO  THEREIIT. 

Br  7  &  8  O.  IV.  c.  29,  s.  12,  if  any  penon  shall 

break  and  enter  any  dwelling  house,  and  steal  therein  any  disttcl, 
money,  or  valuable  security  to  any  value  whatever  (/) ; 

or  shall  steal  in  any  dwelling  house  any  chattel,  money,  or  voloilik 
security  to  the  value  in  the  whole  of  5/.  or  more,  every  such  oftnda 
being  convicted  thereof,  was  to  suffer  death  as  a  felon, 

provided  (s.  13)  that  no  building,  though  within  the  same  curtUagt^f) 

a  check  on  ■  busker,  nnitunped  and  39  El.  e.  IS.   Tlut  put  oT  7  ft  B  0.  IT. 

made  payable  to  D.  F.  J.  and  not  to  c.  S9, 1. 12,  wkieh  relaMd  to  K«alia|M 

bearer,  ia  not  a   "  valuable  Mcnritj"  anj  Tains  in  a  dwelling  bcnue,  any  p(l> 

within  the  abois  act.     R.  t.  Yalm,  1  ion  therdn  bdns  pot  Id  tear,  li  n- 

Mood.  C.  C.  170.    Yet  it  had  been  held  pealed,  7  W.  IV.  and  1  V.  c  86,  a.  1, 

that  •  bill  need  not  Im  in  a  negoti^ila  and  replaoed  in  i.  5,  Me^Mf,  p.M3. 
■tate,  t.  g.  bf  indoraemsnt  of  payee,  In  (y)  "  CuHUag^  i»   a  gWM,  jtA 

order  to  a  conriction  nnder  22  G.  II.  field,  or  pieoe  of  nnd  grouid  bdiBflv 

e.2b.    Anon,  (before  the  12  judgei),  to  the  mewlMge,"  ZVnwa  dt  fa  %,  tit 

a  Eut'i  P.  C.  598.     It  wa*  held  that  a  UL     Tb«  dowu  — -i*--1It  Imlato 


OV  BREAKING    HOUSES,   SHOPS,    &C. 


239 


IweUing  house  and  occupied  therewith,  shall  be  deemed  part  of 
welling  house,  for  the  purposes  of  burglary  or  for  any  of  the 
38  aforesaid,  unless  there  be  a  communication  between  such 
g  and  dwelling  house,  either  immediate,  or  by  means  of  a  covered 
:losed  passage,  leading  from  the  one  to  the  other, 
above  capital  punishment  of  breaking  and  entering  a  dwelling 
and  stealing  therein  to  any  value  whatever,  was  repealed  by 
W.  IV.  c.  44,  s.  l,and  by  s.  2,  every  person  convicted  of  any  of 
mies  above  specified,  as  principals  or  accessaries  before  the  fact, 
ide  liable  to  transportation  for  life,  or  for  not  less  than  seven 
being  also  subject,  before  being  transported,  to  imprisonment 
-  without  hard  labour  in  the  gaol  or  house  of  correction,  or  to 
fined  in  the  penitentiary  for  not  exceeding  four  years,  nor  less 
16  year.  So,  the  capital  punishment  inflicted  by  7  &  8  G.  IV. 
s.  25,  for  *'  stealing  in  any  dwelling  house  any  chattel,  money, 
lable  security  to  the  value  in  the  whole  of  51,  or  more,"  was 
ted  by  2  &  3  W.  IV.  c.  62,  to  transportation  for  life.  And  the 
mitigated  punishments  of  those  two  offences  are  now  repealed 
V.  IV.  and  1  V.  c.  90,  s.  1,  and  are  further  lowered  to  trans- 
on  for  not  exceeding  fifteen  nor  less  than  ten  years,  or  imprison- 
or  not  exceeding  three  years. 

Ictmentfor  breaking  a  dtvelling  house  and  stealing  therein.    See 

W.  IV,  and  1  V,  c.  90,  8,  \  ;  and  7  ^  S  G.  IV.  c,  29,  #.  12 

tnte,  p.  238.) 

A.  B.,  late  of  the  parish  of  B.,  in  the  county  of  B  ,  labourer,  on,  &c., 

parish  aforesaid,  in  the  county  aforesaid,  the  dwelling  house  of  J.  N.  (A) 


nd  iMm,  were  all  in  one  range  of 
I  in  the  order  mentioned,  and 
me  roqff  but  not  inclosed  by  any 
oourtyard,  and  without  commu- 
1  from  either  to  the  other  within. 
I  oats  in  the  bam  at  night  was 
uffarff  for  the  bam  was  under 
le  roof,  and  parcel  of,  and  en* 
ith  the  dwelling  house,  2  East's 
493,  R.  ▼.  G.  Brown.  Prose- 
house  consisted  of  two  long 
another  room  used  as  a  cellar 
ah-house  on  ground  floor,  and 
e  bed  rooms  up  stairs,  one  of 
»ver  the  wash-house:  the  bed 
iftr  the  house  place  communi- 
ith  the  bed  room  over  the  wash- 
tmt  there  was  no  internal  com- 
don  between  it  and  any  of  the 
Boms  in  tba  house.    The  whole 


building  was  under  the  eame  roqf.  The 
wash-house  door  opened  into  a  back 
yard.  Prisoner  broke  into  this  wash- 
house,  and  was  breaking  through  the 
partition  wall  between  the  wash-house 
and  the  house  place,  when  he  was 
alarmed  and  detected.  Seven  out  of 
twelve  judges  held  the  wash-house  part 
of  the  dwelling  house,  R,  v.  Burrowes, 
1  Mood.  Cr.  C.  274  (1830). 

(A)  A  house,  the  joint  property  of 
partners  in  trade,  and  in  which  the  bu- 
siness is  carried  on,  though  only  one 
resides  in  it,  may  be  described  as  the 
house  of  all  of  them,  R.  ▼.  Athea,  R.  & 
Ry.  239.  It  seems  that  the  house  may 
be  described  as  that  of  the  actual  occu- 
pier, though  his  possession  be  wrongftil, 
e.  g.  continued  after  discharge  from  a 
serrioe  paid  for  in  part  by  occupying 
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then  ntute  (0>  foloDionilj  did  bnik  and  enter,  and  two  pnrtv  iUbta  tf  tk 
nine  of  five  ihilling*,  tix  piece*  oT  tba  eoirent  p^  orfn  et  tha  railm,  tailed  i»» 
nipu,  of  tbe  monici,  gooidi,  and  dutteli  of  the  nid  3.  H.  [and  oae  tSl  el  a- 
change,  fbr  the  papnentof  ten  potmda,  andof  UuTalaeof  tn  |KMada,Qicpnpatf 
bf  J.  N.,  then  and  there  being  found,  the  Mid  inm  of  tea  poanda  aeeared  dI 
payable  bf  and  upon  the  aaid  bill  of  Bzchange,  being  then  and  thera  dne  wpi  aa> 
latitfied  to  the  uid  J.  H.;  at  lo  Iki*  la$l,  ttt  7  If  9  O.  fT.  e.  29,  *.  S,  p.  235],<r 
the  goods  and  chatteU  of  the  Mid  J.  H,,  is  tbe  aiid  dwelling  lionae  there  ataMe, 
dien  and  there  beiog  foand,  feloniooilf  did  iteal,  take,  and  carry  away,  agaiiMt  Ite 
form  (j)  at  the  ititnte  in  that  caae  made  and  provided,  and  agalnat  the  peeetd 
ovr  Ladf  tbe  Queen,  her  crown  and  dignity. 

What  it  a  "  Dwelling  Hovie" — ilt  Occupatioit,  Local  Deter^f^m, 
$«.]— The  dwelling  house  charged  as  brdcen,  inuit  be  proved  to ^e 
a  "  dwelling  house"  subject  to  tbe  proviso  in  7  &  8  G.  IV.  c.  29,  s.  13 
(ante,  p.  238),  and  to  the  following  general  rules.  First,  it  mast  be  t 
pennanent  building,  which  the  occupier,  whether  he  own  or  rent  it, 
uses,  not  only  for  dwelliug,  but  lying  in,  by  himseir  or  wnne  one  or 
more  of  his  fkmily  or  servants,  either  constantly,  or  altematdy  with 
other  places  of  residence,  and  haviug  an  atiirnvt  reverlendt  {k).  Herdj 
using  ft  house  to  take  meals,  and  transact  business  id  (/),  or  for  a  so- 
<rant  to  sleep  in,  without  the  owner  having  ever  resided  there  {m),  ot 
after  his  quitting  it  without  intending  to  return  (m),  will  not  makes 
house  a  "  dwelling-house  ;"  nor  is  this  otherwise  if  one  of  the  ftmilj 
has  lain  in  a  house  at  night  for  protection  of  goods  there,  till  itshoiU 
be  ready  for  the  owner's  intended  residence  (o).  Sleeping  in  a  teottr 
booth  in  a  feir  will  not  make  it  such  a  permaneot  residence  as  wH 
constitute  a  dwelling  house  {p)  ;  nor  will  a  servant  lying  in  a  wsn- 
house  or  bam  to  watch  property  make  either  a  dwelling  hoose  (j). 
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instance,  chambers  in  an  inn  of  court  (r) ;  the  wings  of  a  building, 
of  which  the  centre  is  a  factory  separated  from  them  (s) ;  a  shop  let  off 
from  the  house  of  which  it  forms  part,  and  having  no  internal  com- 
munication with  it  by  a  doorway  (/),  if  the  occupier  of  the  shop  part, 
or  any  of  his  family,  lie  as  well  as  work  there  (u) ;  or  a  tenement  open- 
ing on  a  passage  or  staircase,  not  having  an  outer  door  to  the  street, 
and  common  to  others  (x). 

As  to  the  construction  of  7  &  8  G.  IV,  c.  29,  s.  13,  with  regard  to 
buildings  within  the  curtilage  :— 

A  building  within  the  curtilage  is  part  of  the  dwelling-house  within 

•that  section  {ante,  p.  238, 239)  if  both  are  under  the  same  roof,  though 

tbe  room  broken  into  be  a  wash-house  on  the  ground  floor,  without 

any  internal  communication  with  the  dwelling-house  on  that  floor  (y). 

Both  the  building  and  dwelling-house  must  be  occupied  together  in 

the  same  right  (z).     If  there  is  any  doubt  whether  the  building  broken 

and  entered  is  part  of  the  dwelling-house,  or  is  within  the  curtilage 

only,  tbe  count  in  p.  245  should  be  inserted  (a).     As  to  laying  the 

ownership  of  the  dwelling-house  broken,  a  dwelling-house  occupied 

by  a  wife  and  her  establishment,  separately  from  her  husband,  should 

be  laid  as  his  house,  though  she  has  taken  it  and  paid  the  rent  and 

taxes,  &c.  {b).     Occupation  by  a  servant  requires  the  same  allega- 

tioDy  unless  he  occupy,  not  as  a  servant,  but  in  his  own  right,  which 

often  leads  to  questions  requiring  nice  discrimination.     It  may  be  laid 

as  the  dwelling-house  of  a  workman,  though  he  lives  there  rent  free,  if 

he  has  the  exclusive  benefit  and  possession  of  it  (c).     The  other  cases 

on  this  subject  will  be  found  collected  in  tlie  excellent  work  from  which 

this  summary  is  taken  (d). 

Where  the  occupier  of  a  room  has  the  use  merely,  and  no  interest 
in  it,  e,g.,  a  guest  at  an  inn,  the  dwelling-house  must  be  laid  as  that 
of  the  innkeeper  (e)  ;  but  if  a  lodger  rents  part  of  a  house  and  sleeps 
there,  and  no  one  else  resides  in  the  rest  of  it,  it  must  be  laid  as  the 
lodger's  dwelling-house  (/).  Thus  a  loft,  rented  and  resided  in  by  acoach- 


(r)  1  flale,  556 ;  Foster,  76,  77. 

(«)  J2.  T.  Eggmgton,  2  B.  &  P.  508. 

it)  Id.  ibid. 

(«)  1  Hale,  558 ;  R.  y.  Rogers,  1 
Leadi,  89,  428.  See  R.  ▼.  John  Bailey, 
1  Moo.  C.  C.  23.  A  shop  and  house 
oeeapied  separately  by  two  families. 

(m)  Beg.  T.  Bye  {Mayor  qf),  in  re 
Emm,  9  Ad.  &  E.  679;  2  Per.  &  Da.  351 , 
after  R,  r.  Bailey  had  been  cited. 

{y)  B.  T.  BmrroWt  1  Moo.  C.  C.  274. 
See  A.  ▼.  LUkgo,  R.  &  Ry.  357 ;  R.  t. 
CkaUley,  id.  334. 


(z)  R.  ▼.  Jenkine,  R.  &  Ry.  244. 

(a)  See  R.  ▼.  Robert  Ball,  1  Mood. 
C.  C.  30. 

{b)  See  the  cases  collected  Arch.  Cr. 
PI.  &  Ey.  6th  ed.  255. 

(e)  R.  T.  Jobling,  R.  &  Ry.  525  ;  R. 
T.  Cornfield,  id.  42 ;  R.  v.  Wilt,  Moo. 
C.  C.  248. 

{d)  Arch.  Cr.  PI.  &£▼.  6th  ed.  255, 256. 

[e)  Id.  256. 

\f)  R.  ▼.  Rogen,  1  Leach,  89  ;  R.  t. 
TVapehaw,  id.  427,  and  other  cases,  cited 
Archb.  Cr.  PI.  &  £t.  6th  ed.  257. 

R 
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man,  ia  his  dwelling-bouw,  though  utuated  over  lui  miiUeN'i  iti- 

All  difficulty  may  be  obviated  hj  laying  tbc  hooaa  in  £9emi 
counts  Bs  tbat  of  difierent  persons. 

The  ovmer  of  a  house  who  breaks  and  eaters  the  room  of  a  ledger 
therein,  aod  steals  his  ^odi,  can  only  be  convicted  of  larceny  (i). 

The  local  description  of  the  house,  as  to  tke  parish,  &c.  wbere  it  ii 
situate,  roust  acctwd  with  the  fact,  and  be  proved  atitctly  as  laid.  IT 
two  parishes  have  been  naroed,  "  parish  Ubreuid"  Kfenlotbelul 
pariBh(i).  If  the  place  where  the  bouse  b  situate  b  not  aaned,  it 
shall  be  taken  to  be  utuate  at  the  place  laid  as  special  Ta»ie(/). 

Breaking."] — Breaking  a  house  may  be  actual,  viz.,  by  l»eakingi 
wall,  door,  or  pane  of  glass  (i),  picking  a  lock  of  a  door,  openii^il 
by  a  key,  lilting  a  latch,  unloosing  any  faalening  provided  for  a  don 
or  window,  taking  the  glass  from  a  door,  coming  down  a  chimney, 
lifting  up  or  pulling  down  a  window  kept  shut  by  the  pulley  weight 
only,  without  any  fastening,  opening  a  window  fastened  with  wedga  i 
only,  opening  a  window  by  putting  an  arm  through  a  broken  put, 
and  by  so  breaking  more  glass  out,  getting  at  and  removing  the  win- 
dow fastening,  or  lifting  up  the  flap  of  a  cellar  usually  kept  downb; 
its  own  weight.  These  are  all  breakings,  whether  done  to  admit  & 
thief,  or  any  part  of  his  body,  or  any  weapon  or  inatrument  with  whidi 
to  efiect  a  felonious  intent,  e.  g.,  to  draw  out  goods  with  it.  But  en- 
tering by  an  open  door,  or  window  partly  open,  or  through  an  ■{«- 
ture  made  to  admit  light,  is  not,  though  the  felon  open  it  more  so  U 
to  admit  himselfCO- 

Breaking  a  house  may  be  conslrHCtive  ;  as  where  the  oflender,  vitk 
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effect  it.  Knockbg  at  a  doori  and  rosbing  in  on  its  being  opened, 
getting  into  a  house  by  promising  ale  to  the  servant  who  keeps  it,  or 
conspiracy  with  him  to  rob  it,  are  instances  (m). 

Entry  and  taking^  what.] — Entering  a  house  with  a  felonious 
intent  through  an  outer  door  or  window  which  is  open,  and  afterwards 
breaking  or  unlocking  an  inner  door  of  a  room,  is  a  ''  breaking"  (n). 
So  is  the  opening  by  a  servant  of  a  door  of  a  room  not  immediately 
within  the  scope  of  his  employment,  or  by  a  lodger  or  guest  in  an  inn 
of  another  room  in  it,  if  with  a  felonious  design.  Breaking  an  outward 
gate,  {e.  g.  a  gate  of  an  area,  part  of  the  outward  fence  of  a  curtilage 
and  yard,)  is  not  a  breaking  of  a  dwelling-house,  where  there  is  no  free 
passage  in  time  of  sleep  from  the  area,  yard,  &c.  into  the  house  (o). 

There  must  be  an  entry  as  well  as  a  breaking,  though  they  need  not 
be  simultaneous.  Stepping  over  the  threshold,  putting  a  hand,  a 
finger,  or  a  hook,  &c.  in  at  a  window,  to  undo  its  latch,  or  to  draw 
out  goods,  suffices ;  but  throwing  up  a  window,  and  introducing  a 
crow-bar  to  force  the  shutters,  without  having  any  part  of  the  hand 
within  it,  will  not,  though  it  be  done  with  intent  to  steal  (p).  If  the 
entry  was  in  the  night,  so  as  to  amount  to  burglary,  it  seems  that  the 
above  indictment  may  be  sustained  notwithstanding  (q).  The  taking 
must  be  actual,  and  a  momentary  possession  after  the  abstraction  will 
suffice ;  e.g.f  where  a  thief  took  money,  and  being  instantly  detected, 
threw  it  under  a  fire-grate  (r).  If  a  breaking  and  entry  be  proved,  the 
value  of  the  goods  stolen  is  immaterial :  if  the  breaking  and  entry  is 
not  proved,  but  the  goods  are  /auf,  and  proved  to  be  of  5L  value, 
and  to  have  been  taken  in  the  dwelling-house,  the  party  may  be  con- 
victed of  stealing  in  a  dwelling-house  (5)  ;  and  if  only  the  larceny  is 
proved,  without  the  other  circumstances,  the  party  may  be  convicted 
of  simple  larceny. 

Indictment  for  stealing  in  a  Dwelling -house,  some  Person  therein 

being  put  in  Fear  (on  7  W,  IV,  and  1  V.  c.  86,  s.  5). 
That  A.  B.,  Ute  of,  &c.,  on,  &c.  at,  &c.  one  silver  basin,  of  the  value  of  three 

(fli)   See  cases  collected,  Ardtb.  Cr.  was  held,  that  if  it  appear  on  indictment 

PL  7tb  ed.  2f2.  for  stealing  from  Uie  person  that  the 

(»)  JUd.  Breaking  a  chest,  cupboard,  force  used  was  sufficient  to  constitute  a 

&e.  it  not,  id.  robbery,   defendant    will  not  on    that 


is 


•)  Ikid,  ground  be  entitled  to  an  acquittal,  ied 

^  )  See  the  cases,  Archb.  Cr.  Fl.  &  gu, 

Ey.  7th  ed.  293.  (r)  R,  v.  AwUer,  6  C.  &  P.  344.    A. 

(9)  Bj  aaalogj  to  R,  v.  Pearee,  2  Park,  J. 

Leach,  1049  ;  aad  R.  &  By.  174  ;  and  («)  Archb.  Cr.  PI.  &  Ev.  6th  ad.  204. 
JL  V.  iZoMiMM,  B.  &  Rj.  321 :— where  it 

R  2 
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poandi,  and  one  ooat  of  tb«  isluc  of  fite  BhilUoga  (chellrt.  woiMy,  or  paluabtt  itim. 
rUjf),  of  the  gooda  wid  chitteU  of  J.  N..  in  the  dweHing-hoDM  of  the  uid  J.  N., 
tiiere  utu*t«(f),  then  uid  there  being  funnd,  then  and  there  In  the  laid  dw^inc- 
hoiue  felonioiul;  did  sCei}.  take,  *nd  carry  awiij.  and  that  «  the  time  of  the  co>»- 
mitling  of  the  feloof  afDreuid.  he,  the  sud  A.  B.,  thenind  there,  in  the  sud  dvcll- 
iog.hoiue,  by  certua  menacei  and  thnati  by  him  then  and  there  used  and  ntlend 
to  and  inthepreaence  and  hearing  of  one  Sophia  N..  in  the  aud  direlliDg-hotue.  and 
then  and  there  being,  her.  the  said  S.  N.  did  put  in  bodily  fear  (/>.  againrt  tba 
form  of  the  alalntc  in  >ucb  coie  made  and  provided,  and  againit  the  peace,  &c. 

This  offence  was  punished  with  dealli  by  7  &  8  G.  IV.  c.  29,  >.  12, 
but  is  now  visited  with  transportation  for  not  exceeding  fiftteu  yesrt, 
nor  less  than  ten  jeare,  or  imprisonment  for  not  exceeding  three  yeara, 
7  W.  IV.  and  1  V.  c.  86,  s.  5.  If  the  stealing  Ukes  place  in  tlie  house, 
but  out  of  the  presence  of  the  party,  or  in  it,  but  without  his  knowledge, 
no  fear  can  be  implied ;  but  it  »cems  that  it  may,  if  menaces  and 
threats  are  used  when  lie  is  present,  and  knows  of  the  stealing  («). 
The  parly  may  be  convicted  of  simple  larceny  under  this  act  if  llifl 
cumulalive  circumstances  are  not  proved, 

Indictment  on  7  ^  8  G.  TV.  c.  29,  ».  12, /or  Healiny  in  a  Dwelling- 
hotue  to  Die  value  o/Sl.  or  mart. 

The  last  indictment  will  suffice  for  this,  if  the  allegation  of  pultiag 
in  fear  be  omitted,  and  the  value  of  each  article  stolen  be  annexed  U 
it,  thus,  "  six  silver  table-spoons,  of  the  value  of  3/.  and  twelve  silver 
tea-spoons,  of  the  value  of  2i,"  It  does  not  seem  in  this  case  absolutely 
necessary  to  state  tukere  ihe  house  is  situate,  if  it  is  staled  as  "  (Am 
and  there  being,"  viz.  at  the  parish  before  laid  (v).  The  pnniiluDeiit 
for  this  offence  was  death  by  7  &  8  G.  IV.  c.  29,  s.  25,  diminUbed  to 
transportation  for  life  by  2  &  3  W.  IV.  c.  62,  and  to  trwatporUtiOB 
for  not  exceeding  fifteen,  nor  less  than  ten  years,  or  imptioonment  fcr 
Dot  exceeding  three  years,  7  W.  IV.  and  I  V,  c.  90,  s.  1 . 

To  convict  a  party  of  the  offence  thus  charged,  goods  of  5/.  vmloe 
must  be  taken  at  one  time  (w)  in  the  dwelling- house,  or  suufa  buildio; 
communicating  with  it  as  burglary  may  be  committed  in  (x).  If  a 
stealing  only  is  proved  without  the  above,  the  conviction  can  only  be 
(or  simple  larceny.     The  articles  intended  to  be  protected   by  this 

(>)  See  p.  240,  note  (0.  {le)  R.w.Petre,  1  Leacb,  C.  C.  294[ 

(t)  Thii   moat  be  laid   aad  proved,  B.  v.  Hatmltm,  id.  348  ;  R.  v.  CM. 

R.  1.  Bihmmgtm,  2  Leach,  671  i  Eaat,  Joitti,  4  C.  &  P.  217. 
P.  C.  635.  (x)  2  East,  P.  C.  644  ;  7  fc  B  0.  IT. 

(h)  Seeiif.  C.29,  a.l3,  JI.V.  tFMf«,  1  Lmeh,  Ul; 

(v)  S.  T.  ATapjMr,  1  Moo.  C.  C.  44.  S.  v.  Woodmard,  id.  253,  n. 
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act  are  not  goods  which,  when  stolen,  were  under  protection  of  the 
prosecutor's  person  (y) ;  but  which  were  then  deposited  for  safe  keeping 
in  a  house,  &c.  or  lodging  not  belonging  to  the  offender  himself  (z); 
as,  ill  a  hat  on  a  table  (a),  or  by  the  bedside,  on  going  to  rest.  It  is 
sufficient  if  they  are  left  at  a  wrong  house  for  the  person  supposed  to 
reside  there,  and  another  steals  them  (b).  Whether  they  are  under 
protection  of  the  house  or  the  person  is  a  question  for  the  court  (c). 
A  guest  when  in  bed  at  an  inn,  placed  his  small-clothes  containing 
money  under  his  head.  They  were  stolen.  The  indictment  was  on 
12  Ann.  c.  7  (now  repealed  by  7  &  8  G.  IV«  c.  27)  for  stealing  to  the 
amount  of  40«.  in  a  dwelling-house.  A.  Park^  J.,  held  that  the  pro- 
perty having  been  thus  taken  under  the  party's  personal  protection, 
was  no  longer  under  that  of  the  house  {d). 

Indictment  far  breaking,  SfC.  a  Building  within  the  Curtilage^  and 
stealing  therein  (7  ^  B  G.  IV.  c.  29,  s.  14). 

That  A.  B.  late  of,  &c.  on,  &c.  at,  fire,  a  certain  bnilding,  of  one  C.  D.,  there 
titiiate,  felonionsly  did  break  and  enter  (the  laid  bnilding  then  and  there  being 
widiin  the  curtilage  of  the  said  dwelling-honse  of  the  laid  C.  D.,  there  titnate,  and 
by  the  said  C.  D.  then  and  there  occupied  therewith ;  and  there  being  then  and 
there  no  communication  between  the  said  bnilding  and  the  said  dwelling-house, 
other  immediate  or  by  means  of  any  covered  or  enclosed  passage,  leading  from  the 
one  to  the  other)  (d) ;  and  that  the  said  A.  B.  then  and  there,  in  the  said  building, 
widi  force  and  arms,  one  silver  spoon,  &c.  lehattel,  money,  or  vahtabU  teeurity  ar^ 
ike  words  qf  »,14:  teei.  5,  ante,  p,  235]  of  the  goods  and  chattels  of  the  said 
C.  D.,  in  the  said  buOding  then  and  there  being  found,  then  and  there  in  the  said 
bulUliDg  feloniously  did  steal,  take,  and  carry  away,  against  the  form  of  the  statute. 
Sec.  and  against  the  peace,  &c. 


(jr)  R.  T.  Campbell,  2  Leach,  264 ; 
X.  ▼.  0»en,  2  Leach,  572 ;  2  East, 
P.  C.  645. 

(j)  R.  ▼.  Thompeon,  et  ai,  I  Leach, 
338  ;  12.  Y.  Gould,  id.4iR.  v.  Tajflor, 
R.  &Ry.418. 

(a)  R,  ▼.  Agnee  Hamilton,  8  C.  &  P. 
49,  Parke  and  Patteton,  Js. 

(i)  R,  Y.  Carrol,  1  Moo.  C.  C.  89. 

(c;  R.  Y.  Thomae,  Carr.  Supp.  295. 

(d)  The  learned  judge  relied  on  CastU" 
dime'a  case,  East's  P.  C.  645 ;  Wataon^i 
case,  id.  680 ;  Starkie  on  Cr.  PI.  467  ; 
and  said  that  Ward*9  case  held  to  the 
contrary,  by  Bay  ley,  J.,  at  Lancaster 
summer  assise,  1814,  might  hsYC  turned 
on  some  peculiar  circumstances.  Pri- 
ioners  were  conYicted  of  simple  larceny, 
R.  Y.  Ckallenor  and  Pyero/I,  Worcester 


summer  assise,  1824,  MSS.  Tyr.     See 
ante,  p.  223. 

(e)  These  are  the  words  of  7  &  8  O. 
lY.  c.  29,  8.  14.  This  count  should  be 
joined  to  a  count  for  housebreaking  or 
stealing  in  a  dwelling-house  to  the 
amount  of  5/.,  whencYer  it  is  doubtM 
whether  the  building  is  in  strictness  a 
dwelling-house.  The  building  must  be 
proYed  to  be  within  the  curtilage  (or 
common  inclosure  of  the  homestead,  see 
2  East's  P.  C.  492,  and  ante,  p.  238), 
and  occupied  with  the  dwelling-house, 
but  not  part  of  it,  i.  e,  not  communi- 
cating with  it,  either  immediately  or 
by  a  coYcred  and  inclosed  passage  (see  7 
&  8  G.  IV.  c.  2U,  s.  1 2  and  13,  ante, 
p.  238,  239. 


or    flfEALlKG    AUD    SEVERING    MINERALS,    &C. 


Pitnithment.} — The  punishment  is  now  transportation  for  not 
exceeding  fifteen  yean,  not  lesi  than  ten  years,  or  imprisonment  fbi 
not  exceeding  three  years,  with  or  without  hard  labour,  in  the  com- 
mon gaol  or  house  of  correclion,  with  or  without  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment,  or  of  such  imprison-: 
meat  with  hard  labour  not  exceeding  one  (lunar)  month  at  any  one 
time,  and  not  exceeding  three  (lunar)  months  in  any  one  year,  as  W 
the  court  in  its  discretion  shall  seem  meet  (e). 

Indictmtnt  for    brraking  attd   entering   and  stealitig   in    a    Shop, 
Warehouse,  or  Counting  hmue  (7  ^  8  G.  IV.  c.  29,  $.  15).  | 

That  A.  B.,lmteor.  Ike.  qd,  &£.  kt,  br.  the  ihop(/),  [lAop,  <caraAoiu#,  or  e«m^ 
iiig-Aoiaf,'\  of  J.  N.,  there  sitnste,  felonioiuty  did  break  sod  eater,  and  one  silnr 

ewrr  of  the  Tsloe  of of  the  foods  and  chattels  of  the  uid  J.  N„  in  the  wj 

■hop,  then  and  there  hriag  taand.  then  and  there  »  lie  laid  tXop  {/)  lelonioiutf 
did  «te>I,  take,  and  cartf  away,  against  the  peace,  ttc. 

The  aection  ij  directed  agalnat  the  stealing  of  chattel,  money,  or  Talnable  icenrily! 
if  the  latter  is  charged,  add,  "contrary  to  the  form  of  the  BCatate,"&c.  (SramM, 
p.  236.) 

The  shop  must  be  sliown  to  be  the  shop  of  the  prosecutor,  by  hit 
occupation,  and  carrying  on  bufsiness  there,  and  to  be  situate  as  laid. 
The  value  of  the  article  stolen  is  immaterial.  If  this  proof  fails,  tha^ 
party  may  bi?  convicfe'l  of  simple  larceny. 

The  punishment  is  the  same  as  for  breaking  a  building  within  the 
curtilage  and  stealing  therein  {g). 


SECTION  V. 

Of  Stealing  and  Sevbrino  Minerals,  and  Ripping,  CtnrriKO,  ob 
Breaking  Articles  fixed  to  Buildings  and  in  Pi;blic  Placu. 
Stealing  Things  affixed  to  Buildings,  ^c] — Ore  remaining  in  iti 
bed,  and  articles  affixed  to  buildings,  were  not  the  subjects  of  larceny 
at  common  law  while  so  affixed  ;  and,  therefore,  their  severance  sutd 
removal,  if  effected  by  a  single  act,  did  not  constitute  felony.  SevenI 
statntes  were  passed  to  protect  particular  things,  especially  lead,  in 
this  condition  ;  but  these  have  been  superseded  by  the  comprehensive 
provisions  of  7  &  8  G.  IV.  c.  29. 

(e)  7  W.  IV.  &  1  T.  c.  90,  s.  2,  3  j       M.  &  Rob.  US. 
■ee  p<ul.  (s)  Rid,  mit,  p.  236,  239. 

(/)  EHCDtial,  a.  1.  Sttgtr  SmU\,  2 
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l]-^A8  to  mineraU,  1  ^  %  Q.  IV.  c.  29,  m.  37,  enacts, 
'*  Tliat  if  any  penon  shall  steal,  or  seter  with  intent  to  steal,  the 
ore  of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick, 
or  any  wad,  black  cawke,  or  black  lead,  or  any  coal,  or  cannel  coal, 
from  any  min«,  bed,  of  vein  thereof  respectively,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny." 

Stealing  J  4*^.,  OUus,  Metal^  ^c.  affixed  to  Buildings,] — As  to 
glau,  metal^  &c.  7  jr  8  O.  IV.  c.  29,  s.  44  enacts,  '*  That  if  any  per* 
•on  shall  steal,  or  rip,  cut,  or  break,  with  intent  to  steal, 

any  glass  or  wood-work  belonging  to  any  building  whatsoever, 

any  lead,  iron,  copper,  brass,  or  other  metal, 

may  utensil  or  fixture^  whether  made  of  metal  or  other  material, 
respectively  fixed  in  or  to  any  building  whatsoever, 

any  thing  made  of  metal  fixed  in  any  land  being  private  property, 

or  for  a  fence  to  any  dwelling-house,  garden,  or  area. 

or  in  any  square,  street,  or  other  place  dedicated  to  public  use  or 
ornament, 

every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the 
case  of  simple  larceny ; 

and  in  case  of  any  such  thing  fixed  in  any  square,  street,  or  other 
like  place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  pro- 
perty of  any  person." 

Indictment  under  7^80.  IV,  c,  29,  s,  37 ^  for  stealing  Minerals 
from  a  Mine,  or  severing  them  with  intent  to  steal, 

iVenue  must  be  where  the  dweUing-honse,  &c.  is  (A).]  That  A.  B.  [deicribing  him] 
on*  Sec.  with  force  of  arms,  at,  &c.  fifty  pounds  weight  of  copper  ore  {/u  the/act  may 
Se,  taJting  care  to  bring  the  com  within  one  qf  the  descriptUme  in  the  eeetion"]  of  the 
Talne  of  twenty  shilliogs,  the  property  of  C.  D.  in  a  certain  mine  of  copper  ore  [or 
"  black-lead,  eoal,**  ifc,]  of  the  said  C  D.  there  situate,  then  and  there  being  found, 
from  the  said  mine  then  and  there  fel<miouBly  did  steal,  take,  and  carry  away  lor, 
felonioosly  did  serer  with  intent  the  same  then  and  there  feloniously  to  steal,  take, 
and  carry  away]  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  for  stealing  Glass  and  Wood-work  belonging   to  a 
Dwelling-house  or  other  Building  (7  5-8  O.  IV.  c.  29,  s.  44). 

Venue  {as  in  last).  That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  ice. 
feloniously  did  steal,  take,  and  carry  away,  twenty  panes  of  glass,  and  twenty  pieces 

(A)  R.  V.  G,  Miller,  7  C.  &  P.  665. 
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of  wood -work,  cODtauung  theraiii  llftj  iqun  faet  of  <nkkI,  at  thanlMof  twmtj 
■hilliiifi,  thapropertrof  C.  D.  rnii  hr\inpag  ti>  ■  wirtiin  ihraHiiig-hiPBrT  [oratk 
nuenuy  t<]  tnd  building  (*)  of  tbe  Mid  CD,  Uera  litMtetifaiiiit  tlulaiBoftk 
ttctate,  and  agunit  the  pewe,  &c. 

Indictment  for  tteaUttg  Lead,  t^.  fixed  to  a  Bmildi*g 
(7  *  8  O.  /K.  c.  29,  «.  44). 

That  A.  B.  Ule  of,  &c.  on,  &c.  with  fbrco  and  anna,  at.  Bee.  Monioadr  did  ital, 
t«k«,  and  carry  amj  [or, /rbxiMw/jr  did  nPt  cxf,  nd  Areotj  tweotj  pomuli  ini|U 
of  lead,  toeot;  ponndi  irdght  of  copper,  and  twenty  ponndi  weight  ot  hnm,  of  Ac 
TalDO  of  twenty  ihillinga  (i),  and  then  and  there  being  fizod  to  a  certain  dinJliq- 
hoDta  {or,  to  a  certain  building  (A)  at  tit  mm  mi^  ie]  of  the  aaid  C.  D.  Ihn 
■itnitq,  agaUut  the  form,  &c.  and  againit  the  pcKC,  &c 

Thejury  must  believe  that  the  prisoDer  unfixed  the  lead  from  llw 
building,  or  was  aiding:  and  abetting :  for  a  person  cannot  be  cODvickd 
of  larceny  on  this  count  {j). 

tndiclmentjbr  ripping, cutting,  and  breaking  Metal  fixed  to  a  BvtUii}, 
with  intent  to  steal  (7  ^  8  G.  IV.  e.  39,  J.  44). 
That  A.  B.  lata  of,  &c.  on,  ice.  with  toroa  and  ■»!»,  at,  &e.  (eloi^onilr  did  vf, 
cnt,  and  break,  twenty  ponndj  weight  of  lead,  twenty  ponnda  wdgbt  of  coppv, 
twenty  ponnda  weight  of  iron,  and  twenty  panadi  weight  of  braaa,  of  thenherf 
twenty  ahillingi,  the  property  of  C.  D.  and  thaa  and  there  being  Ibced  to  the  dm!- 
ing-honae  [any  bnilding  wh  ataoever  (A)]  of  the  aud  C.  D.  there  aitaate,  with  '»• 
lent  then  and  there  felonlonaly  to  ateal,  take,  and  cany  away  tbe  same,  agaiail  tt< 
form,  &C.  and  againat  tha  peace,  &«. 

Indictment  for  stealing  any  Utemil,  Fixture,  or  TktMff  made  of  Afttsl, 
or  other  Material,  fixed  i*  or  loony  Building,  or  in  any  Landfbtag 
private  property  (ft)  (7  j-  8  G.  IV.  c.  29,  i.  44). 
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the  Taloe  of  ten  ■hillingt,  oontainiDg  therein  fifty  pounds  weight  of  lead,  and  one 
wooden  pipe,  containing  twenty  square  feet  of  wood,  of  the  valae  of  ten  shillings, 
then  and  there  being  fixed  in  certain  land,  to  wit,  a  garden  of  the  said  C.  D.  there 
ntnate,  which  then  and  there  was  the  priyate  property  of  the  said  C.  D.  feloniously 
did  steal,  take,  and  carry  away,  against  the  form,  &c.  and  against  the  peace,  &c. 

Indictment  on!  S^  S  O.  IV.c.  29,  s.  44,  for  stealing,  or  ripping,  Sfc. 
Metal  Jixed  as  a  Fence  for  a  Dwelling  House,  Garden,  or  Area. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  one  iron  rail,  of  the 
Talue  of  fiye  shillings,  containing  twenty  pounds  weight  of  iron,  the  property  of  C.  D. 
&en  and  there  being  fixed  for  a  fence,  and  being  part  of  a  fence  to  an  area  [or 
garden,  or  dwelling-house]  of  the  said  C.  D.  there  situate,  feloniously  did  steal, 
take,  and  carry  away,  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  on  the  same  Section  for  stealing  or  ripping,  ^c.  a  Thing 
made  of  Metal  in  a  Street,  Square,  Sfc,  wherein  it  is  unnecessary  to 
allege  the  article  to  be  any  person's  property. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  one  iron  rail  of  the 
Talue  of  five  shillings,  containing  therein  ten  pounds  weight  of  iron,  then  and  there 
being  fixed  in  a  certain  square  there  situate,  caUed  — ^-^  square,  being  a  square 
dedicated  to  public  use  [or  street,  &c.]  then  and  there  feloniously  did  steal,  take, 
and  carry  away  {or  did  rip,  cut,  and  break),  against  the  form,  &c.  and  against  the 
peace,  &c. 

iDdictments  for  ripping,  cutting,  and  breaking  metal  fixed  in  land, 
being  private  property,  or  in  public  squares,  may  be  easily  framed  on 
the  above,  by  merely  substituting  for  the  words  **  feloniously  did  steal, 
take,  and  carry  away,*' the  words  **  feloniously  did  rip,  cut,  and  break, 
with  intent  then  and  there  feloniously^  to  steal,  take,  and  carry  away 
the  same." 

A  church  having  been  held  to  be  within  the  meaning  of  the  words 
**  other  building"  in  4  G.  II.  c.  32,  is  within  the  more  comprehensive 
terms  of  7  &  8  G.  IV.  c.  29 ;  and  it  seems  that  stealing  iron  rails  or 
brass,  fixed  to  a  tomb  or  tomb-stone  in  a  church-yard,  is  now  felony. 


"  certain  cattle,  to  wit,  one  colt/'  jR.  v. 
Ck&iiiey,  Russ.  &  Ry.  258.  Poit,  Sect. 
13.  In  R.  ▼.  Franci*  Finch,  1  Moo.  C. 
C.  418  (A.  D.  1834),  the  indictment  was 
for  stealing  "  six  feet  of  copper  pipe, 
value  five  shillings,  the  property  of  J.  S. 
fixed  to  the  dweUing-house  of  E.  D.  and 
S.  A."  The  second  count  stated  it  as 
the  property  of  £.  D.  and  S.  A.  fixed  to 
their  dweUing-house.    The  question  was 


whether  the  dwelling-house  was  properly 
described  as  that  of  E.  D.  and  S.  A.  As 
both  the  rooms,  of  which  the  house  of 
J.  S.,  the  prosecutor,  consisted,  were  let 
to  A.  and  B.  as  separate  tenants,  and 
the  pipe  in  question  passed  perpendi- 
cularly down  the  outside  of,  and  against, 
both  their  rooms,  part  being  against  the 
ceiling  of  each,  the  prisoner  was  held  en- 
titled to  acquittal.  See  ante,  p.  188, 189. 
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though  not  connected  with  the  t^urcih  by  any  baiMiag  (i).    IV 
punishment  is  the  same  ai  that  of  simple  laicenj.  (See  ante,  p.  235.) 


Of  Stealinq  Trees,  Sec,  and  CiriTiHa  or  Damaoino,  vith 
1  Stkal  tiibh. 


Ofencei  aa  to  Trees,  ^c.  provided  Uffaintt  by  7  f  S  O.  IV.  c.  29.] 
— As  trees,  shrubs,  fruit  {I),  v^etables,  and  fences,  are  affixed  to  Uk 
freehold,  and  savour  of  the  realty,  it  was  not,  at  common  law,  u 
indictable  offence  to  take,  cut,  or  injure  them,  unless  they  wen 
severed  at  one  time  and  removed  at  another,  in  which  case  the 
fraudulent  removal  was  always  larceny  (tn).  Statutes,  have,  therefatc, 
been  repeatedly  passed  for  their  protection  ;  and  these  have  been  cu- 
Eolidated  by  7  &  8  G.  IV.  c.  29,  a.  38,  39,  40,  41,  42,  43.  Althongk 
the  act«  there  provided  against  are  not  all  punishable  by  indictmesl, 
it  seems  better  to  insert  them  here  in  their  connexion,  as  they  compnt 
the  entire  law  on  a  subject,  the  indictable  parts  of  which  daily  become 
more  likely  to  be  brought  before  courts  of  quarter  sessions. 

Stealing,  or  damaging  with  intent  to  steal  Trees  to  the  valve  ofW. 
in  certain  Situations,  Felony.] — By  section  38  it  Is  enacted,  "Ustif 
any  person  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  de- 
stroy or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree, 
sapling,  or  shrub,  or  any  underwood,  respectively  growing  in  any  psrk, 
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(in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the 
tji;tify  done,  shall  exceed  the  sum  of  one  pound)  shall  be  ^ilty  of 
felony y  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in 
the  same  manner  as  in  the  case  of  simple  larceny ;  and  if  any  person 
shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  and 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling, 
or  shrub,  or  any  underwood  respectiyely,  growing  elsewhere,  than  in 
any  of  the  situations  hereinbefore  mentioned,  every  such  offender  (in 
case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,  shall  exceed  the  sum  of  Jive  pounds)  shall  be  guilty  of 
felony y  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in 
the  same  manner  as  m  the  case  of  simple  larceny." 

Stealing f  or  damaging  with  intent  to  steals  Trees,  j*c.  to  the  Value 
of  Is.  punishable  summarily  for  first  and  second  Offences,  third  as 
Felony.]— Bj  7  &  8  G.  IV.  c.  29,  s.  39,  it  is  enacted,  ''That  if  any 
person  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling 
or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  respectively 
growing,  the  stealing  of  such  article  or  articles,  or  the  injury  done 
being  to  the  amount  of  a  shilling  at  the  least,  every  such  offender 
being  convicted  before  a  justice  of  the  peace,  shall,  for  the  first 
offence,  forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money, 
not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet ;  and  if 
any  person  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  convicted  thereof  in  like  manner,  every  such 
offender  shall,  for  such  second  offence,  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for  such 
term,  not  exceeding  twelve  calendar  months,  as  the  convicting  justice 
shall  think  fit ;  and  if  such  second  conviction  shall  take  place  before 
two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
once  or  twice  publicly  or  privately  whipped,  after  the  expiration  of 
four  days  from  the  time  of  such  conviction ;  and  if  any  person  so 
twice  convicted  shall  afterwards  commit  any  of  the  said  offences,  such 
offender  shall  be  deemed  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of 
simple  larceny." 

Stealing,  or  cutting  with  intent  to  steal,  Fences,  SfC,  punishable, 
summarily p  but  not,  in  any  case,  indictable.] — By  section  40,  it  is  en- 
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acted,  "  That  if  any  person  shall  steal,  or  shall  cut,  break,  or  thnv 
down  with  intent  to  steal,  any  part  of  any  lire  or  dead  fence,  or  any 
wooden  post,  pale,  or  rail,  set  up  or  used  as  a  fence,  or  any  stile  or  gale, 
or  any  part  thereof,  respectively,  every  such  offender,  being  conricted 
before  a  justice  of  the  peace,  shall,  for  the  first  offence,  forfeit  and  pay, 
over  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money,  not  cxceedbg  fin 
pounds,  as  to  the  justice  shall  seem  meet;  and  if  any  person  so  convictei] 
shall  af^rwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  con- 
victed thereof  in  like  manner,  every  such  offender  shall  be  committed  to 
the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labov 
for  such  term,  not  exceeding  twelvecalendarmonths,  as  theconTtciio;: 
justice  shall  think  fit ;  and  if  such  subsequent  coovictioo  shall  tale 
place  before  two  justices,  they  may  further  order  the  offender,  if  > 
male,  to  be  once  or  twice  publicly  or  privately  whipped,  after  the  expi- 
ration of  four  days  from  the  time  of  such  conviction." 

Summary  Punishment  for  having  Trees,  ^.  in  Posiestion,  and  sot 
accounting  for  same.] — By  7  i  8  G.  IV.  c.  29,  a.  41,  it  is  enacted, 
"  That  it  the  whole  or  any  part  of  any  tree,  sapling  or  shrub,  or  uj 
underwood,  or  any  part  of  any  live  or  dead  fence,  or  any  post,  pak, 
rail,  stile  or  gate,  or  any  part  thereof,  being  of  the  value  of  two  ifca- 
lings  at  the  least,  shall  by  virtue  of  a  search  warrant,  to  be  granted  u 
hereinafter  mentioned  (p),  be  found  in  possession  of  any  person,  or  <m 
the  premises  of  any  person,  with  his  knowledge,  and  such  person  beiif 
carried  before  ajustice  of  the  peace,  shall  not  satisfy  the  justice  that 
he  came  lawfully  by  the  same,  he  shall  on  conviction  by  the  justice 
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imprisoned  onLy,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay 
over  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  the  justice  shall  seem  meet;  and  if  any  person  so  con- 
victed shall  afterwards  commit  any  of  the  said  offences,  such  offender 
ihali  be  deemed  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny." 

Stealing  or  destroying  cultivated  Roots  or  Plants,  not  in  Gardens, 
if c,  punishable  in  a  summary  way,"] — By  section  43  it  is  enacted, 
*^  That  if  any  person  shall  steal  or  shall  destroy,  or  damage  with  intent 
to  steal,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast, 
or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  cause  of 
manufacture,  and  growing  in  any  land,  open  or  enclosed,  not  being  a 
garden,  orchard,  or  nursery  ground,  every  such  offender  being  con- 
victed before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the 
justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  one  calendar  month,  or  else  shall  for- 
feit and  pay,  over  and  above  the  value  of  the  article  or  articles  so  stolen, 
or  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
twenty  shillings,  as  to  the  justice  shall  seem  meet,  and  in  default  of 
payment  thereof,  together  with  the  costs  (if  ordered),  shall  be  committed 
as  aforesaid,  for  any  term  not  exceeding  one  calendar  month,  unless 
payment  be  sooner  made ;  and  if  any  person  so  convicted  shall  after- 
wards be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted 
thereof  in  like  manner,  everv  such  offender  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour, 
for  such  term,  not  exceeding  six  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  subsequent  conviction  shall  take 
plac^  before  two  justices,  they  may  further  order  the  offender,  if 
a  male,  to  be  once  or  twice  publicly  or  privately  whipped,  dfter  the 
expiration  of  four  days  from  the  time  of  such  conviction/' 

Transmitting  Conviction  to  Sessions — Proof  of  prior  Conviction.] — 
By  7  &  8  G.  IV.  c.  29,  s.  74,  every  justice  of  the  peace  before  whom 
aoy  person  shall  be  convicted  of  any  offence  against  this  act,  shall 
transmit  the  conviction  to  the  next  court  of  general  or  quarter  sessions 
which  shall  be  holden  for  the  county  or  place  wherein  the  offence  shall 
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have  been  cominitted,  tbete  to  be  kept  by  the  proper  officer  unongdM 
records  of  the  court ;  and  upon  &n  j  indictment  or  inferawtioii  igiuoit 
any  person  for  a  anbiequent  offence,  a  copy  of  snch  cooTiction,  certi- 
fied by  the  proper  officer  of  the  court,  or  proved  to  be  a  true  coj^, 
shall  be  sufficient  evidence  to  prove  a  conviction  for  the  former  ofiencc, 
and  the  conviction  shall  be  presumed  to  have  been  aoappealed  aguoti 
until  the  contrary  be  shown. 

Indictment  under  7  ^  9  O./F.c.  25,  j.  38, /or  stealing  Trtetexati- 
ing  the  Value  of  One  Pound,  from  a  Park,  Pleasicrt  Groani, 
Garden,  Orchard,  Avenue,  or  Ground  adjainiMg  or  belonging  toe 
DwetUng-hotue. 

Tb«t  A.B.  lateof,&c.,  (iii,&e.,  withforoeiod  imia,  at,  Bai.,  Ina  oartainpidfr 
«|jin-  filaee  aboet-MoUiomtd,  dferiiimg  it  Indy,  mteoria^  to  tie  wardi  if  lit 
elmut]  of  C.  D.  there  litnete,  feloniouily  did  iteal,  bdw,  or  csiry  amj,  oog  ak 
tree,  One  elm  tree,  one  beocli  tree,  and  one  uh  tree,  of  greater  valne  than  om 
pound,  to  nit,  of  the  value  of  three  poundi,  IKt  proprrly  Iff  (r)  t^e  said  C.  D.  ii 
the  laid  park  then  and  there  growing,  against  the  fbrm  of  the  MatDte,&c.  laA  iffod 
the  peace,  &e. 

Indictment  under  the  tame  Section  for  cutting  and  damaging,  ic. 
Treei  in  the  tame  Places,  the  Damage  exceeding  Oxtf  Pvumd. 
That  A.  B.  Ute  of,  &c.  on,  &e.  with  force  and  amu,  at,  &o.  in  a  eatia  p>t 
[or  oiker  tuck  place,  at  oiOM]  of  C.  D.  there  ntuate,felDniiiul;didoiit,bi«it.M' 
damage  [or  "  root  up  and  danuige,"  according  to  Iht/aef]  one  oak  tree,  om  da 
tree,  one  beech  tree,  and  oneaih  tree  [no  talmt  tAould  be  iiuerted  htrt  m  tU*  m- 
A'cffflfflf] ,  the  property  of  (r)  the  laid  C.  D.,  in  the  >aid  parlc  then  and  then  gio>- 
Ing,  with  intent  the  aame  then  and  there  felonionaly  to  iteal,  take,  and  cairr  (nf, 
thereby  then  and  there  feloniooalj  doing  unto  Qie  nid  C.  D.  Iqjory,  tiie  a«MBi> 
whereof  then  imd  there  ezceaded  the  inm  of  coa  poond,  that  is  to  isj,  i^wy  t*  Ik 
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Imdictmemt&m  mum  SeetUmfor  cutting  or  damaging  TretSf  ffc.  grow- 
img  eUnohero  than  in  a  Parkj  S^e.  with  intent  to  steal,  the  imjurg 
exceeding  Five  Pounds, 

That  A.  B.  Ute  of,  &c.  on,  &c.  with  force  and  anna,  at,  &c.  in  a  certain  close  of 
C.  D.  there  aitoate,  not  heing  a  park,  pleasure  ground,  garden,  orchard,  or  ayenoe, 
and  not  being  ground  a4ioining  or  belonging  to  any  dweUing-hooae,  felonioaaly  did 
cat,  break,  and  damage  [or  "  root  up  and  damage*  *"}  ten  oak  treea,  ten  beech  treea, 
ten  elm  trees,  and  ten  ash  trees,  the  property  of  the  said  C.  D.  [ttate  no  value  here"] 
in  the  same  close,  of  the  said  C.  D.  then  and  there  growing  and  being,  with  intent 
then  and  there  feloniously  to  steal,  take,  and  carry  away  the  same,  thereby  then  and 
there  feloniously  doing  to  the  said  C.  D.  injury  to  an  amount  exceeding  five  pounds, 
to  wit,  to  the  amount  of  ten  pounds,  against  the  form  of  the  statute,  &c.  and  against 
the  peace,  &c. 

Indictment  on  7  ^  8  0.lV,c.  29,  s,  39,  for  stealing  Trees,  Shrubs,  or 
SapHngs,  above  the  value  of  One  Shilling,  in  emy  Place,  after  two 
Convictions  for  the  like  Offence  (s). 

That  A.  B.  late  of,  &c.  labourer,  en,  &c.  [tke  date  ^  the  firei  eonvhihn']  at.  See, 
waa  duly  conncted  before  £.  F.  one  of  her  majesty's  justices  of  the  peace  for  the 
coonty  of  ',  for  tiiat  he,  on,  &c.  [here  earrfulhf  recite  the  firet  eonvhtion 

emd  m4i*tdi€titum]»  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
preaeat,  that  the  said  A.  B,  haring  been  so  conTicted,  aa  aforeaaid,  afterwards,  on, 
&c.  [the  date  qf  the  eecond  eonmetion']  at,  &c.  was  duly  convicted  before  G.  H.  one 

of  her  majesty's  justices  of  the  peace  for  the  county  of ,  for  that  he  [here 

recite  the  eecond  conmciion'].  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
db  fbither  present,  that  the  said  A.  B.  late  of,  &c.  being  so  twice  convicted  as  afore- 
aaid, after  the  said  two  convictions,  on,  &c.  with  force  and  arms,  &c.  unlawfully  and 
folonioasly  did  steal,!  take,  and  carry  away  twelve  oak  aaplings  of  greater  value 
than  one  shilling,  to  wit,  of  the  valne  of  five  shillings,  the  property  of  C.  D.  then 
and  there  growing  and  being,  against  the  form  of  the  atatute«  Stc^  and  against  the 
peace,  &c« 

Indictment  on  7  ^r  8  G.  IV.  c,  29,  s.  42,  for  stealing  Plants,  Fruits, 
or  Vegetables  growing  in  a  Garden,  SfC,  after  a  summary  Convic- 
tion for  a  like  Offence. 

That  A.  B.  late  of  the  parish  of in  the  county  of labourer,  on,  &c. 

[the  date  ^f  the  frevUnu  eonmetion']  at,  &c.  was  duly  convicted  before  E.  F.  one  of 

her  migesty's  justices  of  the  peace  for  the  county  of for  tiiat  the  said  A.  B. 

oo,  &e.  [hert  recite  the  eonvietum  and  a^^ication  eorrectfy'] .     [If  A.  B.  ha*  been 


(«)  The  convictions  under  this  act,  be  shown,  for  7  &  8  G.  IV.  c.  28,  a.  11, 

having  been  returned  to  the  sessions,  does  not  apply.  A  mistake  in  the  convic- 

may  be  prored  by  production  of  a  copy  tion  recited  may  be  taken  advantage  of 

certified  by  the  proper  officer,  and  are  by  the  prisoner,  R,  t.  Alien,  R.  &  Ry. 


to  be  taken  aa  vnappcnkd  againaft  tiU      513.    Fioatf  Seat.  7,  Qfeaeas  relating 
the  contrary  be; ahowa;  7lb8G.IY.  c.      talkmr. 
29,s.74(p.25d).  BoftthftldenlitynyKt 
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Iwiet  tvmrteled  ^  UU  tiffaun,  hert  Halt "  mA  Hia  jmon  ■farwrfil,  <m  tiwhwa 
■rarcMid,  do  further  preieut  tlul,  &c.  (rteitimf  tie  neamd  emnleliam  amd  ■^■Jw. 
ftM  evmctly).^  Aud  the  joron  iforeuid,  upon  tbair  oath  afonnid,  do  fgiAa 
pFMCut,  that  the  uid  A.  B.  Iste  of,  &c.  lunng  been  to  conTJeted  m  aloaaui,  <a. 
Bk.  with  force  ■ndumg,  at,  &c.tmUwhiUy  uid  fdonioDtlj  did ateal,  tike,  mdonj 
■nj  one  pine  apple,  of  the  ralne  of  fire  ihillingt,  the  propertj  of  C.  D.  in*  eertia 
hot-hoDM  of  the  uid  C.  D.  there  litiute,  then  and  then  g;ra»liif  and  bdng,  ipiBt 
the  tbnn  of  the  (tatnte,  &c.  and  igusit  the  peace,  tec 

PunUhment.] — The  punishment  is  the  same  as  for  simple  httxaj. 
Ante,  p.  235. 


SECTION  VII. 
Felonies  Relating  to  Deer  Punishable  as  Larcbkt. 
Tub  laws  for  protecting  deer  from  depredation  are  coDSolidsted  'n 
7  &  8  G.  IV.  c.  29,  a.  26,  27,  28,  and  29. 

SteatiT^i  ifc.  Deer,  in  any  xncloied  Ground,  Felony.'i — By  sectioD 
36  it  is  enacted, "  That  if  any  person  shall  nolawfulljr  and  wiliiB} 
course,  hunt,  snare,  or  carry  away,  or  kill,  or  wound,  or  attempt  to 
kill  or  wound,  any  deer  (f)  kept  or  being  in  the  inclosed  part  of  tn} 
forest,  chase,  purlieu,  or  in  any  inclosed  land  wherein  deer  shidl  be 
usually  kept,  every  such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  in  the  same  mannern 
in  the  case  of  simple  larceny  ;  and  if  any  person  shall  unlawfully  ind 
wilfully  course,  hunt,  snare,  or  carry  away,  or  kill,  or  wound,  or  it- 
tempt  to  kill  or  wound,  any  deer,  kept  or  being  in  the  nnindowd  put 
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ttent  of  persons  in  whose  possession  deer,  or  snares,  or  Engines  fi>r 
taking  deer,  may  be  foond,  and  who  may  not  satisfactorily  account  for 
snch  possession. — Section  28  provides  for  the  summary  punishment  of 
persons  setting  snares  or  engines  for  tlie  destruction  of  deer,  or  wilfully 
destroying  the  fences  of  any  land  where  they  may  be  kept*  Section 
29  enacts,  **  That  if  any  person  shall  enter  into  any  forest,  chase,  or 
purlieu  (whether  inclosed  or  not),  or  into  any  inclosed  land  where  deer 
shall  be  usually  kept,  with  intent  unlawfully  to  hunt,-  course,  wound, 
killy  ensnare,  or  carry  away,  any  deer,  it  shall  be  lawful  for  every 
person  entrusted  with  the  care  of  such  deer,  and  for  any  of  his  assist- 
ants (whether  in  his  presence  or  not),  to  demand  from  every  such 
offender  any  gun,  fire  arms,  snare,  or  engine,  in  his  possession,  and 
any  dog  there  brought  for  hunting,  coursing,  or  killing  deer;  and  in 
case  siK^h  '-ffender  shall  not  immediately  deliver  up  the  same,  to  seize 
and  take  lie  same  from  him  in  any  of  those  respective  places  or  (upon 
pursuit  made)  in  any  othor  place  to  which  he  may  have  escaped  there- 
from, for  the  use  of  the  owner  of  the  deer.  And  if  any  such  offender 
shall  unlawfully  beat  or  wound  any  person  entrusted  with  the  care 
of  the  deer,  or  any  of  his  assistants,  in  the  execution  of  any  of  the 
powers  given  by  this  act,  every  such  offender  diall  be  guilty  offehny^ 
and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  case  of  simple  larceny.** 

« 

Indictment  under  Section  26,  for  coursing ^  kHUng,  and  carrying 

away  Deer  in  inclosed  places. 

That  A.  B.  late  of,  &€.  on,  &c.  with  force  and  armi,  at,  &c.  in  a  certain  Indoeed 
land  diere  dtaate,  in  tiie  oocnpation  of  C.  D.  wherein  deer  had  been,  Vuid  then  were 
vauOy  kept,  nnlawfnUj,  wUftilly,  and  fdoniouBlj  did  conne,  kill,  and  carry  away 
[•r  "  more,  kiil,  and  carry  away,  humt,  kill,  and  carry  away,"  Sfc.  aeeordmg  to  Me 
faei]  one  fallow  deer,  of  the  ▼aloe  of  five  pounds,  the  property  of  the  said  C.  D.  («), 
tkea  and  there  kept,  and  being  in  the  said  inclosed  land,  against  the  form  of  the 
•latBte,  Sec  and  against  the  peace,  Sec 

Indictment  under  same  Section  for  coursing  and  carrying  away  Deer 
in  the  uninclosed  part  of  any  Forest j  Cfuue^  or  Purlieu^  after  a 
previous  Conviction  for  some  Offence  relating  to  Deer(x). 

That  A.  B.  on,  &c.  [Me  date  qftht  emmetum]  was  duly  conTicted  before  E.  F. 

mtt  of  her  mijesty*s  justices  of  the  peace  for  the  county  of for  that  he  the  said 

A.  B.  on,  &c  [reet/e  the  e9nmeti(m  and  adfudieatimi]  (jf).    And  the  jurors  afore- 

(v)  Seems  at  least  surplusage,  Hiek^  (y)  The  identity  of  the  prisoner  with 

flMu't  case,  n^fra,  p.  248.  the  person  previously  convicted  should 

(4r;  See  p.  255,  note.  be  strictiy  proved }    for  the   faciUties 

s 


•«U,  upon  Oait  Mtb  (fortwld,  do  rarllieT  pment  that  Dw  mU  A.  D.  late  of.  Its. 
bclni  M>  conrirted  u  ■fonnid,  mIW  iLe  wid  cxiimcCion,  on.  kc.  wttli  force  ui 

tjiiu,  U.  *e-  in  ■  MrUin  uninclixtd  p«it  of  ■  orrUin  foreil  olW Xiten  ntoaMi, 

aalawfall}  »nd  wiUnDj  did  rooKit,  kill,  "nd  otrrj  >w«7  [or  tiller  "  Aunt,  imtrt, 
•PQMiuf.  w  alltmpi  to  till,'  "  '*«/«'  maytt]  one  Wlo«  deer  nf  the  Talne  oC  ftn 
poondi,  tlien  and  Ibtn  bdng  in  Ihe  uid  aninclDaed  p«t  trf  Um  uid  foreat,  *«•»« 
U»  fam  at  tbc  XataU,  &c.  and  (gaiiut  the  ffte,  tic 

Indxclmtnl  under  Seciwn  29,  a^aivil  a  Party  having  vnlawftMf 
entered  a  place  where  Deer  are  krpt,  for  btatiny  or  woun^Mg 
Keeper!  or  iheir  Attitlanlt  in  tkt  execution  of  their  duty. 
Tliat  A.  D.  lale  of.  4c.  on.  *c.  with  forff  »nd  wmi,  at,  He.  into  •  ceiuda 

ror««(«)  called ]or  into  errtain  inclottd  land  in  Iktoeenpalunef ]  I 

ntoato,  wherein  deer  of  nul  bdoagini  t»  oae  C.  D.  tlie  owner  of  tlic  umc 
been,  and  Ibea  were  nauallj  kept,  did  unliwfuUj  enter  with  intent  tbeo  and  I 
uolawtnllT  to  hant  the  wd  deer,  sod  that  one  £.  F.  then  and  there  b«ng  a  pc 
entmated  with  the  care  of  tbe  deer  of  and  belonging  to  the  uid  C.  D.  and 
being  in  the  laid  forot,  then  and  there  after  the  uid  A.  B.  had  ao  entered  intti 
laid  toreat  ai  aforeiaid,  and  wbilit  he,  the  aud  A.  B.  waf  and  remained  in  the  aalA 
fomt  which  he  had  id  entered  for  the  purpoie  aforoaid,  did  Uwfnllr  and  dnl;  M^ 
nund  ttota  the  Mid  A.  B.  a  certain  goo  [or  "  nure,  enfine,"  k'.  aeeardiHf  t 
/art]  thes  and  there  being  in  the  poiaeaiion  of  tOie  said  A.  B.  [or  '■  a  cerfsta  d^f 
IkM  tmd  then  brtm^hi  tf  (A*  laid  A.  B.  /or  IHi  purpou  q/'ktatlinf,  emavng,  mi. 
«JibvrVtalililnr"],and  thai  Iheaaid  A.  B.  then  and  there  failed  to  deliimr  op 
the  aaid  gan  [or  engint,  ^-c.].  ■nd  altogether  ref^ued  lo  to  do  ;  and  that  Dp<m  Ati 
Mid  A.  B.  then  ind  there  »o  failing  and  rehiiing  to  deliTcr  np  the  said  gno,  he. 
Mid  E.  F.  did  then  and  there  lawfully  nttempt  to  aeiie  and  take  the  aame  Iroa  tta 
■dd  A.  B.  for  the  use  of  the  laid  C.  D.  the  laid  owner  of  the  eaid  deer,  aa  it  waa 
then  and  there  the  datj  of  the  aaid  E.  F-  to  do,  and  ai  be  Iswfnilj  might  do  for  tha 
cauie  aforeuid.  And  Ihe  jurors  aforeasid,  npon  their  oath  aforesaid,  do  fbrllMr 
preaent.  that  the  inid  A.  B.  thereupon,  then  and  there,  with  force  and  amii,  in  and 
Dpon  the  laid  E.  F.  then  being  a  person  entmsted  with  tbe  care  of  the  aaid  deer 
within  the  aaid  forest  ai  aforesaid,  and  then  and  there  being  in  tbe  due  eiecntion  ti 
hia  *ald  duly  aa  aforesaid,  and  of  the  powers  given  to  him  in  that  miiect  bjr  da 
■talnte  in  sucb  caae  made  and  provided.  onlawfoUy,  Tiolenllj,  and  felontoottj  did 
make  an  Baiault.  and  him,  the  aaid  £.  P.  ao  being  in  tbe  ueculion  of  the  said  dutj 
and  powers  aa  aforeuid,  then  and  there  nnlawfuilji  and  feloniaoal;  did  beat  and 
wound,  against  the  form  of  the  stalnte,  &c.  and  against  Ihe  peace,  Sic.  Andthejnron^ 
&c.  do  further  present  that  the  said  A.  B.  on,  &c.  aforesaid,  with  force  and  amt, 
at,  Jke.  aforeasid,  aniawfolij  and  feloniouslr  did  make  an  aiaaolt  in  and  npoD  lt« 

afforded  by  7  &  fl  G.  IV.  c.  28,  a.  II,  or  if  the  conriction,  beingjoint,  rii.  of 

In   caaos    of    previous    convictiona    for  foar,  the  iodiclment  statu   it  to  be  of 

/(tsny,  do  not  apply  where  the  party  ia  one,  R.v.AHtH,  R.  &  Ry.  513. 

not  laid  In  tbe  indiclmeat  to  have  been  (j)  ■'  Forest,  chase,  park,  wood,  or 

dnly  oonTlcted ;  or  if  he  waa  not  duly  pUntsCiou,"  were   held  ■'  open  or  in- 

oonrictod  in  fact,  i.g.  having  been  cod-  closed  grouoda"  within  57  G.  III.  c.M; 

ilel«d,  bnt  not  in  the  proper  oobdij;  B.r.Parklmrttl(tmithtr,%.H'B.j.iVi. 
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E.  F.  then  and  there  heing  a  penon  entrasted  with  the  care  of  the  deer  in  a 
certain  forest  there  ntaate»  wherein  deer  had  heen,  and  then  were  ntually  kept,  and 
then  and  there  heing  in  the  dne  execution  of  certain  powers  given  in  that  behalf  by 
an  act  of  parliament  made  and  passed  in  the  reign  of  his  present  mijesty  for  con- 
solidating and  amending  the  laws  in  England  relatiye  to  larceny  and  other  offences 
oonnected  therewith,  and  the  said  A.  B.  then  and  there  unlawfully  and  febniously 
did  beat  and  wound  him  the  said  E.  F.  so  being  in  the  due  execution  of  the 
said  powers  as  aforesaid,  against  the  form  of  the  statute,  &c.  and  against  the 
peaee,  &c 


SECTION  VIII. 
Of  Larceny  by  Tenants  and  Lodgers. 

As  lodgers  and  tenants  of  ready-furnished  houses  have  a  special 
property  in  the  goods  let  to  them  for  hire,  it  seems  that  at  common 
law,  they  could  not  be  indicted  for  larceny  in  stealing  the  goods  so 
let  to  them  (a);  and  it  has  been  decided,  that  if  a  man  hires  a  fur- 
nished lodging  with  intent  that  his  comrade  should  steal  the  furniture, 
(he  comrade  removing  it  cannot  be  indicted  at  common  law  for  steal- 
ing the  goods  of  the  original  owner  (6).  To  remedy  the  original  defect 
in  Che  bw,  the  3  W,  &  M.  c.  10,  s.  5,  was  passed ;  but  difficulties 
arose  on  its  construction  (c),  and  it  is  now  repealed  and  superseded  by 
7  &  8  G.  IV.  c.  29,  s.  45,  which  not  only  makes  it  larceny  for  a  tenant 
or  lodger  to  steal  a  chattel,  but  ^ijixture,  of  which,  at  common  law, 
DO  larceny  could  be  committed  by  any  one.  That  section  enacts, 
**  That  if  any  person  shall  steal  any  chattel  or  fixture,  let  to  be  used 
by  him  or  her,  in  or  with  any  house  or  lodging,  whether  the  contract 
shall  have  been  entered  into  by  him  or  her,  or  by  her  husband,  or  by 
any  person  on  behalf  of  him  or  her,  or  her  husband,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny ; 
and  in  every  such  case  of  stealing  any  chattel  it  shall  be  lawful  io 
frtfer  an  indictment  in  the  common  form  as  for  larceny ;  and  ip 
every  such  case  of  stealing  any  fixture,  to  prefer  an  indictment  in  the 
same  form  as  if  the  offender  were  not  a  tenant  or  lodger,  and  in  either 
case  to  lay  the  property  in  the  owner  or  person  letting  to  hire.'' 

The  form  of  the  indictment  is  sufficiently  prescribed  by  the  statute. 
Where  a  chattel  is  stolen,  the  indictment  will  be  as  for  larceny  at 
common  law,  ante,  s.  2 ;  when  a  fixture  is  stolen,  as  ante^  s.  5  of  this 
chapter. 


i:i 


a)  IL  r.  Mmn»,  Show.  50.  (c)  1  Moo.  C.  C.  1,  R,  ▼.  H^olv}/, 

V)  B.  ▼.  Beisimd,  Ross.  &  Rj.  411. 

s2 


0*  lauckwt  bt  clbrks  ard  naTiMTi. 


SECnON  IX. 
Or  Labcent  by  Clbhks  ahd  SEBVAim. 
Wken  a  Servant  it  gttilty  o/Larcny  at  Commim  £aw.] — IViibci- 
tion,  whether  a  serrant  U  guilty  of  larceny,  in  approprikdng  the  goodi 
of  his  master  when  they  are  lawfully  in  his  own  tctaal  custody,  de- 
pends on  the  nature  of  the  custody,  and  the  degree  ot  trust  repoied  ii 
him.  Where  he  has  the  mere  charge  or  custody  of  them,  it  ii  dor 
that  the  legal  possession  remains  in  the  master,  and  that  the  Krml 
is  guilty  of  larceny  at  common  law  in  stealing  them  (d  ).  I^ui  a  Mr- 
yant  who  goes  oS*  with  money  given  to  him  by  his  master  to  cany  to 
another,  and  applying  it  to  his  own  use,  it  guilty  of  larceny  (e);  ton 
a  clerk  employed  as  such  in  the  day  time,  but  not  reuding  in  the  bow, 
who  embezzles  a  bill  received  from  his  master  in  the  usual  couneoT 
business,  with  directions  to  send  it  by  post  to  a  correapoDdeat(/). 

Indictment  tinder  tkU  Section  /or  Larcmy  by  a  Seroanl  iff  Gceii, 
Moniet,  and  Securitiet,  belonging  to,  or  in  the  Poue$tion  and  Pewrr 
Iff  hit  Matter. 

That  before  md  st  the  time  of  committiiif  the  oBeoce  berdoafter  next  mcatitH^ 
A.  B.  Isle  or,  lie.  Ubonrer,  on,  &c.,  with  force  end  umi,  at,  Ilo.  hrnof  the*  ni 
there  ■  lerraiit  to  one  C.  D.  felonioniljr  did  ileal,  take,  sad  eairf  awajoD*  |ddiii| 
of  the  Talne  of  ten  ihilUngs,  ten  plccei  of  the  earrent  illTer  cdn  of  thi*  nataasM 
■hlUingi,  of  the  <alne  of  ten  ihiUiugi,  and  one  promianr^  nou  of  the  go^Biw  ai 
company  of  the  bank  of  BngUnd  for  the  pajment  of  fife  ponnda,  then  mnpdd  Ml 
nniatiified,  being  a  Talnable  letnritr  for  the  pajment  of  the  nid  ram  of  fire  pnnfc 
and  of  the  value  of  Ave  poundi,  of  the  moniea,  fooda,  chatlda,  aad  valnaUa  Mcnl- 
tiea  of  the  caid  C.  D.  hU  muter  u  aforesaid,  and  belonginB  to  the  ssld  C.  D.  ((rfirt 
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Miniahment  than  in  ordinary  cases.  For  this  purpose,  the  7  &  8 
w.  IV.  c.  29,  B.  46,  enacts,  **  That  if  any  clerk  or  servant  shall  steal 
ny  chattel,  money,  or  valuable  security,  belonging  to,  or  in  the  pos- 
essioQ  or  power  of  his  master,  every  such  offender  being  convicted 
hereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
eyond  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less 
ban  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
hree  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice,  publicly  or 
dvately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to  such 
mprisonment." 

The  provisions  respecting  embezzlement  will  be  stated  in  the  next 
ection.  Ck>unts  for  such  embezzlement,  and  also  counts  for  larceny 
t  common  law,  may  be  joined  with  the  above  when  there  is  any  doubt 
s  to  the  facts,  or  as  to  the  legal  result  of  them  when  substantiated  at 
be  trial. 


SECTION  X. 

Or  Felonious  (^)  Embezzlement  bt  Clerks  and  Servants. 

Distinction  between  Larceny  and  Embezzlement.] — ^The  legal  dis- 
inction  between  larceny  and  embezzlement  by  persons  in  the  employ 
f  those  whom  they  defraud  is  this ; — in  the  former,  the  property  is 
sken  from  the  actual  or  constructive  possession  of  the  master,  or  has 
leen  delivered  by  him  to  the  servant  for  a  special  purpose  only ;  in 
he  latter,  the  property  has  never  been  in  the  possession  of  the  master, 
*at  being  received  by  the  servant  for  his  master's  use,  is  fraudulently 
ppropriated  to  his  own.  To  punish  this  offence,  which  the  extended 
ransactions  of  modem  times  have  rendered  of  great  moment,  the  com- 
lOQ  law  contained  no  provision ;  but  various  statutes  have  been  passed 
pplicable  to  parties  in  different  situations  of  trust,  which  are  now  con- 
didated  by  7  &  8  G.  IV.  c.  29. 

Clerks  or  Servants,  receiving  any  Money,  Sfc.  on  their  Masters  ac- 
ouni  and  embezzling  it,  shall  be  deemed  to  have  feloniously  stolen 
L] — ^Thc  section  7  &  8  G.  IV.  c.  29,  s.  47,  generally  applicable  to 
krks  and  servants^  is  as  follows  : — "  That  if  any  clerk  or  servant,  or 
.ny  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
ervant,  shall,  by  virtue  of  such  employment,  receive  or  take  into  his 

(f )  At  to  embeszlementa  which  re-      misdemeanoon  by  statutef  tee  pint,  Ch. 
Biin  at  at  common  law,  mitdemeanoun ;      VI.  1. 1 1 . 
lad  at  to  certain  cmbeiilemcntt  made 


or  rsumiov*  embuzlcmbxt 

my  chittd,  n>ocief,or  valuable  tecunty,  for,  or  in  the  name*. 
or  <n  the  accoant  of  hi*  muter,  and  shall  fmuduleiilly  cmbcizle  tha 
nine  or  an;  part  thereof,  every  such  offender  sliall  be  deemud  to  have 
ftlonioutly  stolen  the  tame  from  fais  ina;(ter,  although  auch  mODey^ 
chattel, or  security,  was  not  received  into  the  pchueuion  of  such  master, 
otbenriK  than  by  the  actual  powession  oi  his  clerk,  servant,  or  other 
person  so  employed  ;  and  every  auch  offender,  bein^  convicted  ther«of,r 
•hall  be  liable  atllie  discretion  of  the  court  to  any  of  the  puniahiDcnls 
which  the  (.'ourt  may  award  as  hereinbefore  last  mentioned ;" — thai  ts^' 
the  same  punishment  as  is  prescribed  by  section  46  for  larceny  &OM' 
naslera,  viz.  transportation  beyond  the  seas  for  any  term  not  exceed- 
ing fourteen  years  nor  less  than  seven  years,  or  imprisoninenl  for  any. 
tern  not  exceeding  tliree  years,  and,  if  a  male,  whipping,  once,  twice, 
or  thrice,  publicly  or  privately  inAicied  (A). 

Circumttances  necessary  to  contlilule  Smbetzlemenl.l — This  act 
IB  in  substance  the  same  as  39  G.  III.  c.  85,  which  it  repeals;  and 
therefore  the  decisions  on  the  construction  of  the  repealed  act  apphf 
to  that  now  in  force.  According  to  these,  in  order  to  constitute 
offence  of  embezzlement  these  circumstances  must  concur  : — the  pArtT 
must  be  a  clerk  or  servant;  he  must  have  received  the  thing  in  qi 
tion  by  virtue  of  bis  employment,  and  on  account  of  his  master ; 
he  must  fraudulently  embezzle  it. 

1.  He  must  be  a  clerk  or  servant  in  fact,  but  he  need  not  be  ao 
called.  Thus,  an  accoroptant  or  treasurer  to  overseers  (i),  or  to  a  cor- 
poration (^'),  though  not  appointed  under  the  common  seal  (A),  a  female 
servant  (0,  and  an  apprentice,  though  under  age,  if  employed  to  re- 
ceive the  money  which  they  purloin,  maybe  thus  guilty  (m).  A  person 
engaged  to  travel  for  several  houses,  and  allowed  a  per  centage  on  the 

(A)  Ncarif  the  nme   puniahmenC  ii  aerTant  Dot  authoruci)  to  receivs  moaef 

InRicled  for  embeiitcmf  at  or  any  chat-  wu  sUnding  Dcv  *  d«ik  in  bit  nuster'i 

td,  moae;,  or  iitluable  Hcnrit^,  &c.  bj  coautiag-hooie.    A  debtor  to  the  mastar 

penom  tmnlojed  iu  the  public  service,  paid  thit  aenvit,  Bupposuig  him  BOtho- 

•M  bOG.  III.C.4)  2  W,  IV.  G.4.      It  med,  and  he  aerer  accoDatcd  for  it  to 

feemi  thnt  larcenj  bjncleck  in  a  public  bii  mulcr,    A.  v.   Craietty,    (ctled   bj 

otBec  of  the  crown,   e.g.  collector  of  ^/Jrfton,  B..[rom  hiiMS.  in  A.  T./fm- 

■raitoni*  It  *  port,  is  not  within  7  &S  (in,  7  C.  &  P.  281.  S.P.)    Thii  ia  not 

0.  IV,  e.  29,  ■.  46  i  Rtg.  v.  Lmttl,  2  M.  embeEdement,  R.  v.   Craiclfy   (deode^ 

&  Rob.  2.15.  OD  Che  Butboril]'  of  R.  v.  UtllM,  and 

(0  R.  V.  Squire,  Kuu.  &  R.  349.  cited  b;  Aldrnim.  B.,  in  R.  v.  Hmclht, 

{])    Per   VoHyhon.  B.,    William,    v.  from  his  u»-.i  MSS,)  ;  nor  is  it  {itctnj, 

SMI,  3  Tyr.  R.  7(13.  for  the  monev  hud  been  enlireiT  parted 

(*]  R.  V.  IFtUiN^,  1  C.  &  F.  457.  with  hj  the  debtor,  and  bsd  oevar  OMM 

(/)  R.  V.  Bli*.  SMtlt,  R.  &  Kj.  267.  to  the  muter'i  handi.  R.  v.  Bmilm. 

(m)  JI.  v.  JftUM,  R.  &  Ry.  8D.    A  See  JL  v.  T^torby,  p.  8(3  awl  p.  SC4. 
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he  obtains,  has  been  holden  to  be  in  the  situation  of  clerk  to 
f  his  employers,  and  to  be  liable  to  prosecution  for  embezzle- 
by  each  of  them,  though  paid  by  a  per  centage  and  not  a 
(»).  So  where  a  prisoner  was  employed  to  carry  out  goods  in 
ployer*s  barge  and  sell  them,  and  was  allowed  a  share  of  the 
for  his  remuneration,  a  majority  of  the  judges  held,  that  in 
lently  retaining  the  entire  price  of  the  cargo  he  wiats  guilty  of 
Element,  though  it  was  objected  that  he  had  a  joint  interest  with 
ister(o).  And  where  a  servant  manufactured  an  article  from 
gds  the  property  of  his  master,  for  a  customer,  and  having  re- 
the  price,  retained  it,  concealing  the  order  from  his  master,  he 
3lden  thus  indictable,  though  he  would  have  been  entitled  to  a 
tion  of  the  money  for  his  work  (p).  A  clerk  of  a  savings'-bank 
I  annually  by  ballot  of  the  managers,  embezzled  the  savings, 
IS  held  properly  indicted  as  clerk  to  the  trustees  (named)  (q). 
ion  occasionaUy  employed  is  sufficiently  a  servant  within  the 
be  liable  to  its  penalties  (r).  Thus  a  person  employed  to  drive 
to  the  buyer,  and  to  bring  back  the  purchase  money,  though  it 
t  appear  that  he  had  extra  reward  beyond  his  pay  for  driving,  is 
of  embezzlement  within  the  statute,  as  a  ''  servant,'^  if  he  re- 
it  and  does  not  pay  it  over  («) ;  but  a  person  employed  to  collect 
crament  money  from  the  communicants  is  not  liable  for  em- 
g  it,  not  being  the  servant  of  the  minister,  churchwardens,  or 
bjects  of  the  bounty  (Jt).  So  where  a  master  of  a  charity  school 
ted  by  a  committee  was  requested  by  the  treasurer  in  one  in- 
to  receive  a  voluntary  donation  to  the  institution,  and  withheld 
ney,  he  was  held  not  within  this  act  (u).    A  person  sworn  in  at 


▼.  Carry  R.  AsRy.  198.  Doabted 
f,  B.,  in  Beg,  y.  Goodbody,  8  C. 
S.  A  coachman,  employed  by 
vietor  of  a  coach  to  drive  a  part 
mey,  and  to  receive  money  and 

OTcr  to  him,  may  be  charged 
benling  the  money  of  that  pro- 

though  the  money  when  re- 
lonld  belong  to  him  and  his 
,  MUg,  y.  White,  2  Moo.  C.  C. 

ML  ▼.  Leaeh,  3  Stork.  N.  P.  C. 

.  Y.  Hartley,  R.  &  Ry.  139. 
^  T.  Hugging,  R.  &  Ry.  145. 
.  Y.  Jeiuon,  1  Moo.  C.  C.  434. 
bank  depoaito  are  Yested  in  the 
only  by  9  6.  IV.  c.  92,  s.  8 ; 
Boney  may  be  laid  as  the  pro- 
die  trostees  of  a  benefit  society, 


though  not  enroUed,  and  though  the 
money  ought,  in  the  ordinary  course,  to 
haYC  been  received  by  a  steward,  A.  y. 
Hall,  1  Mood.  C.  C.  474;  confirming 
jR.  Y.  Jenson, 

(r)  jR.  Y.  Spencer,  R.  &  Ry.  299 ; 
and  see  jR.  y.  Metea^f,  1  Moo.  C.  C.  433  ; 
but  see  jR.  y.  Freeman,  5  C.  &  P.  534. 

(t)  jR.  Y.  Hughet,  1  Moo.  C.  C. 
370.  Secui,  if  a  servant,  who  has  no 
authority  to  receive  money,  receives 
it  in  fact  from  his  master's  debtor,  who 
supposes  him  duly  authorized,  JK.  v. 
Thorley,  R.  &  Ry.  343.  See  Reg,  v. 
Wileon,  9  C.  &  P.  27. 

(/)  R,  v.  Burton,  I  Moo.  C.  C.  237. 

(tt)  R,  v.  Neitleton,  1  Moo.  C.  C. 
259,  for  he  did  not  stand  in  relation  of 
"  clerk  or  servant "  to  the  committee. 
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a  court  leet  to  the  office  of  chunbertun  of  a  corporation,  lut  dntjl^ 
ing;  gratuitoHsly  to  collect  monies  from  the  commonert  in  order  to  ipcil 
them  in  keeping  the  landi  in  order,  subject  to  a  jMiiy  account  to  tn 
sidenaen,  it  not  a  "  clerk  or  temnt "  within  thii  BCt(v). 

2.  He  MHtt  have  recehed  the  tUitgt  in  ^itiom  bg  wttu  of  iii 
employment,  for,  or  in  the  nanu  of,  or  on  account  of  hi*  mailer  {m). 
And,  therefore,  where  the  chattel,  Ac.  is  Uken  by  the  MntM 
from  the  poiMsiioD  of  the  master,  or  of  another  lervant  of  hit,  tk 
■Latute  does  not  apply  (x),  but  the  offender  should  be  indicled  for  !■• 
ceny  at  common  law ;  and  if  there  is  any  doubt  of  the  tad,  coubIi 
both  for  larceny  and  embeizlement  should  be  joined  (y).  Bnt  wboc 
the  prosecutor,  suspecting  his  shopman,  gave  marked  money  to  im 
friend,  with  directions  to  buy  some  goods  at  Lis  shop,  and  the  fritsd 
accordingly  purchased  goods,  and  paid  the  prisoner,  who  pnikHstd 
the  money,  the  judges  held  that  this  was  a  case  of  embeulement  villus 
the  statute,  although  the  money  had  been  previously  ia  the  puwwws 
of  the  master  (z). 

To  bring  a  case  within  the  words  "  by  virtue  ifftuch  eMphymut' 
it  must  either  appear  that  the  servant  had  a  special  directioD  to  leceire 
the  money,  or  other  property  of  his  employer,  or  that  his  office  wsiofa 
description  from  whence  such  an  authority  must  necessarily  be  inferred. 
As,  for  example,  it  is  necessarily  inferred,  irom  the  nature  of  the  oSoe. 
that  a  book-keeper  in  a  coach-office  or  waggOD-office  b  authorised  U 
receive  money  for  his  principal;  but  it  is  not  necessaiily  inferred  ihstik 
driver  of  such  coach  or  wa^on,  or  the  porter,  has  authnrityto  receive 
money  at  the  office  ;  and,  therefore,  to  bring  nich  persOQ  within  tha 
statute,  a  special  authority  must  appear,  or  at  least  a  practice  of 
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not  within  die  statnte  (a).    Again,  where  a  person  employed  to  lead 
a  stallion,  with  anthoriiy  to  charge  and  receive  not  less  than  20s.  for  the 
use  of  him,  received  6$,^  and  did  not  account  for  it,  this  was  held  no 
embezzlement  within  this  section,  because  the  money  was  not  received 
by  virtue  of  his  employment (&).     Although  the  things  must  be  re- 
ceived by  virtue  of  the  prisoner's  employment,  yet  if  a  servant,  generally 
employed  to  receive  sums  of  one  description,  and  at  one  place  only,  be, 
on  a  particular  occasion,  requested  to  receive  a  sum  of  a  different  de- 
scription and  at  a  different  place,  this  latter  sum,  being  thus  received 
and  afterwards  embezzled,  will  be  considered  as  received  by  virtue  of 
his  employment,  because  he  was  a  servant,  and  it  was  as  a  servant  that 
he  was  desired  to  receive  the  money,  though  out  of  the  line  of  his 
ordinary  duty  (c).     But  where  the  property  purloined  is  delivered  to  a 
servant  by  the  master  to  be  paid  to  a  third  person  on  his  account, 
and  instead  of  being  so  paid,  is  retained  fraudulently,  the  statute  does 
not  apply,  as  the  money  is  directly  received  from  the  master  (c^-    And 
if  the  property  has  been  in  the  possession  of  the  master  or  of  any  of  his 
servants,  as  if  one  clerk  receive  from  another  a  sum  of  money  to  pay 
for  the  use  of  the  master,  and  misapply  the  money  so  received,  the 
case  will  not  be  within  the  statute  (e).     So  where  persons  who  em- 
ployed the  prisoner  two  or  three  times  a  week  to  keep  their  books, 
viz.  as  a  clerk,  gave  him  a  cheque  payable    to  a  creditor,  to  deliver  to 
that  creditor,  but  he  appropriated  it,  it  was  held  larceny  of  the 
ekeqae{f).    On  the  other  hand,  a  servant  sent  to  get  change  for  a 
note,  who  converts  the  change  to  his  own  use,  is  guilty  of  embezzle- 
ment, and  not  of  larceny  (g). 

Fraudulent  Retention  of  Money  or  Goods. ] — 3.  He  must  etnbezzle 
the  money  or  thing ;  that  is,  he  must  fraudulently  retain  and  conceal 
it.  This  may  be  proved  either  by  evidence  of  his  having  in  fact  re- 
ceived it  without  accounting  for  it  at  all,  or  without  entering  it  in  any 
book  of  receipts  which  it  was  his  duty  to  keep,  coupled  with  evidence 
of  having  denied  the  receipt  of  it  (A),  or  of  having  rendered  a  false  ac- 


(«)  JR.  T.  Meliitk,  R.  &  Ry.  80.  8ed 
vid.  ML  V.  Tkomie^,  1  Moo.  C.  C.  342. 

(H)  JR.  V.  anowley,  4  C.  &  P.  390,  per 
LiMeddle  and  Parke,  Js. 

(c)  R.  T.  Tkot,  Smith,  R.  &  Ry.  516 ; 
AMott,  Hoiroyd,  and  Garrvw,  eont. 

(d)  JR.  T.  Peek,  2  Ross.  213;  8emb, 
cer.  R,  T.  Eiii.  Smith,  R.  &  Ry.  267. 

(e)  R.  T.  Murray,  1  Moo.  C.C.  276. 
(/)  R.  T.  Metem^,  1  Moo.  C.  C.  433 ; 

n.  T.  WtUsh,  R.  &  Ry.  215 ;  2  Leach, 


1054,  S.Ct  4  Taunt.  258;  and  the 
question  put  to  the  jndgea  wai,  whether 
a  cheqne  in  the  hands  of  drawers  was  of 
amy  value  so  as  to  he  the  subject  of  a 
char|;e  of  larceny. 

(^)  R,  ▼.  Sullent,  1  Moo.  C.  C.  129 ; 
but  if  he  convert  the  money,  &c.  sent  to 
be  changed,  it  is  larceny,  R.  ▼.  ^/i:tiwofi, 
1  Leach,  302. 

{h)  R,  ▼.  Jones,  7  C.  &  P.  833. 
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count,  or  made  a  false  entry  (i)>  Oraituon  to  enter  in  the  proper 
book  sums  received  (j),  or  to  pay  over  a  balance  after  rendenog  i 
true  account,  will  not  be  suflicieut  proof  of  embenkment,  and  wiU 
only  subject  the  party  to  a  civil  action  (A).  It  was  held  by  ei^ 
against  seven  judges,  tliat  since  7  &  8  G.  IV.  c.  29,  s.  48,  an  iadict' 
nient  for  embeEzlement  will  be  supported  by  proof  of  a  genenl  dfr 
ficiency  of  money  which  ought  to  be  forthcoming,  though  witbcxtl 
showing  any  particular  sum  to  have  been  received  and  not  tccouoled 
for(0. 

Indictment  may  charge  three  DUtinct  Embezzlemeittt.'] — Before  7  A 
8  G.  IV.  great  practical  abstaclei  were  thrown  in  the  wayof  proMcatiiig 
a  servant  for  embezzlement,  by  the  technical  rules  of  law.  Where  tbe 
charge  was  for  embezzling  money,  it  was  not  sufficient  to  allege  diit 
the  prisoner  embezzled  a  certain  sum,  but  it  was  necessary  to  specif 
some  individual  piece  of  money  which  he  had  received  and  aj^m^ 
ated.  This  was  often  difficult,  and,  where  he  had  given  change  fvt 
lai^r  note  or  coin,  impossible.  At  the  trial,  the  master  was  cob- 
pelled  to  select  some  one  act  of  embezzlement,  perhaps  out  of  mssy, 
at  the  risk  of  failing  alt<^ther  in  the  proof,  and  the  certainty  dot 
the  case  of  fraudulent  intention  would  be  very  imperfectly  presenud 
to  the  jury. 

To  remedy  these  inconveniences,  it  is  enacted  by  the  48th  lectioDtf 
7  &BG.  IV.  c.  29,  as  follows  :— "  That  it  shall  be  Uwful  to  charge 
in  the  indictment  and  proceed  against  the  offender  for  any  number  of 
distinct  acts  of  embezzlements,  not  exceeding  three,  which  may  han 
been  committed  by  him  against  the  said  master  within  the  space  ofni 
1  111.-  fii^t  tu  tlic  last  of  < 
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f  the  offender  shall  be  proved  to  have  embezzled  any  amount, 
I  the  particniar  species  of  coin  or  valuable  security  of  which 
lount  was  composed  shall  not  be  proved ;  or  if  he  shall  be 
to  have  embezzled  any  piece  of  coin  or  valuable  security  or 
tion  of  the  value  thereof,  although  such  piece  of  coin  or  valua- 
irity  may  have  been  delivered  to  him  in  order  that  some  part  of 
e  thereof  should  be  returned  to  the  party  delivering  the  same, 
h  part  shall  have  been  returned  accordingly  (nt). 

re.] — Where  a  servant  receives  money  in  one  county,  and  denies 
eals  the  receipt  of  it  in  another,  it  seems  he  may  be  indicted 
embezzlement  in  either  (n) ;  but  if  a  receipt  given  by  him  is  pro- 


bit  proviaioD,  while  it  removes 
t  diflKcaltiefl  under  which  the 
»r  formerly  laboured,  may  op- 
great  ohstaclea  to  the  ddfence 
looent  priaoner,  by  giving  him 
ictory  information  of  the  ape- 
rgea  of  embezxlement  to  be 
the  trial ;  accordingly,  in  R.  ▼. 
,  3  C.  &  P.  422,  VaughoH,  B., 
at  the  reqnest  of  the  prisoner, 

him  to  be  famished  with  at 
larticoiar  oC  the  persons  from 
oney  is  alleged  to  have  been  re- 
'  not  also  of  the  sums  and  dates 
le  prosecutor  intended  to  apply 
ceusation,  as  in  the  case  of  a 
ndictment  for  barratry.  In  that 

prosecutor  consented  to  give 
ormation  as  was  desired;  no 
s  therefore  made,  and  the  pri- 
s  acquitted  on  the  merits.  Mr. 
LUtledale  made  an  order,  to  the 
iect  in  22.  ▼.  Bootymanf  5  C.  & 
Bi/e,  and  the  same  coarse  is  now 
in  indictments  for  not  repairing 
I  and  for  nuisances,  where  the 
*«  numerous  and  the  charges  mul- 
,  JIL  V.  Dowmhirt  {MarquU),  4 
L  698 :  J2.  V.  Curwood,  3  Ad.  & 
This  enactment  is  in  substance 

in  3  W.  IV.  c.  4,  s.  3,  as  to 
anent  by  servants  of  the  crown, 
fhe  prisoner  was  servant  of  a 
'ho  tived  in  Staffordshire,  and 
leoetved  money  for  his  master 
in  Shropshire,  afterwards  told 
er  in  Staffordshire  that  he  had 
red  any.  Being  sent  to  Shrews- 
I.,  he  desired  B.  to  search  the 
sie  they  had  been  together :  but 
mL    The  judges  held  the  pri* 


soner  property  indicted  in  Shropshire 
where  he  received  the  money,  though  he 
might  have  been  also  indicted  in  Staf- 
fordshire, where  he  embezzled  it,  by  not 
accounting  for  it  to  his  master  ;  for,  as 
by  the  act  (39  G.  III.  c.  85,  then  in 
force)  the  receiving  property  and  em- 
bezzling it,  amounts  to  a  larceny,  the 
offence  is  made  a  felony  in  the  county 
where  the  property  was  first  taken :  so 
that  the  offender  might  be  indicted  in 
that  or  any  other  county  into  which  he 
carried  the  property,  22.  v.  Hobson,  R. 
&  Ry.  56 ;  1  East's  P.  C.  Addenda  zziv. ; 
2  Leach,  C.C.  975  (a.  d.  lSOZ.)Lawrau:e, 
J.,  eontrOf  held  that  embezzling  being 
the  offence,  there  was  no  evidence  of  it 
in  Shropshire.     In  a  subsequent  case,  a 
servant  who    bad    received    money  in 
Surrey  for  the  use  and  on  account  of 
his  master  who  lived  in  Middlesex,  re- 
turned to  his  master's  house  soon  after, 
but  when  asked  for  the  money,  denied 
having  received  it,  and  never  afterwards 
accounted  for  it.     Held  that  he  might 
be  indicted  in  Middlesex  for  embezzle- 
ment;   and  iemb,  that   had   he    been 
proved  to  have    spent  the   money  in 
Surrey,   that  would  not  have  confined 
the  trial  to  that  county,  the  embezxle- 
ment not  being  completed  till  he  had 
refused  to  account,  22.  v.  Taylor,  3  B. 
&  P.  596;  2  Leach,  974 ;  R.  &  Ry.  C.  C. 
63.     Mr.  Starkie,  2d  Evid.  451,  cites 
this  case,  adding,  that  the  prisoner  had 
probably  possession  of  the  embezzled 
money  in  Middlesex ;  and  a  qu.  whether 
it  is  not  necessary  that   the   prisoner 
should  have  had  possession  of  the  goods, 
&c.  in  the  county  where  he  is  indicted, 
as  in  common  larceny. 
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duced  lo  show  payment  of  money  to,  nnd  receipt  of  it  by  him.  it 
not  be  received  in  evidence  unless  stamped  according  to  law  (o). 

Indictment  against  a  Clerk  or  Servant  for  Embezzlement . 
Thit  A.  B.  Ute  or,  &c,  on,  Bus.  ft,  ac.  being  then  <jt)  aod  there  employed  ■ 
clpfk  {or  "  trrraHt."  Sfe.  in  Iht  leordiof  Iht  rialult.  a»  thf/eet  nwy  ht']  to  C.  D.  df 
b)i  tirtuK  uf  luch  big  eniplajiuent  u  inch  c)«rk,  sail  while  be  wu  bo  emplored  I 
■fon-toid  (;).  then  ind  them  receive  and  Uke  into  fail  poueuioo  certain  moner  toi 
Inrge  amount,  to  wit.  the  amount  of  five  jKiuDda  (r),  for,  and  in  the  name,  and  e 
the  aecount  of  the  laid  C.  D.  his  said  maaler  and  toip[ojer(t),  and  the  nid  moD) 
did  then  and  there  unlawfullf,  fraudulently ,  and  felomouiljr  (r)embeiilei  rndwi  U 
junin,  &o.  do  »j  thai  the  laid  A.  B.  then  and  there  (heaaid  but  mentiuned  mona 
ao  recdied  bj  him  the  said  A.  B.  for,  and  in  the  name,  and  on  the  sccoant  of  H 
■aid  C.  D.  hia  maiter  and  employer  bb  albreeajd,  and  then  and  there  being  the  pn 
pi-rty  of  the  laid  C.  D.  (u)  froia  (belaid  C.  D.  in  nunnerand  fonn  aforeaud.  fda 
niougly  and  fraudulently  did  eteal,  take,  and  carrf  awaj,  against  the  form  of  d 
■tatule,  &c.  and  against  the  peace,  he. 

Mode  of  Charging  two  or  three  Acts  of  Embezzlement.] — When  it  it 
proposed  to  charge  two  or  three  distinct  acts  of  embezzlement  undeu 
7  &  8  G.  IV.  c.  29,  s.  49,  tliey  should   be  stated  separately  in  diC^ 
ferent  counts  ;  and  the  second  and  third  counts  should  introduce  eaclM 
charge  by  alleging  it  to  be  "  within  six  calendar  months  from  the  fixvlfl 
of  comvtillinj/  the  said  offence   in  thefr.il  count  of  this  indictmenl^ 
charged."     Strictly  speaking,  perhaps,  this  is  not  necessary,  as  the  ob- 
jection to  charging  several  distinct  acts  of  felony  in  an  tDdictment  it 
never  an  objection  which  can  be  taken  to  the  record,  where  every  count 
always  professes  to  charge  a  separate  offence,  but  merely  the  gronnd 
of  an  application  to  the  discretion  of  the  court  to  compel  the  prosecutor 
to  elect  on  which  charge  he  will  proceed.     But  it  is  safer  to  iniert  it. 


S)  JI.  T.  HaU,  3  Stuk.  R.  67,  6S.  t.  7\ert,  R.  ft  Rj.  401,  wu  held  to  k* 

>)  Sm  B.  f .  S^merton,  7  B.  &  C.  reqniiite ;  but  any  "  chattd "  cnfaa*. 

US.  aled  Diiiit  be  deicrtbed  ai  in  laroen;. 

(f)  It  seems  the  wordg,  "  while  be  (a)  Uuneeesaarj  to  atate  frtm  wfaoa 

«u*oemployed,"areneceaBar7,R<?.  *.  be  ivceiTed  it,  B.  t,  Btaeall,  I  C.  &  P. 

ZiOeeU,  2  M.  &  Rob.  336  (2  W.  IV.  c.  4,  313  ;  R.  t.  WelUng;  id.  454. 
a.  1).  {()  The  inaertion  of  tbe  word"  Ma- 

(r]  Tha  exact  sum  laid  need  not  be  niouilj"  here  ia  not  Deeeaearj,  if  it  be 

prored.  If  money  or  a  note  of  the  kind  introduced  at  tbe  conelosion,   that  be 

Bllf^ed  In  the  indictment  ia  proved  to  "^e/oniotufy"  atole  i  hot  it  cannot  pr»- 

bave  been  embeiiled,  R.  i.  OtrtoN,  R.  judice,  B.  t.  CVi; Afoii,  R.  &  Rj.  68. 
ft  Ry.  303  i  nor  rince  7  &  8  G.  IV.  c.  29,  (k)  Thia  ia  abiolntelj  avonmj,  R.  t. 

a.  48,  need  the  coin  or  aecurity  embei-  Macgrigvr,  R.  St  Ry.  23.     And  if  the 

aled  be  atated  apecificalJy  in  tbe  indict-  property  be  erroneouil;  laid,  Hut  vail- 

meat,  aa  In  S.  t.  Fumtmu!,  R.  &  Ry.  ance  will  be  fatal,  JI.  t,  Btae^il,  1  Hon. 

339;  a.i.FI<mer,iD.ttR.H2i  B.  C.C.  li. 
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Count  at  Common  Law.1 — It  is  also  discreet  always  to  add  a  count 
for  a  larceny  by  a  clerk  or  servant,  and  another  for  a  larceny  at  com- 
mon law ;  for  if  the  money  so  embezzled  was  ever  even  constructively 
in  possession  of  the  master,  it  amounts  to  Ihat  offence  (v).  Indeed, 
as  the  statute  (w)  provides  that  the  offender  **  shall  be  deemed  to  have 
feloniously  stolen  "  the  chattel  or  money,  it  is  by  no  means  clear  that 
this  last  count  would  not  in  all  cases  suffice. 


SECTION  XL 

Of  Accessories  to  Larcenies  before  and  after  the  Fact. 

All  parties  who  are  present  at  the  fact,  concurring  therein,  are 
principals,  whether  they  assist  by  manual  exertion,  or  only  by  com- 
mand, co-operation,  or  encouragement  (or). 

A  constructive  presence  suffices  to  make  a  man  a  principal  (in  the 
second  degree) ;  for  he  need  not  be  actually  present,  an  eye  or  ear- 
witness  of  the  transaction ;  he  is,  in  construction  of  law, ''  present  aid- 
ing and  abetting,"  if  he  act  in  concert  with  the  principals,  and  if  with 
the  intention  of  giving  them  assistance,  he  be  near  enough  at  the  time  of 
the  felony  committed,  to  afford  it,  should  the  occasion  arise ;  e.^.,  by 
watching  outside  a  house  to  prevent  surprise,  while  his  companions  are 
committing  the  felony,  or  to  receive  goods  which  they  are  stealing  in 
it,  or  remaining  at  a  convenient  distance  in  order  to  favour  their  escape, 
if  necessary  (y).  If,  however,  he  is  constructively  present,  with  the 
intent  not  of  assisting  but  of  detecting  the  felony,  he  has  not  the  felo- 
nious intent  necessary  to  convict  him  as  a  principal  felon,  though  his 
motive  in  so  acting  was  to  get  a  reward  (z). 

Who  are  Accessories ; — Time  of  Trial  and  Venue.] — An  accessory 
is  he  who  is  not  the  chief  actor  in  an  offence,  nor  present  at  its  per- 


(v)  See  R.  v.  Peek,  and  R,  t.  Smitk, 
mUe,  p.  265  ;  JR.  y.  Jokmom,  3  M.  &  S. 
649. 

[w)  Amte^  p.  262.' 
r)  They  were  anciently  deemed  only 
aeccMories,  vis.  down  to  the  reign  of 
Henry  VII.     See  Flowden,  100. 

(y)  Fatter,  350;  1  Hale,  439.  See 
JL  T.  Borikwiek,  1  Dong.  207 ;  E.  ▼. 
Qogerlft   R.  &  Ry.  343;   R.  v.  Owen, 


i: 


1  Moo.  C.  C.  96 ;  R.  v.  Stewart,  R.  & 
Ry.  363 ;  Plowden,  96. 

(i)  R,  ▼.  Darmelly  and  another,  2 
Marsh.  571 ;  8,  C.  R.  &  Ry.  310.  Dan- 
nelly  leaned  over  the  rails  of  a  house 
while  his  companions  robbed  it.  He  had 
previously  informed  the  police  of  the 
intended  burglary :  and  was  suffered  by 
them  to  escape. 


270 

rormaiice,  bu(  is  in  some  way  concerned  tlicrein,  either  before,  or  nftta 
the  fact  committed  (a). 

An  accessory  before  the  fiict  is  he  who,  being  absent  at  the  time 
the  commission  of  a  felony,  procures,  counsels,  or  commands  (b)  tl 
principal  fcton  to  commit  il  (c) ;  as  if  several  plan  a  llieft  which  oi 
is  to  execute  ;  of  if  a  person  incites  a  servant  to  embezzle  the  goods  of 

An  accessory  after  the  fact  is  one  who,  knowing  a  felony  lo  ha»* 
been  committed,  receives,  harbours,  relieves,  comforts,  or  assists  tfao 
principal,  or  accessory  before  the  fact,  with  a  view  lo  his  escape  (i^). 

As  in  treasons,  so  in  misdemeanours,  there  are  no  accessories:  but 
in  felonies  only  (p).  Nor  were  there  any  accessories  in  larceny  undcf 
or  to  the  value  of  Ud.  until  the  7  &  8  G.  III.  c.  29,  abolished 
distiDction  between  grand  and  petty  larceny,  and  rendered  the  lav 
of  grand  larceny  applicable  to  all  cases  of  thell,  however  trifling  n 
value.  A  party  guilty  of  receiving  stolen  goods  did  not  come  witbltt' 
the  definjiion  of  an  accessory  after  the  fact  at  common  law ;  bat  lifc 
offence  was  made  punishable  as  that  of  an  accessory  after  the  fact, 
and  otherwise  by  several  acts,  now  consolidated  by  7  &  S  G.  III.  c, 
29,  ill  sect.  54,  and  which,  as  constituting  a  substantive  offence,  will  b4 
noticed  in  the  next  section  (/).  By  the  old  law,  no  accessories  befort 
or  after  the  fact  could,  without  their  consent,  be  brought  to  trulj 
unless  with  the  principal,  or  after  his  guilt  had  been  legally  ascertained 
by  his  conviction  on  having  taken  his  trial  singly;  or,  after  his  out- 
lawry on  a  capital  crime,  which  is  equivalent  to  attainder  (9),     But 

1)  4  BL  Com.  35. 

)  OommaKd  incladei  sll  thoM  who 
,  procvre,  let  on  or  itir  np   uf 

Other  to  do  Che  fact,  PoiCer,  12S 1  Eait'i  „  _    _      __ 

P.  C.  641 ;  2  Hs«.  c.  33,  i.  65.  Shakipeire's  Hear;  IV.  put  1,  ViAmH 

(c)  1  Hilc,  613.  PUntagenet  it  raminded  of  the  E«l  <C 

{d)   1  Hale,  618.     Emploring  auO'  Cambridge,  hii  latlieT's  "  ■ttaJnder  faa 

ther  to  htrboar  fdoni  aeems  Bafflcient  the  Ute  king'i  daji,"  ind  r^dlai, — 
to  ooQStitata  this  offeace,  i  BU.  C.  37 ;  "  Mj  fUher  wu  ailacJttd,   out   at- 

a  Haw.  c.  29,  a.  1 ;  3  P.  W.  475  ;  bat  tainted;" 

the  tttlitiDg  mnat  be  to  the  feloai  per-  though,  u  might  be  expeeted  in  tboM 

SOiulIy,  Rtg.  1.  CAoppif  and  olhtrt,  9  earlj  timei,  condemuatiou,  if  not  Icgll 

C.  &  P.  395.  ittuader,  foUoired  in  the  next  line— 

(t)  1  Hale,  238,  613;   Poster,  341.  "  Coademned  to  die  for  treuon,  ;<t 

"  In  the  bigbest  oflencei  [eriam  Iteut  no  traitor." 

m^etlatu]   and  in  the  lowest   [rioli.  Since  which,  attainder  offilony,  tmxpt 

rmUt,forciUt  tntriri,  and  m  rl  armii]  in  high   (or  petty)   treuon  or  rnvrdir, 

there  be  no  acceuoriea  t  but  in  felonies  disinheriti  no  beir,   and  prqndieee  ■« 

there  be,  both  before  and  after."     See  title,  except  the  offender's  for  Ui  lifc. 

Co.  Lit.  57,  >.b.  See  B.  v.  Bridgtr,  T.  &  Or.  437  ;  1  H. 

(/)  See  the  old  acts,  3W.fcM.  e.  9,  &  W.  U5,fi.  C.i  uid54  G.  Ill.e.  145. 
■.  4 )  5  A.  c.  31,  ■.  5;  I  Eut'i  P.  C.  743. 
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now  by  7  O.  IV.  c.  64,  §«  1 1 ,  in  order  that  all  accessories  may  be  con* 
ricted  and  punished  in  cases  where  the  principal  felon  is  not  attainted, 
t  is  enacted  that  if  any  principal  offender  shall  be  in  anywise  con-* 
ricted  of  any  felony,  it  shall  be  lawful  to  proceed  against  any  acces- 
sory, either  before  or  after  the  fact,  in  the  same  manner  as  if  such  prin- 
cipal felon  had  been  attainted  thereof,  notwithstanding  such  principal 
felon  shall  die,  be  [admitted  to  benefit  of  clergy,  or]  pardoned,  or 
otherwise  delirered  before  attainder :  and  every  such  accessory  shall 
suffer  the  same  punishment,  if  in  anywise  convicted,  as  he  or  she  should 
have  suffered  if  the  principal  had  been  attainted. 

An  accessory  after  the  &ct  to  a  felony,  may  be  tried  in  the  same 
manner  as  if  the  act  constituting  him  the  accessory,  were  committed  at 
the  same  place  as  the  principal  felony :  though  Uiat  act  may  have  been 
committed  on  the  high  seas  or  at  any  place  on  land,  in  or  out  of  the 
queen's  dominions ;  and  if  the  offences  of  the  principal  and  the  acces- 
sory have  been  committed  in  different  counties,  the  same  may  be  laid 
m  either  county  (A). 

Accessories  before  the  fad  Indictable  either  as  such,  or  far  the  Sub" 
stantive  Felony.] — But  by  7  G.  IV.  c.  64,  s.  9,  the  accessory  before 
the  fact  to  any  felony,  whether  at  common  law  or  by  any  statute  or 
statutes  made  or  to  be  made,  shall  be  deemed  guilty  of  felony,  and 
may  be  indicted  and  convicted  either  as  an  accessory  before  the  fact 
to  tbe  principal  felony,  together  with  the  principal  felon,  or  after  his 
conviction;  or  may  be  indicted  and  convicted  of  a  substantive  felony , 
whether  the  principal  felon  has  been  previously  convicted  or  not,  or  is 
amenable  to  justice  or  not,  and  may  be  punished  in  the  same  manner 
as  any  accessory  before  the  fact  to  the  same  felony,  if  convicted  as  an 
accessory,  may  be  punished.  This  section,  which  somewhat  resembles 
3  G.  IV.  c.  24,  s.  3  (repealed  by  7  &  8  G.  IV.  c.  27.  s.  1)  (i),  only 
makes  accessories  triable  in  cases  where  they  might  have  been  tried 
before,  and  not  in  cases  where  they  could  not  be  tried  at  common  law, 
because  the  principal  could  not  be  tried :  e.  g.,  in  self-murder(^'),  or  in 
case  of  the  principal  being  an  insane  person  (k). 

Place  of  Trial.] — By  7  G.  IV.  c.  64,  s.  9,  the  offence  of  such  acces- 
sory before  the  fact,  howsoever  indicted,  may  be  tried  and  punished 

(A)  7  G.  IV.  c.  64, 1. 10.     See  ante.  356.     See  DywiCt  caie,  id.  523  ;   and 

(I)  See  R.  ▼.  Solamoms,  1  Moo.  C.  C.  Reg.  v.  Leddingtim,  9  C.  &  P.  79. 

292  {  orenmlhig  R.  ▼.  Gs/e,  U.  11.  {k)  Reg.  v.  Tgler,  8  C.  &  P.  616»  Loxd 

(/)  JK.  V.  Henry  Rutseil,  1  Moo.  C.C.  Denvum. 
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by  any  court  having  jurbdict ion  to  try  tlie  principal  felon  in  the  Ram» 
manner  as  if  such  offence  of  the  accessory  had  been  commilted  at  lh« 
same  place  as  the  principal  felony,  thougli  such  offence  may  ha*« 
been  committed  either  oo  the  liigh  seas  or  at  any  place  on  land 
whether  in  or  out  of  her  majesty's  dominions  ;  and  in  case  the  princi' 
pal  felony  has  been  committed  without  the  body  of  any  county,  an^ 
the  offence  of  such  acccsiKiry  before  the  fact  has  been  comtniti 
within  the  body  of  any  other  county,  the  last-mentioned  offence  m 
be  tried  and  punished  in  either  county ;  and  in  order  that  all  acci 
sories  may  be  convicted  and  punished  in  cases  where  the  principat 
felon  ia  not  attainted,  it  is  enacted  (/)  that  if  any  principal  offender 
shall  be  in  anywise  convicted  of  any  felony,  any  accesaory  either  befor* 
or  aller  the  fact  maybe  proceeded  against  in  the  same  manner  a)  if 
such  principal  felon  had  been  attainted  thereof. 

ProvUo  against  repealed  Trials  for  same  Offence.] — Provided  that 
no  person  once  duly  tried  for  any  t»c.h  offence,  whether  as  nn  ac-cei- 
aory  before  the  fact,  or  as  for  a  substantive  felony,  shall  be  Uable  to 
be  again  indicted  or  tried  for  the  same  offence  (/). 

Trial  of  Accessories  in  general,] — ^The  acquittal  of  the  accessory 
being'  always  necessarily  involved  in  that  of  the  principal,  the  bei^ 
mode  of  arraigning  and  trying  an  accessory,  where  ii  ts  practicable,  i> 
at  the  snme  time  and  on  the  same  indictment  with  the  principal  (m). 
When  this  is  done,  the  jury  are  in  general  first  to  inquire  of  the  prin- 
cipal;  and  if  they  find  him  guilty,  ihey  are  then  to  inquire  of  th« 
accessory  :  but  if  they  find  the  principal  not  guilty,  the  accesMij 
must  be  acquitted  (n). 

So  that  even  in  a  case  where  the  principal  was  indicted  for  burgitary 
and  larceny  in  a  dweUing- house,  and  the  accessory  was  charged  in  the 

())  TG.  IV.  c.  6J,  a.  11.     See  u  to  before  the  fact.     A,  did  not  apptsr  tw 

thii,  1  Hole,  624,  623.  bike  his  trial ;  B.  who  had  bees  on  bul, 

{m)  Srt,  2  Hale,  173.   Gillin'i  caae,  appeared.    He  wag  held  not  compelUbls 

Plowd.  9(>,  97,  99,  slioni  the  ioconie.  to    |>1ead   lo   Ifae   indictment,    and    oai 

nience  of  trying  an  acceuory  t^orf  (he  admitted  to  bail,  not  baring  bevu  indirted 

fact  firit  and  aeparalely ;  for  he  migbt  for  a  aubstantiie  felony  ;   fley.  ».  At*- 

be  ooavictcd.  aud  the  principal  ocijuiLuJ  mo/;,  IJ  C.  &  P.  S36. 

on  ■  mbieqnent  indictment  by  aootlier  (n)  I   Hale,  624 ;   3  Inrt.  1S4.    If 

joiy,   which  would  caatndict   the  fint  a  principal  ii  pardoned  qfttr  ■Haiillir, 

Teiilict ;  bat  thjg  di>ea  not  bold  in  the  the  accesaory  after  the  fact  mut  plaal 

CMC  of  principals  in  the  second  degree,  to  an  indictment  charpng  tbat  ofeDMi 

vii.  "  prtunt  aiding  and  abettiog."   A.  S'enu,if  the  principal  hwl  (Meaaoqinltod, 

waa  indicted  for  felony  in  nalng  an  in-  or  had  obtained  liii  pardon  trfert  jadg- 

nnment  to   procare  abortion,  and  B.  ment,  Amm.  Sir  T.  Raym.  477.  (O.  B. 

wu  Indicted  with  him  a«  an  accesMiry  Sen.  Jan.  1682.) 


or  rxLovioufLT  receiving. 
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ime  indictment  as  accessory  before  the  fact  "  to  the  said  felony  and 
i^lary,*'  and  the  jury  found  the  principal  guilty  of  the  larceny  only 
id  acquitted  him  of  the  burglary,  the  judges  seemed  of  opinion  that 
le  accessory  should  have  been  acquitted ;  for  as  the  indictment 
larged  him  as  accessory  to  the  burglary  only,  and  the  principal  had 
sen  acquitted  of  that,  the  accessory  should  be  acquitted  also(o).  If 
e  person  charged  as  accessory  before  the  fact,  was  present  when  the 
lony  was  committed,  he  must  be  acquitted :  for  his  minor  offence  is 
erged  in  the  greater  one  of  principal  (p). 


against  an  Accessory  before  the  Foci  to  a  Felony  jointly 
with  the  Principal, 

After  concluding  the  indictment  as  against  the  principal,  in  the 
rual  form,  proceed^ 

And  the  joron,  &c.  do  ftuiher  present,  that  one  E.  F.  late  of,  &c.  labourer,  he- 
re die  felony  and  larceny  aforesaid  was  hy  the  said  A.  B.  [the  prmeipaf]  done  and 
■wiittfid  in  form  aforesaid,  that  is  to  say,  on,  &c.  at,  &c.  feloniously,  wilftdly,  and 
iWcionsly,  did  incite,  moTC,  aid,  eoonsel,  hire,  command,  and  procure  the  said 
.  B.  the  felony  and  larceny  afofcsaid,  in  manner  and  form  aforesaid,  to  do  and 
mmit,  against  the  peace,  &c  (q). 

In  indicting  an  accessory  after  the  fact,  first  conclude  the  indict- 
ent  as  against  the  principal,  and  then  proceed — 

Aad  the  jnrors,  &c  do  further  present,  that  E.  F.  late  of,  &c.  labourer,  well  know- 
l  the  said  A.  B.  to  hare  done  and  committed  the  said  felony  in  manner  and  form 
madd,  afterwards,  to  wit,  on,  &c.  at,  &c.  him  the  said  A.  B.  did  feloniously  re- 
ife,  aid,  and  comfort,  against  the  peace,  &c. 


Punishment,] — ^The  punishment  of  accessories  for  offences  partak- 
g  of  the  nature  of  larceny,  is  prescribed  by  7  &  8  G.  IV.  c.  29, 
61,  which  enacts,  that,  in  the  case  of  every  felony  punishable  under 
at  act,  every  accessory  before  the  fact  shall  be  punished  iu  the  same 
inner  as  the  principal  in  the  6rst  degree  is  punishable ;  and  every 


fe)  JL  T.  DmmeUy  end  Vtrnghm,  R. 
Ry.  310;  8,C.  2  Marsh.  571.  It 
IS  not  necessary  to  decide  the  point. 
iji)  See  J2.  r.  Oordon,  1  Leach,  515. 
It  1m  might  be  indicted  again  as  princi- 
U8.C. 

(f)  For  indictments  against  accesso- 
»  Ddbre  the  fact,  as  for  a  substantive 
looy,  see  Archbold,  Cr.  Pi.  6th  ed. 
^.    Cooats  charging  a  person  as  ac- 


cessory, btfore  and  t/ler  the  fieu^,  may 
not  only  be  joined  where  the  felony  is 
the  same,  R,  v.  Datmelfy  end  VeughoHt 
R.  &  Ry.  310;  2  Marsh.  571,  8,  C; 
but  the  prosecutor  will  not  be  required 
to  elect  on  which  he  will  proceed,  as 
the  party  may  be  found  guilty  on  both, 
R,  v.  Blaekttm  and  otker$^  8  C.  &  P.  43, 
Piurkef  B.,  and  Pattemmf  J. ;  but  as  to 
receivers,  see  next  section. 
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accessory  afltt  the  fwX  to  any  felony  punbhable  under  tint  let,  iUI 
on  conviction  be  liable  to  be  imprisoned  for  sny  term  not  excee<h{ 
two  years,  nhich  imprisonmeDt,  by  section  4,  may  be  solitary  or  witk 
hard  labour,  at  the  discretion  of  the  conit,  subject  to  7  W.  IV.  ud 
1  V.  c.  90,  B.  6,  pott.  Chap.  VII.  s.  16. 

PwiAthiment  of  PrincipaU  in  taeond  daffne  and  ^ecmsoriet  to  Qf- 
feneet  puniihabU  Mnder  the  Statutes  7  W.  lY.  and  I  V.  cc.  85,  U, 

87,  88,  89.] — In  the  case  of  erery  felony  puniahable  under  each  of 
these  acts,  every  principal  in  the  second  degree,  and  every  acccMCiy 
be/ore  the  fact,  shall  be  punishable  with  death  or  oHunoue,  a  Ac 
same  manner  as  the  principal  in  the  first  decree  is  by  the  act  panirii- 
able ;  and  every  accessory  (^/ier  the  ftkct  to  any  felony  puniilitble 
under  the  act,  except  only  a  receiver  of  stolen  property  (r),  ibill  m 
conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding  tfo 
years  (<). 


SEtTnON  XII. 

Of  Feloniously  Receitimo  Stoibr  ahd  Embehled  Qoods- 

Several  provbions  had  been  made  with  a  view  to  the  puniihinentat 
receivers  of  stolen  goods,  without  makli^  their  conviction  depeadwt 
on  that  of  the  principal  ofiender.  So  much  confusion,  hoirever,  pn" 
vailed  in  these  enactments,  and  so  much  difficulty  in  cooslraing  thoa, 
that  the  law  was  concisely  settled  by  the  following  enactment,  whieb,  it 
will  be  observed,  applies  not  only  to  the  receipt  of  goods,  monies,  aad 
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son  knowing^  the  same  to  hare  been  feloniously  stolen  or  taken,  every 
auch  receiver  shall  be  guilty  of  felony,  and  may  be  indicted  and  con* 
victed  either  as  an  accessory  after  the  fact,  w  for  a  substantive  felony ; 
and,  in  the  latter  case,  whether  the  principal  felon  shall  or  shall  not 
have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to 
justice ;  and  every  such  receiver,  howsoever  convicted,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years ;  and  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
court  shall  so  think  fit)  in  addition  to  such  imprisonment ;  provided 
ahrays,  that  no  person,  howsoever  tried  for  receiving  as  aforesaid,  shall 
be  liable  to  be  prosecuted  a  second  time  for  the  same  offence.*'  This 
punishment  remains  unaffected  by  7  W.  IV.  and  I  V.  cc.  86,  87. 
See  antty  p.  274). 

Nature  of  Offence,} — ^The  guilty  knowledge  is,  of  course,  the  very 
essence  of  this  offence.  Of  this,  except  in  cases  of  confession,  direct 
proof  cannot  be  given  ;  but  it  may  be  inferred  from  circumstances,*— 
as  the  low  price  at  which  the  goods,  if  purchased,  were  bought, — facts 
tending  to  show  a  connexion  between  the  thief  and  the  receiver^-the 
time  and  secrecy  of  the  transfer,  &c.,  &c.,  which  are  always  pecu- 
h'arly  for  the  consideration  of  the  jury.  Mr.  Dickinson  here  citing 
a  MS.  case  (o),  stated  that  a  receiver  must  take  the  goods,  in  some 
senae,  to  his  own  use ;  and  that,  therefore,  a  person  merely  employed 
by  the  principal  to  convey  them  to  a  place  in  which  the  alleged  re- 
ceiver has  no  interest,  though  he  may  be  aware  of  the  theft,  was  not 
thus  liable.  But  it  has  been  since  held,  that  if  the  receiver,  {semble, 
knowing  of  the  theft)  takes  the  property  into  his  possession  for  the 
mere  purpose  of  concealment,  without  making  any  bargain  or  deriving 
any  profit,  he  is  as  much  a  "  receiver  "  as  if  he  had  purchased  it  (w). 
So  if  he  acts  without  the  purpose  of  profit  and  merely  to  assist  the 
thief  («).  A  party  charged  as  receiver  may  controvert  the  guilt  of  his 
principal ;  and  if  he  show  that  the  goods  were  not  etolen,  will  of  course 
be  entitled  to  an  acquittal  (y), 

foti,  Ch.  VI.  1.  22 ;  and  7  &  8  6.  IV.  J.,  and  Vau§Am,  B.»  present). 

c  29,  t.  21,  Ch.  VI.  8.  23.  (jr)  Per  Gumey,  B.,  B.  y.  Iknti*  tmd 

(v)  R,  ▼.  Ii09€r9  mdBroM,  Old  Bai-  another,  6  C.  &  P.  177. 
lej,  1817t  M6.  Diekhmn.  (y)  R.  y.  Smith,  I  Leach,  323;  Foi- 

(w)  P«r  Tnmiaih  J*f  -R.  ▼.  RUh^rd^  ter,  365. 
«Mi  Mi  •Mcnr,  6  C.l^  P.  335  (GiMtf^, 

t2 
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Venue.]— By  7  «  8  G.  IV.  c.  39,  s.£6,  receiven,  wfaether  iodictei 
«■  acceRsoriea  after  tlie  fiut,  or  for  a  rabaUntiTe  felony,  or  for  a  miide- 
meanour  only,  may  be  indicted  in  any  county  or  place  where  they  ifaill 
have  the  property  in  their  poueaaion,  or  in  any  place  wh«re  the  piiii- 
cipal  may  by  law  be  tried  for  the  original  felony,  in  the  aame  manner 
as  they  may  be  tried  in  the  county  in  which  the  property  wai  actmllj 
received  ;  and  by  section  76  {ante,  p.  \6l)  if  property  atoleo  in  one 
part  of  the  united  kingdom  be  received  in  another,  the  receiver  mij 
be  indicted  !d  that  part  of  the  united  kingdom  in  which  the  propeny 
was  received. 


Indictment  againil  Receiver  ai  Acceitory  jointly  (z)  mt\  Prvtofd. 

Frame  indictment  against  the  original  felon,  A.  B.  in  the  comnoa 
form,  then  add 

And  ihe  jnron,  &e.  tbat  C.  D.  Ut«  of,  &c.  on,  Ac.  at,  &g.  the  nid  gold  il>(.k- 
[itterihing  lit  praptrly  a*  in  tie  Jorwier  part  ^  tit  iudiefainif]  of  tbe  tab*  rfMt- 


(i)  Prexlit*  nf  eAttrjfing  tameperton 
with  larct»y  and  rtetieiHf  in  mmmJ 
connii  qfone  ndielmml.]  In  point  of 
Uw,  no  objection  can  be  Uken  on  de- 
miUTer,  or  in  uTot  of  judgment,  to  the 
chupng  the  tune  put;  irith  mora  thu 
one  fdoaj  of  the  lame  nature  and  de- 
gree in  the  mat  indictment  (aee  2Uale, 
173;  1  Stark.  Cr.  n.  36,  &o.  and  Mf<, 
p.  170).  A  practice  had  accordlnglj 
obtained  in  cuei  where  the  deporitioiis 
left  it  donhtfiil  whether  the  priionar 
wa«  in  hct  the  thief  or  the  recdTcr  OdIt, 
to  indii't  him  in  one  coaot  for  the  stealing, 
and  in  another  for  receiving  theeuodi, 


caie  reacTTed,  the  jndgea  dUbrai  la 
opioiOD,  whether  the  praMcntor  of  Md 
an  indictment  ahoold  btbd  be  nt  ts  Vt 
election,  JI.  t.  OuUovf,  1  Moo.CC 
134,  thoogh  thej  agraed  la  iBiarfin 
that  in  fatnre  both  ehaigc*  iheaUatl 
be  inaerted  in  the  aame  indietmmt,  iiii: 
and  adhered  to  that  reaulntioa  in  X.  T. 
Maddtn,  I  Moo.  C.  C.  S77  :  S-  >■ 
Ftt»tr,ZC.kV.*\3.  SdtlwknNA 
'    "  tia,  hi  point  of  bet,  ft    ' 

diacntion  ti 
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the  goods  tad  obattelt  «boTe  mentioned  so  as  aforesaid  fdonioiisly  stolen^ 
I,  and  earned  awaj,  lelonioasly  did  receite,  he  the  said  C.  D.  tiien  and  there 
CDowing  the  said  goods  and  chattels  to  have  been  (a)  felonionslj  stolen,  taken, 
arried  awaj,  as  aforesaid,  against  the  form  of  the  statute,  &c.  and  against  the 

t,  &c. 

\dictment  against  a  Receiver  of  stolen  Goods  as  for  a  Substantive 

Felony  (6). 

at  A.  B.  late  of,  &c  at,  &c.  one  gold  ring  of  the  valne  of  one  pound,  [the 
I  of  the  act  are  '*  ehattelt  money,  valuable  eecurity,  or  other  property  whaieo^ 


with  larceny  and  receiving  in  the 
indictment,  where  it  was  doubtful 
I  of  the  charges  will  be  sustained  in 
,  was  probably  rendered  the  more 
sary,  as  the  course  of  preferring 
eparate  bills  for  the  same  offence, 
5  same  grand  jury,  characterizing  it 
e  as  felony,  in  the  other  as  mis- 
BBonr,  was  strongly  disapproTcd  by 
,  C.  B.,  at  the  Old  BaUey,  in  1790, 
e  ground  that  the  grand  jury  could 
iridi  propriety,  be  called  on  to  do 
ad  that  the  continuance  of  such 
me  might  produce  other  incon- 
nces,  R,  v.  Donm,  1  Leach,  538. 
at  case,  indeed,  one  indictment  was 
statntable  felony,  and  the  other  for 
demeanour  at  common  law,  yet  the 
•ent  was  general. 

is  often  very  difficult  for  a  jury  to 
e  to  which  charge,  of  larceny  or 
iovsly  receiTing,  the  possession  of 
I  recently  stolen  may  be  most  pro- 
and  safely  referred,  as  it  is  equally 
stent  wiUi  either.  It  has  been 
for  judges  to  state  to  juries,  that 
Dssetsion  of  goods  very  shortly  after 
hsiTe  been  stolen,  if  unexplained  by 
ecnaed,  justifies  the -inference  that 
x>ie  them ;  and  this  direction  has, 
mbt,  often  been  followed,  when  in 

his  guilt  was  that  of  a  receiver. 
1,  justice  has  sometimes  been  de- 
1 1^  proof  of  the  prisoner's  absence 

tiie  scene  of  the  theft  charged 
st  him,  although  he  was  guilty  of 
nil  receiving.  One  mode  of  ob> 
ig  these  difficulties,  was  that  of 
ig  the  unlawful  possession  of  stolen 
i  (the  possessor  knowing  them  to 
olen),  a  substantive  offence  (7  G. 
.  64,  s.  9).  That  is,  in  truth,  often 
bole  offence  proved,  and  is  con- 
t  either  with   a  stealing   by  the 


prisoner  himself,  or  with  a  guUty  re- 
ceiving from  another.  The  practiser 
will  remember,  that  where  the  same 
offence  is  charged  in  different  counts  as 
a  larceny  and  receiving,  the  grand  jury 
may  ignore  the  bill  as  to  eiUier  count, 
and  find  it  as  to  the  other.  Ajnie,  p. 
165. 

An  indictment  charged  two  with  steal- 
ing in  a  dwelling-house,  and  the  pri- 
soner and  four  others  with  receiving  the 
goods,  knowing  them  to  be  stolen  {mx, 
as  accessories  after  the  fact).  Of  this 
latter  charge  the  prisoner  and  three 
others  were  acquitted.  That  acquittal 
was  held  a  good  defence  to  an  indict- 
ment charging  the  prisoner  singly  with 
a  substantive  felony  in  receiving,  R,  v. 
Doim,  1  Moo.  C.  C.  424. 

(a)  The  omission  of  *^  been ''  seems 
fatal,  R,  V.  Kemon,  2  Russ.  C.  &  M. 
259. 

{b)  The  above  is  the  form  now  used 
in  the  Central  Criminal  Court.  It  is  not 
necessary  to  state  by  whom  the  prin- 
cipal felony  was  committed,  R,  v.  Jervte, 
6  C.  &  P.  156,  Tindal,  C.  J.  But  if  the 
statement  is  made,  it  must  be  proved  as 
laid,  R,  V.  Woo\ford,  1  M.  &  Rob.  384, 
though  this  may  be  doubtful,  see  R.  v. 
Jervie,  So,  if  the  indictment  alleges 
a  joint  act  of  receiring  by  two,  it  must 
be  proved  accordinglv ;  for  showing  that 
one  received  in  the  absence  of  the  other, 
and  afterwards  delivered  to  htm,  will 
not  suffice,  each  receiving  being  sepa- 
rate, and  indictable  accordingly,  R,  v. 
John  and  Mary  Meeeingham,  1  Moo. 
C.  C.  257.  See  R.  v.  Walkeley,  4  C.  & 
P.  122. 

In  Reg.  v.  Hayet,  2  M.  &  Rob.  156, 
four  prisoners  were  indicted  jointly ; 
two  fojr  stealing  a  sheep,  and  two  others 
separately,   in  distinct  counto,  for  re- 
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ladgosdaaBd  d 


MW,"]  of  the  Koodi  ud  ehittab  of  OM  C.  D. 

certain  etil-ditpoted  penon  (e)  i  lAich  Mid  li 

been  then  l&tel;  before,  then,  to  wit,  on,  Ac.  at,  &c.  bl^doulr  italm,  Ukaa,  a> 

eanied  awar,  he,  the  uid  A.  B.  then  and  One  well  kaviriiv  the  Mid  |oodi  mi 

chattel*  to  bate  been  felouioiulj  atolen,  takcD,  and  nrtlcd  awaf,  Haiut  Ike  bm 

of  the  atatate,  &c.  aod  againit  the  peace,  Jb:. 

A  count  fbr  a  substantive  feloDj  in  receiving  atolen  goods  mi;  be 
joined  vith  a  count  chaining  principals  with  stealing,  and  the  nne 
receiver  with  receiving  the  same  goods  or  portions  of  them  (d).  Re- 
covers BO  charged  ma;  be  convicted  on  tlie  count  for  the  substantiic 
felony,  though  all  the  principals  are  acquitted  of  stealit^  the  goodi 
received  (e). 


SECTION  XIII. 

Of  KiLLiKO,  Maikimq,  ok  Woukdino  Cattlc. 

The  felony  of  unlawfully  and   maliciously  killing,  maiming,  or 

wounding  any  cattle,  was  by  7  &  8  O.  IV.  c.  30,  s.  16,  subjected,  it 


ceinng  lepanta  parti  of  the  matten  of 
the  ibeep  to  itoten  and  lulled,  in  order 
to  obriale  R.  j,  Metringham. 

Before  7  G.  IV.  c.  64,  «.  9,  an  in- 
dictment wai  found  againat  A.  for 
burglary  and  itwliog,  and  againit  B. 
for  receiving.  Thii  indictment  wai 
abandoned  agaiiut  A.,  and  at  the  tame 
auiies,  another  noii  fonnd  againit  B.  for 
reCeiTiDg,  which  alleged  the  original  (t- 
lony  "  at  committed  by  B  penon  or 
penoDi  to  iht  Jurori  unJHioien."     Tbe 

i"'k'       ■  ■       ■ 


of  the  principal,  on  a  plea  of  "  galtj," 
or  "  not  guilty,"  have  been  tniaa, 
Ibr  the  iodidoient  chargea  not  hii  «»■ 
viction,  bat  hia  guilt,  8.  C.i  bat  f*. 
■eeiStark.  Et.  2dcd.7. 

If  the  priKner  aaateted  another  In  •tid- 
ing the  gooda,  he  mxj  itUl  be  egaricud 
both  of  itealing  and  reetaring,  bcis|  !*■ 
h>niei ;  and  a  theft  by  aeienl,  ia  a  Iheft 
byeacb.  See  A.  *.  iJyer.Z  EaifiP.C 
7e7;  S.j.Ahp*U,UL7aS. 

Qniltr  knowledge  may  be  pnned  bj 
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tlie  discretioD  of  the  court,  to  transportation  for  life,  or  for  not  less 
than  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  four 
years,  with  the  additional  punishment,  if  committed  by  a  male,  of 
being  once,  twice,  or  thrice,  publicly  or  privately  whipped,  if  the  court 
should  so  think  fit ;  but  that  punishment  is  now  repealed  by  7  W.  IV. 
and  1  V.  c.  90,  s.  2,  by  which  every  person  convicted,  after  the 
commencement  of  this  act,  of  that  offence,  is  liable  to  transportation 
for  not  exceeding  fifteen  nor  less  than  ten  years,  or  to  imprisonment 
for  not  exceeding  three  years. 

Indictment  for  killing,  maiming ^cr  wanndrng  Cattle. 

• 

That  A.  B.  late  of,  fto.  labourer,  on,  &c«  at,  &c.  one  gelding  (/)  of  the  price  of 
tea  poondi,  of  the  goodi  and  ciiatteb  of  J.  N.  then  and  there  being  feloniovsly,  nn- 
lawfiilly,  and  maUdooslj  did  kill,  or  maim,  or  wound  (at  the  eatt  may  be),  against 
the  Ibrm  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace,  &c« 


SECTION  XIV. 

Op  Felovies  rakely  Prosecuted  at  Sessions. 

We  have  seen  (ante  p.  142),  that  in  practice  capital  felonies  were 
seldom,  if  ever,  prosecuted  at  the  quarter  sessions.  There  are  many 
other  felonies  of  a  less  aggravated  kind  which  either  from  their  serious 
consequences,  or  the  nicety  of  the  questions  likely  to  arise  at  their 
trials,  are  most  usually  and  properly  sent  to  the  assizes  by  the  com- 
mitting magistrates  in  the  first  instance,  or  if  indicted  at  the  quarter 
sessions,  are  transmitted  from  thence  to  the  assizes  by  the  magistrates,, 
who  re-commit  the  prisoner  to  take  his  trial  there,  and  respite  the 
recognizances  accordingly  (g). 

Among  the  felonies  thus  alluded  to,  were,  larceny  from  the  person, 
assaalts  with  intent  to  commit  robbery,  sending  letters  containing 


(/)  The  particular  species  of  cattle 
kSBedv  maimed,  or  wounded,  must  be 
ipeirified  An  allegation  that  the  pri- 
soner msimed  '*  eertam  cattle  "  is  not 
saiBcient,  R.  t.  C^aliley,  R.  &  R.  258, 
tiioagfa  *' cattle"  be  the  only  word 
used  in  the  act.  See  the  rule  of  crimi- 
nsl  pleading,  stated  ante,  p.  248.  The 
word  **  cattle  "  b  the  only  word  used  in 
the  statute;   and  this  word  in  former 


statutes  upon  this  subject,  e,  g.,  the 
black  act,  9  6.  I.  c.  22,  s.  1,  and  4  6. 
rV.  c.  54,  s.  2  (now  repealed),  has  been 
held  to  include  horses  as  wdl  as  oxen, 
&c.  R.  V.  Paty,  2  W.  Bl.  721 ;  pigs,  R. 
y.  Chiqtple,  R.  &  R.  77,  and  asses,  R,  v. 
Whitney,  1  Moo.  C.  C.  3. 

(if)  See  R,  V.  John  WethtreU,  R.  & 
R7.38I. 


SSO  OF   fELONIES   RARKLY    PRMICDTBD   AT   BEMIOKS. 

menRcing  demands  of  money,  bmking  buildh^  being  witliiD  tltt 
curtilage,  but  not  part  of  the  dwell! ng-houae,  Rnd  stealing  tbertini 
breaking  ihops,  warehouses,  or  counttDg-houses,  and  stealing  therein; 
stealing  goods  in  the  process  of  manufocturs;  and  stealing  goodi 
from  vessels  in  rivers,  canals,  or  docks,  all  of  which  ofiences  wen 
made  punishable  by  7  &  8  G.  IV.  C.  29,  with  transportation  for  life, 
or  other  minor  infliction,  at  the  discretion  of  the  court  before  wUch 
they  were  tried. 

During  the  last  reigii  the  offences  of  stealing  borsea,  cattle,  or  sheep, 
&c.  or  killing  them  with  intent  to  steal  the  carcass  or  skin,  &c  u 
well  as  stealing  in  a  dwelling-house  to  the  ralne  of  5/.,  which  b;  ibe 
RCU  of  7  &  8  O.  IV.  were  punished  with  death,  were  by  S  &  3  W.  IV. 
c.  63,  subjected  to  transportation  for  life  without  power  of  mttigatioB 
by  the  court.  Again,  the  breaking  and  entering  a  dwelling-house  ssd 
stealing  therein,  to  any  value  whatever,  which  by  7  &  8  G.  IV.  c.  29, 
had  been  visited  with  death,  was  by  4  W.  IV.  c.  44,  punished  by  tnoi- 
portation  for  life,  or  not  less  than  seven  years,  or  by  imprisonment  fix 
not  exceeding  four  years,  nor  less  than  one.  Uistly,  the  punishment 
of  breaking  into  and  stealing  in  any  church  or  chapel  (yix.  of  the 
established  church)  (A),  as  well  as  of  stealing,  destroyiag,  or  secretin; 
letters  seat  by  post,  or  their  contents,  which  had  been  capital  befoie 
5  &  6  W.  IV.  c.  81  (t)>  was  by  that  act  mitigated  in  like  manner.  It 
it,  however,  by  no  means  a  prevailing  opinion  that  quarter  sessiou 
should  entertain  indictments  for  the  offences  above  enumerated,  thongh 
they  have  been  placed  within  their  reach  by  becoming  no  longer  capi- 
tal :  and  a  clause  in  a  bill  brought  before  parliament  in  1838,  provided 
against  such  exercise  of  their  jurisdiction.  Other  considerations  should 
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shorter  terms,  or  other  minor  pani8hments(^').  It  may  still,  however, 
be  doubted,  whether  the  courts  of  quarter  sessions  will  assume  jurisdic- 
tion in  that  great  rariety  of  cases  of  all  kinds,  to  which  the  progressiye 
diminution  of  punishments,  if  taken  as  the  only  test,  would  undoubtedly 
appear  to  invite  them.  The  late  alterations  of  the  criminal  law  appear 
to  have  been  made,  more  to  mitigate  the  weight  of  its  sentences,  than 
to  extend  by  implication  the  exercise  of  power  by  minor  jurisdictions, 
to  offences  involving  intricate  proofs,  or  over  guilt  exceeding  that  to 
which  with  much  propriety  they  had  before  confined  their  inquiries. 
If  a  contrary  course  has  been  sometimes  prompted  by  an  anxious  fear 
of  expense,  it  cannot  be  dignified  with  the  title  of  economy,  if  it  shuts 
out  that  opportunity  for  trial  by  the  higher  tribunals,  which  on  serious 
charges  is  alike  the  iuterest  of  the  accused,  the  prosecutor,  and  the 
public. 

Still  more  unfit  for  trial  at  quarter  sessions  are  those  graver  offences 
against  the  public  tranquillity  or  revenue,  or  the  persons,  character,  or 
property  of  individuals,  which  involve  various  shades  of  deep  guilt ; 
though  the  punishment  of  those,  as  well  as  of  burglary,  robbery,  ex- 
tortions by  threatening  to  impute  unnatural  crimes,  certain  cases  of 
burning,  stealing  in  a  dwelling-house,  any  one  being  therein,  and 
pat  iniear,  with  many  others,  is  reduced  by  the  new  acts  of  her  pre- 
sent majesty  from  death  to  transportation  for  life,  or  for  long  terms  of 
years ;  or  from  transportation  for  life  to  a  like  punishment  for  shorter 
periods  (A).  This  observation  will  apply  equally  to  the  crimes  of  a 
like  nature  defined  for  the  first  time  by  those  acts  {e.  g.  hindering 
eicape  from  wreck)  (/),  and  made  liable  to  the  infliction  of  similar 
punishments. 

It  is  remarkable,  however,  that  while  the  power  of  quarter  sessions 
to  try  those  offences  against  the  game  laws,  which  involve  the  punish- 
ment of  transportation  for  fourteen  years  only,  was  taken  from  them  by 
express  enactment  (m),  the  above  serious  crimes  have  been  left  open 
to  their  jurisdiction  in  point  of  law  by  the  new  statutes.'  If,  indeed, 
the  prosecutor  of  any  of  the  above  offences  which  includes  larceny, 
thinks  fit  to  confine  his  charge  to  that  of  simple  larceny  at  common 
law,  he  may  do  so  with  the  concurrence  of  the  magistrate,  so  as  to 
try  the  case  at  the  sessions.  But  the  propriety  of  thus  ad  libitum 
detracting  from  the  plain  result  of  the  facts  proved,  is  at  least  equivo- 
cal, particularly  in  a  committing  magistrate,  who  cannot  be  too  cau- 

0)  7  W.  IV.  and  1 V.  cc.  86, 87, 90,      87,  88,  89,  90,  91. 
ke.  (/)  7  W.  IV.  and  1  V.  c.  89,  s.  7. 

(*)  7  W.  rV.  and  1  V,  oc.  84, 85, 86,  (m)  9  G.  IV.  c.  69,  •.  9,  poit. 
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tious  of  abandoning  the  tmiaid  tine  ofhii  duty  in  indiTidtial  cam.  Th 
old  and  tound  rule  waa  always  to  commit  and  indict  for  the  larger  of 
any  two  offences  which  it  appeared  probable  that  the  erideoce  migbt 
be  sufficient  to  establish.  If  this  course  is  pursued,  and  at  the  trii] 
the  proof  does  not  bear  out  the  larger  felony  charged,  for  instance, 
rape,  burglary,  or  house-breaking,  the  prisoner  is  in  nojaopardjof 
undue  conviction  for  it,  and  yet  may  be  convicted  of  the  simple  lu- 
ceny  or  of  the  assault  (n);  whereas,  if  originally  indicted  for  the  umple 
larceny,  or  for  the  misdemeanour,  justice  may  either  be  defeated  silo- 
gether  by  proof  of  the  greater  ofience,  or  is,  at  all  events,  obscured 
by  that  artificial  stopping  short  of  proving  the  actual  facta  to  tbRr 
real  extent,  which  on  such  an  indicbnent  wovld  be  the  only  mode  of 
sustaining  the  charge  at  all. 

It  has  seemed  therefore  better,  in  a  work  of  this  limited  ezteot,  to 
omit  the  particular  consideration  of  pravisioDS  which  will  so  rardjbe 
found  applicable  to  sessions  practice,  and  the  introduction  of  which 
in  full,  with  appropriate  forms  of  indictments,  would  extoid  tfaii 
volume  without  adequate  excuse.  The  offences  of  breaking  into  houo 
and  buildings,  and  stealing  therein,  have,  however,  been  introduced 
into  the  last  and  this  edition. 

For  a  like  reason  the  particular  consideration  of  malicioas  and  My 
nious  injuries  to  the  person,  consolidated  by  Lord  I^nsdowne's  act,  9 
G.  IV.  c.  31,  and  by  7  &  8  W.  IV.  and  1  V.  cc.  85,  87  &90,aBdof 
malicious  injuries  to  property  as  consolidated  by  7  &  8  G.  IV.  c.  X 
(with  the  exception  of  injuries  to  cattle,  &c.,  see  p.  278),  is  omittad 
in  this,  as  well  as  in  the  two  preceding  editions.  Offences  amonntiog 
to  felony,  and  prompted  by  malice,  are  rarer  than  those  instigated  b; 
the  (ifjire   of  ii(.i|uisi(iQii  ;   and  froni  their  nature 
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H  SECTION  I. 

Of  Indictable  Misdeui:a hours  ik  gehkkal. 

The  term  misdemeanour  JnclutleB  every  iudictable  offence  below  ll 
degree  ai felony.    It  ia  thus  dialinguished  from  tlie  higher  class  of  crime* 
by  a  line  of  boundary  which  cannot  be  mietakeD  ;  but  its  extent  down- 
wards is  less  capable  of  being  marked  with  precision.     As  the  moial  I 
criminality  of  an  actoroiniasion  netthcris,  nor  ou^ht  to  be,  the  criterimi  * 
of  legal  responsibility  attendant  upon  it,  the  question  has  someiJniet 
arisen  whether  certain  blameahle  conduct  is  punishable  by  law,  or  is 
left  by  it  to  the  sling  of  conscience  and  the  indignation  of  society.   So 
in  cases  of  injury  done  to  an  individual,  doubts  have  been  occasionally 
suggested  whether  the  wrong  doer  was  amenable  to  criminal  juttice, 
or  liable  only  to  be  compelled  to  make  compensation   by  civil  pn>- 
cesB(a).     These  difficulties  only  arise  in  reference  to  cases  unprovided 
for  by  statute  ;  for,  of  course,  when   an  act  is  made  a  misdemeanour 


(j)  The  different  f«te>  which  the  two 
following  bills  of  indictment,  iriiing  out 
of  different  portioDS  of  Che  siime  truii. 
kctioD,  encountered  it  i  Middlesex  let- 
■ion,  though  not  cited  u  any  auChorit} 
OD  the  lubject  generelly,  will  serve  to 
illQitrtte  the  distinction  between  public 
and  indictable,  and  prirate  and  action- 
^1e  injuriei.  Two  indictmenta  were 
preferred  og&iDit  A.  B.  as  for  two  mii- 
dfmtanmtn,  Tlie  first  web  for  acaCtering 
orer  the  private  iacloted  prtmiie*  of  the 
proaecutor  witfiillf,  and  with  intent  to 
destroy  hii  poultry,  dlTcrt  qnantitiu  of 


poisoued  com,  whereby,  and  by  mwot 
whereof,  great  quaiitiCiei  of  hia  povltiy 
were  actuallT  destroyed.  The  teaad 
waa  for  committing  a  mmilar  oflenee, 
and  with  the  same  design,  on  a  putUe 
highaay  conCJgaoa*  to  Uie  premiMi  of 
the  prosecntor.  The  first  hill  waa  dia- 
miased  a>  being  only  a  priTate  and  indi- 
Yidual  injury,  and  a  proper  sabject  tor 
an  Bctioa.  The  second  waa  holden  to  be 
a  public  nuisance,  and  a  proper  ratqect 
for   an  indictment.  —  Mr.  DieUiuam'* 
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by  statute,  no  donbt  as  to  its  character  can  arise  ;  and  when  it  is  pro- 
hibited either  with  or  without  a  specific  penalty,  a  plain  rule  of  con- 
itruction  will  determine  the  question,  whether  it  is  indictable  or  to  be 
otherwise  visited  with  penalties.     In  every  questionable  case,  it  is 
necessary  to  bring  the  supposed  offence  within  some  rule  of  common 
law  clearly  embracing  it,  or  to  show  by  some  recognized  authority, 
that  it   is  within   such   rule,  as  the  unwritten  penal  law  is  not' to 
be  extended  by  fanciful  interpretations.     It  may  be  laid  down  as  a 
general  rule,  that  in  order  to  constitute  a  culpable  act  a  misdemea- 
nour at  common  law,  it  must  either  consist  of  an  attempt  to  commit 
an  offence  clearly  indictable ;  or  it  must  violate  the  public  peace ; 
or  it  must  have  a  direct  tendency  to  injure  the  public  by  causing 
the   peace  to  be  disturbed ;   or  the  moral  feeling  of  the  public  to 
be  injured  or  insulted;   or  the  course  of  justice  to  be  assailed  or 
vilified ;  or  public  rights  to  be  invaded ;  or  the  ordinary  securities  of 
dealing  to  be  unsettled  by  frauds  against  which  ordinary  prudence 
cannot  guard.     In  the  application  of  this  rule  to  particular  instances, 
there  has  been  occasional  uncertainty,  which  renders  it  necessary  to 
look  more  closely  than  to  abstract  principle.     Thus,  for  example,  a 
written  defamation  of  a  private  person  is  holden  to  be  punishable  by 
indictment  by  reason  of  its  tendency  to  provoke  the  party  attacked 
to  break  the  peace ;  while  words,  however  provoking,  are  not  indict- 
able ;  although  considered  with  reference  to  the  public  peace,  their 
effect  is  perhaps  more  likely  to  be  injurious  than  the  graver  but  more 
remote  effect  of  writing,  which  appeals  less  directly  to  the  passions. 
It  will,  therefore,  be  necessary  to  enumerate  the  general  heads  of  mis- 
demeanour at  common  law,  as  well  as  to  state  the  law  applicable  to 
statutory  prohibition  ;  and  to  glance  at  some  cases  which  have  been 
considered  doubtful. 

Misdemeanours  indictable  at  Common  Law.] — The  following  are 
the  principal  classes  of  misdemeanour  indictable  at  common  law. 

1.  Breaches  of  the  peace; — as  assaults  with  or  without  battery ; 
affrays ;  combats,  whether  from  anger  or  for  money ;  riots,  and  for- 
cible entries. 

2.  Acts,  which,  being  without  legal  warrant  or  excuse,  tend  directly, 
or  have  been  holden  to  tend,  to  produce  breaches  of  the  peace,  as 
challenges,  letters  provocative  of  challenge,  and  libels  on  individuals, 
whether  by  writing  or  printing,  or  by  signs  and  pictures,  and  whether 
the  charges  made  or  implied  be  false  or  true« 

3.  AH  nuisances  generally  affecting  the  public,  as  the  carrying  on 
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UDwbolesome  trades  in  crowded  neigbbouiboodi,  obatnictiDg  at  a- 
croaching  on  highways,  bridget,  or  harboun,  and  omitting  to  perfcni 
the  duty  of  repairing  them,  or  houaea  itandtng  on  tbem  (A).  Keep- 
ing a  ground  for  shooting  pigeons  near  a  highway,  the  consequence  of 
which  was  that  persons  collected  outside  to  shoot  at  the  hirds  which 
escaped  from  the  ground,  thus  making  a  gieat  noise,  and  endaDgensg 
the  public,  is  indictable,  for  the  nuisance  ia  of  a  public  nature,  thoii^ 
occasioned  by  an  act  in  itself  innocent  (c). 

4.  Outr^es  on  public  decency  or  feelingt  as  the  exhibition  of  inde- 
cent prints,  exposure  of  the  person,  openly  keeping  brothels,  ind 
removing  dead  bodies  from  the  grave. 

6.  Words  or  writings  tending  to  incite  sedition  or  to  product  u 
alteration,  by  illegal  violence,  in  any  public  institutions  or  laws. 

6.  Indecent  attacks  on  the  religion  established  by  law,  and  wilAil 
disturbances  of  divine  service,  whether  performed  in  the  establiilial 
church,  or  in  protestant  or  Roman  catholic  chapels. 

7.  All  contempts  and  obstructions  of  the  execution  of  powen 
granted  by  statute  (if),  or  of  courts  of  law  and  magistrates  in  thedis- 
chaise  of  their  duty ;  all  attempts  to  prevent  the  course  of  jnsUce,  a 
by  perjury,  subornation  of  perjury,  or  abstracting  a  witness;  lod 
all  interference  with  the  process  of  the  law,  as  escapes  and  rescues. 

8.  All  corrupt  breaches  of  duty  in  public  oScen,  aod  refunls  to 
execute  otfices  by  parties  required  by  law  to  serve  them, 

9.  All  attempts  to  commit  an  ofTence,  whether  felony  or  misde- 
meanour ;  as  for  example,  an  attempt  to  bribe  a  public  officer  («)  or  i 
juryman  (/),  or  to  prevail  on  a  party  to  commit  perjury,  or  to  pnnolte 
him  to  send  a  chivllenge(9),  and  all  solicitations  of  another  to  comnit 
any  crime  soever,  which  are  no  less  criminal  though  the  ■olicitauou 
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further  proeeediog  to  the  crime  to  which  it  points,  yet  if  it  is  accom- 
paDied  by  any  (j)  act  being  a  proximate  step  and  attempt  towards  the 
accomplishment  of  the  crime,  that  act,  thoagh  in  itself  out  of  the 
reach  of  indictment,  will  not  be  judged  alone,  but  as  coupled  with  the 
criminal  intent  which  prompted  it,  and  is  therefore  punishable  on  in- 
dictment {k).  Thus,  the  mere  possession  of  counterfeit  coin  not  being 
an  acty  was  not  per  se  indictable  at  common  law,  though  there  might 
be  an  intent  to  utter  it  (/).  But  if  the  possession  was  detected  under 
circumstances  which  lead  to  the  belief  that  it  was  obtained  with  intent 
to  utter  it,  as,  for  instance,  having  possession  of  a  large  quantity 
wrapped  up  in  such  a  way,  as  to  preserve  the  impression  made  on  soft 
base  metal,  sach  obtaining  will  unquestionably  be  a  substantive 
offence  (m). 

10.  Conspiracies,  an  anomalous  head  of  offence,  which  will  be 
particularly  considered  hereafter  under  that  title,  in  Section  8  of  this 
chapter. 

Offetuses  prohibited  by  Statute.] — All  offences  created  or  declared 
by  statute  to  be  misdemeanours,  are  of  course  indictable  as  such  by 
force  of  it ;  but  where  a  statute  creates  an  offence,  not  having  been 
one  at  common  law,  and  goes  on  in  the  prohibitory  clause  to  annex  a 
penalty  to  be  levied  in  a  particular  mode,  e.  ^.,  on  conviction  before 
one  or  more  justices  of  the  peace,  the  specific  penalty  or  other  punish- 
ment to  be  enforced  by  the  mode  pointed  out,  is  all  tliat  can  be  in- 
flicted, and  no  indictment  will  lie  for  disobeying  the  enactment  (n). 
On  the  other  hand,  if  the  prohibition  of  the  particular  act  be  general, 
in  the  first  instance,  and  a  specific  penalty  or  punishment  is  provided 


U)  In  It^'  ▼.  Meredith,  8  C.  &  P. 
589,  Lord  Abmger  said,  that  an  at- 
tempt to  commit  a  misdemeanour  is  not 
iadietalile  unless  there  be  some  illegal 
act  done,  and  that  taking  anj  step  to- 
wards committing  a  misdemeanour,  un- 
less by  an  illegal  act,  is  not  sufficient. 

(i)  See  per  Lord  Ma$ufield,  in  JR.  t. 
Seifield,  Cald.  400 ;  Bast's  P.  C.  1030, 
8.  C  The  fkcts  are  stated,  pMi,  Ch. 
TIL  8.  15,  note.  Also  Fnlier'e  case, 
East's  P.  C.  92  ;  Aicoii'#  case,  1  Lerins, 
146 ;  11  Co.  98,  b. ;  1  Keble,  809 ;  JR. 
T.  Pemmmky,  Sajer's  R.  245 ;  Bull.  N.  P. 
211 ;  Reg.  v.  Martm,  9  C.  &  P.  215. 

(/)  R.  T.  Stewart,  R.  &  Rj.  288 ; 
R.  ▼.  Heaih,  id.  184.  See  now  2  W.  IV. 

C  v4,  S*  o. 

Before  this,  however,  the  having  coin- 


ing tools  in  possession  with  intent  to 
coin  half  guineas,  &c.  was  held  indict- 
able as  a  common  law  misdemeanour, 
after  a  doubt  bj  Lord  Hardwieke,  and 
two  arguments  in  the  king's  bench,  R. 
T.  SuHon,  East,  10  6. 11.  Stra.  1074 ; 
Ca.  t.  Hard.  370 ;  Leach,  C.  C.  42,  n., 
8.  C,  i  Lee,  J.,  saying,  '*  All  that  is 
necessary  in  this  case  is  an  act  charged 
and  a  criminal  intent  joined  to  that 
act;"  and  the  court  is  reported  by 
Strange  to  have  said,  "  Here  the  intent 
is  the  offence,  and  the  having  in  his  cus- 
tody an  act  that  is  the  evidence  of  that 
intent." 

(m)  JR.  V.  Fuller  and  Robinton,  R.  & 
Ry.  308.     See  now  2  W.  IV.  c.  34. 

(n)  JR.  V.  Wright,  1  Burr.  543 ;  R.  v. 
Douee,  1  Ld.  Raym.  672. 
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by  a  distinct  section,  to  he  enforced  by  "  action  or  informati 
without  mentioning  "  indictment"  (o),  «  prosecutor  has  his  option  of 
proceeding  for  the  penalty  in  the  mode  provided  by  the  statute,  or  of 
indicting  for  di obedience  to  the  prohibition ;  on  the  same  principle 
that  if  a  statute  only  pecmits,  enjoins,  or  prohibits  an  act,  without 
annexing  any  specific  penalty  or  punishment,  an  indictment  at  com- 
inOD  law  would  be  the  proper  mode  of  proceeding  to  punish  the  offence 
of  disobedience  or  infringement  (p).  When  a  statute  only  inflicts  an 
additional  penalty  or  punishment  for  an  offence  previously  indictable, 
and  does  not  prohibit  the  former  manner  of  proceeding  at  common 
law,  the  new  penalty  or  punishment  is  cumulative,  and  the  prosecutor 
may  proceed  either  according  to  the  common  law,  or  on  the  slatuti?  (5). 
On  this  principle  it  is  clear  that  the  father  of  a  bastard  child  might, 
before  4  &  5  W.  IV.  c.  76,  s,  6Q,  either  be  indicted  for  disobeying 
the  order  of  justices  for  its  maintenance,  or  be  punished  at  the  optimt 
of  the  parish  aggriofed,  under  49  G.  HI.  c.  68,  according  to  the 
■ummary  process  which  it  provided  (r).  So  constables  and  parish 
Cheers  may  either  be  punished  at  common  law  by  indictment  tbi 
neglect  of  duty  and  disobedience  of  tlie  orders  of  justices,  or  summarily 
under  33  G.  III.  c.  55  (*)- 

On  the  other  hand,  a  person  cannot  be  indicted  for  selling  ate 
•without  a  license :  because  it  was  no  offence  at  common  law,  and 
because  an  exclusive  and  specific  punishment  for  so  doing  is  directed 
by  statute  (0> 

Cases  in  which  U  is  doubtful  whelktr  Iniiicfmenft  tie.] — As  to  the 
indictable  quality  of  acts  to  whicli  no  statute  applies,  tlie  following 
may  serve  as  examples;  it  has  been  made  a  question,  whether  a  man, 
in  the  prosecution  of  a  legal  calling,  as,  distributing  hand-bills  of  an 
innocent  description  on  a  causeway,  by  means  of  which,  however, 
passengers  were  to  a  certain  degree  obstructed  and  impeded,  commits 
an  indictable  offence  (n)?     The  like  of  a  stage-coachman,  or  driver  of 

S)  SceutDthu,  2Hale'sP.C.  171.  (r)  R.t.Carmi,  3  B.  &  Aid.  161; 

1)  lliii  may  be  collected  from  the  R.  v.  Hollit,  2  SUrk.  Cr.  P.  S3e.      In- 

jadgmenti  in  R.  v.  Jama  Harrii,   4  T.  dieting  when  there  is  another  maedj, 

R.  202,  where  diiobedience  to  an  order  it  taid  bj  Lord  Matufltld   to  etnj  an 

which  the  king  in  coancilwas  empowered  appeannce  of  oppieuion,    B.  t.  SifO, 

by  sUtate  to  make  wu  held  indictable  2  Burr.  834. 

at  common  Uw.     See  Reg.  y.  Croaley,  (i)  R.  T.  Boyall,  2  Bmr.  B.  832. 

10  Ad.&E.  132  {  S.  C.  Z  P.  &D.  319;  (0  R.  y.  Doutt,  1   Ld.  IU<rm.  G73i 

Oalimt  V.  Qmetir.  1  Ad.  &  B.  703.  It.  v.  Storr,  3  Barr.  R.  1699. 

(g)  B.  V.  RobnuoH,2  Bnrr.  799;  re-  (m)  A.  t.  f erMoo,  1  Barr.  a.SI6i  Jt 

Ued  on  per  Cw.  4  T.  R.  SOS,  and  3  B.  v.  IbuteU,  6  East,  R.  427. 
&  Aid.  163. 
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;oii,  who,  though  plying  in  the  way  of  his  lawful  calling^  for 
gers  or  loading*,  thereby  to  some  degree  obstructs  a  public 
ly?  But  it  has  been  recently  holden,  that  any  unauthorized 
;tion  of  a  highway,  to  the  annoyance  of  the  subject  (»),  as  well 
unnecessary  exposure  on  a  highway,  of  any  object  that  has  a 
tendency  to  injure  health,  life,  liberty,  or  property,  is  an  indict- 
GTence;  and  further,  that  in  no  case  is  it  necessary  to  prove 
injury  from  any  such  nuisance;  for  that,  of  whatever  kind  it 
in  its  nature  and  circumstances  it  be  sufficient  to  produce 
to  passengers,  it  is  indictable  (w).  But  if  works  carried  on  in  a 
r  render  it  in  some  extreme  cases  less  secure,  consequences  so 
uncertain,  and  rare,  are  not  the  subjects  of  indictment  (x). 
ids  committed  in  the  way  of  trade  have  also  frequently  given 
m  to  doubts  respecting  the  extent  of  the  remedy  by  indictment. 
18  to  have  been  decided  that  the  delivering  short  measure  of  any 
>dity  sold,  e,g,,  the  selling  as  two  chaldrons  of  coals,  a  less 
ty,  is  not  an  indictable  offence,  being  a  mere  imposition  on  an 
iual  whose  own  carelessness  neglected  measuring  the  article ;  but 
false  weights,  measures,  tokens,  or  marks  (y),  is  an  indictable 
iy  because  that  is  a  general  plan,  or  conspiracy,  calculated  to 
d  numbers  (z).  It  has  also  been  decided,  that  the  exposing  to 
jid  selling  wrought  gold  under  the  sterling  alloy,  as  and  for 
if  the  true  standard  weight  (though  said  to  be  indictable  by 
I  in  the  case  of  goldsmiths),  is  not  an  indictable  offence  at  com- 
iw  in  the  case  of  a  common  person,  the  sale  not  being  by  any 
reight  or  measure  (a).  So  it  was  said  that  a  miller  keeping  a 
3n  mill,  and  either  changing  corn  brought  to  be  ground,  or  sub- 
[ig  the  flour  of  corn  of  another  kind,  or  inferior  quality,  commits 
to  be  remedied  by  private  action,  not  by  a  criminal  indictment (6). 
n  an  indictment  against  a  miller  for  receiving  good  barley  to 
at  his  mill,  and  delivering  a  mixture  of  oat  and  barley  meal, 
was  musty  and  unwholesome,  it  was  said  by  Lord  Ellen- 
fA,  C.  J.,  that  the  article  not  being  laid  in  the  indictment  to  be 


L  ▼.  Crou,  3  Campb.  227  ;  JR.  t. 

diilo,  4  M.  &  S.  73. 

R.  V.  VantandUlo,  4  M.  &  S.  73  ; 

'edley,  1  Ad.  &  El.  822 ;  3  Nev. 

27. 

B.  ▼.  Tindall  and  oiheri,  6  Ad.  & 

;  1  NcT.  &  P.  719. 

>r  if  such  methods  are  taken  to 

ad  deceive,  as  people  cannot  by 

r  prudence  be  guarded  against, 


the  offence  is  indictable,  per  WUmot,  J., 
2  Burr.  1129. 

(z)  JR.  v.  Whtatley,  2  Burr.  1125  ;  1 
Bla.  R.  273;  1  Leach,  489,  S.  C,  s  R-  v. 
Osborne,  3  Burr.  R.  1697 ;  12.  ▼.  Dtm- 
nage,  2  Burr.  1121. 

(a)  R.  ▼.  Bower,  East,  P.  C.  820 ; 
Cowp.  R.  323. 

(6)  R,  ▼.  Dunnage,  2  Burr.  R.  1131 ; 
R.  ▼.  Channel,  Stra.  793 ;  East,  P.  C.  818. 
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delivered  for  the  food  of  man,  tbe  act  wii>  not  indictable.  He 
alio  observed,  that  had  it  been  laid  that  the  mill  in  question  wu  t 
soke  mill,  to  which  the  inhabitants  of  the  vicinage  were  baiad  la 
resort,  and  that  the  miller,  abusing  the  confidence  of  Lia  tituatioa, 
had  made  it  a  colour  for  practising;  a  fraud,  this  might  have  pieieDltd 
a  different  aspect ;  but  that  as  it  there  appeared  to  be  merely  an  indi- 
vidual fraud,  it  was  not  an  indictable  offence  (c). 

Deceits  also  in  commercial  dealings  when  no  artifice  is  used  but 
such  as  ordinary  caution  might  provide  against,  present  many  doublfnl 
cases.  Thus,  the  mere  offer  of  a  cheque  on  a.  banker  as  a  goodooe, 
when  in  fact  the  person  offering  it  had  no  money  in  the  banker's  huxla, 
and  knew  that  he  had  none,  was  long  holden  lo  be  no  fraud  indictable 
at  common  law,  though  afterwards  held  otherwise  under  the  ttalnie 
30  G.  11.  c.  24  (now  replaced  by  7  &  8  G.  IV.  c.  29,  s.  53)Crf). 
A  mere  false  auertion,  without  tome  arlful  contrivance,  does  not  con- 
stitute such  a  fraud  («).  A  person  pretending  also  to  be  the  semnt 
of  a  lady,  who  was  the  customer  of  a  tradesman,  and  going  to  tlut 
tradesman,  pretending  that  she  was  sent  by  her  said  mistren,  and 
obtaining  goods,  but  using  no  other  artful  contrivance  to  obtain  credit, 
has  been  holden  not  to  commit  a  fraud  indictable  at  common  ]aw(/J. 
But  when  any  message,  or  note,  pretending  to  be  written  by  any  per- 
son, or  other  artful  contrivance  is  employed,  the  deception  amoaatito 
more  than  a  mere  wicked  falsehood  ;  and  becomes  of  the  clan  of 
those  artful  contrivances,  against  which  ordinary  caution  cannot  it 
expected  to  provide.  And  where  two  or  more  persons  have  con- 
federated together  to  impose  on  a  tradesman,  though  only  by  a 
affirmance  of  a  fact  which  was  not  true,  they  are  clearly  liable  to 
t  fur  a  conspiracy,  although  they  may  not  be  indictable  for 
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The  indictable  character  of  acts  clandestinely  done,  which  may 
eventually  bring  burthens  upon  parishes,  has  been  the  subject  of  much 
doubt  and  controversy,  ex,  gr,^  privately  bringing  into  a  parish,  and 
secreting,  a  single  woman  with  child,  which  child  is  afterwards  bom  a 
basUrd  there,  and  so  (before  4  &  5  W.  IV.  c.  76,  s.  71)  chargeable 
to  the  parish,  that  uot  being  the  place  of  the  mother's  settlement  (A). 
These  kinds  of  acts,  however,  when  accomplished  by  concert  of  two 
or  more  persons,  are  indictable  as  conspiracies.  It  has  been  matter 
of  doubt  how  far  the  neglect  of  the  health  of  a  servant  or  apprentice 
by  the  mere  non-feasance  of  a  master  or  mistress,  could  be  made 
the  subject  of  an  indictment.  It  should  seem  on  the  whole,  however, 
that  though  ill  usage  of  certain  apprentices  is  subjected  to  the  summary 
jurisdiction  of  two  magistrates  out  of  session  by  20  G.  II.  c.  19,  and 
33  G.  III.  c.  55^  and  to  another  species  of  jurisdiction  in  sessions,  by 
5  Eliz.  c.4  : — yet  that,  if  such  servant  or  apprentice  be  of  tender  years, 
and  entirely  under  the  control  of  such  master  or  mistress,  and  the  master 
or  mistress  is  guilty  of  non-feasance  towards  it,  e.  ^.,  in  withholding 
proper  nourishment  or  warmth,  such  misbehaviour  will  be  a  proper 
subject  for  indictment  at  common  law  (i),  and  that  if  the  misbehaviour 
of  the  master  or  mistress  amounts  to  more  than  such  mere  non-feasance, 
VIZ.,  to  active  cruelty  of  any  kind  by  assault,  &c.  or  to  any  act  in  the 
nature  of  an  assault,  for  instance,  forced  exposure  to  inclemency  of 
weather,  such  an  indictment  will  lie,  though  the  age  of  the  sufferer  may 
be  far  past  childhood  (y).  In  fact,  such  indictments  are  commonly 
entertained,  especially  with  respect  to  parish  apprentices,  on  the  pro- 
secution of  parish  officers. 

Jurisdiction  of  the  Sessions  over  Misdemeanours,] — The  court  of 
quarter  sessions  has  jurisdiction  to  try  and  determine  all  offences  what- 
soever inferior  to  felony,  except  forgery,  when  indictable  as  a  misde- 
meanour, and  perjury  when  indicted  at  common  law.  It  is  not  easy 
to  discover  the  principle  on  which  these  exceptions  rest ;  but  they  are 
established  by  precedents  and  authorities  which  cannot  be  shaken. 
Proceedings  in  cases  of  perjury  within  stat.  5  El.  c.  9,  might  be  in- 
stituted at  sessions  (A).     But  perjury  is,  in  fact,  never  prosecuted  at 

(*)  B.  v.  Chandler,  2  Ld.  Raym.  1368.  (j)  -R.  t.  Ridley,    The  girl  there  Ul- 

(j)  See  R,  T.  Ridley,  2  Campb.  650.  treated  was  fifteen  years  old. 

Per  Lawrence,  J.,  and  see  form  of  in-  (k)  Qu.  if  5  Eliz.  c.  9,  in  force.     See 

dictment    in    that  case,   s.  10,  of  this  23  G.   II.   c.   11,   s.    1.     See  ante,  lu 

chapter.     See  as  to  cumulative  remedy,  140. 

R.  ▼.  (kuriile,  ante, 

u  2 
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sessions  (except  in  MidOlesex,  under  tlie  commiMioii  of  oyer  smI 
terminer,  peculiar  to  that  county),  and  the  law  relating  to  itasweU 
as  forgery,  is  omitted,  as  foreign  to  the  design  of  this  work  {I). 


SECTION   II. 
Assaults. 
1.  Common  AuanUi. 

'i.  Anaulli  aggravaltd  by  ihe  Neittre  and  Degret  ijf  Vialenet  mrd. 
;(,  Auaulli  aggrmaled  by  the  mtention  to  eamnit  a  higher  Crime. 
4.  Aiiaulti  aggravated  by  Ihe  Employment  or  Office  nfthe  Party  ttnHiJ, 

1.  Of  Common  Assaults.] — An  assault  is  an  attempt  or  offer  to  do  an 
injury  to  tbe  person  of*  another,  under  circumstances  denoting  a  pre- 
sent intention,  conpled  with  a  present  abi]ity(»t)  lo  do  such  iojan, 
whether  that  injury  be  actually  done  or  not.  Thus,  lifting  up  a  itick 
or  fist  in  a  threatening  attitude,  so  near  to  the  party  threatened  thai  t 
blow  might  take  effect,  although  the  fist  or  the  stick  are  not  broagbt 
in  actual  contact  with  his  penwn  ;  presenting  a  loaded  gun  at  ■  pet- 
son  within  the  distance  to  which  it  will  carry,  though  without  Gnng 
it(n),  striking  at,  or  throwing  any  substance  at  another  with  intent  lo 
strike,  though  the  attempt  fail,  are  assaults  in  law ;  but  mere  woids, 
whatever  violence  they  may  threaten,  never  amount  to  an  assault((i). 
These  assaults  do  not  inclnde  a  battery,  which  consists  in  some  actual 
and  unwarranted  force  applied  to  the  person;  but  every  battery, boT- 
ever  small,  includes  an  assault ;  e.^.,  spiltjng  in  a  man's  face,  fbrdUj 
stripping  him  of  his  clothes,  or  even  touching  him,  if  done  with  ik 
purpose  to  insult  him.     And  the  assault  and  battery  will  be  equ^j 
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cart  be  wilfully  driven  against  the  carriage  of  another,  by  which  bodily 
injury  is  done  to  those  within  it;  or  if  a  drunken  man  be  wilfully 
pushed  against  the  complainant  (q)  ;  but  never  where  the  act  is  merely 
the  result  of  accident,  or  an  injury  is  done  in  an  amicable  contest  (if 
lawful),  as  in  wrestling  (r). 

An  assault  may  also  be  committed  by  exposing  a  servant  of  tender 
years  to  the  inclemency  of  the  weather  (»),  by  taking  indecent  liberties 
with  a  female  pupil  of  thirteen  years  of  age,  without  her  consent, 
tliough  she  may  not  offer  actual  resistance  (t) ;  and  even  by  a  medical 
practitioner  who  wantonly  strips  a  female  under  false  pretence  that  he 
cannot  otherwise  judge  of  her  illness,  even  though  she,  under  such 
impression,  acquiesces  (u). 


Cases  where  a  Battery  is  no  Offence.] — There  are  many  cases, 
however,  in  which  a  battery  is  no  offence.  Thus,  whenever  a  man  is 
6rst  assaulted,  he  may  lawfully  strike  with  a  violence  not  exceeding 
that  which  appears  necessary  for  the  defence  of  his  person  ;  though  he 
cannot  justify  a  battery  manifestly  excessive  by  setting  up  the  first  as- 
sault from  his  adversary  (v).  So  he  may  remove  a  trespasser  from  his 
land,  after  requesting  him  to  depart ;  and  even  without  such  request, 
where  the  party  is  proceeding  to  acts  of  destruction  and  violence,  or 
is  forcibly  removing  goods  (w).  The  use  of  necessary  force  in  exe- 
cuting legal  process  on  the  person,  and  for  frustrating  an  attempt  to 
escape,  may  also,  at  all  times,  be  justified ;  but  the  force  must  be 
necessary  and  not  wanton  (.r).  And  there  are  relationships  which 
justify  a  battery  in  defence  of  another  ;  thus,  a  husband  may  justify  a 
battery  in  defence  of  a  wife ;  a  wife  in  defence  of  her  husband ;  a 
parent  in  defence  of  his  child  ;  a  child  in  defence  of  his  parent ;  a 
master  in  defence  of  his  servant;  and  a  servant  in  defence  of  his 
master  (y).     But  it  has  been  said,  that  a  servant  cannot  justify  beat- 


lor  oommoii  «Maalt.  Held  an  assault 
hfArtMt,  seijeant,  and  LaWf  Recorder. 
J^.  T.  Edward  Button,  8  C.  &  P.  660. 

if)  Short  V.  LovefOjff  Bull.  N.  P.  16. 
r)  Com.  Dig.  Pleader  (3  M.18).  See 
BttlL  N.  P.  16 ;  Bac.  Abr.  tit.  Assault 
nd  Battery,  B.;  1  East,  P.C.  268; 
but  an  ftnisglca  in  anger,  whether  by 
wresUiDg,  puahingf  &c.  are  unlawful,  so 
that  death  occasioned  thereby,  is  man- 
■laughter  at  least,  Reg.  v.  Cannif,  9  C. 

&  P.  359. 
(»)  R.  T.  Ridley,  2  Campb.  650, 653. 


See  post,  9, 10,  of  this  chapter. 

(/)  R,  V.  NichoU,  R.  &  Ry.  130. 

(«)  R,  V.  Rosinski,  1  Moo.  C.  C.  19 ; 
but  not  by  **  attempting  to  assault  a  girl 
by  inducing  and  soliciting  her  to  place 
herself  in  an  indecent  attitude,"  the 
defendant  doing  the  like,  R.  y.  Butler, 
6  C.  &  P.  368. 

(v)  Bui.  N.P.  18. 

(w)  Green  Y,  Goddard,  2  Salk.  641. 

(*)  2  Roll.  Abr.  546  (A). 

(y)  Hawk.  B.  1,  c.  60,  s.  23. 
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ing;  anotlier  in  defence  of  his  master's  son,  thongh  he  were  comraiDded 
to  do  BO  by  Ills  master,  because  he  is  not  a  serrant  to  the  sod  ;  and 
that  a  tenant  may  Dot  beat  another  in  defence  of  hii  landlord  (2). 

A  battery  may  also  be  justified  when  done  in  the  way  of  domestic 
correction  by  a  party  having  authority  to  employ  it;  as  if  a  htist 
correct  tiis  infant  son  ;  a  schoolmaster  his  scholar  ;  or  a  master  fail  1^ 
prentice;  provided  tlie  punishment  be  moderate,  and  the  inttrnmeiit 
of  correct  ion  proper(a).  And  it  has  been  holden,  that  an  officer  of 
the  army  may  justify  even  a  wounding,  if  done  for  disobedience  of 
orders  ;  aud  that  a  sentence  of  a  council  of  war  in  hit  favour,  on  the 
petition  of  the  soldier  wounded,  will  conclusively  entitle  him  to  u 
acquittal  (6). 

Legal  Remedies  for  AnaulU  on  one  or  more.] — It  was  foimeriy 
thought  that  a  man  could  not  be  indicted  for  assaulting  two  penoni 
in  one  charge  ;  but  the  contrary  is  now  ruled  (c).  Where  the  pn>- 
sccutor  complains  of  several  assaults,  he  may  include  them  in  out 
indictment,  inserting  counts  applicable  to  each;  and  may  give  efi- 
dence  of  all  at  the  trial. 

A  party  assaulted  not  only  has  his  option,  either  to  proceed  civillj 
or  to  indict,  but  he  may  take  both  coanti(d)\  although  such  a  pro- 
ceeding would  probably  influence  both  the  damages  and  the  sentence, 
or  he  may  seek  the  summary  remedy  given  by  9  G.  IV.  c.  31,  s.  !7: 
by  which,  "where  any  person  shall  unlawfully  assault  or  beat  any 
other  person,  it  is  lawful  for  two  justices  of  the  peace,  upon  complaat 
of  the  party  a^rieved,  to  hear  and  determine  such  offence ;  and  tbe 
o£fender  upon  conviction  thereof  before  them,  shall  forfeit  and  pi; 
such  fine  as  shall  appear  to  them  to  be  meet,  not  exceeding,  togelhet 
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justices,  together  with  the  costs  (if  ordered),  shall  not  be  paid  either 
immediately  after  the  conviction,  or  within  such  period  as  the  said 
justices  shall  at  the  time  of  the  conviction  appoint,  it  shall  be  lawful 
for  them  to  commit  the  offender  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  for  any  term  not  exceeding  two 
calendar  months,  unless  such  fine  or  costs  be  sooner  paid  ;  but  if  the 
justices,  upon  the  hearing  of  any  such  case  of  assault  or  battery,  shall 
deem  the  offence  not  to  be  proved,  or  shall  find  the  assault  and  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any  punishment, 
and  shall  accordingly  dismiss  the  complaint,  they  shall  forthwith 
make  out  a  ceitificate  under  their  hands,  stating  the  fact  of  such  dis- 
missal, and  shall  deliver  such  certificate  to  the  party  against  whom 
the  complaint  was  preferred"  (e). 

Certificate  of  Dismissal  of  Complaint ,  or  Payment  on  Conviction, 
a  Bar  tofurtJier  Proceedings.] — By  s.  28,  it  is  enacted,  **  Tliat  if  any 
person,  against  whom  any  such  complaint  shall  have  been  preferred  for 
any  common  assault  or  battery,  shall  have  obtained  such  certificate  as 
aforesaid,  or,  having  been  convicted,  shall  have  paid  the  whole  amount 
adjudged  to  be  paid  under  such  conviction,  or  shall  have  suffered  the 
imprisonment  awarded  for  the  non-payment  thereof,  in  every  such  case 
he  shall  be  released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause"  (f). 

Cases  to  which  Summary  Jurisdiction  does  not  extend,] — But  by 
8.  29  it  is  provided,  *'  That  in  case  the  justices  shall  find  the  assault  or 
battery  complained  of  to  have  been  accompanied  by  any  attempt  to 
commit  feUmy ,  or  shall  be  of  opinion  that  the  same  is  from  any  other 
circumstance  a  fit  subject  for  a  prosecution  by  indictment,  they  shall 
abstain  from  any  adjudication  thereupon,  and  shall  deal  with  the  case 
in  all  respects  in  the  same  manner  as  they  would  have  done  before  the 
passing  of  this  act ;  provided  also  that  nothing  herein  contained  shall 
authorize  any  justices  of  the  peace  to  hear  and  determine  any  case  of 
assault  or  battery  in  which  any  question  shall  arise  as  to  the  title  to 
any  lands,  tenements,  or  hereditaments,  or  any  interest  therein,  or 


(«)  It  shotild  also  state  the  groands  S,  C,    See  Anon,  1  B.  &  AdoL  382, 

of  the  dismissal,  in  order  that  the  party  next  page. 

benefited   might    obtain    protection   in  (/)  But  it  most  be  specially  pleaded 

the  event  of  any  after  proceedings,  Skute  to  any  action  for  the  assault,  Harding  y. 

t.  Dams,  7  D.  P.  C.  774  ;  2  P.  &  D.  550,  King,  6  C.  &  P.  427,  Giimsy,  B. 
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accruing^  therefrom,  or  ai  to  any  bankraptcy  or  imolTency,  or  mj 
execution  under  the  procen  or  any  court  of  justice"  (;). 

Indictment  Jar  a  Comma*  Ataault. 

That  A.  B.  Ute  of,  &c.  on,  fee  with  Ibree  sad  >«■,  at,  fte.  In  ud  ipw  <w 

C.  D.  in  the  peace  of  God  and  oar  nid  Ladj  the  Qoe^,  then  and  thov  baag,  did 

nuke  an  aManlt;  aod  him  the  laid  C.  D.  then  and  tbera  did  baal{J),  viu^ 

and  ill-tieat,  and  other  wronct  to  the  nid  C.  D.  then  and  thera  dkl,  ataiiMt  tke 


Ptuushmunl.\ — The  punishment  on  conriction  upon  an  indicUneul 
for  a  common  assault  and  battery,  is  fine  or  imprisonment,  or  boili; 
the  former  aione  is  the  more  usual.  On  such  an  indictment,  tie 
court  bare  no  power  to  order  the  defendant  to  be  kept  to  hard  laboar, 
or  subjected  to  personal  correction. 

2.  AuavUt  aggravated  by  the  Nature  and  Degree  of  Vitdact 
Mied.} — Assaults  afgravated  by  the  mere  degree  of  TJoleuce  do  Mt 
differ  in  kind  from  common  assaults,  unless  they  amount  U>  mw 
felonious  act,  as  stabbing,  maiming,  or  wounding;  nor  can  tlie  cotit 
pass  on  the  ofFender,  in  respect  of  such  aggravation  short  of  (ekwj, 
the  punishment  of  hard  labour.  In  general,  therefore,  it  is  lafficial 
to  indict  in  the  common  form  already  given,  upon  which  the  coti'l 
may  inquire  into  all  the  circumstances  attendant  on  the  offence,  ud 
take  them  into  consideration  in  apportioning  the  punisliment.  Bui 
where  the  offence  consists  of  great  violence,  or  includes  an  imprixo- 
ment.  or  is  accompanied  by  a  challenge,  or  is  part  of  a  series  of 
misconduct,  it  is  usual  to  insert  a  count  in  the  indictment,  statiif 
the  a^rarations :  a  few  instances  of  such  indictments  are  tberelbte 
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then  and  tliere  t)eing),  and  her  the  said  M.  then  and  there  did  beat,  wound,  and 
ai-treat,  to  that  her  life  waa  greatly  deapaired  of;  and  that  he  the  aaid  B.  B.  with 
hia  right  hand  the  laid  M.  in  and  upon  the  right  eye  of  her  the  aaid  M.  then  and 
tiiere  nnlawfoUj,  violently  and  maliciously  did  strike,  by  meant  whereof  the  said 
M .  then  and  there,  the  nse,  tight,  and  benefit  of  her  said  right  eye  entirely  lost 
and  waa  deprived  of,  and  also  by  means  of  the  premises  she  the  said  M.  became 
lick,  weak,  languid,  and  distempered,  and  remained  so  sick,  weak,  languid,  and 
distempered  for  a  long  time,  to  wit,  from  thence  until  the  day  of  taking  this  inqui- 
lition,  and  other  wrongs  to  the  said  M.  then  and  there  violently  and  maliciously 
fid,  against  the  peace,  &c.  [Add  a  count /or  a  common  auaiUt,  om  in  the  lastpre^ 
tedeni,"] 

Indictment  for  assaulting  and  imprisoning  until  a  Promissory  Note 

was  given. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  upon  one  D.  E. 
in  tlie  peace  of  God  and  our  said  Lady  the  Queen  then  and  there  being,  did  make  an 
itstult,  and  him  the  said  D.  E.  then  and  there  did  beat,  wound,  and  ill-treat,  so 
tfiat  hit  life  waa  greatly  despaired  of;  and  that  he  the  said  A.  B.  him  and  the  said 
D.  E.  then  and  there  with  force  and  arms  falsely,  unlawfully,  and  injuriously,  and 
against  the  will  of  the  said  D.  £.  and  against  the  laws  of  this  realm,  without  any 
legal  warrant,  authority,  or  justifiable  caose,  did  imprison  and  detain  in  the  dwelling. 
house  of  one  P.  G.  there  situate,  for  the  space  of  six  hours  and  upwards,  and  until 
the  said  D.  E.  in  order  to  be  released  from  the  said  imprisonment,  did  sign  and 
deliver  to  the  said  A.  B.  a  promissory  note  under  his  hand,  whereby  he  the  said 
D.  E.  promised  to  pay  unto  the  said  A.  B.  six  months  after  the  date  thereof,  the 
torn  of  twenty  pounds  for  value  received  ;  although  he  the  said  D.  £.  had  received 
DO  valuable  consideration  for  the  said  promissory  note  :  and  other  wrong  to  him  tbe 
said  D.  E.  be  the  said  A.  B.  then  and  there  unlawfully  and  injuriously  did,  to  the 
great  damage  of  the  said  D.  E.  apd  against  the  peace,  &c.  [Add  a  count  for  a 
auault.'} 


Indictment  for  a  violent  Assault  upon  a  Woman  with  Childf  whereby 

she  was  delivered  of  a  dead  Child, 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  that  is  to  say  in  the 
dwelling-house  of  one  D.  E.  there  situate,  in  and  upon  F.  the  wife  of  the  said  D.  E. 
she  being  then  pregnant  with  child,  and  in  the  peace  of  God  and  our  said  LAdy  the 
Qneen,  unlawfully,  violently,  and  injuriously  did  make  an  assault,  and  her  the  said 
F.  then  and  there  did  beat,  wound,  and  iU-treat ;  and  that  he  the  said  A.  B.  with  a 
certain  wooden  table  called  a  card-table,  which  he  the  said  A.  B.  then  and  there 
lifted  up  in  both  his  hands,  her  the  said  F.  in  and  upon  the  belly  and  stomach  of 
her  the  said  P.  then  and  there  unlawfully,  violently,  and  injuriously  did  several 
times  strike  and  beat,  thereby  giving  the  said  F.  in  and  upon  her  said  belly  and 
yfnmai^h  scvcral  gricvous  and  dangerous  bruises,  by  reason  and  means  of  which 
gaid  striking  and  beating  of  her  the  said  F.  as  aforesaid,  and  the  bruises  she  the  said 
F.  received  thereby,  she  the  said  F.  afterwards,  to  wit,  on,  &c.  in  the  same  year, 
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It,  Ke.  wu  dfilivfrri)  nf  a  iluil  ckllil.  the  cune  being  the  ttmt  child  with  which  ml 
■nu  wi  prr^ant  tfurciud,  mill  ttM  tliiMi  ami  there  brooght  into  peril  anil  danger 
bur  Ufe ;  anJ  other  wrougg  tn  liei  the  uud  F.  he  the  mid  A.  B.  then  ind  there  u' 
lawfully,  tiolentl;,  mJ  iiyorimulr  did,  sgunit  the  puce,  &c.      [Add  a  cawaf  /or  1 
a  eommon  aitault.J 

Indiclmmt  for  challenging  a  Person,  at  the  tame  time  holding 
a  drawn  Sword. 
That  A.  B.  Ule  of,  &e.  anlawfaliy,  wicked] j,  and  malicioDilydeviilDgsnd  latent 
ing  to  disturb,  molei-t.  mid  disquiet  C.  D.  gentleman,  the  (iBid  C.  D.  being  a  penna 
of  ffioA  oamc,  fame,  credit,  character,  nnd  reputatica.  snd  b  nion  of  a  quiel  and 
jieaccful  temper  ttod  dispoiilion,  and  to  instigate,  eidle,  move,  and  proToke  1^ 
said  C.  D.  lo  fight  s  duel  with  him  the  said  A.  B.  and  to  came  and  procure  tto 
said  C.  D.  to  fareik  the  peace  of  oar  said  Lady  the  Queen,  on,  &c.  with  force  and 
anna,  at,  fkc.  then  and  there  having  and  holding  ■  drawo  aword  io  hia  right  haai^ 
unlanfally,  openly,  wickedly,  and  malicioualy,  without  aoy  just  cansc  or  proTOO- 
tioD  nhalrret,  did  challenge,  and  as  much  aa  in  him  lay,  endeiiour  to  mOTe,  incite, 
instigate,  and  provoke  the  eaid  C.  D.  to  light  a  duel  with  him  the  said  A.  B..  bj 
reaaoQ  whereof  he  the  taid  C.  D.  wai  then  and  there  put  under  great  fear  aad 
danger  of  losing  hia  Ufe,  and  other  Rronga  to  him  the  aaid  C.  D.  he  the  said  A-  B. 
then  and  thure  unlawfully,  wickedly,  and  malicious!]'  did,  against  the  jieace,  &«. 
[Add  a  eounl/or  a  comm'in  anmC.] 

Indictment  for  assaulting  a  Person,  and  taking  a  haded  Omi  from 
him,  levelling  it  at  him,  and  using  threats,  S(t. 

That  A.  B.  Inte  of,  &c.  on .  Sic.  with  force  and  armi,  at,  &c.  in  nnd  upon  one 
C.  D.  in  the  peace  of  God  and  our  said  Lady  the  Queen  then  and  ther.?  being,  un- 
lawfully,  violently,  wickedly,  and  maliciously  did  make  an  aauult,  and  him  the  (aid 
CD.  then  and  there  did  beat,  wound,  and  ill-treat,  ao  that  hia  life  wai  gTeallj 
deapaired  of.  And  that  he  the  aaid  A.  B.  with  great  force  and  violence  then  and 
there  unlawfully  seized  and  laid  hold  of  a  certain  gan,  which  he  the  aaid  C.  D.  In 
his  right  hand  then  and  there  bad  and  held,  and  the  a^d  gnn  Irom  bim  the  ttid 
C.  D.  did  then  and  there  unlawfully,  and  io  a  forcible  manner,  take  away ;  aind  tbe 
said  gun  being  then  and  there  charged  with  gunpowder  and  leaden  shot,  the  said 
A.  B.  with  force  and  arms  (o,  at,  and  against  the  said  C.  D.  did  point,  direct,  and 
level,  and  did  wickedly  and  maliciously  threaten  to  shoot  off  and  discharge;  and 
other  wronga  to  bim  the  aaid  C.  D.  he  the  said  A.  B.  then  and  there  violently, 
wickedly,  and  maliciously  lUd,  againat  the  peace,  &c.  [Add  a  count  for  a  eommm 
laiauU,'] 

Indictment  for  an  Assault  and  encouraging  a  Dog  lo  bite. 

That  T.  R.  late  of,  &c.  on,  &c.  with  force  and  arma,  at,  &c.  did  make  an  asianh 

on  one  A.  B.  and  did  then  and  there  unlawfully  incite  and  encoorBge  a  certain  dog 

called  a  masdff,  belonging  to  the  said  T.  R.  to  bite  him  the  aaid  A.  B.  by  means 

whereof  the  same  dog  did  then  and  there  grievously  bite  the  aaid  A.  B.  in  and 
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upon  the  right  leg  of  him  the  laid  A.  B.  and  the  said  leg  of  him  the  said  A.  B.  was 
thereby  then  and  there  grierously  hurt,  wounded,  and  lacerated,  against  the  peace, 
&e.     {Add  a  eoumi  fw  a  tornmum  <u§ault.'] 

Indictment  far  an  Assault  by  driving  a  Stage  Coach  against 

Prosecutor* s  Chaise, 

That  O.  M.,  late  of,  &c.  on,  ficc.  with  force  and  arms  at,  &o.  in  the  Queen's  highway, 
there  unlawfully  did  assault  D.  M.  the  wife  of  W.  M.  and  A.  M.  their  daughter,  then 
and  there  being  in  a  certain  carriage  called  a  one-horse-chaise,  then  and  there 
drawn  by  one  horse,  lawfully  and  peaceably  passing  and  trav  slling  In  the  highway 
aforesaid,  and  that  the  said  O.  M.  then  and  there  driving  four  horses  then  and  there 
drawing  a  certain  stage-coach  in  the  highway  aforesaid,  then  and  there  unlawfully, 
irilfully,  furiously,  and  maliciously  did  drive  the  said  four  horses  and  coach  towards 
and  against  the  said  carriage,  called  a  one-hcrse-chaise,  so  passing  in  the  highway 
aforesaid,  and  that  the  said  O.  M.  by  such  driving  of  the  said  four  horses  and 
coach  aa  aforesaid,  then  and  there  unlawfully,  wilfully,  furiously,  and  maliciously 
did  overturn,  break,  damage  and  spoil  the  said  carriage,  called  a  one-horse-chaise, 
and  thereby  forced  and  threw  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M. 
from  and  out  of  the  said  last-mentioned  carriage,  into  and  upon  the  highway  afore- 
said, by  means  whereof  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  were 
then  and  there  severally  and  respectively  grievously  hurt,  bruised,  and  wounded, 
and  were  put  in  great  danger  of  losing  their  lives,  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  O.  M.  afterwards,  that  is  to  say,  on,  &c.  with 
fbrce  and  arms,  in,  &c.  aforesaid,  in  the  highway  there,  unlawfully,  wilfully,  and  in 
the  care  and  guidance  of  him  the  said  O.  M.  in  the  highway  aforesaid,  towards  and 
against  a  certain  one-horse-chaise,  then  and  there  drawn  by  one  horse  in  the  high- 
way aforesaid,  wherein  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  were 
then  and  there  severally  and  respectively  passing  and  travelling  in  the  highway  afore- 
said, and  that  the  said  O.  M.  by  such  driving  of  the  said  four  horses,  so  drawing  the 
said  coach  as  last  aforesaid,  then  and  there  unlawfully,  wilfully,  and  maliciously, 
did  overturn,  break,  damage,  and  spoil  the  said  carriage,  called  a  one  'horse-chaise, 
and  forced  and  threw  the  said  D.  M.  the  wife  of  W.  M.  and  A.  M.  from  and  out  of 
the  said  last-mentioned  one-horse-chaise,  into  and  upon  the  highway  aforesaid,  by 
means  whereof  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  were  severally 
and  respectively  grievously  hurt,  bruised,  and  wounded,  and  were  put  in  great  danger 
of  kidng  their  lives ;  and  the  said  O.  M.  then  and  there  unlawfully,  wilfully,  and 
maliciously  did  other  wrongs  to  the  said  D.  M.  the  wife  of  theaaid  W.  M.  and  A.  M. 
against  the  peace,  &c.     {Third  count  for  a  common  assault.'] 

Indictment  for  an  Assault  on  a  Chaise  Driver ^  and  overturning 

a  Chaise  with  a  Cart. 

That  one  J.  R.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  on  the  Queen's 
highway,  there,  in  and  upon  one  R.  O.  in  a  certain  chaise  drawn  by  two  horses,  then 
and  there  being,  did  make  an  assault,  and  that  the  said  J.  R.  then  and  there  driving 
one  horse,  drawing  a  cart,  did  then  and  there,  in  the  highway  aforesaid,  unlawfully, 
malictoualy  and  violently  drive  and  force  the  said  horse,  so  as  aforesaid  drawing  the 
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nid  cart,  lo  Rnd  igiiinil  ihc  lalJ  «hajse,  aiid  b;  «uch  driving  and  tordnt  did  tt 
uid  Ihcre,  In  Ihe  higbwa;  ftforeuid,  unlsicfullj  >nd  milicionair  Ifarnat,  fonv,  uid 
impel  lilt  uii  cu-l  agmingt  tbe  said  cluiaf ,  and  he  the  siid  J.  R.  nith  oae  of  tl 
wbeeli  of  the  laid  ewt,  did  then  and  there,  In  the  highway  afomsid,  unlawf  ally  u 
malicioiut;  oteiium  the  aaid  chaise,  ia  which  the  uud  R.  O.  then  and  there  w» 
aforeaaid,  by  meaai  of  which  offrtaming  of  the  chaise  afare«id.  be  Che  aaid  R.  Oi 
then  and  tliere  was  grieranslj  hurt,  bniiicd,  and  noonded  ;  and  other  wrongs 
{Setond  cOKHl/ar  a  conipun  attault.'] 


^Bk&i 


ftmenl/or  cruelly  beating  and  ill-treating  an  Apprt 
ketfing  her  from  Necesaary  Food. 


loE.D;- 


That  A.  B.  lata  of,  ta.  on,  he.  with  foroe  aod  arms,  at,  &c.  in  ai 
■  fnnale  obild,  of  the  aga  of  ten  jrean  (j),  or  Ihereabouta,  being  the  a 
apprentice  of  tbe  laid  A.  B.  and  In  the  peace  of  (iod  aud  our  said  Ladj  the  Que 
then  and  there  being,  did  make  an  aisault,  and  irith  certain  rod),  whips,  aticka,  ai 
corda,  her  tbe  eaid  E.  D.  did  then  sod  there  nolenllf ,  cruelty,  and  immoderatdf 
beat,  Bconrge.  and  etrilie,  and  did  then  and  there  pull  and  strip,  and  force   ■ 
compel  the  uid  E.  D.  to  pull  and  atrip  from  off  the  budj  of  her  the  said  &.  D> 
certain  clotbea  and  wearing  apparel,  wherewith  tbe  laid  E.  D.  wu  then  and  ther* 
clothed  and  eotered,  do  tliat  the  laid  E.  D.  was  then  and  there  nearlj  naked  a 
uncovered,  and  her,  Ibe  laid  E.  D.,  m  well  whilst  tbe  wsi  so  covered  and  clothed 
with  tbe  said  clothe*  and  wearing  apparel,  aa  whilst  she  wac  so  nearly  naked  ai 
nncDTered,  did  force  and  compel  lo  work  and  labour  i-iolenlly,  immuderately,  n 
beyond  her  strength,  in   the  business  of  the  taid  A.  B.  ai  a  titk  weaver,  for  (1 
apace  of  twelve  hours  then  next  foUowing  ;  and  her  the  aaid  E.  D.  «o  working  ai 
labouring  at  aforeiaid,  did  then  and  there  shut  up,  confioe,  and  keep  in  ■ 


■0  tor  ai 


t  giving  0 


r  tbe 


O)  In  the  last  edition  of  Ibis  work  it 
wu  ttaled  in  thia  place,  that  aa  a  aum- 
mary  remedy  by  complaint  to  one  jus- 
tice, or  to  tbe  sessions,  or  before  two 
justice*,  was  provided,  vit.  by  5  El.  c.  A  \ 
20  G.  II.  c.  19  i  3;t  G.  111.  c.  55,  in  cases 
of  ill  usage  of  apprentice*  and  servants 
by  tbeir  masters,  it  was  necessary,  in 
order  to  support  tbe  above  indictment, 
that  it  should  appear  on  tbe  face  of  it 
that  the  injured  party  was  of  such  tender 
yean,  or  so  completely  under  the  con. 
tronl  of  the  person  indicted,  as  in  a 
certain  degree  to  preclude  relief  bj  tbe 
other  species  of  protection  afforded  by 
the  law,  and  3  Chitt.  Cr.  L.  831  (sUting 
A.  v.lliil/ey,2  Campb.  663),  w»»  cited. 
But  it  has  been  shown  from  that  case  in 
pages291,293of  this  edition,  that  where 
tbe  coudnct  of  the  master  amounts  to 
more  than  mere  non-feasance,  viz.  to 
actual  assault,  a>  laid  in  the  above  pre- 
cedent, or  to  any  act  in  nature  of  an 


Bssaolt,  as  compelled  expoinre  to  in- 
clement weather,  an  indictment  will  lis 
at  common  law,  though  the  age  of  the 
injured  person  be  advanced  beyond  men 
childhood  to  that  of  fifteen  yean.  Per 
Laicrenrt,  J.  2  Campb.  633. 

Indeed,  it  ma;  be  questioned  whetha 
in  any  sucb  case  the  original  reiDedy  by 
indictment  is  not  cumnlatiTe,  not  being 
eipressl;  taken  away  by  that  provided 
before  the  justices.  See  Srg.  v.  GmUi, 
Salk.  381,  and  cases  there  cited;  alio 
R.  T.  Ciartitt,  anit.  PartlculaHy  a* 
the  provisions  of  5  El.  c.  *,  s,  3i ; 
20  G.  II.  a.  19,  B.  3  ;  and  33  G.  III.  c 
56,  do  not  embrace  servanta  not  betDg 
apprentice*;  *nd  the  two  latter  acta  da 
not  (even  since  4  G.  IV.  c.  29,  a.t.) 
extend  to  apprentices  irith  whom  more 
than  2hl.  is  psid. 

It  would,  therefore,  seem  that  the  age 
of  tbe  party  is  immaterial  to  be  stated  !■ 
tbe  above  indictment. 
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£.  D.  or  peimittiDg  her  to  haTe  or  procure  iufficient  meat,  drink  and  food  for  her 
nourishment  and  support  during  that  time«  and  other  wrongs,  &c.  against  the 
peace,  &c.     \^Add  a  count /or  a  common  asioult.'] 

If  the  circumstances  justify  belief  that  there  was  an  intent  to  murder, 
t.  g,  if  by  premeditated,  though  passive  negligence,  a  master  allows  a 
child  of  tender  years,  being  unable  to  provide  food  for,  or  take  care  of 
itself,  to  perish  for  want  of  food,  which  as  its  parent  or  master  he  was 
bound  to  provide,  or  if  by  active  rigour  and  harsh  usage,  even  to  an 
adult,  as  by  confining  him  without  food,  &c.  he  bring  about  the  same 
result  {k),  a  count  may  be  introduced  alleging  that  intent,  as  in  the 
precedents  under  the  next  head,  in  order  that  the  prisoner,  if  convicted 
on  such  count,  may  be  liable  to  the  punishment  of  hard  labour  under 
9  G.  IV.  c.  31,  s.  25,  and  that  the  costs  of  the  prosecution  may  be 
allowed  under  7  G.  IV.  c.  64,  s.  23. 

See  form  of  indictment  for  not  providing  servants  of  tender  years, 
Sec.  with  sufficient  food,  &c.  post^  Sect.  10  of  this  chapter. 

Particular  Assaults,  how  punishable  under  9  G,  IV,  c,  31,  «.  25. 

3.  Assaults  aggravated  by  Intent  to  commit  a  higher  Crime,  as 
Felony.} — Assaults,  with  intent  to  commit  felony,  are  punishable  with 
hard  labour,  in  addition  to  imprisonment  and  fine.  In  such  cases, 
however,  the  intent  must  be  expressly  charged  in  the  indictment,  as 
evidence  of  the  intent,  where  it  constitutes  a  substantive  offence,  is 
not  admissible  under  a  general  charge  of  assault  (/).  For  this,  among 
other  purposes,  it  is  enacted,  by  9  G.  IV.  c.  31,  s.  25,  That  where 
any  person  shall  be  charged  with  and  convicted  of  any  of  the  following 
ofFiDces  as  misdemeanours,  that  is  to  say,  of  any 

Assault  upon  any  peace  officer  or  revenue  officer,  in  the  due  execu- 
tion of  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer  (m); — 

Assault  upon  any  person,  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  the  party  so  assaulting,  or  of  any  other 


(i)  See  R.  t.  Squiret,  1  Russ.  C.  &  M. 
16, 426 :  R.  ▼.  8e^,  1  Leach,  C.  C.  137» 
•nd  the  dicta  of  Lord  Denman  and  Pat- 
tetom,  J.,  m  Umuton  t.  Newcomen,  4  Ad. 
&  E.  905  ;  4  Nev.  &  M.  454,  8.  C. 

(/)  Diet,  per  Lord  Mansfield,  21  How. 
StTri.  1219. 

(m)  When  a  constable  was  called  on 
by  a  collector  of  land  tax  to  accompany 
him  into  the  house  of  a  person  from 
whom  he  was  demanding  payment  of  an 


arrear,  and  had  reasonable  ground  from 
previous  threats,  &c.  to  expect  violence, 
the  constable  was  held  justified  in  stay- 
ing while  the  collector  remained  to  be 
paid,  as  long  as  there  was  reason  to  ex- 
pect violence;  and  the  owner  of  the 
house  who  used  force  to  remove  them 
was  held  indictable  for  assaulting  a  peace 
officer  in  the  execution  of  his  duty,  R.  v. 
Clark  and  Awten,  3  Ad.  &  £1.  287 ;  4 
Nev.  &M.  671. 
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person  for  any  offence  for  whicli  lie  or  llicy  may  be  liable,  by  law,  to, 
be  apprehended 'Or  detained,  or  of  any 

Assault  committed  iri  pursuance  of  any  conspiracy  to  raise  llic  ratv 
of  wages ; 

In  any  such  case  tiie  court  may  sentence  ths  ufieridvr  to  be  im- 
prisoned witb  or  without  hard  labour,  in  the  coiuiiion  gaol  or  bouse  of 
correction,  for  any  term  not  exceeding  two  years  :  and  may  also  (if  it' 
shall  so  think  fit)  fine  the  offender,  and  require  him  to  find  securilie* 
for  keeping  tlie  peace,  and  the  prosecutor  is  allowed  hU  costs  (n).        | 

la  indictments  for  assaults,  with  intent  to  commit  felony,  the  <}ue>V 
tJon  of  intent  is  peculiarly  for  the  consideration  of  the  jury,  who  mKj' 
negative  the  intent,  and  yet  find  the  prisoner  guilty  of  a  common  aa* 
saull,  for  which  he  may  receive  judgment  of  fine  or  of  imprisonment 
but  without  hard  labour.  If  it  appears  at  the  trial  that  the  ofTence  a(i 
felony,  e.  g,,  rape,  was  completed,  by  penetrating  into  the  person  to, 
some  extent  though  without  breaking  the  hymen  (o),  the  misdemeanour 
will  be  merged,  and  the  prisoner  must  be  acquitted,  but  may  be  de-'. 
tained,  in  order  that  an  indictment  for  tlie  felony  may  be  preferred 
against  him  at  the  same  session,  or  if  that  is  impracticable,  from  ihsj 
discharge  of  the  grand  jury,  he  should  be  again  tuken  before  b 
magistrate  ;  who,  on  hearing  the  evidence,  will  re-commit  the  yn-» 
soaer,  and  bind  the  parties  over  to  prosecute  at  the  next  sessious  orf 

•Mi,,™  (pi.  ^ 

The  trespass  incident  to  a  felony  mereies  in  it  in  order  to  spur  iBJnred 
parties  to  bring  the  olTender  to  trial  for  the  sake  of  public  justice,  and 
the  civil  remedy  by  action  remains  after  conviction  or  acquittal  (q). 

Indictment  for  an  Assault  with  intent  to  Ravish, 

That  A.  B.  late  of,  &c.  on,  &£.  with  force  and  arma,  at,  &c.  in  and  upoo  on* 

C.  D.  (r)  iu  the  |ieace  of  God  aad  out  said  Ladj  the  Queen  theu  and  tliere  bong, 

did  make  an  assault,  and  her  the  said  C.  D.  did  then  and  there  beat,  woond.ani 

ill-treat,  with   intent  her  the   aaid  C,  D.  then  and  there  againit  her  will  (<],  felo- 

(n)  7G.IV.  c.64,a.  23.  the  intent  to  be  "  «ith  intent  her  tiw 

(o)  Seg.  T.  Jordan  and  another,  9  C.  laid  C.  D.   then   and   there   nnUwfnllT 

&  P.  IIB;   jR.  y.  Allen,  id.  31 ;  Aim  t.  and  felonioualj  to  carnally   know  and 

Jl/acJiM.BC.&P.  641.  abuse." 

(_p)  Steanie,p,172,R.v.JUamnBOOd,  Camallj  knowing    ■    cbild     under 

and  other  cases.  tea  is  a  felony,  which  doei  not  iodndB 

(f)    Crotbg  T.  Leng,   12  East,    419;  an  Bsaanlt  under  IV.  c.  65,  a.  11,  if  bar 

Ptddell  v.  Rvller,  tj  C.  &  P.  3iT.  consent  appears,   so   that   the  offender 

(r)  If  the  female  be  a  child  uiid*r  ten  must  be  either  convicted  of  the  Felonr 

jeara  of  age,  add  here  "  a  notnan  child  charged  or  acquitted,  Reg.  t.  Baaie,  S 

under  the  age  of  ten  jears,  to  wit,  of  the  C.  &  P.  574,  Falletm,  J, 
age  of  nine  fears."  If  the  child  be  above  ten,  and  under 

(()  If  wider  the  age  at  ten  jreare,  lay  twelve  jem  old,  the  Ujing  band*  on 
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nioiuly  to  raTish  and  carnally  know,  and  other  wrongs  to  the  said  C.  D.  then  and 
there  did,  against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  J^Add  a 
eotmi/or  a  common  oMsault]  (/). 

Indictment  for  an  Assault  with  intent  to  commit  an 

unnatural  Crime. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  upon  one 
C.  D.  in  the  peace  of  God  and  our  said  Lady  the  Queen,  then  and  there  being,  did 
make  an  assault,  and  him  the  said  C.  D.  did  then  and  there  beat  and  ill-treat,  with 
intent  then  and  tiiere  feloniously  to  commit  with  the  said  C.  D.  the  abominable 
orioie  called  buggery,  against  the  order  of  nature,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.     lAdd  a  count  for  a  common  a$9ault.'] 

4.  Assaults  aggravated  by  the  Employment  or  Office  of  the  Party 
iissaulted,] — The  other  assaults  enumerated  in  9  G.  IV.  c.  31,  s.  25, 
above  recited,  may  fall  under  this  head.  In  support  of  an  indictment 
for  an  assault  on  a  peace  officer,  it  is  not  necessary  to  prove  his  ap- 
poiDtment;  but  evidence  that  he  was  accustomed  to  act  as  such,  and 
was  known  to  be  such  when  assaulted,  as  by  having  produced  his  staff, 
or  by  being  generally  known  to  be  a  constable  of  the  place  (u),  or  by 
having  declared  his  intention  to  arrest  in  the  queen's  name  (v),  and 
being  in  the  legal  discharge  of  his  duty  at  the  time,  will  suffice  (w). 


her  in  order  to  commit  the  statutable 
misdemeanour  of  carnally  knowing  her 
(9  G.  IV.  c.  31,  s.  17),  is  not  an  assault 
if  her  consent  appear ;  for  the  misde- 
meanour, if  completed,  would  not  in- 
clude an  assault  on  account  of  the  con- 
sent. 

Consent  would  put  an  end  to  the 
charge  if  the  misdemeanour  had  been 
completed.  To  '  constitute  an  assault, 
•ach  an  act  should  be  proved  as  could  not 
be  justified,  if  in  an  action  for  it  license 
were  pleaded,  Reg.  t.  Meredilh,  8  C.  & 
P.  589,  Lord  Abmger.  It  should  be 
remembered,  that  tiie  register  of  bap- 
tism taken  singly  is  not  sufficient  evi- 
dence to  prove  the  child's  age,  R.  v. 
Wedge,  5  C.  &  P.  298.  See  Wihen  v. 
Imw^  3  Stark.  63. 

(/)  It  is  sufficient  if  the  defendant  is 
found  guilty  of  the  "  misdemeanour  and 
offence  in  the  indictment  specified,"  R, 
V.  PoweU,  2  B.  &  Ad.  75  ;  7  &8  W. IV. 
and  1  V.  c.  42,  s.  11,  does  not  apply. 

Thoogh  attempting  carnally  to  know 
a  girl  b^ween  ten  and  twelve  years  did 
is  not  an  assault  if  she  consent,  it  is  a 
misdemeanoar  which  may  be  thus  in- 


dicted, ''  unlawfully  did  put  and  place 

the  private  parts  of  him  the  said 

against  the  private  parts  of  her  the  said 

;  she  the  said then  and  there 

being  above  the  age  of  ten  years  and 
under  the  age  of  twelve  years,  and  did 
thereby  then  and  there  unlawfully  at- 
tempt and  endeavour  carnally  to  know 

and  abuse  the   said   against  the 

peace,  &c."  Reg.  v.  Martin,  9  C.  &  P. 
215  {Paiteeon,  J.). 

The  indictment  not  being  for  felony, 
the  usage  acted  on  is,  that  the  prose- 
cutrix's counsel  should  only  inquire, 
generally,  whether  a  complaint  was 
made  by  the  prosecutrix  of  ill  treatment 
by  the  prisoner,  leaving  the  prisoner's 
counsel  to  bring  before  the  jury  the 
particulars  of  that  complaint,  Rieg.  v. 
Walker,  2  M.  &  Rob.  212.  Parke,  B., 
questioned  the  sense  of  the  rule. 

(ti)  Gordon' »  case,  1  Leach,  518. 

(v)  1  Hale,  583. 

(w)  Berryman  v.  Wise,  4  T.  R.  366, 
after  citing  Gordon**  case,  1  Leach,  516. 
Also  R.  V.  Rickett,  3  Camp.  68  ;  Car- 
negie V.  CoUine^  I  Ad.  &  £.  695  ;  3  Nev. 
&  M.  703. 
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AstavUton  Maitert  or  their  Bailifft,  IfC.  by  Servantt.}— The  specU 
enactment  or  5  EI.  c.  4,  s.  21 ,  still  exista  for  the  impritonment  tor  t 
year  or  lees  of  any  servant,  WDrkman,  or  labourer  who  shall  wilfull|r 
make  assault  or  affray  on  his  master  or  mUtc«ss,  or  on  any  other  wbo 
sliall  at  the  time  hare  the  charge  or  oversight  of  any  such  serraol,  or 
of  the  work  wherein  he  is  appointed  or  hired  to  work,  on  conTJclion, 
before  two  justices,  &c.  by  confession  or  oath  of  two  honest  men. 

Indictment  for  assaulting  a  Constable  in  the  Execution  of  hit  Datf. 
That  A.  B.  Ute  of,  Sic.  on,  &c.  with  force  ind  vnu,  tt,  See.  in  and  npco  oh 

C.  D.  then  and  there  being  one  of  the  conatables  of  the  aaid  puiehof in  tk 

county  ot  — : ,  and  in  tiie  due  ciecuUon  of  hi*  dntj  M  luch  eonitable,  thes  nl 

there  also  being,  did  make  an  assault,  and  him  the  said  C.  D.  did  liken  and  thai 
beat,  wound,  and  ill-treat,  and  other  wrongs  to  the  said  C.  D.  then  and  there  61, 
Bgsinit  the  form,  &c.  and  against  the  peace,  &«.     [^Add  m  eotmt  Jar  a  (msms 

Indictment  Jbr  an  Assault  with  intention  to  obstruct  the  Apprekeiuin 
of  a  parly  charged  with  an  Offence  (x). 

That  A.  B.  late  of,  &c.  on,  be.  with  force  and  arms,  at,  &c.in  and  npononeC.  D. 
a  mbject  of  our  said  Ladjp  the  Queen  then  and  there  being,  wilfdHy  and  onliwMI) 
did  make  an  asssult,  snd  bim  the  said  C.  D.  did  then  and  there  beat,  wonnd,  sW 
ill-treat,  with  intent  in  bo  doing  wilfully  and  uolawfullj  to  obstmet,  resiit,  and  fit- 
Tent  the  lawful  appreheasioD  and  detention  of  him  theuid  A.  B.  for  a  emtaia  ofenK, 
to  wit,  for,  &c.  [hert  ttait  Ihi  ajfmct  mlh  wAieh  lie  d^tndaH  was  cJUryid]  br 
which  said  offence  he  the  said  A.  B.  waa  then  and  there  liable  by  law  to  be  appn- 
bended,  imprisoned,  and  detained,  against  the  form  of  the  itatnte,  &c.  and  agaiiit 
the  peace,  &c.  (x). 

And  the  jurors,  &c.  that  the  said  A.  B.  heretofbre,  to  wit,  on,  &c.  afiiretaid,  wilk 
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ioroe  tad  tna,  at,  &e.  aforesaid,  in  and  upon  the  said  C.  D.  wilfully  and  anlawftdly 
did  make  an  aaaanlt,  and  him  the  said  C.  D.  did  then  and  there  heat,  wound,  and 
iU-tieat,  with  intent  in  so  doing  wilfully  and  unlawfully  to  obstruct,  resist,  and 
frerent  the  lawful  apprehension  and  detention  of  him  the  said  A.  B.  for  a  certain 
ofbioe  before  them  eommitted,  to  wit,  at,  &c.  aforesaid,  for  the  committing  of 
which  said  last-mentioned  offence  he  the  said  A.  B.  was  then  and  there  liable  by 
liw  to  be  apprehended,  imprisoned,  and  detained,  against  the  form,  &c.  and  against 
the  peace,  &c.     {Add  a  count  for  a  efimmon  oMOtf//.] 

Indictment  for  assaulting  a  Oamekeeper  in  the  Execution  of  his 
Duty.    (See  post,  Sect.  XVI.  of  this  Chapter.) 

Indictment  for  assaulting  a  Collector  of  a  Turnpike  ToH  in  the 

Execution  of  his  Duty  (y). 

ThA  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at.  Sec.  in  and  upon  one 
C.  D.  then  and  there  being  one  of  tiie  collectors  and  receivers  of  tiie  tolls  payable 
!»y  Tirtoe  of  a  certain  act  of  parliament  made  in  the  third  year  of  the  reign  of  our 
laid  lady  the  Queen,  intituled  **  An  Act  to  amend  the  general  laws  now  in  being 
br  r^ulating  turnpike  roads  in  that  part  of  Great  Britain  called  England,"  in  the 
iae  ezeention  of  his  office  of  collector  and  receiver  of  the  said  tolls,  then  and  there 
leiBg,  £d  make  an  assault,  and  him  the  said  C.  D.  so  being  in  the  execution  of  his 
laid  ofllee  as  aforesaid,  then  and  there  did  beat,  wound,  and  ill-treat,  and  other 
wmgs.  See.  against  the  peace,  &c.     [Add  a  count  for  a  common  tuaault,'] 

Indictment  for  an  Assault  on  account  of  Money  won  at  a  Oame  of 

Dice  (9  A.  c.  14,  s.  8)  (z). 

Hist  A.  B.  late  of,  &c.  on.  Sec.  with  force  and  arms,  at,  &c.  in  and  upon  one  C.  D. 
fid  make  an  assault,  and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and 
iU-treftt,  on  account  of  certain  money  before  that  time,  to  wit,  on,  &c.  at,  &c.  won  by 
the  said  C.  D*  of  the  said  A.  B.  by  then  and  there  gaming,  playing,  and  betting,  at  a 
certain  game  of  dice  called  haiard,  against  the  form  of  the  statute,  &c.  and  against 
the  peace.  Sec.     {Add  a  count  for  a  common  oitault.'] 

Indictment  for  Assault  in  pursuance  of  Conspiracy  to  raise  Wages  (a). 

That  A*  B.  late  of,  &c.  C.  D.  late  of,  &c.  £.  F.  late  of,  &c.  on,  &c.  at,  ^c.  did 
imoogst  themselves  conspire,  combine,  confederate  and  agree  together,  to  raise  the 
rate  of  wages,  then  usually  paid  to  workmen  and  labourers  in  the  art,  mystery,  and 
bosiaess  of  cotton  spinners,  and  that  the  said  A.  B.,  C.  D.  and  E.  F.,  in  pursuance 
of  ihe  said  conspiracy,  on  the  day  and  year  aforesaid,  with  force  and  arms  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  J.  N.  in  the  peace  of 

(jr)  This  offence,  under  3  G.  lY.  c.  punishable  with  two  years*  imprisonment, 

126,  8. 139,  is  punishable  summarily  by  and  the  forfeiture  of  all  the  offender's 

a  forfintore  of  10/. ;  but  that  provision  goods  and  chattels. 

doM  not  destroy  the  right  of  indicting  (a)  Archb.  Cr.  PI.  and  Ev.  6th  ed. 

It  common  law.    See  p.  287.  387. 

(i)  This  offence  is  by  the  act  made 
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God  ind  oar  Ud;  the  Queen,  tben  aod  there  httog,  Omn  and  thm  dU  bi1<  n 
uunlt ;  aud  him  the  uid  J.  N.  then  end  then  did  beat,  woond,  md  Ql-trnt,  ad 
oOier  wrong*  to  the  Mid  J.  N.  igainit  the  fbrai  of  die  etatate,  and  igaiartlka 
peace,  8ic.  Anelhir  craaf  tHould  h  adrfeil,  «f«Mv  ■•  aw— /<  "  tn  pvnauoe  rfi 
MTtiin  coiU[dr*e7  before  then  entered  into  by  the  lald  A.  B.,  C.  D,  and  K.  F.,  to 
niM  the  rate  of  waget  of  workmen  and  labonren  In  the  art,  nyitsj,  and  benNi 
of  cotton  (pumen."     lAdd  a  eemt  Jbr  a  ea—eo  aiiaaW.] 

The  coDBpiracy  toother  of  the  pardea  charged  mait  be  abowu,  u 
also  that  the  assault  was  committed  io  punuance  of  mch  contpinc; 
and  ia  connexion  with  it.  The  punishment  of  the  offence  is  impriiMi- 
ment  with  or  without  hard  labour,  for  not  exceeding  two  yean,  with 
power  to  fine  abo,  and  require  sureties  to  keep  the  peace(&). 


SECTION    III. 

Barkatbt. 
Barratry  Is  the  habitual  moving  and  exciting,  or  mainlaiiiiiig 
suits  and  quarrels,  either  at  law  or  otherwise  (c).  It  does  not  coowt 
in  any  single  acl,  however  flagrant,  but  in  a  succession  of  acts,  con- 
stituting a  course  of  behaviour  (d).  It  is  not,  therefore,  necessaiyU 
specify  tn  Me  indictment  the  particular  acts  on  which  the  prosecntM 
relies  ;  hut  the  court  will  compel  him,  before  the  trial,  to  inform  dM 
defendant  by  a  written  notice  of  those  particulars,  and  will  exdwle 
him  from  offering  evidence  of  any  others  (e). 

Indictment  far  Barratry. 
nat  A.  B.  lata  of,  &c.  on,  &e.  and  oo  dlTcn  other  daja  and  Umaa,  In  As  asatr 
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SECTION  IV. 

CUALLEKOING   AND   BEARING    CHALLENGES. 

Challenges  to  break  the  peace  by  fighting  are  indictable  as  mis* 
demeanoursy  as  well  in  those  who  send,  as  in  those  who  knowingly 
carry  them.  Upon  the  same  principle,  employing  words  or  writings 
for  the  purpose  of  provoking  another  to  send  a  challenge,  where  the 
tendency  is  direct  and  manifest,  is  equally  indictable,  even  though 
the  provocation  should  fail  in  its  object  (g).  And  no  previous  mis- 
conduct on  the  part  of  the  individual  challenged  or  provoked  will 
form  a  defence  i^inst  such  an  indictment,  so  as  to  entitle  the  de- 
fendant to  an  acquittal,  although  it  will  weigh  with  the  court  in  de- 
termining the  sentence  (A).  Where,  indeed,  a  party  challenged  applies 
to  the  court  of  queen's  bench  for  a  criminal  information,  that  extra* 
ordinary  remedy  will  not  be  granted,  if  he  shall  appear  to  have  given 
provocation  to  his  adversary,  but  he  will  be  left  to  indict  at  the  assizes 
or  sessions.  The  punishment,  on  conviction,  is  fine  or  imprisonment, 
or  both,  in  the  discretion  of  the  court. 

Indictment /or  sending  a  Written  Challenge. 

That  D.  O.  late  of,  &c.  not  regarding  the  kws  of  this  realm,  and  nnlawftilly 
eontriTing  and  intending  to  Tex,  injure,  and  disquiet  one  A.  B.  and  unlawfully  to 
expose  him  the  said  A.  B.  to  scandal,  shame,  and  reproach,  and  to  cause,  instigate, 
and  proToke  him  the  said  A.  B.  to  fight  a  duel  with  and  against  him  the  said  D.  O. 
and  thereby  break  the  peace  of  our  said  lady  the  Queen,  on,  &c.  with  force  and 
arms,  at.  Sec.  unlawfully,  wickedly,  and  maliciously  did  compose,  write,  send,  and 
ddiver,  and  cause  and  procure  to  be  composed,  written,  sent,  and  deliyered  unto 
the  said  A.  B.  a  certain  address  written  on  paper,  containing  a  challenge  to  fight  a 
dud  with  him  the  said  D.  O.,  which  said  written  address  was  and  is  as  follows 
{kere  wet  out  the  writing ,  with  inuendo*],  against  the  peace,  &e.  ISeeond  count 
fur  iJke  Ubel  contained  in  the  addrett  aipo$t,  t.  16.] 

Indictment  for  sending  a  Challenge  inclosed  in  a  Letter  (t). 

That  T.  M.  late  of,  &c.  being  a  person  of  a  wicked  and  malicious  disposition,  and 
wickedly  and  maliciously  intending  and  designing,  as  much  as  in  him  lay,  not  only 
to  disquiet  and  terrify  one  D.  £.  but  also  the  said  D.  E.  maliciously  to  kill  and 
nmrder,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did  unlawftilly  and  wickedly 
provoke  and  excite  the  said  D.  E.  to  fight  a  duel  with  and  against  him  the  said 
T.  Bi.  and  that  he  the  said  T.  M.  a  certain  challenge,  in  the  name  of  the  said 

M  JR.  T.  PkiUipe,  6  East,  464.  written,  or  in  that  where  it  was   re- 

(A)  R.  ▼•  Rice,  3  East,  381.  ceived,  according  to  its  direction,  R.  ▼• 

(f )  ITie  venue  may  be  laid  either  in  Willimnif  2  Campb.  506. 
the  ooonly   where   the    challenge  was 

X  2 
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T.  M.,  in  the  fonn  of  ■  letter  to  the  laid  D.  B.  directed,  did  tlicn  md  On* 
mtlidouilf  and  nnlawfullj  write  and  cbum  to  tie  written,  and  wldeh  nid  lettci  wa 
to  the  tenor  nd  effect  foUovliig,  thit  ii  to  uy  [htrt  ttt  forth  tkt  Mto-  miik 
proper  inMndot  to  txplain  W],  which  nid  challenge,  to  u  aforenid  writtas  id 
directed,  he  the  uud  T.  M.  afterwwdi,  to  wit,  an  the  Mid,  &c.  at,  aic  afoni^ 
milicioiulr  and  nolawfollj,  to  the  uid  D.  E.  did  lend  and  daliTer,  and  caaM  U 
be  lent  and  delivered,  to  the  great  damage  atid  terror  oT  him  the  nid  D.  E.  to  Ik 
evil  example,  &c.  and  againit  the  peace,  &c. 

Indictment  for  lending  a  Written  Challenge  to  Protectttor,  and 
posting  han  ai  a  Coward,  by  slicking  vp  a  Written  Paper  m  a 
Public  Place,  in  consequence  of  Prosecutor's  declining  to  Jigkt  a 
Duel. 

That  H.  H.,  late  of.  Ice.,  deiigning  and  intending  to  do  great  bodilr  harm  nil 
mischief  to  ooe  R.  B.,  heretofore,  to  wit,  on,  &c.  with  forco  and  amu,  at,  &e.  dU 
nulawfullj,  wickedl;,  and  maliciomlr  leod  and  cauae  to  be  lent  a  certain  wiitU* 
chaUenge  to  the  add  B.  B.  and  did  thereby  proroke,  elcite,  and  challenge  the  nil 
B.  B.  onlawfully  to  fight  a  dael  with  and  agujut  him  the  laid  H.  H.,  whidi 
uid  written  challEnge  is  aa  fallowi :  that  ii  to  My  [htrt  stt  out  like  eheOtKfi]. 
And  the  jnrori,  &c.,  that  the  uid  R.  B.,  haTing  then  and  there  refOaed  to  S(lil 
with  and  igaiost  him  the  uid  U.  H.,  in  pamance  of  nch  nolawfid  challODge  a 
aforeuid,  he  the  said  H.  H.  for  the  completing  hii  laid  evil  diipoaed  pnipoK  ai 
deiign,  and  further  to  provolce  and  incite  the  laid  K.  B.  to  fight  a  dnel  wiUi  ud 
againiC  him  the  lud  H.  H.  afterward*,  to  wit,  on,  &c.,  with  force  and  arm,  tf, 
&c.,  aforeuid,  unlawfully,  wiekedly,  and  malieionaly  did  itick  up,  place,  and  npM 
to  public  Tiew,  and  caoie  and  procure  to  be  itock  np,  placed,  aikd  ezpoaed  to  pvbic 
view,  to  wit,  upon  and  againit  a  certain,  ngn-poit,  of  and  belonging  to  a  oertni 
dwelling-honie  and  public  inn  tbwe,  called  and  known  by  the  name  and  tig*  of  ttt 
White  Swan,  a  certain  paper  writing,  with  the  name  of  him  the  uid  H.  H.  Qmr- 
unto  aubscribed,  containing  certain  senrriloua  and  abniire  matter  concemlog  Ua 
the  aaid  R.  B.,  which  uid  paper  writing  ij  ai  followi :  Ukat  it  to  «•;,  "  In  codn- 
quence  of  an  anouyraoua  letter  received  by  me  (meaning  bimielf  the  uid  H.  H.), 
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be  done  to  R.  B.  late  of  the  same  place,  Esquire,  and  to  incite  and  provoke  the 
said  R.  B.  nnlawfiilly  to  figlit  a  doel  with  and  against  one  H.  H.,  late  of  the  same 
l^ace,  Esquire,  oh,  &c.,  with  force  and  arms,  at,  &c.,  did  nnlawfhlly  and  wickedly 
detiyer  and  canse  to  be  delivered,  a  certain  written  challenge  of  and  from  the  said 
W.  R.  to  the  said  R.  B.,  unlawfully  to  fight  a  duel  with  and  against  the  said  H.  H.^ 
which  said  written  challenge  is  as  follows,  that  is  to  say,  Ihere  tei  out  the  laritten 
tJkmUem^e^  against  the  peace,  &c. 

And  the  jurors,  &c.,  that  the  said  W.  R.  intending  as  aforesaid,  afterwards,  to 
wit,  on,  &c,  aforesaid,  with  force  and  anns,  at,  &c.  aforesaid,  unlawfully  and 
wickedly  did  deliver  and  cause  to  be  delivered  a  certain  written  challenge  as  from 
and  on  the  part  and  by  the  desire  of  the  said  H.  H.  to  the  said  R.  B.,  unlawfully 
to  fight  a  duel  vrith  and  against  the  said  H.  H.,  which  said  written  challenge  is  as 
follows,  that  is  to  say  {here  tet  out  the  written  challeHge']t  against  the  peace,  &c. 
And  the  jurors,  &c.,  that  the  said  W.  R.  intending  as  aforesaid,  afterwards  to  wit, 
on,  &C.,  with  force  and  arms,  at,  &c.,  did  unlawfully  and  wickedly  provoke,  and 
incite  the  said  R.  B.  unlawfully  to  fight  a  duel  with  and  against  the  said  H.  H., 
against  the  peace,  &c. 

For  a  Personal  Challenge  tojight  a  Duel, 

That  R.  R.  late  of,  &c.,  unlawfully  and  maliciously  contriving  and  intending  not 
only  to  Tex,  injure,  hurt,  disquiet,  and  terrify  O.  B.,  but  also  to  expose  the  said 
O.  B.  to  scandsl,  shame,  and  reproach,  and  to  cause,  instigate,  incite,  and  provoke 
the  said  O.  B.  to  fight  a  duel  with  him  the  said  R.  R.,  and  thereby  to  cause  the 
said  O.  B.  to  break  the  peace  of  our  said  lady  the  Queen,  he  the  said  R.  R.  on,  &c., 
with  force  and  arms,  at,  &c.,  aforesaid,  did  unlawfully,  wickedly,  and  maliciously, 
and  in  the  presence  and  hearing  of  him  the  said  O.  B.  in  a  threatening  manner, 
tell  him  the  said  O.  B.  that  he  (meaning  the  said  R.  R.)  had  been  told  by  Mr.  M. 

{meaning  one  T.  M.  of,  &c.  in  the  county  of )  that  he  (meaning  the  said  O.  B.) 

had  taken  great  liberties  with  the  character  of  him  the  said  R.  R.,  and  upon  the 
emd  O,  JB.  then  and  there  atnarmg  the  said  R.  R.  that  euch  information  wae  not 
true,  he  the  taid  R,  JZ.  did  then  and  there  in  a  threatening  numner  aa  qforesaid 
Jkrther  tell  him  the  taid  0.  B.  that  he  (meaning  the  eaid  0.  B.J  must  come  before 
the  9aid  Mr,  If.  (again  meaning  the  taid  T.  M.J  to  contradict  it,  but  on  the  taid 
0.  J9.  then  and  there  rrfuaing  ao  to  do,  the  taid  R.  R.  did  then  and  in  a  threatening 
manner^  a»  qforeaaid,  Jkrther  tell  him  the  said  0.  B.  that  he  (meaning  himself  the 
said  R.  R.)  expected  personal  tatirfaction  from  him  (meaning  the  said  O.  B.)  ss 
soon  as  possible,  in  the  same  manner  as  he  (meaning  himself  the  said  R.  R.)  had 
lately  received  satirfaction  of  and  from  Mr.  P.  (meaning  one  S.  P.)  with  whom  he 
(meaning  himself  the  said  R.  R.)  had  recently  fought  a  duel ;  with  an  intent  to 
instigate,  incite,  move,  and  provoke  the  said  O.  B.  to  fight  a  duel  with  him  the  said 
R.  R.  as  aforesaid,  and  thereby  to  cause  the  said  O.  B.  to  break  the  peace  of  our 
said  lady  the  Queen  as  aforesaid,  against  the  peace,  &c. 

For  writing  a  Letter  inciting  another  to  send  a  Challenge  to 

Jight  a  Duel. 

That  A.  B.  late  of,  &c.,  unlawfully  and  maliciously  intending  to  do  great  bodily 
harm  and  mischief  to  D.  H.,  and  to  break  the  peace,  &c.,  on,  &c.,  with  force  and 
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unu,  at.  &c.  wielcedly  uid  mtlicimulf  SA  eDduronr  to  itir  np,  proTokc,  *nd  excitt 
the  uid  D.  K.  to  cballenge  the  »id  A.  B.  to  figbt  >  duel  with  him  the  Hud  D.  H., 
bj  then  wad  thfre  writing,  upttiug  and  d«liTBring  to  him,  D.  H-,  a  icAtulAioiii, 
nAlicioiu,  and  pro'oking  letter  from  the  lud  A.  B.  to  the  (aid  D.  H.  to  the  I 

And  effect  following,  ri:.  No,  28, street d«j  of 18 — ,  " 

(meaning  the  tsid  D.  H.)  it  will,  I  (meaning  the  uid  A.  B.)  conclude,  from  Iha 
dcicriptioD  jDu  gave  of  ]'our  ideas  iiith  reipect  to  ituolt,  in  a  conirenAtton  wilb 

Mi. on  Monda;  Uit,  be  lafficient  for  me  to  tell  yon.  tbat  in  the  buineM 

rei pectin;  the  lut  election  of  a  major  for  the  boroagb  of ai  far  u  it  relate* 

to  me.  you  baio  behsTcil  like  a  blackguard:  I  ihall  expect  to  bear  from  yon  oa 
Ihii  ■ubject,  and  will  ponctoally  attend  to  any  appoititmeat  yon  may  think  proptt 
ts  make."  (Meaning  that  the  aaid  A.  B.  would  punctually  attend  to  any  appoint 
ment  that  the  laid  D.  H.  might  think  proper  to  make  for  the  parpo»  of  hia  fighting 
a  duel  with  and  agaiait  the  said  D.  H.)  aigned  by  the  said  D.  U. ;  with  intent  W 
up,  provoke,  and  excite  the  said  D.  U.  Co  challenge  the  taid  A.  B.  to  fight  a 
with  him,  Bgaioit  the  peace.  Sc,  {j) 

»  SECTION  ^^^1 

Chiats  AiTD  False  Pretesces.  ^^^^H 

].  Chfaf  at  fonnnon  Icnu.  1 

3.  Fo/t  prelenen  iyilatult.  I 

1,  Cheats  at  Common  Law.} — A  mere  private  imposition  short  of  1 
Telony,  and  efTectcd  by  a  naked  lie,  without  tlie  association  of  artful 
device,  or  Tahe  token,  voucher,  order,  &c.  is  not  indictable  as  a  cheat 
at  common  law,  unless  it  is  public  in  its  nature,  and  calculated  to  de- 
fraud numbers,  or  to  injure  the  crown  or  the  public  in  general  (A). 
For  in  other  cases  prudence  and  caution  would  supply  sufficient  se- 
curity (0 ;  but  the  selling  by  false  weights  and  measures,  though  to 
tne  person  only,  or  producing  false  tokens,  or  taking  other  like  methods 
to  cheat,  which  cannot  be  guarded  against  by  ordinary  care,  were 
always  held  indictable  offences  (m). 

Such  are  the  following  among  other  frauds: — Those  affecting  the 
administration  of  public  justice,  as  counterfeiting  a  creditor's  autho- 
rity to  discharge  his  debtor  from  prison  (though,  if  genuine,  it  would 
be  good),  whereby  his  liberation  was  effected  (n),  or  endangering  the 

f>)Takenfromn.T.PlJ%t,6Eait,  (m)  See  R.  i.  Wkiallej/,  1   Bla.  R- 

464.  273;  2Biirr,1125,  S.d  cited6T.R. 

{k)  1  Eatt,  P.  C.  817,  821,  ante,  p.  565;  10  Ad.  &  E.  37 ;   B.  t.  Yovug, 

290;  and  see  ID  Ad.  gc  E.37;  2  Per.  &  3  T.  R.  104.     Per  AtUer.J. 

Da.  334.     Per  Lord  Dmman.  (n)  A.  t.  FatKttt,  2  East,  P.C.  826, 

{()  1  Hawk.  c.  71.  >.  2  J  2  Eaji,  P.  C.  862. 
818  j  jR.  T.  Gibbt,  1  Eaat,  K.  165. 
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public  health  by  sellmg  unwholesome  proviaionSy  unfit  for  the  food  of 
man,  whether  to  the  public  generally  (o),  or  under  a  contract  with 
government  for  supplies  to  particular  bodies,  as  foreign  prisoners  of 
war  under  the  king's  protection  (p),  or  the  military  asylum  at 
Chelsea  (g).  Frauds  calculated  to  affect  all  persons,  as  selling  by 
false  weights  and  measures  (r),  counterfeiting  tokens  of  public  authen- 
ticity, as  the  alnager's  seal  on  cloth,  while  those  duties  remained 
unrepealed  by  11  &  12  W.  III.  c.  20,  s.  2(«),  playing  with  false 
dice  (/),  obtaining  money  from  a  soldier  on  a  Mse  pretence  of  having 
a  power  to  discharge  him  («),  or  getting  the  king's  bounty  by  enlist- 
ing as  a  soldier,  being  an  apprentice,  liable  to  be  retaken  by  a 
master  (v). 

The  following  are  some  instances  of  frauds  on  individuals,  which, 
not  being  effected  in  the  course  of  general  practice,  or  by  means  gene- 
rally calculated  to  injure  the  public,  are  not  indictable  at  common 
law :  selling  a  smaller  as  and  for  a  larger  quantity  of  an  article,  if 
without  using  false  weights  or  measures :  this  being  a  deception  which 
could  not  have  taken  effect  but  for  the  buyer's  carelessness  in  accept- 
ing without  measuring  (1&).  The  like  where  a  miller  who  had  received 
good  barley  to  g^nd,  delivered  in  return  meal  of  musty  and  unwhole- 
some barley,  or  of  barley  mixed,  with  other  grain,  but  not  for  the  food 
of  man,  and  the  mill  not  being  a  soke  mill,  to  which  certain  residents 
were  obliged  to  resort  to  grind  their  com  (x).  Obtaining  money  of 
another  by  pretending  to  come  by  command  of  another  to  receive 
money  or  the  like  in  his  name  (y).  Detaining  part  of  corn  sent  to  be 
ground  (z).  Getting  possession  of  purchased  articles  by  delivering  an 
order  for  payment  of  the  price  purporting  to  be  a  draft  on  a  banker, 
the  party  knowing  he  had  no  cash  there,  nor  authority  to  draw,  and 
that  it  would  not  be  paid  (a). 


(o)  R.  T.  lYene,  2  East,  P.  C.  821. 
(9)  Id.  ibid. 

(g)  JR.  T.  Dixon,  2  Campb.  12 ;  3  M. 
itS.ll,8.C. 

(r)  M.  ▼.  Wheatley,  1  Bla.  R.  273 ; 

2  Burr.  1125,  8.  C,  OTemiling  R.  ▼. 
Wood,  1  Sess.  Ca.  217 ;  R.  t.  Young, 

3  T.  R.  104. 

(#)  R.  T.  Edwards,  Tremaine's  P.  C. 
103. 

(0  R-  ▼•  Letter,  Cro.  Ja.  497. 

(«)  8erleet€d*t  ca.  Latch,  202.  As  to 
tlus  ease,  see  6  East,  141. 

(v)  S.  T.  Joiepk  Jonet,  2  East,  P.  C. 


822  ;  1  Leach,  174,  8.  C.  See  p.  320. 
Also  7  W.  IV.  and  1  Vic.  c.  17,  s.  40 ; 
c.  18,  8.  37 ;  and  the  annual  mutiny 
acts. 

(w)  R.  Y.  Wheatley,  2  Burr.  1125 
(the  beer  case) ;  Cowp.  324  ;  East,  P.  C. 
817,  819. 

{x)  R.  y.  Haynet,  4  M.  &  S.  220.  See 
6  East,  133 ;  4  M.  &  S.  220. 

(y)  R.  T.  Jonet,  2  Ld.  Raym.  1013  ; 
Salk.  379 ;  6  Mod.  105,  S.  C.  See  1 
Hawk.  c.  71,  8. 2  ;  2  East,  P.  C.  818. 

(z)  Channel* t  case,  Stra.  793. 

\a)  Post,  p.  316. 


kladktmtntg/or  Cheats  al  Common  Law. 
Indictment  far  selling  by  faUe  Weightt  and  Meaturei. 

That  A.  B.  Iile  of.  &c.  on,  &c.  uid  fnim  tlience  until  the  taking  thii  imjouitioi^  1 
did  ase  and  (lercue  the  inde  and  boiiaesa  of  a  grocer,  and  daring  that  time  i 
in  the  bajinj:  and  acHiog  b;  wd^I  of  [tea,  &c.]  and  of  dirtr*  Mher  goodi, 
and  nietchuidiiec.  to  wit,  at,  &c.  ifamcid ;  and  that  tlie  said  A.  B.  contrlring  and  i 
friodulentlf  intending  to  che^t  and  defraud  the  rabjecta  of  our  Kiid  ladj  the  QDeel^ 
nhilat  he  lued  and  exercised  hia  uid  trade  and  Iniainesi,  to  «it,  on,  &c.  aod  on 
diren  other  days  and  limea  between  that  day  and  the  daj  of  taking  of  thia  iaqoik- 
tion,  at,  tw.  aJoreaiid,  did  knowingly,  wilfoUj,  falaelj,  frandulently.  and  deccatfuUj 
keep  in  a  fertalTi  thop  there,  wherein  he  the  taid  A.  B.  did  ao  as  aforesaid  carrr  on 
liii  uid  trade,  a  certain  false  pur  of  scales  for  the  weighing  of  gooila,  wan*,  and 
merchandiiei,  by  biro  sold  in  the  way  of  iiii  uid  trade,  which  aaid  scalea  were  tlien 
and  there  liy  artful  and  decdtful  contrivance  so  made  and  conitmctcd,  aa  to  caoN 
CTeiy  quantity  of  goodi,  warci,  and  merchandiiei  wngbed  therein  and  sold  thereby, 
to  appear  of  greater  weight  than  the  real  and  true  weight  by  one  tenth  part  of  ntd 
apparent  weight ;  and  that  the  said  A.  B.  on.  Sic.  aforesaid,  at,  ttc.  aforesaid,  (b* 
the  said  A.  B.  then  and  there  well  knowing  the  said  icalei  to  be  falac,  as  aforesaid,] 
did  knowingly,  wilfnlly,  and  frandalently  sell  and  ntter  to  one  C.  D.  (e)  a  nbiccl 
of  oar  uid  lady  the  Qneen,  certain  gooda  \a  tbeway  of  hi*  said  trade,  to  wit,  a  Lai^ 
quantity  of  lea  weighed  in  nod  by  the  laid  falae  acalea.  and  as  and  for  t«l>  poondl 
weight  of  tea,  whereas  in  truth  and  in  (act  the  weight  of  the  said  tea  «o  told,  a( 
aforesaid,  wai  short  and  deliiHent  of  the  said  wught  of  ten  poonds  by  one  tendl 
part  of  the  uid  weight  of  ten  poondt,  (a  wit,  at,  &c.  aforesaid,  agaioat  the  peace 
Ike. 

PunUkment.\ — ^The  punisbment  for  frauds  indictable  at  common 
law  is  fioe  and  imprisonment,  in  tbe  discretion  of  the  court. 

2.  False  Pretences  by  Statute.'] — Tbe  principal  statute  for  the  pu- 
nisbment  of  obtaining  money  and  goods  under  false  pretences,  was,  till 
lately,  30  G.  11.  c.  24,  extended  to  securities  by  52  G.  III.  c.  64 ;  but 
these  acts  have  been  repealed  by  7  &  8  G.  IV.  c.  27,  and  replaced  by 
the  more  comprehensive  provisions  of  7  &  8  G.  IV.  c.  29,  s.  53,  which 
enacts,  "  That  if  any  person  shall,  by  any  false  pretence,  obtain  from 
any  other  person  any  chattel,  money,  or  valuable  security,  with  intent 
to  cheat  or  defraud  any  person  of  tlie  same,  every  such  offender  shall 
be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seal 
for  the  term  of  seven  years,  or  to  sufTer  such  other  punishment,  by  fins 

(c)  It  is  belter  to  allege  the  offence  to  othcrwiie)  that  it  should  be  laid  to  be 

hate  been  committed  against  Some  indi.  against  "  dirers  subjects,"  or  "  diven 

vidnal  by  name,  but  it  would   be  suiE-  subjects    to    the   jurors 

dient  (if  such  were  the  fact,  but  not  Stark.  Crim.  PI  467. 
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or  imprisonmenty  or  by  both,  as  the  court  shall  award ;  provided  al- 
ways, that  if  upon  the  trial  of  any  person  indicted  for  such  misdemea- 
nour it  shall  be  proved  that  he  obtained  the  property  in  question  in 
any  such  manner  as  to  amount,  in  law,  to  larceny,  he  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted  (d)  of  such  misdemeanour ; 
and  no  such  indictment  shall  be  removeable  by  certiorari;  and  no 
person  tried  for  such  misdemeanour  shall  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same  facts." 

2.  What  is  a  false  Pretence  under  the  Statute,] — ^The  question,  what 
shall  be  deemed  a  false  pretence  within  this  act,  b  governed  by  the  con- 
struction of  the  acts  for  which  it  is  substituted,  and  which  use  a  similar 
term  in  the  plural.  On  these  it  has  been  held,  that  the  false  pretence 
must  be  a  false  representation  as  to  some  existing  fact,  and  made  for  the 
purpose  of  inducing  the  prosecutor  to  part  with  his  property  :  and  not  a 
mere  promise,  which  the  promiser  intends  to  break,  as  of  payment  for 
goods  on  delivery  (e).  So,  where  an  indictment  stated  the  false  pre- 
tence to  be,  that  the  prisoner  would  tell  the  prosecutor  where  his  strayed 
horse  was,  if  he  would  give  him  H.,  without  alleging  that  the  prisoner 
pretended  he  knew  where  it  was,  it  was  held  bad,  though  the  pri- 
soner received  the  money,  and  refused  to  tell  (/)•  But  it  has  been 
holden  that  obtaining  money  as  a  share  of  a  bet,  on  a  fraudulent  repre- 
sentation that  it  had  been  laid,  though  to  be  decided  by  the  future 
event  of  a  pedestrian  feat,  is  a  false  pretence  (g).  It  is  not  necessary 
to  constitute  the  offence  that  the  prisoner  should  orally  or  in  writing 
make  any  false  assertion,  for,  if  he  presents  a  genuine  order  for  the 
payment  of  money,  and  assumes  by  his  conduct  to  be  the  person  to 
whom  it  is  payable,  and  by  this  means  fraudulently  obtains  money 
which  belongs  to  another,  he  will  be  within  the  statute  (A).  So  where 
a  party  not  being  a  member  of  the  university  of  Oxford,  went  into  a 
shop  there,  wearing  the  academic  cap  and  gown,  and  obtained  goods, 
his  dress  was  held  a  sufficient  false  pretence,  though  nothing  passed  in 
words  (i).  Another  instance  in  which  the  acts  and  conduct  of  a  party 
were  held  tantamount  to  a  false  pretence,  without  false  verbal  repre- 
sentations, was  that  where  a  party  obtained   goods  and  money  in 


(d)  Pott,  p.  323.  (A)  R>  ▼.  Story,  R.  &  Ry.  81.    The 

(e)  R,  T.  GoodhaU,  R.  &  Ry.  461 ;  post-office  order  was  payable  to  Storer, 
but  see  R.  t.  Parke*,  2  Leach,  616.  and   prisoner    signed  Story,  his    own 

(/)  R.  ▼.  James  Douglat,   1  Moo.  name.  _  ^ 

C.  C.  462.  (»)  R>  ▼.  Barnard,  7  C.  &  P.  784. 

(y)  R.  V.  rotm^,  3  T.  R.  98. 
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exchange  far  a  counterfeit  pramissory  note,  bjr  aikin^  for  goods  tt  ■ 
■hop,  and,  at  the  same  time,  throwing  down,  aa  in  payment,  the  note 
in  question,  which  purported  to  be  of  larger  value  than  the  pnceof 
the  goods,  without  stating  it  to  be  genaine  {j).  Uttering  as  good  and 
available,  a  bank  note  which  had  been  bng  cancelled,  and  the  makeit 
bankrupt,  has  been  thought  not  to  be  sufficient  endence  of  a  fraiid 
indictable  at  common  law  as  a  cheat  (it).     On  the  other  hand,  it  is 


0)  R.  T.  Frttlh,  Rau.  k  Rj.  127. 
The  first  aii<l  tecond  coonti  were  od  the 
statute  for  the  Uie  pretence.  The  third 
wu  for  ■  cheat  at  conimoD  law.  Against 
the  laat  count  it  «■■  aigned  that  a  note 
for  IcBs  than  20f.  heing  YOiA,  and  pro- 
hibited by  law,  it  wa«  no  offence  to  forge 
it  (ai  to  which  point  lee  ffwAworMV 
ca.  RoBi.  &  Kj  318),  or  to  obtain  mo- 
Be;  on  it  when  forged;  ai  the  part;  to 
whom  it  wai  uttered  ought  to  haie  been 
on  hia  gnard.  Graham.  B.,  howerer, 
left  the  case  to  the  jury,  dircctiug  them, 
that  the  eridence,  if  tnie,  anatained  the 
second  and  third  counta.  Terdict, 
guilty  on  both  thoae  eonnta.  Th« 
judge*  were  of  the  opinion  stated  Id  the 
text,  which  appeari,  in  aubatance,  con- 
fined to  the  lecond  count ;  butXawrVHcr, 
J.,  thought  the  shop-keeper  not  cheated 
if  he  parted  wltb  his  goods  for  a  piece  of 
paper, which,  being  a  promiasor;  note  tOT 
lesa  than  20t.  he  most  be  presumed  in 
law  lo  know  wai  worth  nothing,  if  genu- 
ine. Where,  howeier,  gooda  were  ob- 
tained bj  meani  of  a  forged  order  in 
writing,  requeatiog  the  prosecutor  to  let 
the   bearer  '       "   "  "       .     t»      _..  . 


I  .r  R 


and  that  Blood  beUevitv  thesa  to  k 
good  and  BTBilable,  deliTond  to  tte  pi- 
aooer  a  gelding  of  ttM  prieeof  £lS,kiB 
property,  whereas  tlie  notas  whs  dsI 
good  and  anilsble,  but  of  bo  nhc,  is 
the  priamier  then  wiU  know ;  andsoAs 
prisonar  by  eolonr  of  flw  said  papcn  ■■• 
lawfully,  &c.  did  obtain,  and  fctiatoUi 


with  intent  to  cheat  hia  of  thesuM,ai 
of  his  said  griding  did  cheat  and  ddaol 
him.  The  eridence  was,  Oat  Oepmsw 
hon^  of  the  pneeentor  at  aftir  ■  pUisi 
foe  jf  12,  sod  tendered  him  in  py^ 
notes  to  tiiat  anwnmt  of  the  Onndla  bH^ 
The  prosecatorol^eotsd  to  aeecfit  tea, 
but  prisoner  ascnred  Ub  ttey  wen|ssl 
notea,  and  apoa  Ois  sstorsnee  the  te> 
mer  parted  with  his  geldtng.  As  MSB 
were  nerer  sfterwards  preagnted  SI  tt 
country  or  London  banks  wbers  tkn 
were  siade  payable.  A  witoaes  stAS 
from  bearaay  only  that  Kidetfs  hot* 
Oundle  stopped  seren  yean  beta*.  Tt» 
notes  sppeajed  to  hsTO  been  •i*^**^ 


against  the  Oundle  bank,  for  thoBi 
of  the  commiHienen  nmaiBsd  ea  esa 

of  rlii-m,  hut  i(  had  been  attemptrd  V 
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it  that  putting  a  note^of  this  kind  into  the  general  circnlation 
country  is  likely,  by  defrauding  a  succession  of  persons,  to  affect 
iblic,  and  is  not  the  mere  case  of  cheating  in  a  private  bargain. 


Jie  statute.  The  prisoner  uttered 
prosecutor,  in  payment  for  meat, 
of  a  country  bank.  Another  wit- 
ored  having  told  the  prisoner  that 
ik  had  stopped  payment,  and  the 
s  (naming  them)  had  become 
.pts.  It  appeared  on  cross-eza- 
)n  that  one  of  them  was  not  bank- 
ind  the  note  was  not  prored  to 
Ben  presented  to  him  for  payment. 
9,  J.,  held  that  it  was  no  fraud 
s  away  the  note,  as  it  might  ulti- 
bepaid. 

'.  Maurice  Cl&rk,  Berks  Summer 
,  1837.  MSS.  Tyr.— Indictment 
tiiat  prisoner,  *'did  delirer  to 
F.  N.  a  certain  paper  writing,  or 
eat  partly  written  and  partly 
1,  purporting  to  be  a  promissory 
made  by  one  O.  V.  for  certain 
M  therein  described,  as  using  the 
,  ttjie,  and  firm  of  Vincent,  Buly, 
Inoent,  for  the  payment  by  the 
s  thereof,  to  A.  Q,  or  bearer  on 
4,  of  fiye  pounds,  at  the  Hon. 
&C.  bankers,  London,  or  on  de- 
in  Newbury,  value  received,  as 
ir  a  good  and  ayailable  promissory 
i  the  said  makers  thereof,  and  the 
risoner  then  and  there  unlawfully, 
Isely,  did  pretend  to  tiie  said  J.  F. 
it  toe  said  paper  writing  was  a  good 
mailable  promissory  note  of  the 
lersons  so  using  the  names,  style, 
rm  of  the  said  V.  B.  and  Y.  By 
I  of  which  said  false  pretence  the 
risoner  did  then  and  Uiere  unlaw- 
btain  from  the  said  J.  F.  N.  a  bull, 
tiperty  of  the  said  J.  F.  N.,  with 
then  and  there  to  cheat  and  de- 
him  the  said  J.  F.  N.  of  the  same, 
as,  in  truth  and  in  fact,  at  the  time 
dd  prisoner  so  delivered  the  said 
writing  or  document  partly  written 
lartly  printed,  and  made  and  used 
id  fidse  pretence  as  aforesaid,  the 
aper  writing  or  document  so  partly 
D  and  partly  printed  as  aforesaid, 
>t  a  good  and  available  promissory 
f  the  said  persons  using  the  names, 
and  firm  of  V.  B.  and  V.,  but  on 
mtnrj  thereof,  at  that  time  was, 
om  Mnd  thence  hitherto  hath  been 
ill  is,  a  caucelletl,  bad,  and  una- 


vailable promissory  note  of  the  said  Y. 
B.  and  V.  and  of  no  value,  as  he  the 
said  prisoner  then  and  there  well  knew, 
to  the  great  damage  and  deception  of 
the  said  J.  F.  N.  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace,  &c." 

The  second  count  was  like  the  first, 
except  in  omitting  the  makers'  names, 
and  stating  them  to  be  "  certaii^  persons 
therein  more  particularly  described  as 
makers  thereof,  for  the  payment  by  the 
makers  thereof,"  &c. 

The  third  count  was  for  a  cheat  at 
common  Uw,  and  charged  the  prisoner 
with  uttering  and  delivering  to  the  pro- 
secutor a  certain  other  paper  writing  or 
document  (setting  it  out  as  in  first 
count),  as  and  for  a  good  and  available 
promissory  note,  to  the  payment  of 
which  to  Uie  holder  or  holders  thereof, 
the  said  persons  so  therein  particularly 
described  as  the  makers  thereof  were 
there  and  at  that  time  liable,  with  intent 
then  and  there  to  cheat  and  defraud  tiie 
said  prosecutor,  and  did  then  and  there 
and  tiiereby  cheat  the  said  prosecutor  to 
the  amount  of  the  said  sum  of  5/.,  said 
prisoner  then  and  there  weU  knowing 
that  the  said  last-mentioned  paper 
writing  was  there,  and  at  that  time,  a 
bad,  cancelled,  and  unavailable  promis- 
sory note,  to  the  payment  of  which  to 
the  holder  or  holders  thereof,  the  said 
persons  so  therein  particularly  described 
as  the  makers  thereof,  were  not  there 
and  at  that  time  liable,  against  the 
peace,  &c. 

The  prosecutor  swore  that  the  pri- 
soner uttered  the  note  in  question  to 
him  at  Bracknell  fair,  in  payment  for 
his  buU ;  and  in  answer  to  his  inquiry, 
whether  the  note  was  good,  said  it  was 
a  very  good  one.  When  asked  where 
he  lived,  he  gave  an  address  which 
proved  false.  Other  witnesses  proved 
that  the  bank  of  Vincent,  Baily  &  Co.  of 
Newbury,  had  ceased  business  above 
twenty  years  ago,  and  one  of  their  then 
clerks,  who  was  a  witness,  after  refresh- 
ing his  memory  by  a  book  kept  by  him- 
se&,  whUe  in  their  employ,  swore,  that 
the  note  uttered  by  the  prisoner,  and 
produced  <hy  the  prosecutor,  had  been 


1 


3IC  OF   FALSE 

Fraudulently  obtaiaiug  goods  by  giving  in  payment  a.  cheque  on 
banket  with  wliora  the  parly  keeps  no  cash,  and  which  he  knows  will 
not  be  paid,  was  declared  by  all  the  judges  to  be  indictable  as  a  t^M 
pretence  within  the  Btatute  30  G.  II.(/),  though  it  was  not  ao  indicUUe 
fraud  at  common  law  (m).  A  false  statement  to  a  parish  ofEcer  as  an 
excuse  for  not  working,  that  the  party  has  not  clothes,  is  not  a  false 
pretence  within  tlie  act,  thougii  it  induce  the  officer  to  give  him  ckithea, 
as  it  was  rather  an  excuse  for  not  working,  than  a  false  pretence  to 
obtain  goods  («). 

Obtaining  money  by  a  pretence,  known  by  the  offender  to  bk 
false  at  the  time,  is  equally  criminal,  though  the  party  who  parted  willi> 
the  money  laid  a  plan  to  entrap  him  into  committing  the  onence(a]t 
So  obtaining  a  cheque  on  a  banket,  on  unstamped  paper,  payable  to  « 
person  named,  but  not  to  bearer  also,  is  not  obtaining  a  "  valuabiB 
security  "  within  the  act,  for,  by  55  O.  111.  c.  184,  tlie  banker  wouU 
be  liable  to  a  penalty  ot  501.  for  paying  it(^). 

Indictment  and  Evidence.] — If  several  persons  are  present  ftt  tte 
time  of  the  false  pretence,  and  concur  in  the  fraud,  tliough  the  wocdl: 
are  uttered  by  one  only,  all  maybe  included  in  tlie  indictment,  ftf 
the  act  of  one  is  the  act  of  all  {q).  Nor  is  it  any  objection  that 
the  same  indictment  includes  several  charges  (r).  Two  matters  wetc 
so  connected  in  one  count  as  false  pretences  that  they  could  not 
be  separated;  the  falsehood  of  one  not  being  proved,  judgment 
for   the  Crown   was   reversed   on    error  («).      A   mere    allegation    in 

regulnrlj  cancelled  and  Hithdravm  from  did  not  conslitule  n  cheat  at  cammoa 

circulBlion  by  the  ninkcrs  liaving  drawn  law  as  Inid  in  the  last  counl ;  and  Out 

■  large  cross  serosa  the  face  of  It.    Tbe  third  coanl  fa  H.  t.  fyret*.  to  wlil^ 

note  was  old  and  diBColonred,  of  the  date  no  objection  was  made  at  tbe  trial  or 

of  1SI6,  sod  a  large  hole  through  the  before  the  judges,  wu  mentioned.  CUt- 

middle  had  taken  away  the  middle  part  ridge,  J.,  wai  of  opiaioa,  that  the  bda 

of  the  cross,  leaiiog,  however,  the  ends  did  oat  constitute  an  indictable  cheat, 

of  it  quite  distiDct.     The  prDceedin)(B  in  and  the  prisaner  was  acquitted.            .,,r 

bankruptcy  against  Vinceot  &  Co.  were  (!)  See  per  Bay/ry,  J.,in  A.  t.  AdU 

not  produced.      Coleridge,  J.,  held  that  mm,  3  Campb.  370 ;   cited  in  WaeU't 

there  was  DO  evidence  to  go  to  the  jut?  case,!  Moo.  C.  C.R.  228.  SeeLoei^* 

that  the  prisoner  knew  the  note  to  be  case,  1  Leach,  94  )  3  T.  R.  98;  2  East, 

canceUed  and  nnaiailable  at  the  time  he  P.  C.  c.l8,  s.  8,  9. 

uttered  it,   so   as  to  constitute  a  false  (in)  R.  t.  Lara,  6  T.  R.  S(i5  ;  JL  T. 

pretence  within  the  statute,  and  directed  Flint,  R.  &  Rj.  460,  ante,  p.  311. 

an  acquittal.  (n)  R.  v.  Waieiini,,  R.  &  R7.  S(M. 

The  DMt  caw  tried  was  Jt.v.MesAfcA  (d]  R.\.Adg,7  C.  &  P.  140. 

Ftrrit,  on  a  similar  indictment.    As  the  (;i)  R.  v.  rale;  1  Moo.  C.  C.  170. 

nidence  closeij  resembled  that  in  the  (g)  R.  v.  Young  end  olhert,  3  T.  R.  M. 

last  case,  the  counts  for  tbe  false  pre.  (r)  Ibid, 

tences  were  abandoned,  and  the  opinion  (>)    Wicikam  t.  the  Quren  (m  cttw), 

of  the  court  was  Uken,  whether  the  facts  2  P.  &  D.  333  ;  10  Ad.  St  E.  34. 
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the  words  of  the  statute,  that  the  defendant  obtained  the  goods 
by  a  false  pretence  or  pretences,  without  specifying  more,  will  not 
suffice,  if  objected  to  before  verdict  {t) ;  for  the  particular  matter 
relied  on  as  having  been  falsely  pretended  must  be  set  out,  and  the 
truth  of  it  distinctly  negatived  by  specific  averment,  or  the  indictment 
will  be  bad  on  error ;  though  it  would  be  otherwise  on  an  indictment 
for  conspiring  to  obtain  money  by  false  pretences  (ii),  for.  there  the 
conspiring  is  the  offence.  The  evidence  must  sustain  the  allegations ; 
it  is  not  necessary,  however,  that  the  whole  representation  set  out 
should  be  stated  or  proved  to  have  been  fialse ;  nor  that  the  whole  of 
the  allegations,  either  of  the  pretence  or  folsehood,  should  be  proved ; 
it  will  suffice  if  any  entire  allegation  of  pretence  and  falsehood  is  sus^ 
tainedy  and  if  such  false  pretence  as  charged,  or  a  part  of  it,  appears  to 
have  been  the  efficient  cause  of  the  success  of  the  prisoner's  fraud  (v). 
Secondary  evidence  may  be  given  of  a  writing  containing  the  false  pre- 
tence if  it  be  lost  before  the  trial  (ti;).  If  the  pretence  is  used  in  one 
county,  and  the  money  obtained  in  another,  the  venue  may  be  laid  in 
either  (x). 


Indictments  for  false  Pretences  on  Stat.  7  ^  8  G.  IV.  c.  29,  s.  53  : — 

Indictment  for  obtaining  Goods  from  a  Tradesman  under  pretence  of 
being  a  Servant  to  a  Customer  ^  and  sent  for  them  by  him. 

That  A.  B.  late  of,  &c.  contriTing  and  intending,  unlawfullj,  fraudulently,  and 
deceitliillj  to  cheat  and  defraud  one  C.  D.  of  his  goods,  wares,  and  merchandizes, 
on,  &c.,  with  force  and  arms,  at,  &c.  aforMaid,  unlawfully,  knowingly,  and  designedly, 
did  fidsely  (y)  pretend  to  the  said  C.  D.  that  he  the  said  A.  B.  then  was  the  servant 
of  one  C.  Q.  of,  tailor  (the  said  C.  Q.  then  and  long  before,  being  well  known  to 
tlM  Mdd  C.  D.  and  a  customer  of  the  said  C.  D.  in  his  said  business  and  way  of 
trade,)  and  that  he  the  said  A.  B.  was  then  sent  by  the  said  C.  Q.  to  the  said  C.  D. 
for  ten  yards  of  certain  superfine  woollen  cloth,  by  which  said  false  pretence  the 
tald  A.  B.  did  then  and  there,  to  wit,  on,  Stc.f  at,  &c.  aforesaid,  unlawfully,  know- 
ingly, and  designedly  obtain  from  the  said  C.  D.  ten  yards  of  superfine  woollen  cloth 
of  the  Talue  of  fifteen  pounds,  of  the  goods,  wares,  and  merchandizes  of  the  said 
C.  D.  (2),  with  intent  then  and  there  to  cheat  and  defraud  him  the  said  C.  D.  of  the 


(/)  7  &  8  G.  IV.  c.  64,  s.  21,  ante, 

p.  177. 

(u)  R.  V.  Perrott,  2  M.  it  S.  379, 
386;  relied  on  in  JR.  ▼.  Harris ^  5  B.  & 
Aid.  926, 934 ;  R.  ▼.  Munoz,  Stra.  1127 ; 
R.  V.  Maton,  2  T.  R.  581 ;  R.  ▼.  Gill 
and  Henry,  2  B.  &  Aid.  204. 

(r)  R,  y.HUl,  R.  &  Ry.  190  ;  2  Russ. 
C.  8c  M.  311  f  S.C. 

(ip)  R.  T.  Ckadufiek,  6  C.  &  P.  181. 


(jr)  7  G.  IV.  c.  64,  s.  12.  Not  so  be- 
fore  that  act,  R,  ▼.  Burdeit,  4  B.  &  Aid. 
179. 

(y)  It  has  been  reported  that  to  say 
'*  feloniously,"  would  be  fatal,  R,  v. 
WalJcer,  6  C.  &  P.  657.  Central  Crimi- 
nal  Court.  See  p.  257,  272.  Q^.  see 
12.  ▼.  Scojieldt  pott, 

{z)  EssentiEd  to  be  stated,  R.  ▼.  Nor- 
ion,  8  C.  &  P.  196.    The  want  of  it  will 


31fi  or  F^L^E 

wune,  wliertM  in  truth  and  In  (»«  the  laid  A.  B,  wm  not  then  the  ienfint  of  Ibe  nU 
C.  Q.,  and  whrreaa  he  the  »«id  A.  B,  ■»«  not  then,  or  eter  hsth  been,  «en[  by  ihe  ai4 
C.  Q.  to  the  Bud  C.  D.  Tor  iLe  Bud  clolh,  or  for  an;  doth  whstBoever,  B^init  llw 
form  of  the  itstute,  tic.  and  Bigainal  the  peace,  die.  i 

^^Indictment  for  pretejiding  a  Child  to  be  a  Pauper  and  thereby 

^^  obtaining  Money. 

That  A.  B.,  late  of,  ate.,  on,  Bic.,  at,  &c.,  unlawfuUj,  knowinglj,  and  de»ignedl7  i 
did  falself  pretend  to  one  C,  D.  then  being  one  of  the  orerteerB  of  the  poor  of  th* 

parish  of ia  the  county  aforeiaid,  that  a  certain  female  child  which  he  the  atA 

A.  B,  had  with  him  belonged  to  the  said  pariab  (meaning  Ibfll  the  said  female  cldU 

wai  a  pauper  of  and  belougiog  to  the  sai-d  pariah  of )iand  tbat  ahe  wu  boTB 

in  the  banlet  of  M.  in  the  lame  pariih,  and  tbat  be  tbe  aaid  A.  B.  had  married  ^ 
Biiit  child'B  mother,  and  that  ahe  bod  lived  with  him  ten  jearG  and  then  died,  and' 
that  bia  the  laid  A.  B.'a  family  waa  gery  large,  and  that  he  «ai  not  able  to  anppott 
the  aaid  child  without  BOme  relief  from  the  laid  pariah,  by  means  of  which  aaid  falM 
preteneea  he  Ibe  aaid  A.  B.  did  then  and  there  unlawfully,  knowingly,  and  deai^-^ 
ediy,  obtaJD,  of  and  from  the  aaid  C.  D.  lire  ahillinga  ia  taoniea  numbered  of  lh« 
moniea  of  the  said  C.  D.  with  intent  then  and  there  to  cheat  and  defraud  bim  of  t]M> 
aame  ;  wberean  in  truth  and  in  fact  tbe  said  female  wai  not  a  pauper  of  and  beh>n^ 
ing  to  tbe  laid  parish,  nor  H8B  ahe  bom  in  the  aaid  hamlet  of  M.  in  the  aaid  pariah, 
and  whereaa  JD  truth  and  in  fact  the  aaid  A.  B.  bad  not  been  married  to  tbe  uM 
child'i  mother,  nor  had  she  lived  with  bim  ten  yean  and  then  died ;  againat  tlM 
peace,  &c.,  and  againat  the  form  of  the  statute,  &c. 

Indictment /or  drfraudlng  a  Person  of  Gonds  bi/  giving  him   in  Pny- 
meiil  a  Cheque  on  Banken,  knowing  it  to  be  of  no  Value, 

That  A.  B,,  late  of,  See.,  on,  &e.,  at,  &e.,  did  go  to  a  cert^n  ahop  of  one  B.  H. 
there  aituate,  and  then  and  there  unlawfoUy,  knowingly,  and  deiignedl;  did  filtely 
pretend  to  the  aaid  B.  M.  tbat  if  he  tbe  aaid  B.  M.  woold  lutTe  the  cypher  of  him 
the  aaid  A.  B.  eDgrared  upon  a  pair  of  caodleaticka  of  him  the  aaid  B.  H.  wlutli  W 
the  aaid  B.  M.  then  abowed  to  the  Baid  A.  B.  and  wonid  aend  them  the  next  daj  ta 
turn  the  aaid  A.  B.  to  bia  lodginp  at,  Sic.  with  a  bill  and  rcECiipt,  that  he  the  aaid 

A.  B.  would  pay  for  them  npon  the  delivery,  by  giving  aaid  B.  M.  an  order  for  tt« 
payment  of  money  which  he  tbe  aaid  A.  B.  then  and  there  falaely  pretended  wai  ■■ 
hii  pOBieaaion,  by  meana  of  which  aaid  falae  pretence  he  the  aaid  A.  B.  afterwudl, 
to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  nnlawfully,  knowingly,  and  deaignedlj 
did  obtain  from  tbe  (aid  B.  M.  one  pair  of  candleaticka  of  the  value  of,  &c.  of  tbe 
gooda,  mrea,  and  merchandizes  of  him  the  said  B.  M.  with  intent  then  and  there  to 
cheat  and  defraud  him  of  the  lame  :  whereaa  in  truth  and  in  fact  when  he  the  aaid 

B.  M.  on  the  day  and  year  aforeaaid  sent  the  laid  gooda,  ware*,  and  mercbsmdiici, 
to  tbe  Baid  lodginge  of  him  the  said  A.  B.  at,  &c.  afareaaid,  with  a  bill  and  ivcapt, 
he  the  aaid  A.  B.  did  not  pay  for  them  upon  tbe  delivery  by  a  valid  order  fiir  the 


PRETEKCKft  BY    STATUTE.  319 

payment  of  monej  or  otherwise,  Imt  did  then  and  there  onlawftdly,  knowingly,  de- 
•ignedly,  frmudnlently,  and  decettfnlly  delirer  to  W.  J.  a  senrant  of  him  the  said  B.  M. 
aent  by  the  said  B.  M.  to  the  laid  A.  B.  with  the  laid  gooda,  wares,  and  merchandizes, 
and  who  delirered  tiie  same  to  him  with  a  bill  and  receipt,  a  certain  paper  writing 
purporting  to  be  an  order  for  payment  of  money,  iubMcribed  A.  B,  (a)  purporting  to 
bear  date  the,  &c.  and  to  be  directed  to  P.  and  Q.  bankers  and  partners,  by  the  names 
and  description  of,  &c.  for  the  payment  of  twenty-one  pounds  and  tweWe  shillings 
to  Heasrs.  R.  and  M.  or  bearer,  he  the  said  A.  B.  then  and  there  weil  knowing  (a) 
tiie  same  to  be  of  no  Talne,  and  that  the  same  would  not  be  paid.  And  whereaa  in 
truth  and  in  fiust  the  said  A.  B.  had  not,  at  the  time  of  the  false  pretence  aforesaid, 
In  his  possession  or  power  any  Talid  order  for  the  payment  of  money  whatsoerer ; 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c.  {b). 

And  the  jurors,  &c.  that  the  said  A.  B.  on,  &c.  did  fraudulently  inform  and  pro- 
mise tiie  said  B.  M.  that  if  he  the  said  B.  M.  would  have  the  cypher  of  him  the  said 
A.  B.  engruTed  upon  a  pair  of  candlesticks  of  the  said  B.  M.  which  he  the  said  B.  M* 
tten  thowed  to  the  said  A.  B.  and  would  send  them  the  next  day  to  him  the  said 

A.  B.  to  his  lodgings  at,  &c.  with  a  bill  and  receipt,  that  he  the  said  A.  B.  would  pay 
for  them  upon  the  deUrery.  And  the  jurors,  &c.  that  the  aaid  A.  B.  did  then  and 
Aere,  to  wit,  on,  &c.  at,  &e.  delirer  to  W.  J.  then  being  the  servant  of  the  said 

B.  M.  and  then  having  the  said  candlesticks  in  his  possession,  a  certain  paper  wri- 
ting purporting  to  be  an  order  for  payment  of  money,  subscribed,  &c.  and  pur- 
porting to  bear  date  on,  &c.  and  to  be  directed  to  P.  and  Q.  bankers  and  partners, 
by  the  names  and  descriptions  of,  &c.  for  the  payment  of  twenty-one  pounds  twelve 
shillings  to  Messrs.  R.  and  M.  or  bearer ;  and  then  there  unlawfully,  knowingly, 
and  designedly,  did  (abely  pretend  to  the  said  W.  J.  that  he  the  said  A.  B.  then 
kept  cash  with  the  said  P.  and  Q.  and  that  they  were  then  his  bankers,  and  that 
the  sum  of  twenty-one  pounds  twelve  shillings  mentioned  in  the  said  paper  writing, 
purporting  to  be  an  order  for  payment  of  money,  would  be  duly  paid  by  them ;  by 
means  of  which  said  last  mentioned  false  pretences,  the  said  A.  B.  did  then  and  there, 
to  wit,  at,  &c.  unlawfully,  knowingly,  and  designedly  obtain  from  the  said  W.  J. 
one  pair  of  candlesticks,  of  the  value  of,  &c.  aforesaid,  the  goods,  wares,  and  mer- 
fhandifffs  of  the  aaid  B.  M.  with  intent  then  and  there  to  defraud  him  of  the  same* 
Whereas,  in  truth  and  in  fact,  the  said  A.  B.  did  not  then  keep  cash  with  P.  andQ. 
nor  ware  they  then  his  bankers,  nor  was  the  sum  of  twenty-one  pounds  twelve  shil- 
lings mentioned  in  the  said  paper  writing,  purporting  to  be  an  order  for  payment  of 
money,  duly  paid  by  them,  or  hath  the  same,  or  any  part  thereof  been  paid  by  them 
or  him  the  said  A.  B.  or  any  person  or  persons  whomsoever.  And  whereas,  in  truth 
and  in  1^,  the  said  A.  B.  then  and  there  well  knew  that  the  said  paper  writing, 
purporting  to  be  an  order  for  payment  of  money  was  of  no  value,  and  was  fabricated 
by  him  on  purpose  to  dicat  and  defraud  the  said  A.  B.  and  that  the  sum  of  money 
therein  mentioned  would  not  be  paid ;  against  the  form  of  the  statute,  &c.  and 
i^gaittst  the  peace,  &e.  (c). 


(a)  It  must  be  shown  to  be  A.  B.'s  (d)  See  R,  v.  PorheMy  Leach,  614  ; 

handwriting,  and  that  he  knew  it  to  be  R,  v.  Small,  8  C.  &  P.  46. 

worthless,   Wiekham  v.  the  Q^€en  {in  (c)  See  R,  v.  Jacktonj  3  Camp.  370, 

error),  10  Ad.  &  £.  34 ;  2  Per.  &  Da.  333.  ante,  p.  316,  note. 
See  iK.  V.  Jaekmrn,  amie,  p.  316,  note. 


Forpr€len£ng  to  a%  Altnling  Jutliee  and  Recmiltng  Seijeaat  iKat 
Dtfendtml  woM  not  a»  Apprtatiee,  and  thereby  obtaining  money  to 
EnlUt  (d). 

That  on,  &c.  one  D.  E.  tbca  being  •  wrjeuil  in  the  mT^d  luttalion  of  the  rojil 
n^aatt  of  tniStTj  of  opt  Hid  \aAj  the  Qac«n.  then  and  long  before  wu  ■  pcrton 
io  doe  mhOBa  appolated  Kad  •adMriicd  to  cnUat  penons  to  httc  our  nid  ladf  the 
Qnecs  u  •oWen  in  tbe  corpt  of  nrjti  mJUtUT  utificen  and  labotirere.  and  thit  oaa 
8.  D.  lud  tbea  Utel;  btfore  toluted  with  the  wid  D.  IC  to  tm  onr  iiid  Udj  dw 
Qmcd  tc  ■  toldwr  in  the  aud  coipi  of.  &c.  and  the  nid  S.  D.  on,  3a:.  al,  he.  in 
ordci  (0  be  Utested.  psmaDt  to  the  dacote  is  that  oae  made  and  provided,  iii  ia 
bia  proper  peraon  appear  belbiT  B.  L-  anfoin,  thenbdog  oae  of  the  jutioea  of  ai^r 
•ud  bdj  the  QoeCD,  asDS&ed,  &c.  And  ibcjniorm,  Bie.  do  f urtlier  present  tlut  tba 
Hid  S.  D.  late  of,  &c.  being  id  eril  diipcned  penon,  and  contriTuig  and  inlentUng 
to  cbeit  and  defnod  the  aaid  D.  K.  of  his  moniei,  and  to  make  it  t>e  beliered  that 
he  the  aaid  S.  D.  waa  at  liberty,  and  eligible  to  be  enlitted  to  terse  onr  taid  lad;  tb* 
Qneen  aaaaoldier  inlbe  corps  of,  &c.  on,  &e.  with  force  and  aimi,  at.  &c.  abrasal4a 
onlairfidl;,  knowingly,  and  deiignedlf ,  did  ttlie);  pretend  to  the  laid  U.  L.  (he  tbW 
Mid  H.  L.  then  and  there  bong  inch  joatice  ai  aforesaid,  and  then  md  tbac  bating 
■■ficient  and  competent  power  and  aotfaoritr  to  ittcit  penons  to  acrne  tbs  anil 
ladftbe  Qnoen  ai  soldiers  in  the  «id  corps  of,  Sic.)  thai  be  the  aaid  S.  D.  wu  not 
flioi  an  ai^ircntiiw  (meaning  that  the  said  S.  D.  then  and  there  to  wit,  on,  Jkc-  atj 
jkc  when  he  so  appeared  before  tbt  aaid  H.  L.  the  jnattee  aforesaid,  in  order  to  b« 
■netted  as  aforeaaid.  wu  not  an  apprentice,  and  that  he  the  nid  S.  D.  waa  tLMl- 
■nd  there  at  liberty  and  eligible  to  be  enlisted  to  serre  our  aaid  lady  the  Qoeen  aa  ■ 
•otdier  In  tlji-  -v.i\  cnrii-'.  t.y  ni.',inj  rif  which  said  false  preteote  he  the  uid  S.  D. 
Vnlawfolly,  knowingly,  and  designedly  did  obtain  &om  the  laid  D.  K.  the  tarn  «( 
I  ponndt  of  ttie  proper  moniea  of  the  aaid  D.  K.  with  intent  to  cheat  and  dcAnad 
tha  Mid  D.  K.  of  the  same.  Whereas,  in  tmlh  and  in  bet,  the  aaid  S.  D.  oo,  fte. 
•t,  tec.  aforesaid,  at  the  lime  when  he  ao  appeared  before  the  aaid  H.  L.  thejatlka 
aforeaaid,  in  order  to  be  atteited  ai  atbresaid,  was  an  apprentice,  and  wat  not  at 
liberty  and  eligible  to  be  enlitted  to  serve  onr  said  lady  the  Queen  as  a  aoldicr  Ib 
the  said  corps  ;  and  whereaa,  in  tmth  and  in  ftct,  the  taid  S.  D.  waa  then,  to  wit, 
«n,  Ac.  an  apprentice  to  G.  O. ;  and  whereas,  in  truth  and  in  fact,  the  aaid  S.  D. 
was  not  then,  to  wit,  on,  Jlic.  at,  &c.  at  liberty  and  eligible  to  be  enlisted  to  Mna 
onr  aaid  lady  the  Queen  as  a  soldier  in  the  said  corps,  against  the  form  of  the  ita> 
tnte,  &c.  and  against  the  peace.  Ice. 

.   Against  a  Member  of  a  Benefit  Club  or  Soinety,for  obtaining  Money 
belonging  to  the  rest  of  the  Members  under  false  Pretences. 
That  on,  &c.  st,  &c.  certain  perBona  anited  together  and  formed  themselvea  into  a 
certain  lawful  and  beneflciol  clnb,  or  society,  called,  &c.  [u  iAenome  majiftc],  onder 

(d)   1    SUth.   Crim.    PI.  474.    See  7  dentnreii  muit  be  proved  by  asnbscribing 

W.  IV.  and  1  V.  c.  7,  9.  40,  and  c.  18,  witness  if  produced,  ibid.,  for  the  gnilt 

a.37,BndanDualmatiny  acts:  alaoA,  t.  of    the    offence    is    constitnted    by  the 

Jet.  Jontt,  I  Leach,  C.C.  174.  The  in-  actnal  and  legal  binding. 
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certain  printed  articleSf  nilesi  orders,  or  reguladona,  made  for  the  good  order  and 
goTemment  of  the  said  clab  or  society  (which  said  articles,  rules,  &c.  were  after- 

wards,  to  wit,  at  the  general  quarter  sessions  of  the  peace,  holden  at in  the 

ooaaty  of aforesaid,  duly  exhibited,  confirmed,  and  filed,  according  to  the 

statute  in  such  case  made  and  provided),  and  then  and  there,  and  on  divers  other 
days  and  times  between  that  day  and  the  third  of  May,  in  the  twenty-ninth  year, 
&c.  contributed  and  paid  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  one  hundred  pounds  and  upwards,  of  lawful 
money  into  the  said  club  or  society,  and  deposited  the  ^amc  in  a  certain  box,  left  in 
the  dwelling-house  of  one  T.  R.  at  K.  aforesaid,  commonly  called  or  known  by  the 
name  or  sign  of,  &c.  [m  it  may  be],  and  there  kept  for  the  use,  benefit,  and  advan- 
tage of  the  members  of  the  said  club  or  society  for  the  time  being.  And  the  jurors, 
&c.  do  further  present,  that  in  and  by  a  certain  article  of  the  said  rules  and  orders 
of  the  said  club  or  society,  it  is  declared,  ordered,  and  agreed  that,  &c.  [here  recite 
the  article  relating  to  the  payment  of  money  towards  the  flineraU  of  the  membei's* 
vtMff.]  And  the  jurors,  &c.  that  on  the  same  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  one  L.  P.  late  of,  &c.  one  A.  B.  and  CD.  &c.  [here  insert  the  rest  of  the 
members'  names  which  appear  by  the  club  book  to  be  existing  at  this  time"],  were 
members  of  the  said  club  or  society,  contributing  and  paying  money  into  and  for  the 
use  of  the  said  club  or  society,  that  is  to  say,  for  the  general  benefit  and  advantage 
of  all  the  members  thereof  at  the  said  house  of  the  said  T.  R.  for  the  purpose, 
amongst  other  things,  mentioned,  declared,  and  contained  in  the  said  aiticle  above- 
mentioned,  and  set  forth.  And  the  jurors,  &c.  do  further  present,  that  on,  &c.  last 
aforesaid,  at,  &c.  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred 
pounds  [this  need  not  be  the  exact  sum,  let  it  be  something  under  the  sum  contained 
in  the  box  at  this  time"],  of  like  lawful  money,  was  and  remained  in  the  said  box, 
kept  for  the  purpose  in  that  behalf  aforesaid,  in  the  said  house  of  the  said  T.  R.  there 
before  then  deposited  therein,  by  and  for,  and  on  behalf  of  all  the  members  of  the 
said  club  or  society.  And  the  jurors,  &c.  do  further  present,  that  by  the  assent 
and  concurrence  of  all  the  members  of  the  said  club  or  society,  it  had  been  usual  and 
customary  during  all  the  time  aforesaid  (except  the  nights  on  which  the  said  club  or 
society  bad  been  there  holden),  for  the  members  of  the  said  club  or  society,  having 
s  right  or  occasion  to  withdraw,  or  receive  any  money  to  which  they  had  been 
entitled  by  the  articles,  rules,  and  orders  of  the  said  club  or  society,  ft-om  and  out  of 
the  said  box,  to  apply  to  the  said  T.  R.  for  the  payment  of  the  same,  upon  condi- 
tion that  he  the  said  T.  R.  should  be  repaid  the  same  from  and  out  of  such  money 
contained  in  the  said  box,  for  the  purpose  in  that  behalf  aforesaid,  on  some  subse- 
quent night  on  which  the  said  club  or  society  should  be  holden  at  the  said  house  of 
him  the  said  T.  R.  at  K.  aforesaid.  And  the  jurors,  &c.  that  the  said  L.  P.  so 
being  such  member  as  aforesaid,  and  well  knowing  all  and  singular  the  premises 
tforesaid  on,  &c.  at,  &c.  aforesaid,  unlawfully,  knowingly,  and  designedly,  did  falsely 
pretend  to  the  said  T.  R.  that  the  wife  of  him  the  said  L.  P.  was  then  dead,  and 
that  he  the  said  L.  P.  then  wanted  thirty  shillings  to  bury  his  said  wife,  by  means  of 
which  said  false  pretences  he  the  said  L.  P.  theoi  and  there  unlawfully,  knowingly, 
and  designedly,  did  obtain  of  and  from  the  saidT.  R.  the  said  sum  of  thirty  shillings, 
with  intent  then  and  there  to  cheat  and  defraud  the  said  A.  B.  C.  D.  &c.  [the  other 
members  qfthe  eiub'],  of  the  same,  whereas,  in  truth  and  in  fact,  the  wife  of  him  the 
said  L.  P.  was  not  dead  at  the  said  time  he  so  made  the  false  pretences  to  the  taid 
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T.  B.  u  kForeuid,  and  wheniu,  ia  tnith  ind  in  tut,  he  Uie  Mud  L.  P.  U  the  tim 
of  the  falte  preUncea,  did  nol  want  the  uid  nm  of  tiurty  ihiUiagB.  or  taj  matM 
■nancf  whiUoevtr.  far  the  pucpOM;  ofbiuTiag  hit  wife,  ot  uij  pertoo  iihaUon«t| 
baling  tlicD  latelf  been  the  wife  of  lum  Ibe  said  L.  P.,  igaiuit  tb«  form  of  Ifel 
(tatute,  &o.  and  against  tlie  peace.  Die. 

Indictment  for  obtaining  more  than  the  Sum  due  Jar  Carriage  of  A 
P&TcA  by  producing  a  fttUe  7'icftef{e). 

That  A.  B.,  late  of,  &c.  ou,  &c.  at.  Sic,  had  in  hi(  ciutodj  and  poaaeaaion  a  MV> 
tain  parcel  to  be  hj  him  detirtued  Co  Maria  CouDtcia  Dowagei  of  Ilchealer,  opoo  tt 
deliTery  of  which  he  wu  authoriied  aod  directed  to  receive  and  take  the  nim  I 
aix  shillinga  and  liipeace,  and  no  mare,  for  the  carriage  and  porterage  of  tlie  aaoK 
yet,  thai  the  laid  A.  B.  produced  and  delivered  lu  T.  H.  then  being  tervsot  to  tl 
■aid  Couoteii  of  1.  the  said  parcel,  together  with  a  certain  faUe  and  counterfeit  tiekd^ 
made  to  denote  that  the  earn  of  nine  elullinga  and  ten-peoce  was  charged  for  tl 
carriage  and  porterage  of  the  »aid  parcel,  and  unlawfully,  kuowinglj,  and  deupi«ny, 
did  faliel;  pretend  to  Che  Baid  T.  U.  tliat  the  said  filte  and  counterfeit  ticket  «M 
a  juat  and  true  ticket,  and  that  the  aotd  sum  of  iudb  aliillinga  and  ten-pence  bill 
been  charged  and  was  due  and  payable  for  llie  carriage  and  porterage  of  the  ««8'J 
parcel,  and  that  be  the  said  A.  B.  was  aulhoriied  and  dirtied  to  ri 
the  said  sum  uf  nine  ahiltingi  and  tea-pence  for  tbe  carriage  and  porterage  of  tl 
taid  parcel,  by  means  of  which  said  false  pretences  defeodant  did  unlawfully,  know- 1 
ingly,  and  denignedly,  obtain  of  and  from  the  said  T.  H.  tbe  sum  of  three  shilHi^l 
and  four-pence  of  the  monies  of  the  said  conntcis,  with  iutent  to  cheat  and  dcfraad 
her  of  the  same,  whereaa,  in  trath  and  in  het,  Ik,  [A'e^oiiDe  lAe  pntmea.  i 
conelvde  "  againtl  l/ie/orm,  ifc."  a*  i^ori.J 

Indictment  for  nhtaining  two  Bills  of  Exchange  under  pretence  of 
getting  same  discounted  for  Prosecutor. 

That  befurc  and  at  the  time  of  the  committing  of  the  ofleoce  hereiiiafccr  aait 
mentioord.  that  ie  to  say,  ou,  &c.  at,  &c.  one  G.  R.  wai  lanfuUy  posacsaed  of  aad 
had  in  bit  hands  and  possession  certain  tecurilies  for  the  payment  of  money,  tfaat  ia 
to  Bay,  two  bills  of  eicbange,  one  of  the  aaid  bills  of  exchange  being  for  the  payment 
of  tiie  sum  of  one  liuiidred  poundi,  and  the  other  uf  the  said  billi  uf  eichange  being 
for  tlkj  payment  of  the  aam  of  liiree  humired  and  ARj  puanda.  And  tiia  j«ivc% 
&£.,  do  farther  present,  that  H.  P.,  late  of,  he.  being  ao  cril  diapoaed  penon,  lal 
well  knowing  the  premises,  on,  &c.  at,  &c.  aforeaaid,  falsely,  flraudulentlir,  dacait 
fully,  tmlawfally,  knowingly,  and  designedly,  did  pretend  to  the  said  Q.  R.  tkat  !■ 
tbe  said  H.  P.  could  immediately  get  the  aaid  billa  of  exchange  dixoaniited  bja 
friend  of  him,  the  aaid  U.  P.  at  tbe-India  Houae,  and  waald  pay  over  tbe  prooaedi 

(e)  This  was  the  indictmeot  in  B.  t.  of  his  maater  in  hand  at  tlM  IsBe,  It 

DoMgiat,   1    Camp.    212,   and    it    ««9  might  be  well  laid  to  be  tbe  property  of 

bolden,  upon   the  terms  of  30  G.  II.  the  laller;   but  if  he  bad  not  uonej 

c.  24,   that  a  taiief  is  aufijctently  de-  enough  of  his  employer  in  hta  haoda  M 

scribed  as  tparcel.    It  was  also  holden,  the  time,  aoch  maater  cannot  be  ataled 

that  if  money  (as  io  this  case)  be  ob-  to    be  the  person   defraiided.      R,  (■ 

tained  from  the  serrant,  who  hadnoney  Douglat. 
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Uiereof  to  him  the  aaid  6.  R.  ;  by  means  of  which  said  false  pretences  he  the  said 
H.  P.  did  then  and  there  nnlawfoUy,  knowingly,  and  designedly,  obtain  of  and  from 
the  said  6.  R.  the  said  bills  of  exchange  (the  said  bills  of  exchange  then  and  there 
being  the  property  of  the  nid  G.  R.,  and  til>e  said  sums  of  money  payable  and 
secured  by  and  npon  the  said  bills  of  exchange  then  and  there  being  due  and  un- 
sati^ed  to  the  said  G.  R.  the  proprietor  thereof),  with  intent  to  cheat  and  defraud 
tt»  said  G.  R.  of  the  said  UHb  of  exchange.  Whereas,  in  trath  and  in  fact,  he  the 
■aid  U.  P.  at  the  tioae  of  making  the  said  false  pretence,  well  knew  that  he  covld 
not  get  the  aaid  bills  of  exchange  discovnted  by  any  friend  of  him  the  said  H.  P.  at 
the  India  Honse,  and  whereas  in  trath  and  in  fact,  at  the  time  of  the  making  the 
laid  false  pretence  as  aforesaid,  he  the  said  H.  P.  well  knew  that  he  was  utterly  un- 
able to  discount  or  get  discounted,  the  said  bills  of  exchange  for  the  said  G.  R., 
and  whereas  in  truth  and  in  ftct,  at  the  time  of  making  the  said  false  pretence  as 
aforesaid,  he  the  said  H.  P.  did  not  intend  to  discount,  or  to  get  disconnted,  the 
said  biUi  of  exchange  for  the  use  of  the  said  G.  R.,  or  to  pay  orer  the  proceeds  of 
the  said  bills  of  exchange  to  the  said  G.  R.,  but  on  the  contrary  then  and  there  in- 
tended fraudulently  to  dieat  and  defraud  the  said  G.  R.  of  the  same,  against  the 
form  of  the  statute,  &c.,  and  against  the  peace,  &o.  [A  second  count  teas  added 
Uke  tkB  first,  except  in  stating  the  false  pretence  to  be  that  dtfendant  would  get 
the  mnd  bills  discounted  and  immediately  pay  over  the  proceeds  thereqf  to  the 
for.] 


Trial.] — In  prosecutions  under  the  former  statutes,  a  failure  of  jus- 
tice  sometimes  arose,  where  the  evidence  showed  that  the  goods  or 
monies  were  obtained  under  circumstances  amounting  to  larceny  ;  for 
in  such  case,  as  the  misdemeanour  merged  in  the  felony,  the  prisoner 
was  entitled  to  an  acquittal.  To  remedy  this  evil,  the  late  act  7  &  8 
G.  IV.  c.  29,  provides  by  s.  53  {ante,  p.  313),  that  in  such  case  the 
offender  shall  not  be  acquitted ;  but  it  does  not  proceed  to  state  that 
he  shall  be  convicted  of  any  or  what  offence.  On  this  omission,  a 
learned  judge  b  said  to  have  held  on  a  trial  at  the  Old  Bailey,  that  he 
could  only  discharge  the  jury,  and  accordingly  adopted  that  course, 
bj  which  the  prisoner  escaped  altogether ;  as  it  is  expressly  provided, 
that  he  shall  not  afterwards  be  prosecuted  for  larceny.  The  general 
impression^  however,  seems  to  be  against  this  ruling;  and  that  the 
prisoner  may,  under  such  circumstances,  be  convicted  on  the  indict- 
ment which  the  jury  are  charged  to  determine. 

The  prosecutor's  right  to  restitution  of  goods  under  21  H.  VIII. 
c.  11,  was  confined  to  goods  stolen,  and  did  not  extend  to  such  as 
were  obtained  by  fraud,  but  since  7  &  8  G.  IV.  c.  29,  s.  5,  goods, 
&c.,  not  being  negotiable  securities,  obtained  under  faise  pretences, 
shall  be  restored  to  the  owners  or  their  representatives  (/). 


(/)  And  see/MM/,  Ch.  Xlir.  8.  8. 
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SECTION  VI. 
Coin. — Mibdemeavours  AFFtCTiNo. 
Offence.] — The  higher  oiT^nccs  relatiog  to  the  coin,  and  amounting 
(o  felony,  are  usually  prosecuted  at,  or  remitted  to  tlic  assizes.  Tbi^ 
offences  of  uttering  counterfeit  coin,  and  of  having  it  in  possession,  witb 
intent  to  uiler,  are,  however,  frequently  prosecuted  at  sessions,  and 
are  therefore  (it  to  be  introduced  in  this  place.  The  old  statutes  ap- 
plicable to  this  subject,  except  those  rekting  to  tokens  and  foreiga 
coin,  have  been  repealed  by  2  W.  IV.  c,  34,  and  are  replaced  by  die 
sanie  statute,  the  provisions  of  which,  in  so  far  us  tliey  relate  to  mis« 
demeanours,  are  as  follows. 

Uttering,  and  having  in  FasaeMtan,  counterfeit  Gold  or  SUvtf' 
Coin,  2  W.  IV.  e.  34.]— By  Section  7  it  is  enacted,  "  Tlial  if  mf 
person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  t^in  r^- 
tembling  or  apparently  intended  to  resemble  or  pass  for,  any  of  t&ft 
king's  current  gold  or  silver  coin,  knowing  the  same  to  be  &lse  or 
counterfeit,  every  such  offender  sbail  be  guilty  of  a  misdcmeanvuf,  and 
being  convicted  thereof,  shall  be  imprisoned  lor  any  term  not  exceed 
ing  one  year :  and  if  any  person  shall  tender,  utter,  or  put  off  aB| 
false  or  counterfeit  coin  re-.  :iibling  or  apparanlly  intended  to  resemble 
or  pass  for,  any  of  the  kii^s  current  gold  ot  silver  coin,  knowing  the 
same  to  be  false  or  counteileii,  and  such  person  shall,  at  tlie  time  of 
such  tendering,  uttering,  or  putting  off,  have  in  his  possession,  beddes 
the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  one  or 
more  piece  or  pieces  of  false  or  counterfeit  coin,  resernbling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  the  king's  current 
gold  or  silver  coin,  or  shall,  either  on  the  day  of  such  tendering, 
uttering,  or  putting  off,  or  within  the  space  often  days  then  next  en- 
suing, tender,  utter,  or  put  off  any  more  or  other  talse  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resemble  or  pass  for,  any 
of  the  king's  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,  every  such  offender  shall  be  guilty  of  a  misdemeaoDur, 
and  being  convicted  thereof,  shall  be  imprisoned  for  any  time  not 
exceeding  two  years ;  and  if  any  pei-son  who  shall  have  been  convicted 
of  any  of  the  misdemeanours  or  crimes  and  offences  hereinbefore 
mentioned,  shall  afterwards  commit  any  of  the  said  misdemeanours  or 
crimes  and  offences,  such  person  shall  be  deemed  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
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court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years." 

Having  Counterfeit  Coin  in  Possession,] — By  Sect.  8,  **  If  any 
person  shall  have  in  his  (g)  custody  or  possession  three  or  more  pieces 
of  false  or  counterfeit  coin,  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  king's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter 
or  put  off  the  same,  every  such  offender  shall  be  guilty  of  a  misdemea- 
nour ;  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  three  years ; 
and  if  any  person  so  convicted  shall  afterwards  commit  the  like  mis- 
demeanour, such  person  shall  be  deemed  guilty  of  felony ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years."     (See  s.  21,  p.  327.) 

Effect  of  previous  Conviction.]— By  2  W.  IV.  c.  34,  s.  9,  "  Where 
any  person  who  shall  have  been  convicted  of  any  offence  against  this 
act,  shall  afterwards  be  indicted  for  any  offence  against  this  act  com- 
mitted subsequent  to  such  conviction  (A),  a  copy  of  the  previous  in- 
dictment and  conviction,  purporting  to  be  signed  and  certified  as  a 
true  copy  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  the  offender  was  first  convicted,  or 
by  the  deputy  of  such  clerk  or  officer  shall,  upon  proof  of  the  identity 
of  the  person  of  the  offender,  be  sufficient  evidence  of  the  previous 
indictment  and  conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  and  certified  the 
same ;  and  for  every  such  copy  a  fee  of  six  shillings  and  eight-pence, 
and  no  more,  shall  be  demanded  or  taken ;  and  if  such  clerk,  officer, 
or  deputy,  shall  certify  or  utter  as  true  any  false  copy  of  any  indict- 
ment or  conviction  for  any  offence  against  this  act,  knowing  the  same 
to  be  ftilse,  or  if  any  person,  other  than  such  clerk,  officer,  or  deputy, 
shall  sign  or  certify  any  copy  of  any  such  indictment  or  conviction  as 
such  clerk,  officer,  or  deputy,  or  shall  utter  any  copy  thereof  with  a 


(p)  When  counterfeit  coin  is  found  on  as.  8,  21.     See  pott ,  p.  330,  fio/i>. 

one  of  two  persons  acting  in  guilty  con-  (h)  See  R,  v.  Ann  Turner^  1  Moo. 

cert,  and  both  knowing  of  the  posses-  C.  C.  47,  on  15  G.  II.  c.  28,  s.  2  (now 

•ion,  both  are gnilty  under  2  W.  IV.  c.  34,  repealed). 


ftfUe  or  counlerfeit  si^uHturu  iln'reto,  knowJDg  tbe  lame  lo  be  (aim 
(II  couuterfuit,  every  sucli  offender  iliali  be  guilty  of  feluuji, 
b^ing  uunvicied  thereof,  slinll  he  liable,  at  the  discretion  of  tlie  coutb 
to  be  transported  beyond  the  seaa  for  any  term  not  esceeding  fourii^en 
years  nor  leaa  than  seven  years,  or  to  be  imjiriroaed  lor  any  term  na| 
exceeding  two  years."  , 

Offencei  relating  to  Capper  Coin.\ — By  Section  12  it  is  enacted, 
"  That  if  any  person  thall  faUely  make  or  counterl'elt  any  coin  reseiiH 
bling  or  apparently  intended  to  resrnible  or  (iiui  for,  any  of  iLe  king^ 
current  copper  coin  ;  or  if  any  penon  shall  knowingly,  nad  witboul 
luwful  uutiiority  (dm  proof  of  which  auliiority  shall  lie  on  the  pulq 
accuaed),  make  or  luend,  or  begin  or  proceed  lo  make  or  niend, 
buy  or  scl),  or  simll  knowingly  and  without  lawful  excuse  (Uie  proof 
of  which  excuse  shall  lie  on  the  parly  acrtued),  have  lu  tiia  euatody 
or  poiaession  any  instrument,  tool,  or  engine  adapted  and  inlei 
fur  the  cuu&terfeitiug  any  of  the  king's  current  copper  coin ;  or  if  any 
person  shall  buy,  sell,  receive,  pay,  or  put  off,  or  oD'er  to  buy,  leU, 
receive,  pay,  or  pnt  oti',  any  false  or  counterfeit  coin  resembling, 
apparenlly  intended  to  resemble  or  pass  for  any  of  the  king's  citrrefl^ 
copper  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  iti, 
denomination  imports,  or  was  coined  or  counterfeited  for,  every  sudlr 
offender  shall  be  puilty  of  felony  ;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transpaited  beyond 
the  seas  for  any  term  not  exceeding  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years  ;  and  it  any  person  afasll 
lender,  utter,  or  put  off  any  faUe  or  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  king's  current 
oopper  coin,  knowing  the  same  to  be  false  or  counterfeit,  or  shall  have 
in  his  custody  or  possession  three  or  more  pieces  of  false  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resemble  or  pass  for  any  of 
tbe  king's  current  copper  coin,  knowing  the  same  to  be  false  or  coun- 
terfeit, and  with  intent  to  utter  or  put  off  the  same,  every  aucb  ofTeoder 
shall  be  guilty  of  a  misdemeaaour  :  and,  being  convicted  thereof,  shall 
be  liable  to  be  imprisoned  for  any  term  not  exceeding  one  year." 

Veave.'\ — By  2  W.  IV.  c.  34,  s.  15,  "  Where  two  or  more  persons, 
acting  in  concert  in  difTerent  counties  or  jurisdictions,  shall  commit  aay 
offence  against  this  act,  all  or  any  of  the  said  offenders  may  be  dealt 
with,  indicted,  tried,  and  punished,  and  their  offences  laid  and  charged 
to  have  been  committed,  in  any  one  of  the  said  counties  or  jurisdictions, 
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io  the  same  manner  as  if  the  offence  had  been  actually  and  wholly  com- 
mitted within  such  one  county  or  jurisdiction  ;  provided  always,  that 
crimes  and  offences  against  this  act  committed  in  Scotland  shall  be 
proceeded  against  and  tried  in  Scotland,  in  such  manner  and  form 
as  crimes  and  offences  generally  have  been  heretofore  tried  in  that 
country." 

Indictmenti  not  to  be  traversed  except  for  Cause  skowfi.] — By  2 
W.  IV.  c.  34,  8.  16,  *'  No  person  against  whom  any  bill  of  indictment 
shall  be  found  at  any  assizes  or  sessions  of  the  peace^  for  any  misde- 
meanour against  this  act,  shall  be  entitled  to  traverse  the  same  to  any 
subsequent  assizes  or  sessions,  but  the  court  before  which  the  bill  of 
indictment  shall  be  returned  as  found,  shall  forthwith  proceed  to  try 
the  person  against  whom  the  same  is  found,  unless  such  person  or  the 
prosecutor  shall  show  good  cause,  to  be  allowed  by  the  court,  for  the 
postponement  of  the  trial :  provided  always,  that  the  rights  and  liabili- 
ties of  persons  indicted  under  this  act  in  Scotland,  so  far  as  relates  to 
the  postponement  or  time  of  trial,  shall  remain  and  be  dealt  with  in 
the  same  manner  as  in  the  cases  of  all  other  persons  indicted  for  crime 
in  that  country." 

What  shall  he  sufficient  Proof  of  Coin  being  Counterfeit.] — By  Sect. 
17,  •*  Where,  upon  the  trial  of  any  person  charged  with  any  offence 
against  this  act,  it  shall  be  necessary  to  prove  that  any  coin  produced 
in  evidence  against  such  person  is  false  or  counterfeit,  it  shall  not  be 
necessary  to  prove  the  same  to  be  false  and  counterfeit  by  the  evi- 
dence of  any  moneyer  or  other  officer  of  his  majesty's  mint,  but  it  shall 
be  sufficient  to  prove  the  same  to  be  false  or  counterfeit  by  the  evidence 
of  any  other  credible  witness." 

Hard  Labour  and  Solitary  Confinement.] — By  Sect.  10,  **  Where 
any  person  shall  be  convicted  of  any  offence  punishable  under  this 
act  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for 
the  court  to  sentence  the  offender  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also  to 
direct  that  the  offender  shall  be  kept  in  solitary  confinement  for  tlie 
whole  or  any  portion  or  portions  of  such  imprisonment  as  to  the  court 
in  its  discretion  shall  seem  meet." — [But  see  1  Vic.  c.  90,  s.  5,  as  to 
solitary  confinement.] 

Interpretation  of  Words  in  the  Act.]— By  2  W.  IV.  c.  34,  s.  21,  the 
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lerow  "  Uic  king's  current  groid  or  wlver  coin,"  or  "the  kiii§>*B  currci 
copporcoin,"  shall  inclmlc  and  dcnolo  any  guld,  siker,  or  copper  coift' 
rea[iGrtively  coined  In  any  of  liig  majesty'H  mintR,  and  lawfully  currt 
in  any  part  of  Iiis  majesty's  dominium,  whether  within  the  unitctf 
kiugdom  or  not :  and  any  of  the  king's  ctincnt  coin  which  shall  hare 
bueii  gilt,  silvered,  washed,  coloured,  or  cnsed  over,  or  in  aov  manner 
altered,  so  as  to  resemble  or  be  appareatly  intended  to  resemble  or 
pnu  for  any  of  the  king's  coin  of  a  higher  denominattun,  shall  b<  < 
deemed  to  be  "  counterfeit  coin,"  within  tlte  meaning  of  those  parlsal' 
the  act  wherein  mention  is  made  of  "  false  or  counterfeit  coin  reun- 
bhng,  or  appiiTcntly  intended  to  rc&emble  or  pass  Tor  any  of  the  kiiig'i 
current  gold  or  stiver  coin." 

HaiiinQ  Ciiunlerftit  Coin  in  Poisesston.] — And  by  the  same  sectios,! 
where  the  having  any  matter  in  the  ciiaEody  or  possession  of  any  per> 
»on(A)  is  ill  this  Eict  expressed  to  be  an  olfence,  if  any  person  shall  han 
any  such  matter  in  his  penonul  custody  or  possession,  or  shtilt  kno«-< 
iugly  and  wilfully  have  any  such  matter  in  any  dwelling-house  or  Olhtt 
building,  lodging,  apartment,  Aeld,  or  other  plnce,  open  or  ioclosed, 
whctlier  belonging  to  or  occupied  by  himself  or  not,  find  whether  suHij 
iiiuitcr  shnll  he  so  had  for  his  own  use  or  benefit,  or  for  that  of  aDotbcTv 
every  such  person  shall  be  taken  to  have  such  matter  in  his  custody 
possessioN  within  tilt  meaning  of  ihia  net. 

Guilty  Knowledge.'] — Guilty  knowledge,  which  is  of  the  very  essetice 
of  charges  under  this  act,  may  be  proved  by  showing  other  counterfeit 
coin  in  the  possession  of  the  prisoner,  and  other  utterings  by  him  of 
counterfeit  coin  to  the  same  or  other  persons,  although  they  are  not 
charged  in  the  indictment  (i).  When  several  are  present  with  a 
common  purpose  at  the  uttering  of  counterfeit  money,  all  may  be 
indicted  as  principals;  but  an  associate  not  present,  is  not  liable  to 
be  convicted  of  such  uttering,  though  a  party  in  the  scheme,  and 
having  other  bad  money  about  him  for  the  purpose  of  nltering  {j). 

Indiclmeiil  for  Uttering  a  Counterfeit  Sovereign  (A). 
(Sie  s.  1,  ante, p.  324.; 

Berkthin,  i       The  jurors  of  our  Liidy  the  Queen,  DpOD  their  OSlh  present,  tbsl  I,  S. 
la  irit,     [  lute  uf  the  puriiih  of .  in  the  count;  of  Berka,  labourer,  on,  lie. 

(A)  See  poll,  p. '.iSO.  and  as  (outleringb;  wife  ia  preKDce  of 

(■')  S.y.  IfAi/eyoRif/fmnn,  ZLeich,  buiband,  S.  v.  Price,  8C.&  P.  lit. 

Mi.     Sue  1  New  R.  ^i .  it)  From  Arclib.  Cr.  PI.  «i  E>.  6tli  ed. 

0)  Sec  A.  T.  EUe,  Halt,  in  ueil  page,  430. 
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at,  &c.  one  piece  of  false  and  counterfeit  coin,  resembling  IreMtmbling  or  apparently 
intended  to  reeemble  or  pau  for]  a  piece  of  the  queen's  current  gold  coin  cidled 
a  sovereign,  unlawfully,  falsely,  and  deceitfully  did  utter  (/)  [tender^  utter^  or  put 
off]  to  one  J.  N.  he  the  sud  I.  S.  at  the  time  he  so  uttered  the  said  piece  of  false 
and  counterfeit  coin,  then  and  there  well  knowing  the  same  to  be  false  and  counter- 
feit* against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

[An  iudictment  on  s.  12,  for  a  similar  offence  relating  to  copper 
coin,  may  be  easily  framed  from  the  above.] 

Indictment  for  uttering  a  Counterfeit  Shilling ,  having  at  the  same 
time  a  Counterfeit  Shilling  in  Possession  (jn).     (See  s,  7,  p.  324.^ 

(As  in  last  precedent  to  the*.)  Then  state,  And  that  the  said  J.  S.  at  the 
said  time  when  he  so  uttered  {tender,  utter,  or  put  off],  the  said  piece  of  false  or 
counterfeit  coin  as  aforesaid,  then  and  there  had  in  his  possession,  besides  the  said 
piece  of  false  or  counterfeit  coin  so  uttered,  one  other  piece  of  false  and  counter- 
feit coin'resembling  [refembling,  or  apparently  intended  to  reeemble  or  past  for]  a 
piece  of  the  queen's  current  silver  [i^old  or  eilver]  coin  called  a  shilling,  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c.  (n). 


(/)  This  will  suffice  without  alleging, 
**  tender  in  payment,*'  and  vice  versd, 
R,  w.  FrankM,  2  Leach,  C.  C.  644  ;  for 
the  words  of  sect.  7  are,  *'  tender,  utter, 
or  put  off,*'  in  the  disjunctive,  which 
show  there  may  be  an  **  uttering"  with- 
out a  putting  off.  In  R.  ▼.  Franks,  1 
Leach,  644,  on  the  words  of  15  G.  II. 
c.  28,  s.  2,  *'  utter  or  tender  in  pay- 
ment," an  uttering  was  held  indictable. 
The  case  was  one  of  a  Jew  fruitseller, 
who  haying  received  a  good  shilling  in 
payment  for  fruit,  returned  a  bad  one, 
pretending  it  to  be  that  he  had  received. 
That  trick  was  called  "  ringing  the 
changes.*' 

Where  an  indictment  on  sect.  7  charges 
several  utterings  to  different  persons  on 
the  same  day,  in  several  counts,  the 
sentence  must  be  of  separate  imprison- 
ment for  each  offence ;  and  where  two 
utterings  were  charged  in  two  separate 
counts,  and  were  proved  as  laid,  but  the 
judgment  was  single,  viz,  for  two  years' 
imprisonment  and  hard  labour,  it  was 
held  bad  ;  for  want  of  two  consecutive 
judgments,  each  of  a  year's  imprison- 
ment, R.  T.  Robinson,  1  Moo.  C.  C.  413. 

Whitre  one  of  two  persons  in  presence 
of  the  other  utters  a  counterfeit  coin, 
*fld  other  counterfeit  coin  is  found  on 


the  other  person,  they  are  jointly  guilty 
under  sect.  7,  if  both  had  a  common  in- 
tent of  uttering  and  both  knew  of  the 
possession,  Reg,  v.  Gerrish  and  Brown, 
2  M.  &  Rob.  219  {Gumey  and  Maule, 
Bs.) 

(m)  From  Archb.  Cr.  PI.  &  £v.  6th  ed. 
430. 

(n)  A  man  and  woman  were  indicted 
for  uttering  a  bad  shilling,  they  having 
another  bad  shilling  in  their  possession 
at  the  time.  The  woman  uttered  when 
alone.  The  man  had  been  her  associate 
on  that  day  and  had  other  bad  money 
upon  him  for  the  purpose  of  uttering. 
Held  that  he  could  not  be  convicted  with 
the  woman,  the  actual  utterer,  and  that 
she  could  not  be  convicted  of  more  than 
the  single  offence  of  having  uttering,  and 
not  of  the  offence  of  having  other  bad 
money  in  her  possession  at  the  time  of  the 
uttering, i2.  v.  Else,  Russ.  &  Ry.  142.  fiut 
where  two  persons  went  to  a  shop,  and 
one  having  bad  money,  stood  outside 
while  the  other  went  in  and  uttered  a 
bad  coin,  having  no  other  in  her  posses- 
sion, both  were  held  properly  convicted 
of  the  second  offence ;  for  the  uttering 
and  possession  were  joint,  R,  v.  Skerrett, 
2  C.  &P.  417. 


I  ArrECTtKtt  < 


tmSetmmt  for  utUring  Countfrfeit  Coin  heiee  withm  Ten  Day$  (o), 
(Sect.  7,  ante,  p.  324.; 
(Ai  in  ftiTt  precedent  to  the  ■,  tbm  u  fullown)  :  And  thil  Ibe  tw<l  J.  S.  after-  - 

niii  on  the  »«me  6»j,  tlut  is  to  my,  on  tbe  mid daj  of in  the  jew  1h) 

•foresaid  [or  nfleneardi.ojut  teilhin  I  At  ipaci  tif  ttn  Jayi  lAai  iteil  rrming.  to  uritt 

on  lit daf  qf •»  (A*  y«ar  larl  nformaid]  at,  ftc.  one  olber  pieM  ef 

false  ind  cnnQlcrfeit  coin  reMmbllnj  [rMrnnftWiv.or  a;ppomi«/|ri«/«MW  (o  rvanni^ 
erji««^r3  ■  piece  of  tbe  quran's  cmreat  lilfer  [jro/if  or  film-]  coin  called  •ahilUnC, 
DoUvfltlly.  filiely,  and  deceicfallf  did  niter  [tmUr,  vtler.  or  yvt  of]  lii  the  oU 
J.  N.  lor,  lo  oaf  O.  H.)  he  the  »id  I.  S.  at  tho  time  wben  be  lu  nttifnrd  tbe  «dd 
picfsof  falie  aud  cDunlrrfeil  coin,  then  and  then  well  knowing  Ibe  lane  to  b«  Bkli* 
and  coanterfeit,  sgainat  the  form  of  [he  ttatntc,  Ike.  and  againit  Che  peace,  Sie.  (j). 


tmUcttatnt  for  having  in  Poisetsion  Tkrte  or  more  Pkcis  of  Cotn>ter- 
feit  Coiit(q).  (Sect.  8,  anle,  p.  355. J 
(CummcDireaienl  ai  in  Srit  prefcdent).  In  the  t^untj'  afurewid,  funr  pieces  <C 
falae  and  coanterfeit  coin  retcmbllag  [reamiifiiiy,  orapparenHy  mlmdtj  lo  raiwifa 
or  pOM  far]  the  queen'*  current  silier  [paid  or  lileir]  coin  called  abiUinfi.  vm- 
lawfiilljr,  taltelji  and  deeeitfullf  had  in  hii  ciutodj  god  poraeBsioa,  with  intinit  tg 
utter  {Irader,  Mtirr  or  pal  of]  the  nid  ficcei  of  talM  and  counterfeit  coin,  he  th« 
nid  I.  S,  then  and  there  well  knowing  tha  raid  piece*  of  faUc  and  coDDtafiit 
ooin  to  be  faUe  and  cotmteTfeiC,  agaiiut  the  form  of  Che  ilztule,  Sic.  and  againat  thi 
peace,  jio.  (r). 


1 


fo)  Archb.  Cr.  PI.  &  Et.  Gth  ed.  431. 

(p)  The  two  facU  of  uttering  twice 
on  the  aame  day  (or  within  ten  daya) 
mast  be  imited  in  one  count  of  the  in- 
dictment u  iboTc,  ai  a  single  charge, 
B.  T.  Tbndy,  2  Leach,  C.  C.  835.  See  id. 
923,  R.  V.  Martin.  Jud^ents  for  sepa- 
rate ntterings  mnet  be  leparate,  onfe, 
p.  329,  n.  No  coacltuion  of  law  ailhaC 
the  offender  is  "a  common  ntlerer,"  need 
beatated.A.*.  5miM,  2  B.  &  P.  127. 

(j)  See  Archb,  Cr,  PI.  &  Ev.  4,13,  6th 
ed.  Two  were  indicted  on  sect.  8  for 
tnbatantiTe  offence  in  baling  bad  coin 
in  poiaesiion.  Sach  coin  found  on  one 
b  in  tbe  joint  poaseision  of  the  two,  if 
both  had  the  common  intent  of  uttering 
and  were  cogniiant  of  tbe  poaaeaaion 
(by  all  the  jodges),  R.  T.  Rogtrt,  H. 
1B39,  Btated  2  M.  &  R«b.  220. 

(r)  Aj  to  what  i«  "  caitody  and  poi- 


aeaaion,"  tee  2  W.  IT.  c.  34,  ■-  21,  o/e, 
p.  32S.  GnilCy  knowledge  ia  prored 
inltr  alia  by  eiidence  of  former  otter- 
ioga  of  bad  money.  R.  i.  Wkilty  aU 
tmothtr,  2  Leach,  983.  The  abore  aec- 
tion  8  makea  the  keeiitg  ponmitm  of 
counterfeit  coin,  with  Intent  to  nttcr  itg 

law,  R.  1.  SltKort,  Rubs.  &  Ry.  288  i 
R.  T.  Heath,  id.  134 ;  thoagh  to  jir«- 
mre  it  with  that  intent  waa  a  miade- 
meanoor  at  common  law,  A.  T.  JUJer,  U. 
p.  308.  It  seems  that  the  offender'a  turn- 
ing oat  to  be  the  coiner,  would  not  aiail 
against  tbe  charge  nuder  this  enactment 
of  haling  in  poaseaaion  with  intent  to 
utter,  tliougb  it  did  against  the  common 
law  misdemeanoar  of  procuring,  I  Rnaa. 
C.  &  M.  47  ;  Archb.  Cr.  PI.  &  Et.  6th 
ed.  <33. 
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SECTION  VII. 

Compounding  Felony. 

Offence  at  Common  Law.l — ^The  agreeing  to  receive  money  in  con* 
sideratioii  of  compounding  a  charge  of  felony  is  a  high  misdemeanour, 
iubjecting  the  party  who  commits  it  to  imprisonment  and  fine(<). 
Formerly  it  was  thought  to  constitute  the  offender  an  accessory  to  the 
original  crime ;  but  this  construction  has  not  prevailed  in  modem 
times  (/)•  It  is  also  a  misdemeanour  to  receive  money  for  compound- 
ing a  prosecution  for  misdemeanour,  or  a  criminal  information,  with- 
out leave  of  the  court  in  which  the  proceeding  is  depehding  (tt) ;  but 
that  permission  is  sometimes  granted  in  cases  of  personal  injury  (v). 
The  compounding  penal  actions  without  leave  of  the  court  was  made 
punishable  by  the  statute  18  £1.  c.  5,  s.  3  and  4(t&),  with  the  for- 
feiture of  10/. y  half  to  the  party  grieved  and  half  to  the  crown,  with 
exposure  in  the  pillory  (now  abolished).  But  18  £1.  c.  5,  does  not 
apply  to  informations  for  offences  cognizable  only  before  magistrates ; 
and,  therefore,  an  indictment  for  compounding  such  an  ofience  was 
holden  bad  in  arrest  of  judgment  (x). 

Indictment  (U  Common  Law  for  Compounding  a  Felony, 
That  one  A.  B»  late  of,  &e«  on,  &e.  with,  force  and  arms,  at,  &c.  one  Bilker  spoon 
of  the  Talae  of  five  shillings,  of  the  goods  and  chattels  of  one  C.  D.  then  and  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  And  that  the  said  C.  D.  late  of,  &c.  well 
knowing  the  premises,  but  unlawfully  and  unjustly  contriving  and  intending  to  pre- 
vent die  dne  course  of  law  in  this  behalf,  and  to  procure  the  said  A.  B.  to  escape 
with  impunity,  afterwards,  to  wit,  on,  &c.  at,  &c.  unlawfully  and  unjostly,  and  for 
the  sake  of  wicked  lucre,  did  conqxmnd  the  said  felony  with  the  said  A.  B.  and  did 
then  and  there  exact,  receive,  and  have  of  the  said  A.  B.  five  pounds  in  monies 
numbered  for  and  as  a  reward  for  compounding  for  the  said  felony,  and  for  desist- 
ing firom  all  prosecution  of  the  said  A.  B.  for  the  felony  aforesaid,  and  that  the  said 
C.  D.  on,  &c.  at,  &c.  did  thereupon  desist  and  firom  that  time  hitherto  hath  desisted 
from  all  prosecution  of  the  said  A.  B.  for  the  felony  aforesaid,  to  the  great  hindrance 
of  public  justice,  and  against  the  peace,  &c.    See  4  Wentw.  327. 

Offence  by  Statute.y^B^  7  &  S  Q.  IV.  c.  29,  s.  58,  every  person 
who  shall  corruptly  take  any  money  or  reward,  directly  or  indirectly. 


(f)  1  Hale,  546,  619  ;  2  Hale,  400.  Cv)  Seepo$t,  Ch.  VII. 

(/)  4  BUu  Com.  134.  (w)  See  R,  v.  Stone,  4  C.  &  P.  379  ; 

{u)  CoIKm  v.  BUmtem,  2  WUs.  341,  R,  v.  Gotley,  R.  &  Ry.  84 ;  R.  v.  Critp, 

349;  Bdgteomb  v.  JtoM,  5  East,  298,  1  B.  &  Aid.  282. 

302,  (*)  R'  ▼.  CWv.  1  B.  &  Aid.  282. 
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uuder  prclcnCL-  or  upnn  account  uf  lieljiiii^  any  penoii  to  any  cimllel, 
money,  vnlt]able  security,  or  other  properly  whatsuevcr,  wliich  sliall 
by  any  felony  or  inisdciDennour,  Itave  been  slulen,  taken,  obtained,  or 
converted  as  aforesaid,  shall,  unless  he  cause  tbe  oA'eiicJer  to  be  ap~ 
preliended  and  brought  to  trial  Tor  the  sitne,  be  guilty  of  felony  ;  and 
being  convicted  thereof,  shall  be  liable,  at  tlie  discrcU'oa  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  les« 
than  seven  years,  or  to  be  imprisoned  (with  of  without  hard  labour,  and 
with  or  without  solitary  confincinenl,  7  *  8  G.  IV.  c,  29.  s.  4),  lot 
any  term  not  exceeding  four  years ;  and  if  a  male,  to  be  once,  twice; 
or  thrice,  publicly  or  privately  whipped,  if  the  court  shall  sfi  think  fitf, 
in  addition  to  such  imprisonment, 

indictmeni  for  takinif  a  Reuiard  far  the  Recovery  of 
Slaltn  Property  (7^8  G.  IV.  c.  29.  s.  58). 
I,  S.  late  a(,  &c.  Kt,  &c.  corru{it1jrsnd  felaoioiuly  di<]  take  and  receire  froBi 

,  certain  moDejr  Hnd  teWHTd,  to  vril  tlie  aum  of of  the  moaie*  of  tb« 

said ,  under  prelenee  [or  npon  accoiiol]  of  then  and  there  helping  the  auA 

I,  N.  to  wrtgia  eo<"'»  »nd  ch«tlils  [\f  "  money"  or  "laluable  lecuritj  "  ttttr  U 

aecorilingig]   of  hiin  the  laid  ,  before  tLen  felonioualj  itolen,  taken,  and 

carried  amy  [if  obtained  by  a  DiisdemEftnaar,  taj  '•  obtained  Or  concerted  "]  tbi 
eaid  I.  S.  not  having  caused  the  said  person  by  Khom  the  mid  gooda  and  diattd* 
were  bo  •tolen,  uken,  and  carried  sway-  [or  obtained  and  comerted]  to  be  appn>  v 
bended  and  brought  lo  trial,  as  aforcgaid  (y),  for  the  same,  agaia&t  the  farm  of  ' 
■tatute,  &c.  and  against  the  peace,  Sic. 

In  former  editions,  indictments  on  18  El.  c.  5,  s.  4,  for  compounding 
an  offence  against  a  penal  statute,  and  for  taking  mooey  to  refrain 
from  laying  an  information,  were  here  inserted ;  but,  as  in  practice,  such 
offences  are  seldom  tried  at  sessions,  they  have  been  omiltcd,  and  the 
above  inserted  as  of  more  common  occurrence. 


SECTION  vni. 
Concealing  Birth  of  Child. 
By9G.  IV.  c.  31,  s.  U,  if  any  woman  shall  be  delivered  of  a  child 
and  shall,  by  secret  burying  or  otherwise  disposing  of  the  dead  body 
of  the  said  child,  endeavour  to  conceal  the  birth  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanour,  and  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned,  with  or  without  hard  labour, 

any  terms,  Beg.  t.  Do/y.  i»  C.  &  P. 
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in  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding 
two  years,  and  it  shall  not  be  necessary  to  prove  whether  the  child 
died  before,  at,  or  after  its  birth. 

Indictment  for  a  Misdemeanour  upon  9  G.  /K.  c.  31 , «.  14  (z),  against 
a  Mother  for  endeavouring  to  conceal  Birth  of  Child. 

Berkshire,    1     The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 

to  wit,      J  A.  S.y  late  of  the  parish  of in  the  county  of  Berks,  single 

woman,  on,  &c.  at,  ficc  being  then  and  there  big  with  a  male  child,  was  then  and 
there  deliTered  of  the  said  child  alire,  which  said  male  child  then  and  there  instantly 
died,  and  that  the  said  A.  S.  being  so  delivered  of  the  said  male  child  as  aforesaid, 
did  then  and  there  unlawfully  endeavour  to  conceal  the  birth  of  the  said  child  by 
secretly  burying  [ae  the  ease  may  require;  ^'otherwiee  diapoeing  q/*,"]  the  dead 
body  of  the  said  child,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
[A  eeetrnd  etmnt  ehould  etate  the  child  to  have  been  bom  dead."} 

Both  counts  should  state  the  mode  of  concealment  of  the  body 
speciaUy,  where  it  was  not  secretly  buried,  when  the  fact  of  birth  is 
denied.  The  act  of  throwing  a  child  down  a  privy  is  evidence  of  en- 
deavouring to  conceal  its  birth,  though  the  probability  of  its  having 
been  still-born  appeared,  and  another  person  besides  the  mother  was 
present  at  the  birth  (a).  The  secret  disposal  of  a  child's  body,  as  by 
throwing  it  down  a  privy,  if  it  takes  place  not  from  inability  to  pro- 
cure Christian  burial,  but  with  intent  to  conceal  one  of  the  proofs 
of  the  birth,  is  evidence  of  a  "  concealment "  within  9  G.  IV.  (6), 
and  the  communication  of  the  fact  of  pregnancy  or  of  the  labour  to 
other  persons,  was  held  by  the  judges  to  be  in  such  a  case  only 
evidence  that  the  birth  was  not  concealed,  but  not  to  preclude  (c)  a 
conviction.  The  usual  evidence  of  non-concealment,  viz,  the  mother's 
confession  of  pregnancy,  providing  linen  for  the  event,  calling  for  help, 
&c.(cf),  may  thus  be  outweighed  by  her  act  at  the  subsequent 
period.  In  a  case,  however,  where  a  child's  dead  body  was  found  in 
a  bed  among  the  feathers,  evidence  of  the  mother's  providing  linen 
for  the  event,  and  sending  for  a  surgeon  at  the  time,  was  held  by 
A.  Park,  J.  to  entitle  the  mother  to  acquittal  of  a  charge  of  conceal- 
ing the  birth  (e).  The  body  of  the  child  must  have  been  completely 
disposed  of,  so  that  a  prisoner  found  with  the  body  of  her  child  still  in 


(z)  Archb.  Cr.  PI.  &  Ev.  6th  ed.  367.  1  Moo.  C.  C.  482. 
(«)  R,  V.  Cornwall,  R.  &  Ry.  336 ;  (c)  S,  C, 

R\,Peat,  1  East's  P.  C.  229.  W  Sec  1  East'j  P.  C.  228. 

(6)  Per  Parke,  B.,  in  R,  v.  Douglas,  {e)  R,  v.  Higley,  4  C.  &  P.  366. 
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Iter  pouesaion  sewn  tip  io  a  cloth,  was  acquittal,  tiioagh  Ae  ip- 
peared  to  be  o«  her  way  Io  dispose  of  it(/). 

Till  9G.  IV.  c.  31,  concealment  of  a  birth  wu  not  in  eftnee  for 
which  a  substantive  indicrmeat  could  be  preferred  (^).  The  expeoKt 
of  prosecutors  and  witnesses  are  now  allowed  (A). 


SECTION   IX. 

CONSFIRACT. 

O/fenec  of  Contpiracy.] — The  offence  of  COTMpif»cy  is  moretlrfi- 
cult  to  be  ascertained  precisely  than  any  other  for  which  an  indict- 
ment lies ;  and  is,  indeed,  rather  to  be  coniidered  as  governed  bj 
positive  decisions  than  by  any  consistent  and  intelligible  principle)  of 
law.  It  oonsists,  according  to  all  the  authorities,  not  in  the  accon- 
plishment  of  any  unlawful  or  injurious  purpose,  rtor  td  any  one  set 
moving  towards  that  purpose;  but  in  tlie  actual  concert  and  em- 
inent of  two  or  more  persons  to  effect  something,  which  being  mo  em- 
certed  or  agreed,  the  law  regards  as  the  object  of  an  indictable  con- 
spiracy (i).  There  are  two  classes  of  cases  in  which  the  criminality  of 
HDch  agreement  is  perfectly  intelligible  and  obvious — I.— where  the 
object  proposed  would,  if  accomplished,  be  a  criminal  offence  in  sH 
parties  acting  in  it ;  2. — where,  though  the  ultimate  object  may  be 
lawful,  the  means  by  which  the  parties,  conspirators,  propose  to  ^«ct 
their  purpose,  necessarily  involve  io  them  an  indictable  offeticeO)- 
Of  the  first  kind  are  conspiring  to  commit  a  felony :  conspirii^  to 
obtain  money  under  fulse  pretences  ;  conspiring  to  suborn  or  abstncti 
witness ;  where  the  object,  if  carried  into  effect,  would  be  a  substantive 
and  where,  therefore,  concert  is  indictable  as  an  act  in  luetf 
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t  cause,  ID  itaelf  just,  by  hlse  testimony ;  and  the  same  principle 
vould  a(^y  here ;  for,  whether  the  concerted  offence  he  the  end  or 
he  means,  it  is  equally  an  offence,  which,  if  consummated,  would  sub- 
ect  the  ofienders  to  the  visitation  of  criminal  justice.  But  it  is  not 
^asy  to  understand  on  what  principle  conspiracies  have  been  hoiden 
indictable  where  neither  the  end  nor  the  means  are,  in  themselves, 
regarded  by  the  law  as  criminal,  however  reprehensible  in  point  of 
morals.  Mere  concert  is  not  in  itself  a  crime ;  for  associations  to 
prosecute  felons,  and  even  to  put  laws  in  force  against  political  of- 
fenders, have  been  hoiden  legal  {k).  If,  then,  there  be  no  indictable 
[>fience  in  the  object,  no  indictable  offence  in  the  means,  and  no 
indictable  ofience  in  the  concert,  in  what  part  of  the  conduct  of  the 
conspirators  is  the  offence  to  be  found  ?  Can  several  circumstances, 
each  perfectly  lawful,  make  up  an  unlawful  act  ?  And  yet  such  is  the 
general  language  held  on  this  subject,  that  at  one  time  the  immorality 
of  the  object  is  relied  on ;  at  another  the  evidence  of  the  means ; 
while,  at  all  times,  the  concert  is  stated  to  be  the  essence  of  the  charge ; 
snd  yet  that  concert,  independent  of  an  illegal  object  or  illegal  means, 
is  admitted  to  be  blameless. 

Tlie  utmost  limit  of  the  modern  doctrine  of  conspiracy  seems  to  be 
reached  in  the  decisions  respeciing  concerted  disapprobation  of  a  per- 
former or  a  piece  at  a  theatre.  The  case  of  Macklin  is  well  known, 
on  whose  prosecution  several  persons  were  committed  for  hissing  hnn 
on  his  appearance  in  one  of  Garnck's  favourite  characters ;  and,  in 
accordance  with  this  precedent.  Sir  James  Mansfield  is  said  to  have 
expressed  himself  in  the  case  of  Clifford  v.  Brandon^  2  Campb.  369, 
in  the  following  terms  : — '*  The  audience  have  certainly  a  right  to  ex- 
press by  applause  or  hisses  the  sensations  of  the  moment ;  and  nobody 
has  ever  hindered  or  would  ever  question  the  exercise  of  that  right. 
But,  if  any  body  of  men  were  to  go  to  the  theatre  with  the  settled 
intention  of  hissing  an  actor  or  damning  a  piece,  there  can  be  no 
doubt  such  a  deliberate  and  preconcerted  scheme  would  amount  to  a 
conspiracy,  and  that  the  persons  concerned  in  it  might  be  brought  to 
punishment."  In  this  case,  the  act  is  lawful ;  the  means  are  lawful ; 
the  motive  may  be  even  laudable,  as  if  a  notoriously  immoral  piece 
were  announced,  and  the  parties  determined  to  oppose  it ;  and  yet  the 
concert  alone  makes  the  crime.  It  is  extremely  difficult  to  understand 
this,  unless  concert  be  a  crime ;  and  still  more  difficult  to  reconcile  it, 
or  many  other  of  the  cases,  to  the  decision  of  the  king's  bench  in 

(k)  JL  V.  Murray  amd  others,  tried  before  Abbott,  C.  J.  at  Giuldl»U,  1823. 


w 


^SI 1  (0  :  where  it  was  Iiolden  ihu  an  indicloicnt  would  not  1i«  for  a 
conipimcy  to  enter  a  preserve  for  hures,  the  property  of  another,  tarn 
the  piirpone  of  ensnaring  them  In  the  night  time,  and  wiih  oficnsM 
weapon* ;  Lord  EUenhorongh  ob£«rring,~"  1  afaould  bo  sorry  to  )i«t« 
it  doutitcii,  whether  persons  agreeing  to  gn  and  sport  upon  another^ 
ground,  in  other  words,  lo  commit  a  civil  Ireapau,  should  be  thercbj. 
in  peril  of  an  indicimeot  for  an  offence  which  would  subject  ihem  W^ 
iufamoua  punishment."  Here  the  object  was  u  much  iUtgnl  m  Bay 
object  eau  be  which  in  i)ot  in  itself  iLidiclnble,  nnd  the  actconcetlM^ 
lliat  of  goiog  armed  at  night  to  destroy  game,  so  dangerous  to  til 
public,  that  it  has  since  been  msde  punishable  with  Innsportalion 
and  yot  this,  according  to  the  doctrine  laid  down,  was  not  the  obja 
of  an  indictable  conspiracy,  because  it  waf  oidv  a  civil  ircspaM.  O 
the  principle  of  this  deciKion,  it  is  difficult  to  understand  how  manj  * 
the  cases  of  conspiracy  can  be  sustained ;  o*  that  of  conspiracy  I 
seduce  a  young  lady  ;  for  the  object  in  itself,  however  immntal.  won) 
be  only  the  subject  of  an  action  oo  the  case  at  the  suilof  thefather(ia)t 
And  yet  this  has  been  holden  indictable,  although  no  artifice  wm  I 
employed,  and  the  lady  was  a  willing  participator  in  the  elopement.! 
planned  by  the  defendants  (n).  I 

Without,  therefore,  attempting  the  hopeless  task  of  deducing  all  lba*l 
inslancea  inwliich,  according  to  the  aulliorities,  iDdiclmenIs  nill  licM"^ 
conspiracies,  from  anv  fixed  principles,  «c  will  pnumcrate  ilie  most 
important  heads  of  offence  on  nlucb  convictions  have  been  supported. 

It  may,  then,  be  taken  on  the  authorities,  that  indictments  will  lie 
for  the  following  conspiracies. 

1.  All  conspiracies  (even  by  bare  words(o)  to  commit  felony  or  in- 
dictable misdemeanours,  whether  the  object  be  effected  or  not,  and 
whether  or  not  any  steps  beyond  the  conspiracy  be  taken  towarda  its 
completion. 

2.  All  conspiracies  to  effectuate  a  purpose,  whether  lawful  or  un- 
lawful, by  means  involving  crime;  as  a  conspiracy  to  prosecute  any 
one  by  false  witnesses,  which  was,  in  fact,  the  only  crime  treated  as  a 
conspiracy  by  tlie  old  writers,  and  from  which  the  law  has  gradually 
been  extended  by  the  courts  (p). 

3.  Conspiracies  tending  directly  to  injure  the  public  or  any  large 

(/)  R.  t.  Tvmrrandoiheri,  13  East,  C™)  S-  '■  Lord  Grry  and  elkert,  3 

£28.     Ci(«dbj7'<iun/on,J.  in  R.T.$<-       State  Trials,  SI9  ;  I  Eait,  P.  C.  460. 
tcard  tt  al.  1  Ad.  &  El.  711,  to  show  (r)  Id.  ibid.    See  alio'  R.  t.  JMoMf 

that  it  is  not  the  rombiniiiK  (a  do  any       andolhrr;  3  Barr.  R.  1434. 
m-  (o)   Stra.  195. 

(p)  3  liut.  H3. 
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body  of  men  ;  as  to  raise  the  prices  of  the  funds  by  false  rumours  (g) ; 
or  by  magistrates  to  present  a  false  certificate  that  a  road,  under  in- 
dictment, is  in  repair  (r). 

4.  Conspiracies  affecting  public  trades ;  as  combinations  to  prevent 
an  individual  from  exercising  his  particular  trade (<),  or  among  work- 
men to  raise  their  wages ;  concerted  schemes  to  cheat  by  pretences  of 
one  being  a  merchant  and  the  other  a  broker,  and  so  to  sell  un- 
wholesome and  useless  provisions  in  barter  for  articles  of  value  (0; 
and  schemes  to  carry  on  an  extensive  system  of  swindling  (u). 

5.  Conspiracies  wrongfully  to  prejudice  another  by  the  use  of  some 
falsity,  though  neither  tlie  injury  nor  the  falsity  would  be  indictable  in 
themselves ;  and  this,  whether  the  injury  be  calculated  to  afiect  the 
person,  the  property,  or  the  character  (v).  Thus,  a  conspiracy  to 
destroy  the  reputation  of  an  individual  by  imputing  mere  immo- 
rality (w) ;  to  charge  a  man  falsely  as  the  father  of  a  bastard  child  (t)  ; 
to  set  up  a  fictitious  claim  to  an  estate,  and  marry  under  feigned 
names  in  order  to  give  a  colour  to  the  title  (y);  and  to  defraud  an 
individual  of  money  by  wilfully  misrepresenting  facts  or  concealing 
truth,  are  indictable  as  conspiracies.  But  no  indictment  will  lie  for 
oonspiring  to  give  a  false  warranty,  e,g,f  of  a  horse,  without  actual 
proof  that  the  parties  concerted  to  effect  a  fraud,  and  not  merely  that 
they  took  on  themselves  to  make  assertions  severally  which  proved  to 
be  groundless  (z). 

6.  Conspiracies  to  effect  any  flagrant  immorality,  as  the  seduction 
of  a  young  lady  from  her  father  (a). 

7.  Conspiracies  by  parish  ofiicers  to  procure  by  sinister  means  un- 
suitable marriages  between  paupers,  in  order  to  discharge  one  parish 
and  charge  another,  have  been  held  indictable,  not  only  on  the  ground 
of  the  injury  done  to  the  parish  charged,  but  of  the  profanation  of  the 
marriage  tie  (6).  But  where  a  young  man  belonging  to  one  parish  had 
gotten  with  child  a  young  woman  belonging  to  another,  and  the  parish 


(f )  R.  r.  De  Berenger,  Lord  Coeh' 
amd  otkert,  3  M.  &  S.  67. 

(r)  X.  ▼.  Mawbeyamdo4her9,  6  T.  R. 
$19—638. 

(«)  JL  V.  EeeUt,  1  Leaeb,C.  C.  274, 
MM  eUed  by  Lord  BUenbonmgkf  13  East, 
231. 

(/)  R.  V.  Maearty  and  Fordinhtrgk, 
S  Loid  Rajm.  1179.  See  2  East,  P.  C. 
824  ;  and  Begma  t.  Orbell,  6  Mod.  42. 

(v)  R.  T.  Robertt,  1  Campb.  399. 

(v)  Hawk.  b.  1,  c.  72,  8.2. 


(uf)  1  Bla.  Rep.  392. 

(«)  R  T.  Amuirong,  I  Ventr.  301 ; 
tee  Form,  po»t, 

(p)  R,  T.  jRo^MMOfi,  1  Leacb,  39. 

(z)  R,  T.  Pgwell  and  otken,  1  Starlc. 
Rep.  432. 

(a)  R,  ▼.  Lord  Oreg  and  otkert^  3  St. 
Tr.  519  ;  East,  P.  C.  460. 

(6)  R.  V.  Tarrant,  4  Burr.  2106; 
R.  V.  Herbert,  1  East,  P  C.  461 ;  R,  t. 
Compton,  Cald.  246 ;  i?.  ▼.  Seward  et  at, 
1  Ad.  &  El.  706 ;  3  Nev.  &  Man.  557. 
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officers  of  tlie  woman's  parish  gave  the  man  two  guineas  to  marry  her; 
with  tiie  coiiscDl  of  his  father,  and  both  parties  were  willing  lo  marrjr, 
it  was  holden  by  BuUer,  J.,  that  no  indicliucnt  for  conspiracy  coulA 
be  supported  {c). 

6.  Conspiracies  to  express  a  preconcerted  disapprobation  of  an  actoc 
or  dramatic  performance  exhibited  on  the  public  stage  id). 

Iruiiclmenl ■] — The  offence  of  conspiracv,  from  its  nature,  cannot 
be  committed  by  one  alone;  and.  therefore,  a  husband  and  wife  can- 
DOt  be  indicted  for  couapiracy  wiiliout  oiliers  (c).  But  if  H.  is  in- 
dicted for  tliat  he  with  A.  and  with  many  others  conspired,  &c.,  and' 
the  bill  is  found  agaiiisl  one  only,  he  may  be  convicted  of  conspiring 
with  his  associates  while  they  remain  untried  {/).  And  even  wh«r« 
the  other  defendant  hns  pleaded  and  is  alive,  but  has  not  been  tried, 
a  verdict  of  guilty  of  conspiring  with  him  may  be  sustained,  and 
judgment  given  on  it,  although  it  is  possible  that  he  may  afierwaidl 
be  acquitted  {</).  A  man  may  also  be  convicted  of  conspiracy  with 
persons  unknown,  if  the  evidence  will  sustain  such  an  alle^tion  (A). 
Counts  for  other  misdemeanours  may  be  Joined  with  counts  for  coo^ 
spiracy  ;  and,  in  fact,  counts  alleging  the  commission  of  an  affencv 
are  often  added  to  others  for  a  conspiracy  lo  effect  it.  ^ 

Where  the  object  of  a  conspiracy  is  in  itself  illegal,  it  is  not  nece^ 
sary  lo  stale  llie  means  by  ivhicb  it  was  proposed  lo  accomplish  the 
purpose  (i),  they  being  "  matter  of  evidence  to  prove  the  charge,  and 
not  the  crime  itself"  (7).  And  it  lias  even  been  holden  that  an  in- 
dictment charging  the  defendants  with  conspiring  "  by  divers  false 
pretences  and  subtle  means  and  devices  to  obtain  from  A.  dtren 
large  sums  of  money,  and  to  cheat  and  defraud  him  thereof,"  is  suf- 
ficient, without  specifying  any  of  the  "  pretences,  means,  or  devices"  (I). 
As  the  gist  of  the  offence  is  the  conspiracy,  even  where  the  object  of 
it  is  in  itself  illegal,  it  is  never  necessary  in  such  a  case,  though  uaoa). 


(_e)  B.  T.  Fowler,  I  Eut's  P.  C.  461 ;  spire  cum  mulIU  aliit,  sad  that  it  ml(fat 

and  tee  R.  v.  Staard  tl  at.  1  Ad.  &  El.  be  so  laid. 

JO6.P01I.  Chsp.  XI.  •-11.  0)  R.t.J.S.S.C(ioit,bB.&C.M9. 

(d)  Clifford  V.  Brandon,  2  Campb.  (h)  R.  1.  Scoll,  3  Bun.  R.  1262.  Sea 
3G9,  ante.  Rrg.  1.  Cojpor  md  olhen,  2  Moo.  C.  C 

(e)  Hank.  B.  I.e.  72,  i.  8.  lOI. 

(/)  Heme's  case,  atednndicted  OB  in  (i)  R.  v.  Bcele;  Luch,  C.C.  27*, 

R.  r.  Kitmeriles  and  Moor,  Stra.  193.  S.C.in  note;   13Eut,R.230. 

On  motion  in  arreit  of  judgment  on  the  (j)  Pei  Bullrr,  J.  in  R.  r.  EaJm.  I 

ground  that  H.  could  not  have  conspired  Leach,  C.  C.  277  ;  ud  see   SCtl  193; 

with  A.,  the  court  gave  judgment  agaiDsC  I  Vent.  3Di. 

H.,sajing  it  wu  found  that  he  did  con-  (»)  R.  t.  OUItial.  2B.  &Ald.»M. 
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to  state  any  avert  act  done  in  pursuance  of  the  conspiracy;  and  counts 
omitting  such  statement  should  always  be  inserted  (/).  But  when  it 
is  relied  on  for  a  prosecution,  that  a  particular  proceeding  is  a  con- 
spiracy»  because  it  is  to  be  carried  into  effect  by  unlawful  means^  such 
illegal  means  and  overt  acts  must  be  stated  as,  if  proved^  will  amount 
to  an  offence  (m). 

Offence  cognizable  at  Sessions,] — ^The  offence  of  conspiracy  is  cog- 
nizable by  the  court  of  quarter  sessions,  as  a  conspiracy  is  holden  to  be 
a  trespass ;  aad  such  a  trespass  is  indictable  at  sessions,  as  tending  to 
a  breach  of  the  peace,  though  not  committed  with  force  and  arms  (»). 


General  Outline  of  an  Indictment  for  Conspiracy. 

That  A.  B.  late  of,  &c  [here  9tate  the  namei  and  additimu  €fdU  the  d^/hidants] 
being  persons  of  evil  minds  and  dispositions,  on,  Sec  at,  &c.  [the  venue']  (o)  unlaw- 
fully and  wickedly  [or,  if  the  cotupiraey  be  malicioue^  say  **/aUely  and  maliei' 
muiyf"']  did  conspire,  combine,  confederate,  and  agree  together  (p)  to  [here  state 
the  oijeet  qf  the  comapiracy,  as  in  the  following  precedents.]  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  A.  B.,  Sec. 
in  pnnuance  of  and  according  to  the  said  conspiracy,  combination,  confederacy, 
and  agreement  between  them  the  said  A.  B.,  &c.  as  aforesaid,  had,  did  (q)  on,  &c. 
at,  &c.  [the  place  where  the  overt  act  took  place]  [here  set  out  the  overt  acts  qf 
cotupiraey']  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 
[^Add  a  second  count ,  stopping  at  the  statement  qf  the  conspiracy ,  omitting  the  overt 
acts,  and  concluding  as  above.} 


Indictment  at  Common  Law  for  a   Conspiracy  among  Workmen  la 
raise  their  Wages  and  lessen  the  Time  of  Labour. 

That  A.  B.  late  of,  &c.  [and  others,  setting  out  all  their  names  and  additions]  being 
workmen  and  journeymen  in  the  art,  mystery,  and  msnual  occupation  of  a  wheel- 
wright, and  (alsely  and  firaudulently  conspiring  and  combining  unjustly  and  oppres- 
atrely  to  increase  and  augment  the  wages  of  themselres  and  other  workmen  and 
journeymen  in  the  said  art,  and  unjustly  to  exact  and  extort  great  sums  of  money 
for  their  labour  and  hire  in  their  said  art,  mystery,  and  manual  occupation  from  the 
masters  who  employ  them  therein,  on,  &c.  at,  &c.  together  with  divers  other  work- 


(/)  B,  T.  Gmetal.2B.&,  Aid.  204  ; 
Reg,  T.  Best  et  al.  2  Lord  Raym.  1167 ; 
R,  T.  Eccles,  1  Leach,  274 ;  R.  t.  Kin- 
nersley  and  Moor,  Stra.  193. 

(m)  See  per  Lord  Denman,  C.  J.,  1 
Ad.  &  £1.  714  ;  and  per  WiUiams,  J., 
id.  716,  R,  ▼.  Seward  et  al. 

(»)  R.  T.  Rispal,  3  Burr.  R.  1320. 

(o)  The  Tenne  must  be  laid  where  the 
oonspiracy  is  entered  into,  not  where  it 


takes  effect,  1  Lord  Raym.  370. 

(p)  The  fact  of  conspiracy  need  not 
be  directly  proved,  but  may  be  collected 
and  inferred  from  collateral  circum- 
stances, 1  Bla.  R.  392  ;  R.  t.  Parsons  t 
and  it  may  be  proved  by  the  prisoners* 
expressions,  though  without  further  overt 
act,  R,  V.  Kinnersley  and  Moor^  Stra. 
193. 

(q)  See  above,  as  to  overt  acts. 

z  2 


J-IU  or   C<i»5PUlACT. 

men  and  joumiynien  In  the  »me  krt,  tDj^t^rj.  ind  mumsl  occDpntian.  (rhow  n*mel 
ta  tbc  jnrori  arnreuid  we  as  jtt  unknoiTD,  milBwfuUy  did  aegemWe  »nd  meet  Ioe» 
thcT,  tod  M>  being  usembled  and  iii«l,  did  then  and  there  nnjaallj  and  Cflrrupdf 
conspire,  combine,  conredente,  and  agree  among  tttemtelves.  that  none  of  Ihe  ni4 

coQipiratori.  after  the  Mme day  of stould  work  at  any  lower  or  le»4e: 

tlun  file  shillings  for  hewing  of  every  hundred  of  spokea  for  wbeela.  and  eiglil 
lingg  far  mhking  of  ecery  pair  of  hinder  irheelg.  for,  and,  or  on  acoount  of  any 
or  employer  whalsoeier  in  the  aaid  art,  myittery,  and  occDpstioa ;  and  alio, 
none  of  Ihe  taid  conigjinttora  would  work  day  work,  or  labour  aay  longer  lIuD  I 
the  hour  of  eU  in  the  morning  till  th«  hour  of  wvta  iu  tbe  eieaing  in  each  d^, 
from  thenceforth,  to  the  great  damage  and  oppreuioo  not  only  of  their  m 
employing  ttinn  in  the  said  ait,  mystery,  and  manual  oecapation,  bat  also  of 
otliera  of  her  majesty's  liege  aubjecta  ;  against  tbe  ]ieace,  (tc. 

Jndictintnt  at  Common  Law  for  a  Cnnfpiracy  by  Joitmeymen  Maim- 
/aclurers  lo  raise  the  Price  of  Labour,  and  to  prevent  oUierM  fremi 
working. 

That  T.  B.  lute  of,  &c.  {'etliag  mil  all  Ihe  nana  and  amiioru]  togetber  will 
diien  other  evil  disposed  persona,  to  Ihe  namhcr  of  oue  tbouaaod  anil 
whose  names  are  to  the  jnrori  aforesaid  as  yet  unknown,  on.  Sec.  at,  Ac. 
workmen,  and  journeyioen  in  the  art,  mystery,  and  manaui  occupation  of  wi 
and  unlawfully  deTinirig  and  inteading  unjustly  and  oppressivel; 
increase  the  wages  of  themselves  and  other  workmen  and  Joumeymeii 
art,  mystery,  and  manual  occupatiou,  and  unlawfully  and  unjnstly  to  eix 
great  sums  of  money  for  their  labour  and  hire  in  the  said  art,  mystery,  and  naBiid 
oceiipolioii,  from  the  mnaicrs  who  cmplnycd  them  therein.  Jid  urilawrully.  unjustly, 
and  corraptly  combine,  conspire,  consult,  conient,  and  agree  among  thenuelTca  to 
demand,  exact,  and  obtain  for  themselves  and  other  workmen  and  joumeymen  in  tbe 
■aid  art,  mystery,  and  manual  occupation,  from  the  maslen  who  employed  llien 
therein,  greater  wages,  hire,  and  reward  for  tbeir  labonr  and  woric  as  inch  wDrkmea 
and  journeymen,  tban  the  usual  and  customary  wages,  hire,  and  reward,  then  unuHj 
paid  for  their  labour  and  work  as  sneh  workmen  and  jonmeymea  by  the  maitera  wk« 
employed  them  as  such  workmen  and  joumeymen  in  the  laid  art,  mystery,  and 
manna]  occupation.  And  the  jurors,  &c.  that  in  punnance  of  the  said  cooipincy, 
combiuation.  and  agreemeut.  and  in  order  to  carry  their  said  ioteDtioni  into  effect, 
the  aaid  T.  B.  &c.  with  the  said  other  evil  disposed  persons,  whose  names  ar«  ta  the 
said  jurors  ss  yet  unknown,  did  then  and  there,  and  for  a  long  time  before  and  after- 
wards, desist  from,  and  totally  leave  and  refuse  to  contitiue  their  labonr  and  woittl 
Buch  workmen  and  joumeymen,  and  did  then  and  there,  and  on  diTen  other  dap 
and  times,  as  well  before  as  afterwards,  in  a  violent  and  tumaltaons  manner  meet 
and  assemble  together,  at,  &c.  aforesaid,  and  ditera  other  places,  and  alKi  then  and 
there  on  divers  other  days,  at  well  before  as  after,  go  about  from  place  to  place  and 
to  the  warehouses  and  workshops  of  divers  masters  and  persons  employing  enck 
workmen  and  joumeymen  in  the  said  art,  mystery,  and  manual  occupation,  and  par- 
ticularly to  the  warehouse  and  workshop  of  one  D.  R.  and  one  H.  R.,  being  maslen 
and  persons  as  aforesaid,  with  intent  and  in  order  to  alarm  and  terrify  the  said  D.  R, 
and  H.  R.  and  other  such  masters  and  employers,  and  by  threats  and  mcDicei  In 
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erase  mnd  procure  the  taid  D.  R.  and  H.  R.  and  other  such  masters  and  employers 
to  give  greater  wages,  hire,  and  reward  to  snch  workmen  and  journeymen  for  their 
laboor  and  work  as  snch  workmen  and  journeymen  than  the  usual  and  customary 
wages,  hire,  and  reward,  then  usually  paid  for  their  labour  and  work  as  such  work- 
men and  journeymen  by  the  masters  who  employed  them  as  such  journeymen  and 
workmen  in  the  said  art,  mystery,  and  manual  occupation,  and  did  then  and  there 
cause  and  procure,  and  compel  dtrers  such  workmen  and  journeymen  to  leave  and 
desist  from  the  work  and  labour  in  which  they  were  respectiTely  employed  as  such 
workmen  and  journeymen,  and  did  then  and  there,  with  force  and  arms^  seize,  take* 
and  carry  away  from  diTcrs  workmen  and  journeymen  in  the  said  art,  mystery,  and 
manual  occupation,  divers  shuttles  of  and  belonging  to  such  workmen  and  journey- 
men respectiTely,  and  by  them  respectiTely  used  in  their  work  and  labour  as  suoh 
workmen  and  journeymen,  and  did  also  then  and  there,  and  on  diTers  other  days,  as 
well  before  as  after,  unlawfully,  riotously,  and  tumultuously  assemble  and  gather 
themselTes  together,  at,  &c.  aforesaid,  and  diTers  other  places  in  the  said  county, 
and  remain  and  continue  together  for  diTers  long  spaces  of  time,  to  wit,  the  space  of 
tweWe  hours  each  of  the  said  days,  and  during  all  those  times  make  diTers  great 
riots,  routs,  tumults,  and  disturbances,  to  the  great  terror  of  all  the  liege  and  peace- 
able subjects  of  our  said  lady  the  Queen ;  to  the  great  damage  and  oppression  not 
only  of  the  masters  employing  them  and  other  workmen  and  journeymen  in  the  said 
art,  mystery,  and  manual  occupation,  but  also  of  diTers  other  liege  subjects  of  our 
said  lady  the  Queen ;  against  the  peace,  &c.     [Second  eouni  /or  ihe  riot,  S(e, 

Indictment  against  Master  Shoemakers  for  a  Conspiracy  not  to  em- 
play  Journeymen  Shoemakers  who  had  left  their  last  Master 
without  his  consent. 

That  T.  B.  late  of,  &c.  and  T.  D.  late  of,  Sea.  being  eril  disposed  persons,  and 
oontriTing  and  unlawfully,  wickedly,  and  maliciously  intending  to  injure,  prejudice, 
and  aggricTe  diTcrs  good  and  worthy  subjects  of  this  realm,  being  respectiTely  jour- 
neyman shoemakers,  and  to  deprlTC  them  of  the  means  of  their  liTelihood,  heretofore, 
to  wit,  on,  &c.  at,  &c.  did  unlawfully  conspire,  combine,  and  confederate  and  agree 
together,  and  to  and  with  diTers  other  persons  to  the  jurors  aforesaid  as  yet  un- 
known, being  respectively  master  shoemakers,  that  they  would  not,  nor  would  either 
of  them  retain  or  employ  any  journeyman  who  should  leave  their  respectiTC  services 
without  the  consent  of  the  person  or  persons  they  might  have  last  worked  for.  And 
the  jurors,  &c.  do  further  present,  that  in  pursuance  of  the  said  conspiracy,  com- 
bination, confederacy,  and  agreement,  between  the  said  T.  B.  and  T.  D.  so  as 
albiesaid,  had,  the  said  T.  B.  and  T.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
aforesaid  did  respectively  refuse  to  retain  and  employ  O.  P.,  Q.  R.  8cc.  being  then 
and  there  respectively  journeymen  shoemakers,  and  who  had  tibfore  then  respectiTely 
left  the  serrice  of  W.  X.,  Y.  Z.  &c.  for  whom  they  had  last  worked,  without  the 
consent  of  the  said  W.  X.,  Y.  Z.  &c.  for  and  on  account  of  their  baring  left  such 
lerrice  as  aforesaid ;  against  the  peace,  &c.     [Second  count  omitting  the  overt  act,'} 


Jniiictment  fur  contptrinff  to  proctire  and  pritcvTing  hw>  Pttipm  l»'W 
be  married,  in  order  to  charge  a  foreu/fi  Pariih  with  the  Menu*  , 
ttnancc  of  Ihe  Woman  (r), 

Thsl  A.  B.  UW  of,  kc.  ytoiuan,  C.  D.  late  of,  kc.  yeoman,  E.  F.  laUr  ol,  he. 
jeoiata,  and  G.  H,  l«lc  <j(,  St.  jeoman,  being  penoni  of  wicked  miiidi  snd  dUpo. 
Hlioiiii  (itnJ  IboiiiidA.  B.,  C.  D.,  and  E.  F.  being  OTtriecrB  of  Ihc  imor  i,(  U..  hU 
parUb  of  Si.  M.  N.  to  the  uid  county  of  S.)  wicVedly  and  malicioualy  deiuisg  u4 
intondbg  oulawfullj  and  unjusUy  to  i.rofane  and  abuse  llie  nlo  of  mairiage.  lod  to 
■{grlcTe  and  opycrt*  the  inbabitanta  of  the  pariih  of  M.  ia  Ihc  tud  coontj  of  & 
Mid  alao  to  lubjecC  Ibe  uid  inhabitant!  of  Ihe  aaid  parish  of  M.  mlh  the  biutboi 
■nd  muDtmauce  of  one  E.  W.  tingle  womio,  ihe  the  said  E.W.  not  faaiing  ta§ 
Ic^  place  afKtUenietititithin  the  aaid  [larisb  of  M.  batthen  beiag  a  poor  impottat 
perion,  and  an  inhabitiuit  legally  aetlled  iu  the  said  psrUb  of  St.  M.N.  on.  &c  ^ 
tbe  nid  parish  of  St.  M.  N.  in  the  aaid  county  of  S.  oalairiully,  wUkedJj,  and  id«E- 
ciouily  did  amun^  themaeWeB  combine,  conapire,  oonfedemte,  and  agree  to  caoae  and 
procare.  by  illegal  mcaua,  inducementa,  and  dericc>i  one  E.  U.  a  poor  impetent 
pertoD,  and  on  inhabitant  legally  si'ltled  in  the  piuiih  of  M.aforeaaid,  in  thecoma 
of  S.  and  lhi>  uid  E.  W.  of  tlie  laid  parish  of  Si.  M.  N.  in  the  county  of  S.  aia^ 
woman,  to  be  nmrried,  lliey  the  said  A.  B..  C.  D.,  E.  F.,  and  G.  H.  then  and  then 
trell  knowing,  and  each  of  them  well  knowing,  the  eaid  E.  U.  to  be  ■  poor  inpolot 
person,  and  an  inhabitant  legally  settled  in,  and  then  chargeable  to  tbe  said  parid^ 
of  M.  in  Ihe  laid  coanty  of  S.,  and  alto  tlicn  and  Ibere  well  knowing,  and  eadt  of 
them  well  knowing,  that  the  said  E.W.  was  a  poor  impotent  person,  and  an  inbs* 
Utant  legally  settled  in,  and  then  chargeable  to,  the  said  pirith  of  St.  M.  N.  in  \iM 
lamecountv:  nnd  tliol  rho'  the  snid  .\.  R..  C.  D,,  E.  F,,  nii.l  (i.  H,  beinc  such 
perioDS  as  aforesaid,  and  tben  and  there  well  knowing,  and  each  of  tbem  ireU  bow- 
ing, the  premise!  aforeaaid,  afterwards,  to  wit,  on,  &e.  in  further  prosecntiDn  of  the 
aaid  most  nnlawful,  wicked,  and  malicioui  deiicei  and  inteationa  of  them  tbe  aaid 
A.  6.,  C.  D.,  E.  F.,  and  G.  H.,  and  in  parsuance  of  and  according  to  the  laid  nn- 
lanful,  wiched,  and  malicioui  combination,  conspiracy,  confederacy,  and  agreementi 
between  them  tbe  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  as  aforeuid,  before  bad,  did 
unlawfully,  wickedly,  and  maliciously  aolicit  and  petaaade  the  said  B.  W.  to  many 
and  take  to  be  her  huaband  him  the  said  E.  H. ;  and  the  better  to  induce  the  nid 
E.  W.  to  marry  and  take  to  be  her  bniband  biro  the  said  E.  H.  did  promise  tfaat 
they  the  said  A.  B.  and  C.  D.  would  giie  onlo  them  the  laid  E.  W.  and  E.  H. 
money  to  buy  tome  furniture  with.  And  that  they  Ihe  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  H.  afterwards,  to  wit,  on,  &c.  at,  &c.  in  further  prosecution  of  the  aaid  matt  <»• 
lawful,  wicked,  and  malicious  devices  and  iatenlioBS  of  tbem  the  said  A.  B.,  C.  D., 
E.  P.,  and  G.  H.,  and  in  pursuance  of  and  according  to  tbe  aaid  unlawful,  wicked, 
and  malicloug  combination,  conspiracy,  confederacy,  and  agreement  between  tliem  to 
at  aforesaid  before  had,  did  unlawfully,  wickedly,  and  maliciously  aolicit 

(r)  Merely  persuading  a  poor  man  and  hea  for  conspiring  merely 

woman  to  marry  is  no  offence,  though  the  pariib  of  the  wife  from 

the  latter  is  pregnant,  unlets  done  by  her  and  to  throw  it  on  he 

anfair  and  undue  means,  at  force,  threat,  ancb  marriage,  R.  t.  Sncir. 

ur   falae  pretence;   and  no  indictment  1  Ad.  &EI.7(I6;  3Nev.  Mi 
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the  Mdd  E.  H.  to  manry  and  take  to  be  his  wife  the  taid  E.  W. ;  and  the  better  to 
induce  tiie  said  E.  H.  to  marry  and  take  to  be  hit  wife  the  said  E.  W.  they,  the  said 
A.  B.,  C.  D.,  E.  F.,  and  G.  H.  £d  then  and  there  propose  to  and  promise  him  the 
said  E.  H.  that  they  the  said  A.  B.,  CD.,  E.  F.»  and  G.  H.  would  giTe  unto  him 
the  said  E.  H.  two  gmneas  (meaning  two  pieces  of  gold  coin,  of  the  proper  coin  of 
this  realm,  called  guineas,  of  the  value  of  two  pounds  and  two  shillings),  to  buy 
goods  with.  And  that  they  the  said  A.  B.  and  C.  D.  afterwards,  to  wit,  on  the  said, 
&e.  in  fiorther  prosecution  of  the  said  most  unlawfol,  wicked,  and  malicious  devices 
and  intentions  of  them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  and  in  pursuance  of 
and  according  to  the  said  unlawful,  wicked,  and  malicious  combination,  conspiracy, 
confederacy,  and  agreement  between  them  and  the  said  E.  H.  and  E.  W.  so  as  afore- 
said before  had,  did  nnlawfolly  procure  and  obtain,  and  cause  to  be  procured  and 
obtained,  a  Ucenoe  for  the  marriage  of  them  the  said  E.  H.  and  E.  W.  And  the 
jurors,  &c.  that  the  said  A.  B.  and  C.  D.  afterwards,  to  wit,  on,  &c.  at,  &c.  in  pur- 
•omee  of  and  according  to  the  said  unlawftil,  wicked,  and  malicious  combination, 
eoBspiracy,  confederacy,  and  agreement  between  them  the  said  A.  B.,  C.  D.,  E.  F., 
and  G.  H.  so  as  aforesaid  before  had,  did  unlawfully  cause  and  procure  them  the 
nid  E.  H.  and  E.  W.  to  be  married  ;  and  that  they  the  said  E.  H.  and  E.  W.  were 
then  and  there  married :  and  that  they  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  did 
then  and  there  provide  for  and  give  unto  them  the  said  E.  H.  and  E.  W.  a  dinner 
as  a  recompence  to  the  said  E.  H.  and  E.  W.  for  their  being  so  married  as  aforesaid, 
and  afterwards,  to  wit,  on,  &c.  they  the  said  A.  B.,  C.  D.,  £.  F.,  and  G.  H.  in 
pursuance  of  and  according  to  the  said  unlawful,  wicked,  and  malicious  combination, 
eonspiraey,  confederacy,  and  agreement  between  tbem  so  as  aforesaid  before  had, 
at,  &c.  aforesaid,  did  give  unto  them,  the  said  E.  H.  and  E.  W.  two  pieces  of  gold 
coin,  of  the  proper  coin  of  this  realm,  called  guineas,  of  the  value  of  two  pounds  and 
two  shUlings,  as  a  farther  recompence  to  them  the  said  £.  H.  and  E.  W.  for  their 
being  so  married  as  aforesaid.  And  the  jurors,  &c.  that  by  reason  and  means  of  the 
said  unlawful,  wicked,  and  malicious  combination,  conspiracy,  confederacy,  and 
agreement  between  them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  so  as  aforesaid 
before  had,  and  of  the  said  premises,  in  pursuance  thereof,  the  said  E.  W.  hath  be- 
come and  now  is  chargeable  to  the  said  inhabitants  of  the  said  parish  of  M.,  whereby 
the  said  inhabitants  have  been,  and  still  are  put  to  a  great  expense  in  relieving  and 
■maintaining  of  the  said  E.  W.  to  the  great  damage  of  the  said  inhabitants  of  the  said 
pcridi  of  M.  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  being  persons 
of  wicked,  &c.  [at  m  the  first  count  to  the  eontpiracy] ,  combine,  conspire,  oon- 
iUerate,  and  agree  to  cause  and  procure  the  said  E.  H.  a  poor  impotent  person, 
and  an  inhabitant  legally  settled  in  the  parish  of  M.  aforesaid,  in  the  said  county  of 
S.  to  marry  and  take  to  be  his  wife  the  said  E.  W.  of  the  said  parish  of  St.  M.  N. 
in  the  said  county  of  S.  single  woman ;  they  the  said  A.  B.,  C.  D.,  £.  F.,  and 
G.  H.  then  and  there  well  knowing,  &c.  [at  infirtt  counf],  and  that  they  the  said 
A.  B.,  C.  D.,  E.  F.,  and  G.  H.  being  such  persons,  afterwards,  to  wit,  on,  &c. 
at,  &c.  aforesaid,  in  further  prosecution  of  the  said  last-mentioned  wicked  and  mali- 
dons  devices  and  intentions  of  them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  and 
in  pursuance  of,  and  according  to  the  said  last-mentioned  unlawful,  wicked,  and 
auUdous  combination,  conspiracy,  confederacy,  and  agreement  between  them,  so 
as  aforesaid   before  had,  did  unlawfully,  wickedly,  and  maliciously  solicit  and 
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pfrmade  tha  slid  E.  H.  to  murj,  uid  lake  to  be  hi*  olfc,  Ihe  mid  E.  W. ;  and  tW 
batiei  [0  laducc  Uie  wlJ  E.  U.  ta  raarry  and  take  to  be  hU  wife  the  «ud  E.  W.,' 
tbe<r  tliE  uid  A.  B.,  C.  D.,  E.  F.,  uid  G.  H.  dia  thiia  ai.d  tbrre  (jropose  to  u>< 
promiK  him  the  uid  E.  H.  tbat  Ibcj  the  Enid  &.  B.,  C.  D.,  E.  P..  sad  G.  Br 
would  give  unto  him  the  uid  E.  H.  two  fpiineai  (meaning  two  pieres  of  gold  cciM 
of  the  proper  coin  of  this  realm,  called  guinea*,  of  the  inlue  of  two  pounds  and  '«• 
(hlUingi)  to  tray  gooda  with,  nnd  Ihsl  [hrf  the  uid  A.  B.  and  C.  D.  aFtcmrdt.  to 
wit,  OD,  &c.  in  further  proweutiun  of  the  said  inoit  unlawful,  wicked,  and  malidon* 
deiices,  and  iatention*  of  them  the  said  A.  B,.  C.  D„  E.  F..  and  G.  H.,  uid  m 
pursuance  ut,  and  accordiug  to  the  aaid  lut-meDtioned  unlawful,  wicked,  and  mafii 
(lioue  combination,  conipiraej,  confederacy,  and  agreement  between  them  the  s^ 
A.  B.,  C.  D.,  E.  F..andG.  H.  ao  a*  aforeoid  before  bad,  did  nnUwfuUy  pivcwf 
and  oblun,  and  cause  to  be  procured  and  obuined,  » lieeaee  for  the  macrii^  offi 
him  the  eiid  E.  II.  to  and  with  ber  the  Mid  E.  W.  And  the  juron.  &c.  that  tM 
aaid  A.  B.  and  C.  V,  allerwarila,  to  wit,  on,  Sic.  at,  &c.  in  order  lo  ac«impliih|. 
perfect,  and  bring  to  effect  the  said  lut- mentioned  unlawful,  wicked,  aiid  malicioM 
dericea  and  inlenlion-  of  (bem  (be  aaid  A.  B.,  C.  D.,  E.  F..  and  G.H,.  Id  pumano* 
of  and  according  (o  (he  aaid  lasl-mcDtiaiied  unlawfiil,  wicked,  and  maliciona  comUi 
nation,  conapiracf ,  confederacy,  and  agreement  between  them  and  the  aud  E,  B. 
and  E.  W.  ao  ai  aforeuid  before  bad,  did  nnlawfullj  cause  and  procurv  him  tte 
■aid  E-H.  to  be  married  to  and  with  her  the  said  E.  W.,  and  that  Ibey  the  said  E.  H. 
and  E.  W.  were  then  and  there  married  ;  and  that  they  the  said  A.  B.  and  C.  D. 
did  then  and  there  proiide  for  and  give  unto  to  Ibem  the  said  E,  H.  and  E.  V,'.m 
dinner,  aa  a  recompenee  lo  the  said  E.  H.  for  so  marrying  and  taking  to  be  hiCi 
wife  the  aaid  E.  W.  as  aforesaid,  and  afterwards,  to  wit,  on,  &c.  aforesaid,  they  ite 
said  A.  B..  C.  D.,  E.  F,.  and  G.  H.  in  putiuance  of,  and  according  to  the  (aid  last. 

and  agreement  between  them  ao  aa  aforeiaid  before  had,  at,  &c.  in  the  aaid  oowi^ 
of  S.  did  give  unto  him  the  aaid  E.  H.  one  piece  of  gold  coin,  of  the  proper  coin  of 
thia  tvalm,  called  a  guinea,  of  the  value  of  twenty-one  abillingi,  aa  a  further  rvcun- 
pence  to  him  tha  aaid  E.  H.  for  ao  mairying  and  taking  to  be  hi*  wife  the  aaid  E.  W. 
aa  atilreaaid.  And  the  juroia,  Ik.  that  by  reaaon  and  means  of  the  aaid  laat-meii* 
tioned  onlawTnl,  wicked,  and  malicioua  combination,  conapiracy,  confederacy,  and 
agreement  between  tbem  the  aaid  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  >o  ai  afoicnjd 
before  had,  and  of  the  aaid  last- mentioned  pramiiBs,  in  purauance  thereof  tha  nid 
E.  W.  bath  become,  and  now  is,  chargeable  to  the  aaid  inhabitants  of  the  aaid 
parish  of  M.  whereby  the  said  inbabitanta  were  and  still  are  pat  to  a  great  eipeaie 
in  relicTing  and  maintaining  of  the  said  E.  W.,  to  the  great  damage  of  the  aaid  in- 
babitanta of  the  pariah  of  M.  and  against  the  peace,  &c.  [A  Ihird  rmaUJbr  tolieil- 
ing  md  procuring  Iht  vntmoH  ta  marry  the  nun  .•  and  a  Jburth  commt  for  a  cen- 
iptraey  bi  is  Ihtfirii,  ontilting  all  Ottrt  ae(».] 

Indictment  for  conspiring  lo  charge  a  Man  uiilh  receiving  Stolen 
Goods,  and  thereby  obtaining  Money  for  compounding  the  same, 
and  causing  him  lo  lay  out  a  Sum  of  Money  for  the  Entertainment 
of  the  Conspirators  at  one  of  their  Houses. 

That  W.  O.  late  of,  &c.  sod  W.  B.  late  of,  &c.  wickedly  deriaing  and  intending 
one  A.  E.  not  only  of  his  credit  and  good  reputation  unjustly  to  deprive,  bat  alto 


OF   COMSPIRACT.  345 

to  6bUim  and  aeiiure  to  tbemaelTei,  of  mod  from  tba  said  A.  £.  dWen  large  sums  of 

■WMy  OB,  dec  at«  fte.  aforaaidt  did  amongst  themidf  es  conspire,  combine,  con- 

frdrrstc,  aad  agree  frlady  to  chaige  and  accoae  the  said  A.  £.  with  having  lately 

bsfere  knowingly  reoeiTed  certain  stolen  goods.    And  the  jnrors,  &c.  that  the  said 

W.  O.  and  W.  B.  afterwards,  to  wit,  on,  &c.  at,  &c.  according  to  the  said  conspi- 

ncy,  combination,  confederacy,  and  agreement  between  themselves,  before  had  as 

liwysaid,  fiilseiy,  wickedly,  and  for  the  sake  of  nnjost  lucre  and  gain,  did,  in  the 

fRScnoe  and  hearing  of  divers  persons,  charge  and  accuse  him  the  said  A.  £.  that 

ke  ^  said  A.  E.  had  bought  certain  hats,  that  were  stolen,  knowing  them  to  be 

rtska,  and  that  they  the  said  W.  O.  and  W.  B.  did  then  and  there  falsely  pretend 

to  the  said  A.  E.  that  a  bill  of  indictment  was  then  found  at  the  general 

of  Ae  peace,  hoUen  at  the  sessions-house  at «— ,  in  and  for  the  said  county 

if  N.  OB,  te.  then  last  past,  sgainst  him  the  said  A.  E.  for  receiving  stolen  goods, 

bsaing  tbit  saaae  to  have  been  stolen,  whereas,  in  truth  and  in  fact,  there  was  not 

tf  Ike  tisae  of  such  charge  and  accusation,  nor  at  any  time  before  or  since,  any  bill  or 

Hief  indictaient  whatsoever  in  any  manner  found  against  the  said  A.  E.  for  the  said 

apposed  oAenoe  to  fidsely  charged  on  him,  or  for  any  such  like  crime,  and  whereas 

ii  truth  and  in  Ihet,  the  said  A.  E.  was  never  guilty  of  the  said  supposed  offence,  or 

■7  other  offence  of  that  kind.    And  the  jurors,  &c.  that  by  the  said  false  accusa- 

tias,  sad  by  dirers  threats,  menaces,  and  allegations  of  them  the  said  W.  O.  and 

V.  B.  that  be  the  said  A.  E.  should  be  transported  into  parts  beyond  the  seas  for 

the  said  pretended  offence,  they  the  said  W.  O.  and  W.  B.  did  afterwards,  to  wit, 

M.  Ac  at,  Ace.  demand,  receive,  and  take  of  the  said  A.  £.  five  notes  of  the  bank  of 

Eigiaad,  eadi  of  the  said  notes  purporting  to  be  of  the  value  of  five  pounds,  for 

■d  ss  a  composition  of  the  said  pretended  offence,  and  to  discharge  the  said  A.  E. 

froBi  an  further  prosecution  for  the  same ;  and  they,  the  said  W.  O.  and  W.  B. 

U  also  then  and  there  by  the  false  and  wicked  pretences  aforesaid,  unlawfully 

Mse  and  procure  the  said  A.  E.  to  expend  and  lay  out,  and  the  said  A.  £.  did 

tkea  and  there  expend  and  lay  out,  twenty-five  shillings  of  lawful  money  at  a  certain 

kouK  of  public  entertainment  by  the  name  of  the  Royal  Hotel,  in aforesaid, 

a  wine  and  other  liquors,  in  the  company  and  for  the  entertainment  of  them  the 
uid  W.  O.  and  W.  B.  to  the  great  damage,  infamy,  and  disgrace  of  the  said  A.  £. 
■d  against  the  peace,  &c.     [Second  eotmt/or  a  conspiracy  only.] 

Ifidictment  for  Conspiracy  to  induce  other  Persons  to  commit  a 
Felony^ /or  which  the  Cwispirators  might. contrive  their  Conviction 
at'/  obtain  a  Reward  for  convicting  them. 

Tkat  T.  V.  late  of,  &c.  A.  M.  late  of,  &c.  and  R.  B.  late  of,  &c.  did  on,  &c.  an- 
Milly  and  vrickedly  combine,  confederate,  and  agree  together  to  obtain  and  pro- 
cut  certain  evil  disposed  persons,  that  is  to  say,  W.  S.,  W.  W.,  M.  H.  {and  others 
*jf  uaie.]  with  force  and  arms  feloniously  and  burglariously  to  break  and  enter,  in 
tie  night  of,  &c.  at,  &c.  the  dwelling-house  of  one  A.  M.  there  situate,  and  the 
pxxl*  of  the  said  A.  M.  then  and  there  being,  then  and  there  feloniously  and  bur- 
gUriously  to  steal,  take,  and  carry  away,  with  intent  that  the  said  T.  V.,  A.  M.  and 
R.B.  should  cause  the  said  persons,  to  wit,  the  said  \V.  S.,  W.  W.,  M.  H.  [and 
tki^tkertl  to  be  apprehended,  and  by  law  convicted  for  the  said  felony  and  burgkry, 
«d  thereby  wickedly  and  unjustly  procure  aud  obtuin  to  and  for  themselves  the 
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nidT.  v.,  A.  M.,  and  R.  B.,  the  rewards  ^toi  by  act  of 
convictiDD  of  penoni  tor  the  arina  of  butbrj',  agtistt  the  paace,  Ac 

Indictment  for  a  Contpiracy  to  make  a  great  Riot  and  to  dtMotui 
Walh,  Bvildings,  and  Fencet. 
That  A.  B.  hite  of.  &c.  [Homing  (he  ether  d^enJantt]  tofether  mth  diien  aOn 
evil  diapoKd  penonB,  Co  Ihe  jurors  aforeaaid  ai  ;et  nnknoim,  heretofore,  lo  wit,  on. 
&c.  with  force  aad  arms,  at.  Ike.  aforesaid,  did  anlawtbllf  oonipire,  combiBe,  cui- 
federate,  and  agree  together  unlawfoU^.  riotoualf ,  and  roatoBilj,  to  break  don, 
pall  down,  prostrate,  demolish,  snd  destroy  a  certain  wall,  and  certain  otbec  mc- 
lions,  buildings,  posts,  palei,  rails,  and  feoce*  of  one  C.  D.  there  then  tRcttd, 
Btandiog  and  being  Desr  a  certain  dwelling- haaaa  and  premiaea  of  the  said  C.  D. 
there  situate.  And  the  jurors,  &c.  that  in  ponuance  of  tbe  said  coDtpiracj,  com- 
bination,  confederacy,  and  agreement  so  as  aforesaid  bad,  they  the  said  A.  B.  lie. 
afterwarda.  to  wit,  on,  tic,  aforeuid.  at.  Sic.  aforesaid,  with  force  and  anna,  H 
unlawfullf ,  riotonaly,  and  routousty  asieinble  and  meet  together,  near  to  the  uiJ 
dwelling- ho  use  and  premises  of  the  said  C.  D.  and  near  to  the  dwelling-hoaati  ni 
premises  of  diren  other  liege  subjecti  of  onr  said  lady  the  Queen,  there,  sod, 
being  BO  assembled  and  met  together,  tfaen  and  there  nntawfuliy.  riotonily,  lad 
routously  did  malce  a  great  noise,  riot,  diiCurbance.  and  aSray,  and  staid  and  aiB> 
tinned  there  mailing  inch  noise,  riot,  disturbance,  and  alTray,  for  a  long  time,!* 
wit,  for  the  space  of  five  hanrs.  and  (hereby  for  and  daring  all  that  time,  tltnt 
greatly  disturbed,  disqaieted,  terrified,  and  alarmed  the  said  C.  D.  and  hia  wift  lai 
family  in  the  peaceable  posseisioa  and  eajoyment  of  his  said  dwelling-bout  lad 
premiset,  and  also  greatly  disturbed,  disquieted,  tmified,  and  alarmed  the  wt 
other  liege  lubjecls  of  our  said  lady  the  Queen,  inhabiting  and  reaiding  in  the  hU 
dwelling-house  and  premises,  and  then  and  there  nnlawfully.  riotously,  and  roBtoai^ 
did  break  down,  pull  down,  prostrate,  demolish,  and  destroy  great  part  of  the  nil 
wall,  to  wit,  twenty  percfaea  of  the  said  wall,  then  and  there  standing  and  boo^ 
and  the  materials  thereof,  to  wit,  five  hundred  bricks,  of  a  large  value,  to  wit,  lie. 
unlawfully,  riotously,  routonsly,  and  wantonly,  did  cast  and  scatter  into  and  ahoal 
the  Queen's  common  and  public  highway  there,  to  the  gr«at  damage  and  temt  of 
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heretofore,  to  wit,  on,  ftc.  afbiveaid,  with  force  and  arms,  at,  &c.  did  nnlawfnlly, 
riotonBly,  and  rontouaty  assemble  and  meet  together,  to  disturb  the  peace  of  onr' 
said  lady  the  Qoeen,  near  to  the  dwelling-hoases  of  diners  other  liege  subjects  of 
our  said  lady  the  Qoeen ;  and  being  so  assembled  and  met  together  there,  then  and 
there,  nnlawfnlly,  riotously,  and  rootously,  did  make  a  great  noise,  disturbance, 
and  affray,  and  staid  and  continued  there,  making  such  riot,  noise,  disturbance, 
and  affray,  for  a  long  space  of  time,  to  wit,  &c.  and  thereby  for  and  daring  all  that 
tnne,  there  greatly  disturbed,  disquieted,  terrified,  and  alarmed  the  said  last  men- 
tioned subjects  in  the  peaceable  possession,  use,  occupation,  and  enjoyment  of  their 
said  dwelling-houses,  and  then  and  there  unlawfully,  riotously,  and  routously,  did 
break  down,  pull  down,  and  prostrate,  demolish,  and  destroy  a  great  part,  to  wit, 
twenty  perches  of  a  certain  other  wall,  and  certain  other  erections,  buildings,  posts, 
pales,  rails,  and  fences,  to  wit,  twenty  other  erections,  &c.  of  the  said  C.  D.  there 
then  standing  and  being,  and  the  materials  diereof,  containing  divers,  to  wit,  five 
knndred  other  bricks,  &c.  of  the  said  C.  D.  of  a  large  value,  to  wit,  &c.  unlawfully, 
riotously,  routously,  and  wantonly,  did  cast  and  scatter  into  and  about  the  said 
common  and  public  highway  there,  to  the  great  damage  and  terror  of  the  said  C.  D. 
and  her  mijesty's  other  liege  subjects,  against  the  peace,  &c. 


Indictment  for  a  Conspiracy  to  charge  a  Person  with  being  the  Father 
of  a  Beutard  Child  in  order  to  obtain  Money  from  him. 

That  R.  B.  late  of,  &c.  R.  T.  late  of,  &c.  R.  O.  late  of,  &c.  and  A.  B.  late  of, 
&c.  devising  unlawfully  and  unjustly  to  obtain  and  acquire  into  their  hands  and 
possession  the  goods,  chattels,  and  money  of  one  D.  D.  of,  &c.  in  order  to  maintain 
their  dishonest  and  wicked  course  of  living,  on,  &c.  at,  &c.  falsely,  unlawfully, 
wickedly,  and  craftily  contriving,  intending,  conspiring,  and  devising  among  them- 
selves to  deceive  and  defraud  the  said  D.  D.  not  only  of  his  monies,  but  also  to 
deprive  him  the  said  D.  D.  of  his  good  name,  fame,  estete,  and  credit,  and  to  bring 
the  said  D.  D.  into  great  hatred,  scandal,  contempt,  and  infamy,  on,  See.  aforesaid, 
at,  &c.  aforesaid,  falsely,  unlawfully,  deceitfully,  maliciously,  and  for  the  cause  of 
wicked  gain,  conspired,  consulted,  and  agreed  among  themselves,  falsely,  unjustly, 
and  wickedly,  to  charge  and  accuse  the  said  D.  D.  to  be  the  father  of  a  child  whereof 
the  said  A.  B.  was  then  pregnant,  as  they  then  and  there  pretended^  and  by  the 
conspiracy  among  them  so  as  aforesaid  before  had,  then  and  there  did  falsely  and 
maliciously  affirm,  and  every  one  of  them  then  and  there  did  falsely  and  maliciously 
affirm,  that  he  the  said  D.  D.  then  lately  before  had  carnal  knowledge  of  the  body 
of  her  the  said  A.  B.  and  had  carnally  known  the  said  A.  B.  and  that  he,  the  said 
D.  D.  was  the  father  of  the  pretended  child  whereof  the  said  A.  B.  was  then  preg- 
nant, as  the  ateerted  and  pretended^  and  that  for  the  farther  execution  of  the  pre- 
mises, they  the  said  R.  B.,  R.  T.,  R.  O.,  and  A.  B.  then  and  there  agreed  and 
concluded  among  themselves  that  he  the  said  R.  B.  should  go  to  the  said  D.  D.  and 
flhoold  charge  and  accnse  him  the  said  D.  D.  that  he  the  said  D.  D.  then  lately  before 
had  had  carnal  knowledge  of  the  body  of  the  said  A.  B.  and  had  carnally  known  her 
the  said  A.  B.  and  that  he  the  said  D.  D.  was  the  father  of  the  said  pretended  child, 
whereof  they  pretended  that  she  the  said  A.  B.  was  pregnant ;  whereas,  in  truth 
and  in  fact»  the  said  D.  D.  had  not  had  carnal  knowledge  of  her  the  said  A.  B. 
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md  aba,  whemi,  the  wid  A.  B.  va*net  tkt*  and  tkttt  frtfttamt  ^ mtf  tlaU(t\; 
>nd  tbe  jnron,  flic,  thit  the  uid  R.  B.  in  execntioii  of  the  premiica,  and  uendiif 
to  the  Hid  caoBpij-u;,  canmltatioii,  ind  ■grecmenl  unoiig  them  the  lud  B.  B., 
R.  T.,  R.  O.,  iDd  A.  B.  u  aforeuid  before  had,  afterMnlt,  to  wit,  an,  hs.  ■I,&c 
faliely,  Dojtutlf ,  nickedlj,  and  milidoaidj,  aod  Utr  the  lake  of  wicked  gain,  La  Ik 
hearing  of  diien  persona,  charged  and  accued  tba  aaid  D.  D.  that  be  the  nil 
D.  D.  theo  lately  before  bad  had  carnal  knowledge  of  the  body  of  the  said  A.  B. 
and  had  ctmallr  knoim  her  the  aaid  A.  B.  and  that  be  the  aaid  D.  D.  waiOi 
ftther  of  the  aaid  pre  tended  child  whereof  the;  afflimed  die  aaid  A.  B.  tbta  *u 
pregnant ;  againat  the  peace,  he. 


Indictment  for  a  Compiracy  to  charge  a  Man  with  committng  n 
unnatural  Crime  vith  one  of  the  Cotitpiratort,aiui  thereby  obleit- 
ing  Money  under  pretence  of  concealtny  the  laime  and  deiiitag 
from  Protecution. 

That  H.  R.  late  of,  ftc.  D.  W.  late  of,  «c.  and  S.  D.  Ute  of,  &c.  eonttMaf  aal 
inleDding  one  G.  O.  not  onljr  of  bla  good  name,  ftntt,  credit  and  repntation,  wlioUj 
lo  deprive,  but  alio  to  obtain  and  get  for  themaelTea  of  and  firoiB  tbe  laid  G.  0. 
divera  auma  of  money,  on,  &e.  at,  &e.  did  anlawfnU;  and  mafidoiMljr  cooiplNi 
combine,  confederate,  and  agree  together,  falaelj  to  chacKO  and  accose  the  nid 
O.  O.  that  he  the  said  G.  O.  thrn  lately  l>efore  had  committed  tbe  criDicorBdny, 
commoniy  called  buggery,  with  him  the  aaid  H.  R.  And  the  jnron,  he.  thri  Ai 
aaid  H.  R.,  D.  W.,  and  S.  D.  afterwarda,  to  wit,  on,  &e.  at,  he.  according  to  At 
conapiracy,  combination,  canfederacj,  and  agreement  between  them  ai  afwCMid 
had,  falsely,  Dnli«rnlly,  and  wickedly,  did  cbarge  and  accnae  the  said  6.  0.  thai 
he  the  aaid  G.  0.  then  lately  before  had  committed  the  crime  of  aodony,  oM* 
manly  called  bnggery,  with  him  the  aaid  H.  R.  whereas  In  truth  and  in  fact  the  waL 
G.  O.  was  ncTer  guilty  of  the  aaid  crime,  or  of  any  crime  of  the  like  nature.  Aal 
that  they,  the  aaid  H.  R.,  D.  W,,  and  S,  D.  In  parsnance  of  and  according  to  Ai 
conapiracy,  combination,  confederacy,  and  agreement  between  them  as  afbmiid 
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tent  for  conspvring  and  procuring  a  Wife  to  leave  her  Husband 
irry  ttway  his  Goods,  and  thereby  to  defraud  him  of  the  same. 

k.  B.  Iste  of,  &c.  C.  D.  late  of,  &c.  and  £.  F.  late  of,  &c.  being  persons 
ame,  £uiie,  and  dishonest  conversation,  and  contriving,  devising,  and  in- 
injoatlj  to  aggrieve  one  S.  C.  of,  &c.  and  also  to  distnrb  and  destroy  the 
aoe,  and  tranqnillity  of  the  said  S.  C.  and  to  deprive  him  of  the  company, 
and  oonaolation  of  R.  his  wife,  on,  &c.  at,  &c.  unlawfully  and  wickedly  did 
.  combine,  confederate,  and  agree  among  themselves  falsely  and  fraudulently 
and  get  into  their  hands  and  possession,  of  and  from  the  said  S.  C,  divers 
d  chattelB,  and  to  deceive  and  defraud  the  said  S.  C.  thereof;  and  that  the 
).,  C.  D.,  and  E.  F.,  in  pursuance  of  the  said  conspiracy,  combination,  con- 
.  and  agreement  between  them  so  as  aforesaid  before  had,  afterwards,  to 
&c.  at,  &c,  unlawfully  and  wickedly  did  incite,  solicit,  and  persuade  one 
en  and  yet  the  wife  of  the  said  S.  C.  to  desert  and  leave  the  said  S.  C.  her 
and  to  go  into  places  secret  and  unknown  to  her  said  husband  without  his 
consent :  and  the  jurors,  &c.  that  the  said  R.  C.  afterwards,  to  wit,  on,  &c. 
y  the  incitements,  solicitations,  and  persuasions  of  the  said  A.  B.,  C.  D., 
'.,  did  depart  and  absent  herself  from  the  said  S.  C.  her  husband,  as  afore- 
1  dirers  goods  and  chattels  of  the  said  S.  C,  that  is  to  say,  with  one,  &c. 
Ine,  &c.  ;  and  the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  well 
the  premises  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  afore- 
yrding  to  the  conspiracy,  combination,  confederacy,  and  agreement  between 
ifbreaaid  before  had,  unlawfully  and  injuriously  did  obtain,  acquire,  and  get 
r  bands  and  possession  the  goods  and  chattels  of  him  the  said  S.  C.  above 
,  of  and  from  the  said  R.  C.  his  wife,  and  him  the  said  S.  C.  of  the  said 
d  chattels  unlawfully,  fraudulently,  and  deceitfully  did  deceive  and  defraud, 
he  peace,  &c. 

be  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  being  persons  of  evil 
kd   fame,   and  dishonest  conversation,  and   well  knowing,   and   each   of 
£  knowing,  that  the  said  S.  C.  had  and  was  possessed  of  a  great  per- 
itate,  and   contriving,  devising,  and  intending,  and   each  of    them  con- 
devising,  and  intending  to  seduce   and  entice  by  divers  unlawful  ways 
ns  R.  C.  the  true  and  lawful  wife  of  him  the  said  S.  C,  and  to  cause  and 
her  the  said  R.  C.  not  only  to  desert  and  go  away  from  him  the  said 
r  said  husband,  but  also  to  take  and  carry  away  from  him  the  said  S.  C. 
oods,  chattels,  wares,  and  merchandizes  of  him  the  said  S.  C.  on,  &c.  at,  &c. 
;ptre,  combine,  confederate,  and  agree  to  do  and  perform,  and  in  pursuance 
according  to  the  said  last-mentioned  conspiracy,  combination,  confederacy, 
cement,  they  the  said  A.  B.,  C.  D.,  and  E.  F.,  did  afterwards,  to  wit,  on, 
&c.  unlawfully  incite,  solicit,  and  persuade,  and  each  of  them  did  incite, 
md  persuade,  the  said  R.  C.  to  desert  and  go  away  from  the  said  S.  C.  her 
i,  into  places  secret  and  unknown  to  him  the  said  S.  C.  and  to  embezzle 
e  away  with  her  the  said  R.  C.  divers  goods  and  chattels  of  and  from  him 
1  S.  C. ;  and  that  in  pursuance  of  the  last-mentioned  conspiracy,  combi- 
eonfederacy,  and  agreement  aforesaid,  and  by  means  of  the  said  incitements, 
lions,  and  persuasions  of  them  the  said  A.B.,  C.  D.,  and  E.  F.,  the  said 
ifterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  him  the  said  S.  C. 


300  or  rojivpimcv. 

her  aiiid  hasbuul,  i^ntt  tbt  *ill  of  th£  uid  S.  C.  djd  tbtn  and  Ihere  anlaufnlljl 
uid  unjuidj  dtwrt  toi  Iraie,  ud  iota  plien  eecrrt  sod  nuknoirn  lo  (lie  >iiJ  S,  C> 
did  withdraw  hrtavlf.  Hiid  tlien  and  lliere  did  cmbeiiU  and  tike  tiaj  with  her  diren< 
gupdo  tnd  cbatuU  of  t)u  wud  S.  C,  tUst  U  to  uj,  flu.  of  ttw  nliw  of,  &«..  i 
that  th*}  U«  «aid  A..  B.,  C.  D-,  and  E.  F..  in  pnmiancc  orthetnid  lut-iocDtloi 
eoMpinaj,  combiutitm,  eoiJtiencj.  atui  agneiaent  bdwHra  iheoi  so  m  kfor**^ 
bctarc  had,  tltenntit,  to  wit,  en.  &c-  at,  jtc.  luilawfull}  iwd  UDJuatlf  did  r«a 
■ltd  h*M  of  uul  from  Iba  aiid  R.  C.  the  taid  goodt  and  cbMlela  lut.Rimtkionl, 
DmboukU  and  taken  awaj  from  tbc  aaid  S.  C.  bj  her  the  aaid  R.  C.  u  afDmar 
tbcT  the  aaid  A.  D.,  C.  D.,  and  E.  P..  then  aiid  Ihcro  well  kuoirinc,  ud  eaiA 
tbaiD  well  knowing,  the  same  good*  liaC-meNtiotKil  lo  baTV  beMi  vmbtnlwl  « 
taken  aoajr  tu  afoceiud,  aifuiut  the  peace,  &c. 

Indictment  for  ccnsp'trinij  to  disturb  a  Parly  in  the  Poiiession  of  jUf. 
Lands,  and  la  deprive  Aim  of  thetn  (w). 

That  Jamra  Stiuop  Sntton  Cocke,  J.  K.  Milli,  Richard  Suiion  Cooko.  and  d 
other  penuna  to  the  jurora  aforewid  xa  jrt  unkiiuwD,  being  persona  of  evil  minili 
diaiiofltlana,  on,  he.  with  force  and  amu,  at,  ISx.  unlawfiillf  and  trickedlf  did 
■pLrci,  combiue,  confederate,  and  agree  together  unlawfulij  and  nnjually  to  <tianicll| 
isoleat,  and  diaquiet  Sir  Georgs  Jerningham,  Bart.,  in  the  peaceable  and  qvifit  posg 
Maaiuu,  a«cu)>ation.  and  ei^nymeDt  of  oeitain  manors,  meuusgei,  laada,  and  hefB^ 
ditonwuta  and  prumiaes,  aituate  and  being  in  the  said  county  of  S.  of  which  b« 
(aid  Sit  G.  J.  then  wai,  and  far  a  long  time  bad  l»een,  peaceably  and  i|uietly  p«W« 
avHcd ;  anil  alio  to  dcpritP  bbn  of  certain  iasoee  and  proftts  ariaiog,  iualnf.  aaA' 
aocrulng  therefrom,  and  of  the  renCi,  iasnet,  and  probta  of  cerlaiu  other 
meMuagr*.  awl  premise*,  aituate  and  being  in  the  laid  connly,  wbeicnt  «rtala 
personi  then  werp  in  ptni:enble  nnJ  iquicl  jMisEeBsion  as  Icnauls  of  the  said 
Sir  Q.  J.  by  nnlawfiil  meana  and  devicei.  —  Pint  oiert  aoC,  that  tlie  Mid 
J.  S.  S.  C.  in  pursuance  of  the  laid  nnlawful  and  wicked  conapiracy,  cc 
confederacy,  and  agreement,  and  for  cairying  the  aatne  into  effect,  did 
to  wit.  on,  &c.  with  force  and  armi,  at,  &c,  break  and  enter  a  certaiii 
called  Stafford  Caatle,  situate  in  the  county  aforeaaid,  whereof  the  said  Sir  G.  J. 
long  been,  and  then  waa,  in  the  peaceable  and  quiet  possesiian. — Sscood  oTatt 
that  J.  S.  S.  C.  on,  &c.  at,  Sue.  did  falsely,  fraudulently,  and  wilfully 
W,  H.  C.  and  divers  other  persona,  that  he  the  laid  J.  S.  S.  C.  had  beea 
agent  to  the  said  R.  S.  C.  hia  brother,  by  the  house  of  peers;  whereas,  in  trnth,  ha 
had  not  been  appointed  agent  to  (he  said  R.  S.  C.  by  the  house  of  peers,  as  he  Ik* 
aaid  J.  S.  S.  C.  then  and  there  well  knew.— Third  overt  act,  that  in  further  pu- 
BOaoce,  &c.  said  J.  R.  M.  on,  &c.at,  &c.  did  unlawfully  pretend  andasaume  to  txdd 
a  court  leet  and  court  baron  of  the  manor  of  F.  in  the  aaid  county,  aa  the  steward 
thereof  to  R.  S.  C.  whom  he  then  and  there  represented  to  be  lord  of  the  said 
manor,  the  said  Sir  G.  J.  then  being  in  the  peaceable  occupation  of  the  taid  oaanor 
as  J.  R.  M.  then  and  there  well  knew,  to  the  great  damage  of  Sir  O.  J.,  &c.  and 
eoHtrapaetn. 

2d  Onutl  exactly  similar,  without  overt  acts. 
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Sd  Qnmi, — ^Iliat  defendtnU  and  tea  other  penons,  on,  &c.  with  force  and  arma,, 
att  &€..  did  oonapire,  &c.  to  eaatte  amd  procure  a  large  mumder  qf  timber  trem^ 
frowing  and  being  in  certain  landa,  titoate  in  the  said  county  of  S.,  and  then  and 
long  before  in  the  peaceable  possesaion  of  certain  tenants  of  the  said  Sir  G.  J.,  and 
the  same  then  being  the  property  of  the  said  Sir  G.  J.»  unlawfully  and  against  the 
will  of  the  said  Sir  G.  J.  cut  down,  felled,  and  prostrated,  and  to  get  the  same  into 
their  possession,  and  convert  and  dispose  of  the  timber  thereof  to  their  own  ose, — 
Overt  act,  that  J.  S.  S.  C.  on,  &c.  at,  &c.  did  obtain  and  procure  divers  labourers 
to  cut  down,  feU,  and  prostrate  divers  of  the  said  trees,  and  the  said  labourers  did 
accordingly  then  and  there,  by  his  directions,  with  force  and  arms,  unlawfully  and 
violently  break  and  enter  divers,  to  wit,  twenty  closes  wherein  the  said  trees  were 
growing  and  being  as  aforesaid,  and  unlawfully  cut  down,  fell,  and  prostrate  divers, 
to  wit,  one  hundred  of  the  said  trees,  and  did  take  and  carry  away  the  same,  to  the 
great  damage,  &c. 

Atk  Qnmt. — Exactly  the  same  without  overt  acts. 

6/A  Count. — Did  conspire^  &c.  unlawfully  and  wickedly  to  cheat,  defraud,  and 
impoveriah  M.  P.,  W.  R.,  J.  D.  and  divers  other  perjjons,  who  then  and  there  law- 
feUy  held  and  enjoyed  divers  messuages,  lands,  and  tenements,  situate  and  being 
in  the  county  aforesaid,  as  tenants  thereof  to  the  said  Sir  G.  J.  and  unlawfully  and 
fraudulently  to  obtain  from  them  divers  large  sums  of  money,  by  causing  to  be 
believed  by  the  said  tenants  that  the  said  R.  S.  C.  had  a  claim  of  title  to  the  said 
meMuages,  lands,  and  tenements,  which  was  admitted,  received,  and  allowed  by  the 
said  Sir  G.  J.  the  landlord  of  the  said  tenements,  to  be  good  and  valid ;  whereas,  in 
truth  and  in  fact,  they  the  said  [defendants]  then  and  there  well  knew  that  the  said 
R.  S.  C.  had  not  a  claim  of  title  to  the  said  messuages,  lands,  and  tenements,  or 
any  of  them,  admitted,  received,  or  allowed  by  the  said  Sir  G.  J.  to  be  good  and 
-valid. 

Overt  act  by  J.  S.  S.  C,  that  he,  on,  &c.  at,  &c.  did  falsely,  fraudulently,  and 
wilfully  misrepresent  to  the  said  J.  D.  then  being  a  tenant  of  said  Sir  G.  J.  of  cer- 
tain of  the  said  messuages,  lands,  and  tenements,  and  then  owing  certain  rent  in 
respect  of  the  same  ;  and  to  J.  K.  the  son  of  the  said  W.  R.  who  then  held  certain 
monies  of  his  father,  who  then  was  tenant  of  certain  of  the  said  messuages,  &c.  of 
tlie  said  Sir  G.  J.  and  then  and  there  owed  rent  for  the  same ;  that  he  the  said 
J.  S.  S.  C.  then  bad  in  his  possession  a  letter  of  the  said  Sir  G.  J.  recognizing  the 
justice  of  the  claim  of  the  said  R.  S.  C.  to  the  said  messuages,  &c. ;  whereas,  in 
truth  and  in  fact,  the  said  J.  S.  S.  C.  had  not  in  his  possession  a  letter,  &c.  [re- 
peutmg  at  above']  as  he  the  said  J.  S.  S.  C.  then  well  knew,  and  thereby  be  the  said 
J.  S.  S.  C.  did  falsely  and  fraudulently  then  and  there  receive  and  obtain  from  the 

said  J.  D.  a  large  sum  of  money,  to  wit,  the  sum  of  £ of  his  monies  •,  and  from 

the  said  J.  K.  a  large  sum  of  his  money,  to  wit,  the  sum  of  £ of  the  monies 

of  hU  said  father  W.R. 

Second  overt  act  by  J.  S.  S.  C,  that  he  did  offer  to  M.  P.  then  being  tenant  of 
the  said  Sir  G.  J.  of  certain  messuages,  &c.  to  obtain  for  her  a  lease  of  the  pre- 
mises of  which  she  was  then  so  tenant,  from  the  said  R.  S.  C. ;  and  thereupon  be  the 
said  J.  S.  S.  C.  then  and  there  in  pursuance  of  the  said  last-mentioned  conspiracy, 
combination,  confederacy,  and  agreement,  falsely  and  fraudulently  asserted  to  the 
said  M.  P.  that  the  said  Sir  G.  J.  had  given  up  all  title  to  the  estate  whereof  the 
■aid  premises  conveyed  by  the  said  M.  P.  were  parcel ;  and  also,  that  he  the  said 
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J.  S.  S.  C.  htd  a  letter  from  the  itid  Sir  O.  J.  to  prore  that  he  hed  n  ^tcb  ap  ill 
title  to  the  i^d  eitste  ;  whereu,  m  tratfa  uid  in  Hct,  the  uid  SirG.  J.h*iv* 
givea  up  >1]  title  to  the  uid  etUte,  u  he  the  Hid  J.  S.  8.  C.  well  knew ;  mi 
whereu,  in  troth  >Dd  in  fact,  the  laid  J.  S,  S.  C.  had  not  a  letter  from  the  uid  Sr 
G.  J.  to  prore  that  he  had  given  np  inch  title.    To  the  eril  ciample,  lie. 

Gth  Count. — Eliactly  aimilar  to  Sth,  bat  witfaoat  orert  acta. 

7fA  Cotinl. — Did  coD>pire,&c.  by  nnlmfal  and  TexatioaadiitnueaandthraataiD 
thepoweror  the  said  R.S.C,  under  the  title  of  Lord  Stafford,  to  moleit,  diftBib,ud 
disqaiet  direrB  perioni,  who  Ihea  and  there  lawfoll;  held  and  enjoyed  dinn  Da- 
iuage>i  landa,  &c.  lituste  in  the  aaid  county,  ai  tenants  thereof  to  tbeaaid  Sir  G.J. 
[Orert  act  by  J.  B.  S.  C,  that  he  "did  unlawfully  and  fraodulintly  inoe  taiap 
li  agent  to  the  aaid  R.  S.  C.  by  the  dtle  of  Lord  S.  a  certain  warrant  of  diitral 
for  rent  on  the  premiiea  occupied  by  one  Philip  Seckenon,  parcel  of  the  meuufni 
&c.  laat  (forewid,  ai  tenant  thereof  to  the  aaid  Sir  G.  J.,  under  and  by  eolonr  vbtm' 
the  goods  of  the  aaid  P.  S.  on  the  laid  pmniiea,  being  of  great  ralne,  to  wit,  te. 
were  afterwardi,  to  wit,  on,  &c.  at,  Stc.  taken  and  leiied  aa  for  and  in  the  past  rf 
a  diatreu  for  rent  pretended  to  be  due  to  the  uid  R.  S.  C.  nnder  the  title  of  Lorl  S. 
for  the  uid  preniiiei."]  To  the  evil  example,  &c. 

SIA  Cbunf. — Exactly  limilar,  without  orert  acta. 

Punishment.] — The  old  punishment  for  conspiracy,  when  iti  obje« 
was  the  false  accusation  of  a  part;^  of  a  captal  crime,  waswhuwu 
called  "  the  viltanout  judgment :"  by  which  the  oSenden  were  mide 
incompetent  to  appear  as  jurors  or  witnesnei,  fbrfeiied  all  their  |ODiIt 
and  chattels,  and  the  profits  of  their  lands  for  life  ;  and  were  tentenccil 
to  have  "  their  lands  wasted,  their  houses  rased,  and  their  bodia 
committed  to  prison."  Tliis  piece  of  barbarity  has  long  fallen  intodit- 
use,  and  the  judgment  has  not  been  pronounced  for  several  ceDtntio. 
The  punishment  of  conspiracy,  at  the  present  day,  is  fine  and  impii- 
BOnment,  in  the  discretion  of  the  court.  Before  the  abolition  of  the 
pillory  for  this  offence,  by  56  G,  III.  c.  128  (e),  that  puoishment  wti 
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SECTION  X. 
Cruelty  to  Children,  Servants,  or  Paupers. 

As  to  the  law  upon  this  subject,  see  ante,  pp.  291,  301.  It  has 
been  held  that  a  married  woman  living  with  her  husband  is  not  in- 
dictable for  not  supplying  her  illegitimate  child  with  sufiBcient  food, 
unless  her  husband  had  supplied  her  with  food  to  give  to  it,  and  she 
neglected  doing  so,  for  in  these  cases  she  is  in  the  nature  of  servant  to 
him,  and  nothing  turns  on  her  character  as  mother  {y). 

Indictment  against  a  Mistress /or  not  providing  sufficient  Food  for  a 
Servant,  keeping  her  without  proper  Warmth,  Sfc.  (z). 

That  one  E.  R.  Ute  of,  &c.,  the  wife  of  S.  R.,  unlawfully  and  malicionsly  contriving 
md  intending  to  hart  and  injure  one  E.  W.,  being  a  servant  to  her  the  said  £.  R. ,  and 

Uk  infant  qftatder  yean,  to  unit  qfthe  age  of yeart,  under  the  dominion  and 

eomtroi  of  the  saidE.  12.,  and  unable  to  provide  for  herself,  heretofore,  to  wit,  on,  &c., 
and  on  divers  other  days  and  times  as  well  before  as  after  that  day,  with  force  and 
anna,  at,  &c,  unlawfully,  wilfully,  and  maliciously  did  omit,  neglect,  and  refuse  to 
provide  for  and  give  and  administer  to  the  said  E.  W.  sufficient  meat  and  drink 
necetsary  for  sustenance,  support,  and  nourishment  of  the  body  of  her  the  said 
E.  W.,  and  did  then  and  there  expose  the  said  E.  W.  to  the  cold  and  inclemency  of 
tiie  weather  (a),  as  well  within  as  without  the  house  wherein  the  said  E.  R.  then 
dwelt,  and  keep  the  said  E.  W.  without  sufficient  and  proper  warmth  necessary  for 
the  health  of  her  the  said  £.  W.,  to  wit,  at,  &c.,  [the  said  £.  R.  on  the  several  days 
and  times,  and  during  all  the  times  aforesaid,  living  separately  and  apart  from  the 

id  S.  R.  her  husband,  to  wit,  at,  &c.]  (6),  contrary  to  the  dnty  of  her  the  said 


(y)  R.  V.  Saundere,  7  C.  &  P.  277, 

JkldtTMOn^  D» 

{x)  This  is  the  indictment  against 
Elizabeth  Ridley,  2  Camp.  650,  but  with 
the  additions  suggested  by  Lawrence,  J. , 
as  necessary  to  sustain  it.  See  3  Ch.  Cr. 
L.  lst£d.  861,  and  12.  v.  Friend,  Russ. 
&  Ry.  C.  C.  20.  Unless  the  child  be  of 
tender  years,  unable  to  provide  for  it- 
self, and  is  under  the  controul  of  the  de 
fendant,  so  as  to  be  unable  to  take  any 
steps  by  leaving  the  service,  or  remon- 
strating or  complaining  to  a  magistrate, 
mere  nonfeasance  respecting  her  would 
he  a  mere  breach  of  contract,  and  not 
indictable,  see  12.  v.  Ridley,  and  22.  v. 
Friend, 

(a)  As  to  this  part  of  the  charge,  see 
oa/e,  p.  291,  301. 

{b)  Where  the  offender  is  a  married 
voman,  living  with  her  husband,  it  is 
necessary  to  state  (and  prove)  instead  of 
the  matter  above  placed  within  brackets, 


either  that  the  child  was  imprisoned  by 
her,  which  is  sufficient  to  show  her  duty 
to  provide  it  with  food  {Reg.  v.  Eliza' 
beth  Edwards,  8  C.  &  P.  61 1,  Patteson, 
J.),  or  to  allege  as  follows  : — *'  the  said 

husband  of  the  said on  the 

several  days  and  times,  and  during  all 
the  times  aforesaid,  having  provided  the 

said  with  sufficient  meat,  drink, 

and  victuals  necessary  for  the  mainte- 
nance, support,  and  nouruhment  of  the 
body  of  the  said ,  and  with  suffi- 
cient firing,  covering,  bedding,  and  other 
necessaries  proper  and  requisite  for  sus- 
taining, supporting,  maintaining,  cloth- 
ing, and  resting  the  body  of  the  said 

and   covering  the  same  from  the 

cold  and  inclemency  of  the  weather," 
8,  C. ;  for  her  crime  is  the  wilfully  neg- 
lecting to  deliver  the  food  to  the  child 
after  the  husband  had  provided  it  (12. 
V.  Savndert,  7  C.  &  P.  279,  Alderson 
B).    A  mother  would  be  liable  for  the 

A  A 
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E.  R.,  u  the  misBesB  of  the  »dd  E.  W.  in  that  bafadf,  b;  Tcuun  of  iD  wlwk 
premiiei  ihe  the  ujd  E.  W.  sftenrvdi,  to  wit,  on,  tec.,  baeaiiM  and  wu,  and  Ibc 
■  long  time,  to  wit,  the  >pace  of  >il  mODthi  then  next  following,  eooliDud  u 
be  (crj  weak,  lick,  and  ill,  and  greatly  coDnmed  and  CEiiadated  in  her  bod), 
to  wit,  at,  &c.  aforesaid,  to  tlie  great  damage  of  the  laid  E.  W.,  and  agaiut  iIk 

IndictiMtnt  for  neglecting  to  provide  an  Apprentice  of  tender  lean 
with  tufficient  Food,  Clothing,  Bedding,  and  otlur  Necestarwi. 
That  one  T.  P.,  late  of,  tee.,  at,  &c.,  did  take  and  receiTe  on«  5.  Q.  into  Ike 
dwelting-hoaM  of  the  said  T.  F.  ai  an  apprentiee  of  the  said  T.  F.  to  be  hf  hia 
treated,  maintained,  and  inpported  ■■  an  apprentice  of  him  the  laid  T.  F.,  and  M 
for  a  Inng  time  hme  and  keep  her  in  the  said  honie  ai  inch  apprentice  ai  afutaid. 
■nd  that  afterward!,  to  wit,  on,  &c.,  and  on  diren  other  daj*  and  times  u  nit 
before  as  after  that  daj,  and  during  the  said  time  he  ao  had  and  kept  her  in  tba 
said  house  as  such  apprentice,  the  laid  T.  F.  did  with  force  and  anna  nnlastiUl 
and  injurioosly,  and  withoat  the  consent  of  the  said  S.  Q,  and  agajnit  her  will,  ai 
malicionalf  and  uolawfuilf  intending  to  hnit  and  i^jnre  the  said  S.  Q,,  she  the  nid 
S.  Q.  being  such  apprentice  to  Ihe  said  T.  F.  as  aforesaid,  and  then  and  then  bBif 

an  infant  of  tender  jeara,  to  wit,  of  the  age  of Jt*Tt,  and  nnder  the  dnnii- 

oioD  and  controul  or  the  said  T.  F.,  and  naable  to  provide  for  henelf,  did  ne^al 
and  refoie  to  find  and  provide  for  and  to  gire  and  administer  to  her,  bang  »  kid 
and  kept  as  such  apprentice  as  aforesaid,  safficient  meat,  drink,  victoals,  vuruf 
apparel.  I>edding,  and  other  necessaries  proper  and  requisite  for  the  soiteiiuiit, 
support,  maintenance,  clothing,  coTering,  and  resting  the  bodj  of  the  said  S.  Q.,  bj 
means  whereof  she  became  emaciated  and  nearly  starved  to  death,  and  the  cauti- 
tntion  and  frame  of  her  body  was  greatly  hurt  and  impaired,  to  the  great  damip, 
Ice.  and  against  the  peace,  lu.  (c). 
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Indictment  against  Overseers  for  Cruelty  to  a  Pauper. 

That  OD,  &c.  one  M.  8.,  nngle  woman,  was  a  poor,  weak,  impotent,  and  infirm 
person,  wholly  nnable  to  miintain  herself,  and  legally  settled  within  the  township 
of  B.  in  the  W.  R.  of  the  county  of  Y.,  and  justly  entitled  by  the  laws  and  statutes 
of  this  realm  to  haTe  reasonable  and  necessary  support,  and  relief  found  and  pro- 
vided for  her  by  the  oyerseers  of  the  poor  of  the  said  township,  and  that  J.  B.  late 
of  B.  aforesaid,  in  the  said  R.,  yeoman,  then  overseer  of  the  poor  of  the  township 
of  B.  aforesaid,  well  knowing  the  premises,  and  having  the  taid  M.  8,  under  hit 
MTf,  as  a  poor  person  of  and  belonging  to  the  said  township,  but  wilfully  and 
malidoualy  intending  to  injure  and  oppress  the  said  M.  S.,  on  the  day  and  year 
aforesaid,  and  continually  afterwards  until  the  day  of  the  death  of  the  said  M.  S., 
which  happened  on,  &c.  at  B.  in  the  said  R.,  his  duty  in  this  behalf  in  nowise 
regarding,  wilfully,  maliciously,  and  unjustly  neglected  and  refused  to  find  and  pro- 
Tide  for  the  said  M.  S.  reasonable  and  necessary  meat,  drink,  clothing,  bed  and 
bedding,  whereby  the  said  M.  S.  was  reduced  to  a  state  of  extreme  weakness  and 
infirmity ;  and  afterwards  on,  &c.  at,  Sec,  through  the  want  of  such  reasonable  and 
iieeessary  meat,  drink,  clothing,  and  bed  and  bedding,  died,  to  the  great  damage, 
injury,  and  oppression  of  the  said  M.  S.  and  to  the  shortening  of  her  life,  to  the 
evil  example,  &c.  and  against  the  peace,  &c.  {d). 


SECTION  XI. 

Embezzlement  not  amounting  to  Felony. 

1.  Embezzlement  being  a  Misdemeanour  at  Common  Law, 

2.  Embezzlement  punishable  by  Statute  as  a  Misdemeanour, 

1.  Embezzlement  at  Common  Law,] — In  general  an  indictment  for  a 
mere  breach  of  trust,  not  amounting  to  larceny,  will  not  lie  at  common 
law.  But  where  this  breach  of  trust  is  committed  by  a  public  officer 
misapplying  the  funds  with  which  he  is  entrusted  for  the  benefit  of  the 
public,  he  may  be  indicted  for  a  misdemeanour  in  respect  of  his  public 


dneed  in  its  support,  it  was  thought 
ri^t  that  the  prisoner  should  suffer  his 
whole  imprisonment.  See  E,  v.  Mere- 
dUk,  and  R,  t.  Booth,  R.  &  Ry.  47, 
emelty  by  overseers. 

(d)  lliis  was  the  indictment  in  R,  v. 
Booth  (HiL  1796).  The  prisoner  was 
convicted  and  imprisoned.  However,  in 
1803,  six  judges  were  of  opinion  that 
an  overseer  is  not  indictable  for  the 
consequences  of  not  relieving  a  pauper, 
unless  an  order  of  justices  for  his  relief 
is  stated  and  prov^  (except  in  case  of 
ugent  nccmity  where  no  such  order 


could  be  had  in  time) :  five  judges  thought 
the  overseer  so  indictable,  as  he  had 
taken  the  pauper  under  his  care  without 
such  order,  R,  v.  Meredith  and  Turner, 
R.  &  Ry.  46.  In  R,  v.  Warren  (1820), 
R.  &  Ry.  48,  n.,  an  overseer  was  indicted 
for  neglecting  to  supply  medical  aid 
when  required  to  a  pauper  labouring 
under  dangerous  illness,  and  Holroyd, 
J.,  held  the  offence  sufficiently  charged 
and  proved,  though  the  pauper  was  not 
in  the  workhouse,  or  before  his  illness 
needed  parish  relief.  See  Hays  v.  Bry- 
antf  post, 
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duty,  Tbu9  an  indictment  will  lie  against  oreneera  fbr  embeizleiiieiit, 
giving  false  accounts,  or  not  accounting  (e),  and  the  precedent  inserld 
below,  of  an  indictment  against  a  surveyor  of  highways,  is  stated  br 
Mr.  Chitty  in  bii  excellent  work  on  Criminal  Law,  from  which  it  it 
taken,  to  have  been  obtained  from  the  Crown  Office,  having  been  aied 
in  the  prosecution  of  a  person  named  Robinson, 

Indictment  far  Embezzlement  of  Gravel  by  a  Surveyor  at  Ommm 

Th&t  W.  R.,  late  of,  Slc.,  >t  the  Kreral  time*  of  the  committiDg  of  ttie  Mnnl 
ofleDCCB  hereinafter  laentioaed,  WM  one  of  Che  ■qttgjott  of  the  higbwiji  «f  Iht 

purish  of aforeiaid,  in  the  eouatj  iforeiaid,  to  wit,  at,  tic.  afortaaid,  iixl  iLit 

the  Raid  W.  R.,  90  being  auch  larreyor  ofthe  highwijj  ai  aforewid,  not  t^udUf 
bis  duty  in  that  behalf,  but  minding  and  iatending  to  promote  hla  own  prink  pin 
and  eoiolument,  at  the  expense  of  the  iohabitanta  of  the  uid  parish,  on,  &c  ud  w 
forth,  and  on  liity  other  daya  and  times  then  neit  following,  at,  &c.,  aforeaud,  u- 
lawfullf.  wilfully,  and  comiptif,  by  colour  of  hb  faid  office  of  anrreyor  of  tlithi|b- 
waya  as  aforesaid,  did  cause  and  procure  divers,  to  wit,  fifty  cartloads  ofgratd.ui 
other  materialB  which  bad  been  then  aod  there  dug  and  got  at  the  costi  and  dufta 
of  the  inhabitants  of  the  said  pariah,  for  the  purpose  of  repairing  the  public  COmBU 
highways  of  the  said  pariah,  nod  which  aught  tlien  and  there  (o  have  been  liidapoi 
and  nsed  in  the  repairs  of  such  highways,  to  be  carried  and  conveyed  to  terliui 
gardens,  land),  and  grounds  of  the  said  W.  R.,  within  the  aaid  pariib,  aad  thrntg 
be  laid,  apread,  and  used  for  liis  own  private  gain  and  emolument,  and  did  llm  ud 
there  unlawfully,  wilfully,  and  corruptly,  hy  colour  of  bis  said  office,  came  and  pro- 
cure divers  labourers,  to  wit,  &c.  [naming  them']  then  and  there  hired  and  relalacd 
at  the  costs  and  charges  of  the  said  inhabitanta  of  the  said  parish,  to  get  and  any 
gravel  and  materials  for  the  purpose  of  repairing  and  to  repair  the  higbwiyi  of  the 
said  pariah,  under  the  direction  of  (lie  aurveyors  nf  the  highways  of  the  laid  piHik, 
to  be  employed  in  the  carrying  and  conveying  the  said  gravel  and  other  nutEiuli 
d  gardens,  lands,  and  grounds  of  )! 
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then  and  there  employed  in  getting,  loading,  and  oonTeying  graTel  and  other  mate- 
rials, for  the  pnrpofe  of  repairing,  and  in  the  repairing  Buch  highways,  contrary  to 
the  duty  of  the  said  W.  R.,  as  soch  surveyor  of  the  highways  as  aforesaid,  and 
against  the  peace,  &c. 

ISecond  eouni  only  for  procuring  gravel  dug  ^  for  the  purpotet  qf  repairing ,  to  be 
taken  to  hie  own  premieee.  Third  count  for  procuring  the  public  labourere  to  carry 
gravel  for  him,  Fkmrth  count  employing  the  teame  eent  to  perform  etaiute  duty 
to  carry  gravel  for  him.  Fifth  count  for  employing  the  public  labourere  to  dig 
mmek  and  dirt,  and  convey  it  for  himee^f.  Sixth  count,  for  employing  teams  fbr 
the  eamepurpoee.    Seventh  count  as  follows; — 

And  the  jurors,  &c.,  that  the  said  W.  R.,  so  being  such  surveyor  of  the  highways 
as  aforesaid,  not  regarding  his  duty  in  that  behalf,  but  minding  and  intending  as 
aforesaid,  on  the  said,  &c.  and  on  sixty  other  days  and  times  then  next  following, 
at,  &c.  aforesaid,  unlawfully,  wilfully,  and  corruptly,  by  colour  of  his  said  office, 
did  cause  and  procure  divers  others,  to  wit,  one  hundred  other  loads  of  gravel  and 
other  materials,  which  had  been  then  and  there  dug  and  got  at  the  costs  and  charges 
of  the  inhabitants  of  the  said  parish,  for  the  purpose  of  repairing  the  puMic  com- 
mon highways  of  the  said  parish,  and  which  then  and  there  ought  to  have  been 
laid  npon  and  used  in  the  repairs  of  such  highways  as  aforesaid,  to  be  carried  and 
conveyed  to  a  certain  place,  called  Queen-street,  within  the  said  parish,  not  being 
one  of  the  public  highways  of  the 'said  parish,  and  there  to  be  laid,  spread,  and  used 
for  his  own  private  accommodation,  gain,  and  emolument,  contrary  to  the  duty  of 
the  said  W.  R.  as  such  surveyor  of  the  highways  as  aforesaid,  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 

2.  Embezzlement  made  a  Misdemeanour  by  Statute, — As  to  felo- 
nioas  embezzling,  see  Ch.  V.  s.  10,  ante.  By  s.  49  of  7  &  8  G.  IV. 
c.  29,  particular  embezzlements  by  agents  {/)  are  made  indictable  as 
misdemeanours,  and  punishable  severely  :  viz,  ^'  If  any  money,  or  se- 
curity for  the  payment  of  money,  shall  be  entrusted  to  any  banker, 
merchant,  broker,  attorney,  or  other  agent,  with  any  direction  in 
writing  (g),  to  apply  such  money  or  any  part  thereof,  or  the  proceeds 
or  any  part  of  the  proceeds  of  such  security,  for  any  purpose  specified 
in  such  direction,  and  he  shall,  in  violation  of  good  faith,  and  contrary 
to  the  purpose  so  specified,  in  anywise  convert  to  his  own  use  or 
benefit  such  money,  security,  or  proceeds,  or  any  part  thereof  re- 
spectively, every  such  offender  shall  be  guilty  of  a  misdemeanour; 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years  nor  less  than   seven   years,  or  to  suffer  such  other 


(/)  See  R.  V.  Walsh,  2  Leach,  1054  ;  replaced  as  above. 
4  Taunt.  258 ;   R.  &  Ry.  215,  S.  C,  (g)  R,  v.  Grove,  1  Mood.  C.  C.  447, 

which  occasioned  52  6.  III.  c.  63,  re-  ante. 
poOed  by   7  &  8  6.  IV.  c.   27,   and 


punnhmeiit,  by  fine  or  inipmonment,  or  by  boUi,  as  Uie  court  sl»dl 
awttrd ; — 

anil  if  any  clialtel  or  valuable  security,  or  any  power  of  attorney  for 
the  siilc  or  transfer  of  any  share  or  interest  in  any  public  slock  « 
fund,  wlietlicr  vf  tliU  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or 
of  any  foreign  statt,  or  in  any  fund  of  any  body  corporate,  company, 
or  society,  shall  be  entrusted  to  any  banker,  merchant,  broker, 
atluniey,  or  otber  agent,  for  safe  custody  or  for  any  special  purpoae, 
without  any  authority  to  sell,  negotiate,  transfer,  or  pledge,  and  he 
shall,  in  violation  of  good  faith  and  contrary  to  the  objector  purpose^ 
for  which  such  chnltel,  security,  or  power  of  attorney,  shall  have  been 
entrusted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manno; 
convert  to  his  use  or  benefit  such  chatrel  or  security,  or  the  proceed*; 
of  the  same  or  any  part  thereof,  or  the  share  or  intctesl  in  the  stock  or 
fund  to  which  such  power  of  attorney  shall  relate  or  any  part  thereof, 
every  such  offender  shall  be  guilty  of  a  misdemeanour;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  the 
punishments  which  the  court  may  award  as  hereinbefore  last  men- 
tioned." 

By  the  provisions  of  section  50,  this  enactment  is  restricted  from 
applying  to  any  trustees  or  mortgagees  in  respect  of  the  tnial  of 
mortgaged  property,  to  any  banker,  attorney,  or  other  agent,  receiving 
money  due  on  a  security  deposited  in  his  hands,  or  selling  any 
securities  or  effects  necessary  for  the  satisfying  any  lien  he  may  have 
upon  them. 

By  section  51,  it  is  enacted,  "  That  if  any  &ctOT  or  agent,  en- 
trusted, for  the  purpose  of  sale,  with  any  goods  or  merchandize,  or 
entrusted  with  any  bill  of  lading,  warehousekeeper's  or  wharfinger's 
certificate  or  warrant,  or  order  for  delivery  of  goods  or  merchandize, 
shall,  for  his  own  benefit  and  in  violation  of  good  faith,  deposit  or 
pledge  any  such  goods  or  merchandiic,  or  any  of  the  said  documenti, 
as  a  security  for  any  money  or  negotiable  instrument  borrowed  or 
received  by  such  factor  or  agent,  at  or  before  the  time  of  making  such 
deposit  or  pledge,  or  intended  to  be  thereafter  borrowed  or  received, 
every  such  offender  shall  be  guilty  of  a  misdemeanour,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
years  nor  less  than  seven  years,  or  to  suffer  such  other  punishment,  by 
fine  or  imprisonment,  or  by  both,  as  the  court  shall  award  ;  but  no 
such  factor  or  agent  shall  be  liable  to  any  prosecution  for  depositing 
or  pledging  any  such  goods  or  merchandize,  or  any  of  the  said  docu- 
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nents,  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to 
the  payment  of  any  greater  sum  of  money  than  the  amount  which  at 
tk  time  of  such  deposit  or  pledge  was  justly  due  and  owing  to  such 
&ctor  or  agent  from  his  principal,  together  with  the  amount  of  any 
bill  or  bills  of  exchange  drawn  by  or  on  account  of  such  principal^  and 
accepted  by  such  hcfjOT  or  agent." 

Bat  by  sectbn  52, "  No  banker,  merchant,  broker,  factor,  attorney, 
or  other  agent  as  aforesaid,  shall  be  liable  to  be  convicted  by  any  evi- 
dence whatever  as  an  offender  against  this  act,  in  respect  of  any  act 
done  by  him,  if  he  shall,  at  any  time  previously  to  his  being  indicted 
kt  such  oflfence,  have  disclosed  such  act  on  oath  in  consequence  of  any 
compulsory  process  of  any  court  of  law  or  equity  in  any  action,  suit, 
or  proceeding,  which  shall  have  been  bondjide  instituted  by  any  party 
iggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examination  or 
deposition  before  any  commissioners  of  bankrupt." 

ludktment  against  an  Agent  for  Embezzling  Money  and  Securities 

(7  4-  8  G.  /F.  c.  29,  s.  49). 

That  on,  Sec  at,  &c.  one  C.  D.  did  entrust  to  one  A.  B.,  his  agent  in  that  behalf, 

I  eertain  large  anm  of  money,  to  wit,  the  sum  of  one  hondred  pounds,  and  a  cer- 

tm  security  for  the  payment  of  money,  that  is  to  say,  a  bill  of  exchange  drawn  by 

tk  Slid  C.  D.  upon  and  accepted  by  one  £.  F.  for  the  payment  of  the  sum  of  one 

i^mdred  and  fifty  pounds  to  the  said  CD.  or  his  order,  at  a  day  then  to  come,  and 

wikich  said  sum  was  then  unpaid  and  unsatisfied,  the  said  bill  of  exchange  being 

then  and  there  the  property  of  the  said  CD.,  and  of  certain  Talue,  to  wit,  of  the 

nine  of  one  hundred  and  fifty  pounds,  with  directions,  to  the  said  A.  B.  in  writing, 

to  apply  the  said  money,  and  the  proceeds  of  the  said  security,  for  a  certain  purpose 

then  and  there  specified  in  the  said  directions ;  that  is  to  say.  Sec.  [here  ttate  the 

/mrfote  a»  in  the  written  direcitotu]  (A).     And  the  jurors,  &c.  that  the  said  A.  B. 

late  of,  &c.  being  such  agent  as  aforesaid,  afterwards,  and  while  the  said  sum  of  one 

kandred  pounds  and  the  said  security  were  so  entrusted  to  him  as  aforesaid,  for  the 

purpose  aforesaid,  on,  &c.  at,  &c.  in  Tiolation  of  good  faith,  and  contrary  to  the 

taid  purpose  so  specified  in  the  directions  as  aforesaid,  unlawfully,  wilfully,  and 

fitodalently,  did  convert  to  his  own  use  the  said  sum  of  one  hundred  pounds,  and 

the  proceeds  of  the  said  security  so  to  him  entrusted  as  aforesaid,  against  the  form 

of  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  against  a  Banker,  for  negotiating  a  Bill  deposited  with 
him  for  safe  Custody  (7  §•  8  G.  /F.  c.  29,  s.  49). 

That  on,  &c.  at,  &c.  one  C  D.  did  entrust  to  A.  B.,  his  banker  and  agent  in  that 
hehalf,  for  safe  custody,  a  certain  valuable  security,  that  is  to  say,  a  bill  of  exchange 

(A)  They  must  be  distinctly  pursued ;  not  be  supported  by  proof  of  a  direction 

for  if  an  indictment   allege   a   specific  to  invest  in  the  funds  in  the  eyeut  of 

Erection  to  invest   the   proceeds  of  a  any  unexpected  accident  occurring,  R, 

^ilttWe  security  in  the   funds,  it  will  v.  White,  4  C  &  P.  46. 
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dnwD  by  the  nid  C.  D.  upon  tnil  accepted  b;  one  &.  F.  for  the  pijment  of  thi»- 
■am  of  one  buiidred  lad  filtf  pounds,  to  Uie  sud  C.  D.  or  bis  order,  anid  then  dot 
and  muatialied,  the  ssid  bill  of  eicbang?  being  Ihea  uid  there  (bo  property  of 
laid  C.  D.,  and  of  the  iilue  of  one  buodred  *nd  fifty  pouudi,  without  bdj  auihorinr 
to  kU,  negotiate,  tnn>rer,  or  pledge  ILe  same;  and  tbE  jurors,  Ac.  that  A.  B.,U'~ 
ef,  tic.  wliile  be  waa  Bucb  banker  and  agent  u  aforeaoid.  and  wbile  the  said  bill 
exchange  to  was  entnlited  to  him  ag  such  hanker  and  a^^ent  for  safe  custody  i 
aforeaaid,  to  wit,  on,  &c.  at,  Ike.  did  uDlaRfnllj.  wilfully  and  frandutently  neigadattL 
trsiufer,  and  convert  the  uid  bill  of  cichinge  to  and  for  hii  ovn  uae  aiid  pivflt 
■glinit  the  form  of  tbe  atatutc,  &c.  and  againit  the  peace,  &c. 

Indictment  against  a  Factor  for  pledging  the  Wine  and  Dock  Wnrj 
rants  of  kit  Principal   (7^8  0.  IV.  c.  29,  *.  51). 

That  on,  &c.  at,  &c.  ddp  C.  D.  did  cDtmat  to  one  A.  B.,  then  and  there  beins 
factor  and  agent,  and  then  and  there  being  employed  by  the  said  C  D.  u  bii  (acta 
and  agent,  ten  pipes  of  port  wine,  and  tea  watranls  and  orders  of  the  London  Dn 
Uiimpaay  for  the  delirery  of  the  same  port  wine,  belougiog  to  the  aaid  C.  D.  and ' 
great  value,  to  wit,  of  the  value  of  live  hundred  poonds,  for  tlie  purpose  of  the  M 
thereof  by  the  said  A.  B.  aa  such  factor  and  agent  aa  aforeaud,  for  and  on  accon 
and  for  tbe  bencrlit  of  the  said  C.  D.  And  the  jnmrs,  &c.  that  the  sud  A.  B.  la 
of,  fte,  being  such  factor  and  agent  aa  aforeiaid,  while  he  was  em|ilo]red  by  the  m 
C.  D.  as  hia  factor  and  agent  us  aforesaid,  and  while  tbe  said  ten  pipes  of  port  wia 
ond  tbe  Bud  ten  warrants  and  orders  so  eutmited  to  him  by  tbe  said  C.  D.  for  tk« 
eale  thereof  aa  aforetaiJ,  after^arda,  to  wit,  on,  &c.  at,  &c.  did  unlawfully,  kno*- 
ingly,  and  fraudulently,  for  his  own  beucfil,  and  in  liolstion  of  good  faith,  di 
and  pledge  the  sniil  ten  ripi"*  of  [inrtifinH  nnd  Ihc  said  ten  warrants  and  orders  will 
one  E.  !<'.  as  a  security  for  a  certain  gum  of  money,  to  wit,  the  aum  of  two  bondrtd 
ponnda,  by  tbe  aaid  A.  B.  at  the  time  of  bia  to  making  tbe  aaid  deposit  and  pledge 
borrowed  and  received  of  and  from  tbe  said  E.  F.,  agaiuit  the  farm  of  the  ftatste, 
tic.  and  against  the  peace,  &c, 


SECTION  xn. 

EscAPB  AND  Rescue. 
Offence.) — All  escapes  from  lawful  custody,  whether  effected  wiih  or 
without  force ;  all  failures  of  duty  in  gaolers  and  officers  by  which  tlieir 
prisoners  escape,  whether  wilful  or  negligent;  and  every  reacaing  or 
attempting  to  rescue  parties  lawfully  charged  with  crime,  are  offences, 
differing  in  degree  according  to  circumstances,  but  punishable  either  as 
misdemeanours  or  as  felonies.  Tbe  lowest  degree  of  offence  is  that  of 
the  prisoner  himself,  when  he  takes  advantage  of  (he  negligence  ofliis 
keeper  to  regain  his  liberty  ;  yet  even  this  is  a  misdemeanour,  punish- 
able by  fine  and  imprisonment ;  because  the  law  requires  of  all  penODl 
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to  sobmit  theinsd?e8  to  its  judgment,  and  to  remain  in  custody  till 
delivered  by  lawful  process  (t).  The  breach  of  prison  by  a  party  in 
custody,  for  whatever  offence,  was  felony  by  the  common  law  {j) ;  but 
by  the  statute  de  frangentibus  prisonam{k)  it  was  enacted,  "  That 
none  from  henceforth  that  breaketh  prison  shall  have  judgment  of  life 
^r  member  for  breaking  of  prison  only,  except  the  cause  for  which  he 
was  so  taken  and  imprison ed»did  require  such  a  judgment,  if  he  had 
been  convicted  thereupon  according  to  the  law  and  custom  of  the  realm/' 
rhas  for  a  prisoner  to  break  prison  who  is  in  custody  on  a  capital 
charge  is  still  felony,  if  the  actual  escape  is  proved  (/)  ;  but,  when  in 
custody  on  a  minor  charge  it  is  now  a  misdemeanour^  punishable  with 
fine  and  imprisonment  in  the  discretion  of  the  court. 

JEscapes permitted  by  Officers.] — Whenever  an  officer,  having  a  party 
lawfully  in  his  custody,  on  a  charge  of  felony,  voluntarily  permits  him 
to  escape,  the  officer  is  involved  in  the  legal  guilt  of  the  crime  charged 
on  his  prisoner  (m).  Where  he  negligently  permits  a  prisoner  to  escape^ 
which  is  defined  to  be  where  he  omits  to  make  fresh  pursuit  after  him, 
he  is  guilty  of  a  misdemeanour.  And  he  is  guilty,  in  this  degree,  if, 
from  his  negligence,  a  prisoner  in  his  charge  commits  suicide,  against 
which  it  is  his  duty  to  guard  (n).  But  to  constitute  an  indictable 
escape,  either  in  the  party  or  in  the  officer,  there  must  be  an  actual 
and  legal  arrest  previously  made  for  a  criminal  matter ;  and,  therefore, 
if  an  officer,  having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a 
house,  and  challenge  him  for  his  prisoner,  but  never  have  him  actually 
in  his  custody,  and  the  party  gets  free,  this  is  no  escape  in  either  (o). 
It  is,  however,  an  offence  in  any  person  wilfully  to  throw  obstacles  in 
the  way  of  a  lawful  arrest  on  a  criminal  charge,  and  in  a  case  of  felony 
would  constitute  the  party  so  offending  an  accessory  (p). 


(t)  1  Hale,  611. 

(J)  I  Hale,  607. 

{k)  I  Ed.  II.  BUt.  2.  A  '  prison'  may 
be  any  Unqful  place  of  imprisonment,  as 
gaol,  constable's  house,  stocks,  &c. ;  1 
Hale,  609 ;  2  Inst.  589. 

(/)  2  Hawk.  c.  18,  s.  12 ;  R.  v.  Tilley, 
2  Leacb,  671 :  and  is  now  punishable 
nnder  the  general  provision  of  7  &  8 
6.  IV.  c.  28,  s.  8,  as  being  a  '*  felony 
for  which  no  punishment  has  been,  or 
hereafter  may  be,  specially  provided," 
by  transportation  for  seven  years,  or  im- 
prisonment  for  not  exceeding  two  years, 


with  whipping,  once,  twice,  or  thrice,  if 
a  male,  and  the  court  so  think  fit.  See 
R.  V.  Stanley,  Russ.  &  Ry.  432.  A 
breach  of  prison  must  be  shown,  though 
unintentional,  as  by  throwing  down  loose 
bricks,  R.  V.  HoMwell,  R.  &  Ry.  458  ; 
merely  getting  over  the  walls,  passing 
out  through  a  door,  &c.  is  merely  an 
escape,  and  not  a  breach  of  prison,  2 
Hawk.  c.  18,  s.  9. 

(m)  Hawk.  b.  2,  c.  19,  s.  40. 

(n)  Dalt,  J.  c.  159. 

(o)  Hawk.  b.  2,  c.  19,  s.  1. 

(p)  1  Hale,  606. 


362  escAPE  Atta  kfacde. 

Rescve  by  third  Perums.] — Rescue  is  where  a  lliird  person  procures 
or  assiiu  the  escape  of  a  prisoner ;  and  this  is  at  the  least  criminal  in 
the  same  dc^ee  with  the  act  of  a  pany  breaking  prison.  In  case  of 
treason,  a  stranger  rescuing  a  traitor  is  liimself  guilty  of  treason  (j); 
in  case  of  felony,  he  is  guilty  of  felony,  if  llie  principal  be  convicted; 
nud  in  all  cases  he  is  guilty  of  a  high  misdemeanour  at  commou 
for  which  he  may  be  prosecuted,  whatever  may  be  the  fate  of  the  party, 
whom  he  aided  (r).  At  common  law,  unsuccessful  attempts  to  proci 
the  escaj>e  of  a  felon  were  not  felonies  (a),  and  the  ISO.IE.c.i 
was  passed  to  provide  further  security  in  this  respeel.  By  that  statute, 
R.  1,  it  is  enacted,  that  "  if  any  person  shall  by  any  means  whatKK 
ever  be  aiding  or  assisting  any  prisoner  to  attempt  to  make  hi*  or  li 
escape,  from  any  gaol,  although  no  escape  be  actually  made,  in  caaO 
such  prisoner  then  was  attainted  or  convicted  of  treason,  or  any  (elony,  ^ 
except  petty  larceny,  or  lawfully  commitied  to  or  detained  la  any  gatH, 
for  treason  or  any  felony,  except  petty  larceny,  expressed  in  tlie  warrant 
of  commitment  or  detainer,  every  person  so  offending,  and  being  tliereoT 
lawfully  convicted,  shall  be  deemed  and  adjudged  guilty  of  felony,  and 
shall  be  transported  for  the  terra  of  seven  years ;  and  in  case  such 
prisoner  then  was  convicted  of,  committed  to  or  detained  in  any  gad 
for  petty  larceny  or  any  other  crime,  not  being  treason  or  felony, 
pressed  in  the  warrant  of  commitment  or  detainer  as  aforesaid,  or  thea 
was  ill  gaol  upon  an^  process  vihMsoctci ,  i'ot  uiiy  iJlU,  damages,  coits, 
sum  or  sums  of  money,  amounting  in  the  whole  to  the  sum  of  one 
hundred  pounds,  every  person  so  offending  as  aforesaid,  and  being 
thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  to  be  guilty 
of  a  misdemeanour,  for  which  he  or  she  shall  be  liable  to  a  fine  and 
imprisonment."  The  second  section  further  provides,  "That  if  any 
person  shall  after  the  same  day  convey  or  cause  to  be  conveyed  into 
any  gaol  or  prison,  any  vizor  or  other  disguise,  or  any  instrument  or 
arms,  proper  to  facilitate  the  escape  of  prisoners ;  and  the  same  shall 
deliver,  or  cause  to  be  delivered,  to  any  prisoner  in  any  such  gao),  or 
to  any  other  person  there,  for  the  use  of  any  such  prisoner,  without  the 
consent  or  privily  of  the  keeper  or  under-keeper  of  any  such  gaol  or 
prison;  any  such  person,  although  no  escape  or  attempt  to  escape  be 
actually  made,  shall  be  deemed  to  have  delivered  such  vizor  or  other 
disguise,  instrument,  or  arms,  with  an  intent  to  aid  and  assist  such  pri- 
soner to  csca|)e  or  attempt  to  escape  ;  and  in  case  such  prisoner  then 
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was  attainted  or  convicted  of  treason,  or  any  felony,  except  petty 
Jarceny,  or  lawfully  committed  to  or  detained  in  any  such  gaol  for 
treason,  or  any  felony,  except  petty  larceny,  expressed  in  the  warrant 
of  commitment  or  detainer,  every  person  so  offending,  and  being  thereof 
lawfully  convicted,  shall  in  like  manner  be  deemed  and  adjudged  guilty 
of  felony,  and  shall  be  transported  for  the  term  of  seven  years ;  but  in 
case  the  prisoner  to  whom  or  for  whose  use  such  vizor  or  disguise, 
instrument  or  arms,  shall  be  so  delivered,  then  was  convicted,  com- 
mitted, or  detained  for  petty  larceny  or  any  other  crime  not  being 
treason  or  felony,  expressed  in  the  warrant  of  commitment  or  detainer, 
or  upon  any  process  whatsoever,  for  any  debt,  damages,  costs,  sum  or 
sums  of  money  amounting  in  the  whole  to  the  sum  of  100/.,  every  such 
person  so  offending  and  being  thereof  lawfully  convicted,  shall  be 
deemed  and  adjudged  to  be  guilty  of  a  misdemeanour,  for  which  he  or 
she  shall  be  in  like  manner  liable  to  a  fine  and  imprisonment."    The 
third  section  makes  it  transportable  felony  to  aid  or  assist  any  prisoner 
to  attempt  to  make  his  escape  from  any  officer  charged  to  convey  him 
to  gaol,  by  a  warrant  for  treason  or  felony,  except  petty  larceny,  or  to 
aid  or  assist  any  felon  in  escaping  from  a  vessel  conveying  him  to  be 
transported  under  a  lawful  order. 

This  statute  does  not  extend  to  cases  where  the  prisoner  made  an 
actual  escape,  but  only  to  an  unsuccessful  attempt  {t);  so  under  this 
act  no  indictment  could  be  sustained,  where  the  commitment  was  on 
suspicion,  because  the  act  required  the  felony  to  be  expressed  in  the 
body  of  the  warrant  (u). 

Conveying  into  Prisons  Disguise,  Sfc,  to  facilitate  Escape.] — But 
now,  by  4  G.  IV.  c.  64,  s.  43,  it  is  enacted,  "  That  if  any  person 
shall  convey,  or  cause  to  be  conveyed,  into  any  prison  to  which  the 
act  shall  extend,  any  mask,  vizor,  or  other  disguise,  or  any  instru- 
ment or  arms  proper  to  facilitate  the  escape  of  any  prisoners,  and  the 
same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner  in  any 
such  prison,  or  to  any  other  person  there,  for  the  use  of  any  such 
prisoner,  without  the  consent  or  privity  of  the  keeper  of  such  prison, 
every  such  person  shall  be  deemed  to  have  delivered  such  vizor  or 
disguise,  instrument  or  arms,  with  intent  to  aid  and  assist  such  pri- 
soner to  escape  or  attempt  to  escape ;  and  if  any  person  shall,  by  any 
means  whatever,  aid  and  assist  any  prisoner  to  escape,  or  in  attempt- 


(/)  B.  V.  Tilieyif  2  Leach,  670.  stat.  1  &  2  G.  IV.  c.  88,  is  repealed  by 

(«)  R.  ▼.  Greenif,   1   Leach,   363  ;      9  G.  IV.  c.  1. 
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ing  to  escape,  from  any  prison,  any  person  so  offending,  wbetbcr  u 
actual  escape  be  made  or  not,  shall  be  guilty  of  felony,  and,  btin^ 
convicted  thereof,  shall  be  transported  beyond  the  seaa  for  an;  Um 
not  exceeding;  fourteen  years"  (v). 

The  ofiences  ofeBcaping  after  a  sentence  of  transportation,  of  aiding 
such  escape,  and  of  escaping,  or  of  reKuing  a  party  capiially  cod- 
victed,  are  provided  for  by  5  G.  IV.  c.  84  ;  but  these  are  caset  vbicl 
from  their  importance  can  scarcely  occur  at  leuiona,  and,  tlierefin, 
need  not  be  further  considered  in  this  place. 

Rescue  of  Distress  and  Pound  Breach.] — Rescuing  goods  ia  cm- 
tody  of  the  law,  as  goods  lawfully  distnuned  for  rent,  and  pound  bnuli, 
arc  offences  of  the  same  kind  as  the  rescue  of  prisoners,  being  injuria 
and  insults  of  public  justice,  though  of  very  inferior  degree;  andu 
such  seem  indictable  at  common  law,  and  punishable  with  fine  ud 
imprisonment,  in  the  discretion  of  the  court  (w). 

Indictment  and  Evidence.] — All  indictments  for  escapes  and  rescuci 
must  show  lh:it  the  party  was  in  custody  charged  with  some  crime.w 
committed  for  some  crime,  in  a  manner  which  makes  the  custodj 
lawful  (j:).  It  is  necessary,  therefore,  to  allege  and  prove  the  chuft, 
or  conviction  and  warrant  under  which  he  was  in  custody,  and  in 
allegation  that  he  was  duly  in  custody  will  not  suffice  (y) ;  for  tht 
legality  of  the  custody  is  an  inference  in  law  to  be  drawn  from  tlie 
facts  set  forth,  and  of  which  the  court  must  judge  (z).  If  a  ceitificite 
of  the  clerk  of  the  court  in  which  he  is  convicted  be  relied  on  (4  G.  IT. 
c.  64.  s.  44),  it  must  set  forth  the  substance  and  effect  of  the  con- 
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^escape,  unless  rebutted  by  circumstances  showing  that  it  was  pro- 
<l>ced  by  the  unexpected  and  irresistible  force  of  others  (c). 

i^tment  against  a  Constable  for  negligently  permitting  a  Person 

to  escape  who  had  been  arrested  by  him  on  a  Warrant  for  Misde- 

meanour^  and  directing  him  to  bring  the  Party  accused  before  a 

Magistrate, 

That  on,  &c  at,  &c.  one  S.  O.  came  before  A.  B.  esquire,  then  and  yet  one  of 
^  jutices  of  onr  said  ladj  the  Qneeo,  assigned  to  keep  the  peace  of  our  said  lady 
Qaeen  in  and  for  the  county  of  N.  and  also  to  hear  and  determine  divers  felonies, 
I,  and  other  misdeeds,  committed  in  the  same  county  ;  and  the  said  S.  O. 
then  and  there,  on  his  oath,  before  the  same  justice,  charge,  accuse,  and  give 
fatfumation  against  one  M.  M.  of  the  parish  aforesaid,  in  the  county  aforesaid,  yeo- 
I,  that  he  the  said  M.  M.  had  then  lately  before  unlawfully  and  designedly  ob- 
eertain  monies  of  one  6.  H.  from  the  said  G.  H.  by  certain  false  pretences, 
^or,  that  he  the  aaid  M.  M.  had  feloniously  ravished  A.  B.  spinster,  and  had  carnal 
of  her  body  against  her  will,  &c.  &c.]  whereupon  he  the  said  A.  B.  the 
aforesaid  did  then  and  there,  to  wit,  at  the  parish  of  R.  aforesaid,  in  the 
comty  aforesaid,  make  a  certain  warrant,  under  his  hand  and  seal,  in  due  form  of 
Isv,  directed  to  the  constables  of  the  parish  of  R.  aforesaid,  in  the  county  aforesaid, 
t]Mrd>y  requiring  them  to  take  the  body  of  the  said  M.  M.  and  bring  him  before  the 
said  A.  B.  the  justice  aforesaid,  to  answer  to  such  matters  and  things  as  should  be 
aQcged  against  him,  touching  the  said  offence  ;  which  said  warrant  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  D.  aforesaid,  in  the  county  aforesaid, 
vu  delivered  to  one  H.  W.,  then  being  one  of  the  constables  of  the  said  parish  of 
R.,  in  due  form  of  law  to  be  executed  ;  by  virtue  of  which  said  warrant,  the  said 
I      H.  W.  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  take  and  arrest  the 
body  of  the  said  M.  M.  and  him  the  said  M.  M.  in  his  custody,  for  the  cause  afore- 
ttid,had  ;  nevertheless,  the  said  H.  W.,  late  of  the  said  parish  of  R.  in  the  county 
•foresaid,  yeoman,  afterwards,  to  wit,  on  the  said,  &c.,  the  duty  of  his  office  in  that 
mpect  not  regarding,  at  the  parish  of  R.  in  the  county  aforesaid,  unlawfully  and 
Vftigenify  did  permit  and  suffer  the  said  M.  M.,  to  escape  and  go  at  large  whither- 
soever he  would,  out  of  the  custody  of  him  the  said  H.  W.,  to  the  great  hindrance 
of  jutioe,  and  against  the  peace,  &c. 

Indictment  against  a  Party  charged  with  Larceny  for  escaping  from 
a  Constable  who  was  carrying  him  before  a  Justice, 

State  information  and  warrant  as  in  last  precedent.  Then  as  follows  : — And 
^  jarors,  &c.  that  the  said  M.  M.  so  being  in  the  custody  of  the  said  II.  W. 
Ukder  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  and  while  he  continued  in 
iacb  custody,  and  before  his  body  was  brought  by  the  said  H.  W.  before  the  said 
A.  B.  the  justice  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  out  of  the 
cvtody  of  the  said  H.  W.  unlawfully  did  escape  and  go  at  large  whithersoever  he 
woold,  to  the  great  hindrance  of  justice,  and  against  the  peace,  &c. 

[The  above  may  easily  be  adapted  to  an  escape  qfter  commitment  to  gaol,] 

(r)  1  Hale,  600. 
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Indictment  agatml  a  Gaoler  for  negligently  permitting  a 

escape  who  had  been   committed  to  his  Custody  by   Virtue  of  e 
Justice's  Warrant  for  Robbery. 

That  OD,  &c.  W.  D.  eaquire,  then  bnng  one  of  the  lud  jwticn  of  onr  nidlidftlie 
Que«n,  tuaigoed  to  keep  the  peace  of  our  uid  ladj  tha  Queen  in  ind  fortlu  nid 
count;  of  N.,  and  aUo  to  bear  and  determine  diven  felonief,  treipaiiei,  uul  Mia 
miademeanours  committed  in  the  aame  countf,  in  due  tbnn  of  lav,  did  make  hu 
warrant  of  commitnicDt.  under  hit  hand  and  leai,  to  wit,  at,  &e.  bearing  date  Ik 
aame  da;  and  year  aforesaid,  directed  to  the  keeper  of  the  common  gaol  at  N.,  ii 
and  for  the  aaid  countjr  of  N.,  bf  which  said  warrant,  &c.  [hrre  reeilr  tht  Kvml], 
a*  by  the  aame  warrant  more  fully  appeara  ;  by  liitne  of  which  aaid  wiiniit  gf 
commitment,  aflerwarda,  to  wit,  on  the  aaid,  &c.  at,  &C.  A.  B.,  then  bong  <k 
keeper  of  the  aaid  common  gaol  of  the  laid  coont;  of  N.  at  N.  aforesaid,  did  renin 
the  uid  W.  M.  into  hia  custody,  in  the  aaid  common  gaol  there  aitoate.  Andtte 
jurora,  &c.  that  the  aaid  A.  B.  late  of,  &c.  jeoman,  lo  being  keeper  lA  thenil 
common  gaol,  and  having  the  aaid  W.  M.  in  hii  custody  in  the  nid  CMnmoi  pd, 
on  that  occasion,  afterwards,  to  wit,  on,  &c.  at,  &c.  unlawfully  and  negligtntl;  dil 
permit  and  suffer  the  aaid  W.  M.  (ao  being  a  priaoner,  eommitted  to  the  nid  gaol 
aa  aforesaid) ,  to  eacape  and  go  at  large  from  aod  oat  of  the  custody  of  him  tlK  aid 
A.  B.,  out  of  the  said  prison,  wheresoever  he  would,  whereby  the  said  W.  U.  tA 
then  and  there  eecape  out  of  the  said  prison,  and  go  at  large  whitheraoerer  b 
wonld,  to  the  great  hindrance  and  obstruction  of  justice,  in  contempt,  &c.,  to  (be 
evil  example,  &c.  and  against  the  peace,  &e. 

Indictment  against  a  Constable  of  a  Parish  for  suffering  Penwt, 
u-hom  the  Watchman  had  brought  to  him  in  the  Watchhw$e,te 
go  at  large,  and  for  compounding  with  them  for  Money. 
That  B.  and  R.  being  respectiTely  watchmen,  lawfully  appointed  and  cmplojtl 

in  and  for  the  parish  of ,  in  the  city  of ,  in  the  county  of ,  and  in  lis 

<n  of  their  office  as  such  watchmen,  on,  &c.  between  the  bonn  of  two  asd 
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tMk  eknge  of  the  nid  two  penont  to  apprehended  and  delivered  to  him  as  afoie- 
■d,  yet  the  said  O.  O.,  to  being  inch  constable  as  aforesaid,  not  farther  regarding 
tkdotjof  his  oiBoe  as  such  constable,  but  neglecting  the  same,  did  not  nor  would 
<ipote  of  the  said  two  persons  according  to  law,  but  on  the  contrary  thereof,  he 
the  nid  O.  O.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  unlawfully 
ui  wilfally  discharged  the  said  two  persons  from  and  out  of  his  custody,  and 
■lend  and  permitted  them  to  escape  and  go  at  large  wheresoever  they  would, 
kfm  tbej  had  been  conveyed  before  one  or  more  of  her  said  majesty's  justices  of 

Ae  peace  in  and  for  the  said  city  of ,  to  be  dealt  with  according  to  law  for 

ior  ssid  oABDce  (and  afterwards,  and  before  the  said  two  persons,  or  either  of 

(hn,  had  been  conveyed  before  one  or  more  of  her  said  majesty's  justices  of  the 

ptKe  for  the  purpose  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  he  the 

ail  0.  O.,  so  being  such  constable  as  aforesaid,  unlawfully  and  wickedly  com- 

pNBded  the  said  offence ;  that  is  to  say,  by  then  and  there  receiving  and  taking 

U  sen  of  ten  ahillings  of  lawful  money  as  and  by  way  of  composition  for  the 

ne),  eontrarj  to  his  duty  in  that  behalf,  to  the  great  damage  and  hindrance  of 

phie  jiatioe*  to  the  evil  example,  &c.  and  against  the  peace,  &c.     ISecond  count 

mmmJhH,  hmvimf  out  what  it  eomiamed  wUhm  the  brackets.] 

And  the  jurors,  &c.  that  afterwards,  and  before  the  said  last-mentioned  two 

or  either  of  them,  had  been  conveyed  before  one  or  more  of  her  majesty's 

of  die  peace  for  the  purposes  aforesaid,  to  wit,  on  the  same,  &c.  aforesaid. 

It,  ftc  albfcaaid,  the  said  O.  O.  unlawfully,  corruptly,  deceitfully,  and  for  wicked 

here  and  gain,  and  contrary  to  the  duty  of  his  office  as  such  constable  as  last  afore- 

■id,  did  extort,  receive,  and  take  of  and  from  one  of  the  said  last-mentioned 

penoas,  whose  name  is  to  the  jurors  aforesaid  unknown,  the  sum  of  —  shillings 

[ir.  dt  ike  ease  maybe]  of  like  lawful  money,  as  and  by  way  of  gratuity  and  reward 

to  him  the  said  O.  O.  for  not  conveying  the  said  last-mentioned  two  persons,  or 

citlier  of  them,  before  one  or  more  of  her  said  majesty's  justices  of  the  peace  in 

tad  for  the  said  county  of  ,  to  be  dealt  with  according  to  law  for  their  said 

hst-mentioned  offence,  against  the  peace.  Sec, 

Indictment  against    two   Persons  for  rescuing  from  a  Constable  a 

Person  in  his  custody  for  an  Assault, 

That  on,  &c.  T.  R.  esquire,  one  of  the  justices  of  our  said  lady  the  Queen,  assigned 

to  keep  the  peace  in  and  for  the  said  county  of ,  and  also  to  hear  and  determine 

fifcrs  felonies,  trespasses,  and  other  misdemeanours,  in  the  said  county  committed, 
4U  issae,  make,  direct,  and  deliver  a  warrant  or  precept  in  writing  to  W.  C.  of 

,  in  the  county  aforesaid,  yeoman,  one  of  the  constables  of ,  in  the  county 

by  which  said  warrant  he  the  said  W.  C,  the  constable  aforesaid,  was 

to  take  the  body  of  D.  D.,  late  of ,  and  bring  him  the  said  D.  D. 

before  the  said  T.  R.  to  be  examined  by  him  the  said  T.  R.  conceiTiing  an  assault 

■id  to  have  been  committed  by  him  the  said  D.  D.  upon  B.  G.  J.  of ,  which 

■id  W.  C,  the  constable  aforesaid, 'afterwards,  that  is  to  say,  on,  &c.  aforesaid,  at 

- —  aforesaid,  in  the  county  aforesaid,  by  virtue  of  the  said  warrant,  did  take  and 

VTCst  him  the  said  D.  D.  for  the  cause  aforesaid,  and  him  the  said  D.  D.  in  his 

cutody,  by  virtue  of  the  said  warrant,  then  and  there  had  ;  and  that  R.  R.  late  of, 

&c  yeoman,  and  S.  R.  late  of  the  same  place,  yeoman,  well  knowing  the  said  D.  D. 
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M  to  b«  arreited  u  tforeuld,  tftennrdt,  to  wit,  on  the  wM,  ftc  at,  Ac.  ■finaU, 
with  force  and  •nni,  in  and  npon  the  swd  W.  C,  the  contfable  abreMid,  Hwaul 
there  being  in  the  peace  of  God  and  oar  *aid  ladj  the  Queen,  and  in  the  eiceUi« 
of  hi*  uid  office,  did  make  an  atHolt,  and  him  the  laid  D.  D.  then  and  thatU 
beat,  wound,  and  iU-treal ;  «ul  that  the  aaid  R.  R.  sod  S.  R.  him  the  nid  D.  D. 
out  or  the  cnitody  of  him  the  aaid  W.  C,  and  againat  the  will  of  the  uid  W.  C, 
then  and  there,  with  force  and  arms,  nnlawfnllj  did  reaeaa  and  put  at  Iar(e,  to  p 
whereaoeier  he  wouJd ;  and  that  the  said  D.  D.  himielf  oat  of  the  cutod;  of  Ac 
■aid  W.  C,  and  agaioat  the  will  «f  the  taid  W.  C,  then  and  there,  with  laRe  lai 
anng,  nnlawfnlly  did  reicue  and  escape  at  large,  wherewieTer  he  wonld  go,  tgiaat 
the  peace,  &e. 

Indictment  for  reletting  Goodt  ditlrained  Jor  Rent  of  a  Hoiut. 

That  on.  lie.  one  M.  D.  in  dne  form  of  law  did  take  and  diitrwn  one  oak  tdc 
of  the  Talue  of  ten  thillinga,  and  one  feather  bed  of  the  ralne  of  thirtj  ihillii|i,  at 
one  clock  of  the  Talae  of  two  poonda,  of  the  goods  and  chatteli  of  one  W.  9. 
labourer,  then  being  in  a  certain  dweUins-lKnue  of  the  aaid  M.  D.  litnati  ia,  Sc. 
aforesaid,  which  aame  diatreaa  was  taken  bjr  him  the  said  M.  D.  lor  the  na  rf 
five  pounds,  being  then  due  for  rent,  for  one  whole  year,  in  arrear  from  the  ail 
W.  H.  to  hint  the  said  M.  D.  for  the  hooie  aforesaid  ;  and  that  the  aaid  H.  D.  Ik 
■aid  goods  and  chattels  then  and  there  had,  and  lawfdUf  detained  in  his  enstodrfer 
the  CHuie  aforeiaid.  And  the  jnron,  Sec.  do  further  present,  that  N.W.  late  af,te 
afterwards,  to  wit,  on,  &c.  with  force  and  armi,  at.  &c.  aFomaid,  the  said  gocdi  isd 
chattels,  lO  as  sforeuiid  by  the  aaid  M.  D.  taken  and  diitrained,  and  in  the  cutsj; 
of  him  the  said  M.  D.  then  and  therr  lawfnlljr  being,  frarn  and  out  of  the  castod;, 
and  against  the  will  of  him  the  aaid  M.  D.,  then  and  there  uolawfullf  and  injarinadr 
did  rescue,  take,  and  can7  sway  (the  said  snm  of  five  pounds,  for  the  rent  ii 
arrear,  as  aforesaid  being  due,  nor  any  part  thereof  bdng  then  paid),  against  tke 
peace,  &c.  (d). 

Indictment  for  assaulting  Bailiff  and  rescuing  Goodt  ditlrained  far 
Sent  of  a  Lodger. 
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follows,  to  wit  [k€re  9et  out  the  goodi].  And  the  jurors,  &c.  do  farther  present, 
dist  one  J.  C.  late  of,  &c.  aforesaid,  together  with  divers  other  persons,  to  the 
jurors  aforesaid  as  yet  anknown,  on,  &c.  with  force  and  arms,  &c.  at,  &c.  aforesaid, 
in  and  upon  the  said  A.  B.  in  the  peace  of  God  and  onr  said  lady  the  Queen  then 
ind  there  heing,  did  make  an  assault,  and  the  said  goods  and  chattels  so  as  afore- 
said, for  the  cause  aforesaid,  taken,  seised,  and  distrained^  and  then  and  there 
being  in  the  custody  and  possession  of  the  said  A.  B.  from  and  out  of  the  custody 
and  possession,  and  against  the  will  of  the  said  A.  B.  unlawfully  and  injuriously  did 
rescue,  and  the  said  A.  B.  from  and  out  of  the  custody  and  possession  of  the  said 
goods  and  chattels,  then  and  there  with  force  and  arms,  at,  &c.  aforesaid,  unlaw- 
fiilly,  unjustly,  and  sgainst  the  will  of  the  said  A.  B.  did  force  and  driye  away  (the 

said  snm  of so  due  for  rent  as  aforesaid,  or  any  part  thereof,  not  being  then 

paid  or  satisfied  to  the  said  J.'  M.)  and  other  wrongs  to  the  said  J.  M.  and  A.  B. 
then  and  there  did,  to  the  great  damage  of  the  said  J.  M.  and  A.  B.  snd  against  the 
peace,  &c 

That  the  said  J.  C.  together  with  divers  persons  to  the  jurors  aforesaid  as  yet 
unknown,  on  the  said,  &c.  with  force  and  srms,  at,  &c  aforesaid,  in  and  upon  the 
said  A.  B.  in  the  peace  of  God  and  our  said'  lady  the  Queen  then  and  there  being, 
did  make  sn  assault,  and  of  the  goods  and  chattels  of  the  said  J.  D.  then  lately  before, 
to  wit,  on  the  same  day  and  year  above  mentioned,  duly  and  lawfully  taken,  seized, 
and  distrained  by  the  said  J.  M.  for  the  sum  of  — —  then  due  from  the  said 
J.  M.  for  rent  in  arrear  (the  same  goods  and  chattels  then  being  in  the  custody 
and  possession  of  the  said  A.  B.)  from  and  out  of  the  possession,  and  against 
the  will  of  the  said  A.  B.  then  and  there  with  force  and  arms  unlawfully  and  in- 
juriously did  rescue,  and  the  said  A.  B.  from  and  out  of  the  custody  and  possession 
of  the  said  goods  and  chattels,  then  and  there,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully,  injuriously,  and  against  the  will  of  the 

said  A,  B.  did  force  and  drive  away,  the  sum  of so  due  for  rent  as  aforesaid. 

or  any  part  thereof,  not  being  then  paid  and  satisfied  to  the  said  J.  M. ;  against  the 
peace,  &c. 

Indictment  for  an  Assault  and  rescuing  Ooods  seized  as  a  Distress 
for  Rent  after  a  fraudulent  Removal  {e). 

That  on,  &c.  and  continually  afterwards,  until,  &c.  one  M.  E.  did  hold  of  one 
J.  W.  a  certain  room  or  apartment,  with  the  appurtenances,  being  part  and  parcel  of 
a  certain  messuage  or  dwelling-house  of  him  the  said  J.  W.  situate,  &c.  by  virtue  of 
a  certain  demise  thereof,  made  by  and  from  the  said  J.  W.  to  the  said  M.  £.  at,  and 


(e)  See  Starkie's  Grim.  PL  389.  By 
8  A.  c  14,  it  is  enacted,  that  in  case  any 
lessee  of  any  messuages,  tenements,  &c. 
on  demise  whereof  any  rents  shall  be 
reserved  or  made  payable,  shall  fraudu- 
lently and  clandestinely  convey  and  carry 
off  from  such  demised  premises,  his 
goods  or  chattels,  with  intent  to  prevent 
the  landlord  or  lessor  from  distraining 
the  same  for  arrears  of  the  rent,  the 
lessor  or  landlord,  or  his  agent,  within 


five  days,  may  take  and  seize  such  goods 
and  chattels  wherever  they  may  be  found 
as  a  distress,  and  sell  them  in  the  same 
way  as  if  they  had  been  regularly  dis- 
trained  on  the  premises;  and  by  11  G.II. 
c.  19,  8. 1,  the  time  is  enlarged  to  thirty 
days.  So  that  rescuing  goods  seized  thus 
after  a  fraudulent  removal  is  a  similar 
offence  to  rescuing  them  after  a  regular 
distress. 

BB 


under  the  wnklf  rent  of  SftBui  iliillingi,  restntd  anil  nude  piyabU  bj  the  sud 
dDniH,  to  the  isid  J.  W.  on  tlic  lud,  Stc.  Bud  that  on  the  wi<l.  &c-  the  Mid  luM 
of  tifleea  (hillings  wa^  due  in  arreu-,  and  unpaid,  for  the  lent  aforeuid,  by  Tiitne  of 
the  said  deiQue  to  Mid,  the  siid  J.  W.  And  the  jurom.  to.  do  fiirther  prcKnt, 
tbat  the  Mid  M.  E.  on,  4c.  at,  &c.  aforeaaid,  did  fraudulently  and  claQdeatindf 
CODTCj  and  carry  off  (rotn  the  uid  demiaed  premiMS,  hii  goodi  and  cbaUeb,  that  i* 
to  nj,  one  pewWr  di«b,  (tc.  [Acre  ttl  <mt  Ike  ffoeAi}  of  the  T«]oe  of  tlie  aaid  iiun  «* 
SHeea  aUUinga,  >ith  iotenl  to  preTtmt  the  mid  J.  W.  the  leawir  aforesaid  froB 
diatraining  the  saniB  tor  the  aaid  rent  ao  reierved,  in  afrtaw,  due  and  onpaid  i» 
•foreaaid ;  whereupon  the  said  J,  W.  afterwards,  and  witbio  llie  tp*ce  ol  6to  daj* 
tiext  onauiag  the  said  coniejring  and  carrjing  alT  the  aame  goodi,  to  oit,  os,  lie.  at, 
&G.  aforesaid,  did  find  the  eaid  goodi  and  chuUeli,  and  the  ume  goodi  and  cbatl«Il 
10  found,  did  then  and  there  in  doe  Comi  of  law  BClie  u  a  diatrei*  for  the  aaid  «■* 
»a  due  and  in  arrear  as  aforenid,  and  being  alw>  then  unpaid,  and  the  aaid  guote 
and  chattel!  in  bis  cuslodf  and  pouestion,  for  the  cause  >/oresaid,  then  and  then 
had  ;  and  Chat  the  laid  M.  E.  laleof,  Ac.  aloreaaid,  and  S.  hii  wife,  afterwardi.  to 
wit,  on,  Sec.  !ul  aforeuid.  at.  &c.  aforoiaid,  in  and  npon  theoaiJ  J.W.  ia  the  ptaaa 
of  Gud  and  our  uid  lady  the  Queen  ihta  asd  tbece  being,  did  make  an  uiaaU, 
aod  the  aaid  goods  and  chattels  (>o  sa  aforesaid,  for  Ibe  cauae  aforeaaid,  taken  and 
aei»ed)  out  of  the  possession,  and  against  the  will  of  tbc  said  J.  W.  unlawfaUj  aad 
iDJuriously  did  take,  reacue,  and  carry  awsj  (Ibe  said  lum  of  fifteen  BhiUinp,  ao  dn« 
for  rent  a»  aforcHid,  or  any  part  thereof,  not  being  then  paid  or  aatiafied  to  tlw 
■aidJ.W.)i  againit  thepeacs,  &«.    [Add  a  and/or  a  etmmm  auatiU.) 

Indictment  for  a  Rescue  of  Cat  lie  taken  Damage  Feasant,  be/an 

Ihf-y  V'€rcimpnu,>d.d{f). 
That  U.  H.  on,  8ic.  at,  &c.  had  taken  and  diatrained  a  certain  gelding  tfaea  bdiy 
in  a  certain  close  of  the  said  U.  H.  called,  &c.  situate,  lying,  and  tieing  is,  &c. 
feeding,  and  depasturing  upon  the  grass  there  then  growing,  and  doing  damage  there 
to  the  aaidH.  H.  and  was  then  and  there  about  to  impound  the  said  gelding,  aa,  for, 
and  in  tbe  name  of  a  distress  for  the  said  damage  so  there  done  and  doing  to  hin 
the  laid  H.  H.  according  to  tlie  law  and  cniCom  of  this  realm.  And  tbe  joron,  &c. 
do  further  present,  tbat  W.  H.  late  of,  &c.  laboorer,  then  and  there,  and  whilit  tbe 
said  H.  H.  WH  so  about  to  imponnd  the  lud  gelding  as  aforeaaid,  to  wit,  on,  &C 
•foresaid,  with  force  and  arms,  at,  &e.  aforesaid,  did  unlawfully  reacne  die  aaid 
gelding  from  and  out  of  tbe  custody  of  tbe  said  H.  H.  and  did  then  and  there  nnlaw- 
folly  talfc,  lead,  and  drive  away  the  same,  to  the  gnat  damage  of  tbe  said  H.  H. ; 
■gainst  tbe  peace,  dx. 

(J)  See  this  precedent.  2  CL.  Cr.  L.  51,  3G3.     At  all  events,  it  seem*  m  in. 

203,    and  other   forms    cited,    iif.   204,  dicUble   if    the    rcK^e    be    with   force 

Dote(4].  The  act  of  rescuingciittle,after  amounting  to   a  breach  of  tbe   peaM, 

they  have  been  taken  by  the  owner  of  ibid.;  but  see  note  to  next  precedent, 

land  dam.  feas.  there,  and  before  tbey  where  Calrridgr,  J„  trcata  it  as  a  tits- 

get  to  tbe  pound,  seems  indictable  as  a  pass  only  i  alao  3  Barrow,  1698, 17M ; 

rescue;  see  the  passage  as  to  a  rescue  in  4   JLeooiLrd,   12;    3  SsJk.  187;   JL  t, 

law  merely,  Co.  Lit.  161,  cited  Bac.  Ab.  TVnter,  13  Eut,  228. 
tit.  StKut  (A)  i  also  1  Rubs.  C.  &  M. 
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IwUctmeni  Jar  rescuing  Cattle  out  of  a  Pound,  taken  as  a  Distress 

Damage  Feasant,  and  Pound  Breach  (g)* 

That  on,  &e.  at,  &c.  one  T.  O.  took  and  diatrained  one  mare  and  two  colts  of 
tlie  cattle  of  one  J.  B.  late  of  the  parish  aforesaid,  yeoman,  of  the  price  of  twenty 
povMb,  in  and  upon  a  certain  dose  or  parcel  of  land,  of  him  the  said  T.  O.  called, 
&e.  situate  and  being  at,  &c.  aforesaid,  wrongfully  feeding  and  depastving  npon 
the  graaa  growing  in  and  npon  the  said  dose  and  parcel  of  land,  and  doing  damage 
to  him  the  said  T.  O.  there,  as  a  cBstress  for  the  damage  then  and  there  done  and 
doing  by  the  said  catde,  and  the  said  mare  and  colts  so  taken  and  distrained  as 
afbrasaid,  he  the  said  T.  O.  on  the  same  day  and  year  aforesaid,  at,  &c.  aforesaid, 
in  the  common  ponnd  of  the  hundred  of  B.  in  the  said  parish,  called  B.  pound,  im- 
pounded and  kept,  and  detained  the  same  in  the  said  common  pound  there  as  a 
distresa  for  the  cause  aforesaid.  And  the  jurors,  Sec  that  the  sidd  mare  and  colts 
being  so  impounded  snd  remaining  in  the  said  common  pound  there,  as  a  distress 
for  the  cnnae  afocesaid,  the  said  J.  B.  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c. 
aforeaaid,  the  said  common  pound  broke  and  entered,  and  the  ssid  mare  and  colts 
from  and  out  of  the  same,  without  the  licence  and  against  the  will  of  the  said  T.  O. 
and  without  any  satisfaction  haTing  been  made  to  the  said  T.  O.  for  the  said  damage 
done  by  the  said  mare  and  colts  as  aforesaid,  unlawftdly  did  rescue,  take,  lead,  and 
drire  away ;  against  the  peace,  &e.  lAdd  «  ewmt.  Hating  mertly  that  T.  0,  im- 
u  «  eertampoundf  and  thai  J.  B.  broke  it,  and  toot  mU  the  dutrete,} 


indictment  for  rescuing  Cattle  distrained  bg  the  Haywardofa  Manor, 
while  Damage  Feasant  by  straying  and  eating  Herbage  on  the 
Lanes  and  Common  of  the  Manor  (A). 

That  on,  &c.  at  &c.  W.  S.  was  hayward  and  field-keeper  of  the  manor  of  ■ 


in  the  county  aforesaid,  and  the  said  W.  S.  so  being  such  hayward  and  field-keeper 
aa  afocesaid,  on,  &c.  at,  &c.  had  taken  and  distrained  one  horse  and  one  mare,  the 


(f)  Pdund-breach  is  an  insult  to  pub- 
lic juatice,  and  as  such  seems  indictable 
at  common  law,  «»/e,  p.  364 ;  though 
It  haa  been  doubted  whether,  if  unac- 
companied  by  breadi  of  the  peace,  it  is 
so  indictable,  or  is  only  a  ground  for  a 
chil  action :  4th  partof  LM>nard*s  Rep. 
12. 

(A)  Hie  abore  indictment  has  been 
framed  after  reference  to  R.  t.  Brad^ 
a*ev,  7  C.  &  P.  233,  where  Coleridge,  J., 
held,  that  to  rescue  cattle  which  while 
straying  in  a  common  or  lane  haTc  been 
taken  by  a  hayward  in  the  ezerdse  of 
his  pubUe  duty  as  such,  and  ara  on  their 
way  to  tiM  pound  in  his  custody,  is  in- 
di^able ;  but  that  if  by  general  or  spe- 
cial order  from  indiriduid  occupiers,  he 
takes  cattle  treqMssing  on  the  indosed 
land  of  any  of  them,  ht  acts  mecely  as  a 


senrant,  so  that  rescuing  such  catUe 
from  him  on  thdr  way  to  the  pound  is 
(as  reported)  "  no  more  indictable  than 
if  the  occupier  trespassed  on  had  been 
himself  driving  them  to  the  pound,  and 
they  had  been  rescued  from  him ;  and 
till  those  cattle  got  to  the  pound,  I  am 
of  opinion  that  they  could  not  be  consi- 
dered in  the  custody  of  the  law,  and  that 
the  rescue  of  them  is  therefore  not  in- 
dictab]e."»And  this  last  bdng  the 
charge  there  alleged  and  proved,  the 
defendant  was  acquitted. 

The  hayward  appears,  firom  his  oath, 
to  be  sjrnonymous  with  greve  or  reeve, 
and  beadle  (Kitchen  on  Courts,  ed. 
1623,  p.  46),  and  to  be  the  officer  of  a 
manor.  See  as  to  beadles  of  a  manor, 
Co.  Lit.  234  b ;  Com.  Dig.  tit.  Leet, 
(M  3) ;  also  2  Scriven  on  Copyholds,  871. 
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UDie  be'm;  foanil  by  him  (he  uid  W.  S.  Btnjiog  and  nmntng  Idok  in  a  certain 
Uae  and  highirit;  [or  i»  certain  camman  land]  litiutc  irithiD  the  add  msnoi', 
vronEfuUf  fradiag  and  deputurin;  in  and  upon  the  gnts  and  herbage  tbere  growing 
in  ID*]  upon  the  nid  Inne  or  highway  [er  coinnim  ground']  and  doing  duniga 
there,  *nd  w&>  then  nnd  tbere  abant  la  lake.  dri«e,  and  lead  away  the  Mine  horM 
and  mare  for  and  ta  the  name  of  a  dulreas  for  the  «dd  daougB  so  there  doBB 
and  doinf;,  in  order  to  impound  the  um?.  according  to  the  law  and  custom  of  Eng- 
land I  aud  tlie  jerarB  aforesaid,  upon  their  oath  aforetaid,  do  further  prewnt.  that 

T.  B.  latP  of aforesaid,  labourer,  sfterwards,  to  wit,  on,  die.,  with  force  and 

arm*,  at,  &c.  the  said  hone  and  niar«  to  ai  aforesaid,  by  the  caid  W.  S.  aa  intft 
bayward  as  aforceaiil.  tuken  and  distrained  For  the  cante  aforeiaid.  and  in  hi* 
cuitody  then  and  there  being,  from  and  ou!  of  the  ciutaclf  and  against  the  will  i£ 
the  aaid  W.  &.,  and  before  the  tame  hone  and  mare  could  have  been  impounded  n 
aforeadd,  forcibly,  unlawfully,  and  injurioiuly  did  reacue,  take,  and  drive  away,  and 
other  wrongi  to  the  laid  W.  S.  then  and  there  did,  to  the  great  damage,  JkE. ;  agaiMt 
tilt  peace,  &c. 


SECTION  XIII. 
Fish — takisoin  phi vileoed  Places — Fisii-rosDS,  biieaking  Down. 
PromtionM  o/7  §■  8  G.  IV.  c.  20,  ».  34,  as  to  taking  Fitk  in  any 
Water  near  a  Dwelling-hoate.]-~By  section  34of  7&  8G.  IV.c.  29, 
the  taking  iish  io  any  water  which  eholl  run  through  any  land  adjoii 
ing  to  divellini^-liijuses  is  made  indictable  as  a  misdemeanour,  thus : — 
"  And  be  it  enacted,  that  if  any  person  shall  unlawfullj  and  wilfully 
take  or  destroy  any  fish  in  any  water  whiclt  shall  run  through  or  be 
in  any  land  adjoining  or  belonging  to  the  dwelling-house  (i)  of  any 
person  being  the  owner  of  such  water,  or  having  a  right  of  fishery 
therein,  every  such  offender  shall  be  guilty  of  a  misdemeanour,  and 
being  convicted  thereof,  shall  be  punished  accordingly; — 

(i)  The  water  protected  by  the  old  stream  on  a  common  (see  i«/e  v.Bro*™, 

law,  5  G.  III.  c.  14,  must  have  been  in  5  Taunt.   440;    R.  i.  Danum,    1  Chit. 

"inclosed    ground,  being   private   pro-  R.  147  ;  2  B.  &  Aid.  378,  5.  C.)  ii  only 

party."     The  following  comment  upon  a  trespass  [now  punishable  by  fine  and 

that   enactment  may  perbapi  illustrate  conviction  under  <  &  8  G.  IV.  c.  29,  i. 

the  proaision  now  in  force.     "  Tbe  ob-  34,  above] ,  while  the  tailing  one  from  a 

ject  of  tbe  legislature  was  ta    prevent  stream  in  a  park  or  garden  ia  a  trans- 

treepsBSers  from   intruding  into  parks,  portable  offence''  [now  punithable  *s  a 

gardens,  and  inclosed  places,  and  also  misdemeanour  as  above].  Per.Betf,C.J., 

to  preserve  fish  in  those  waters  in  which  in  deUvering  the  judgment  of  the  court 

the  owner  would   be  most  desirous   to  of  common   pleas,  Wicttt  t.   CMter. 

preserve  them  ;    although,   therefore,   a  buck,  2  Bing.  491 ;  10  Moo.  63.    Endea- 

tront  in  a  river  running  through  an  open  vouriDg  Io  take  fish  in  a  pond,  conalituted 

common  is  of  equal  value  with  a  trout  a  "  trespasser  in  a  pond,"  within  3  Ed. 

in  a  river  running  through  a  park  or  c.  20,  now  repealed  by  7  dc  B  G,  IV,  c 

garden,   yet   taking  a  trout  from  the  27.    See  2  lost.  200. 
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and  if  any  person  shall  unlawfully  and  wilfully  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  fish  in  any  water  not  being  such  as 
aforesaid,  but  which  shall  be  private  property,  or  in  which  there  shall 
be  any  private  right  of  fishery,  every  such  offender,  being  convicted 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and 
above  the  value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of 
money  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet: 
provided  always,  that  nothing  hereinbefore  contained  shall  extend  to 
any  person  angling  in  the  day  time ;  but  if  any  person  shall  by  angling 
in  the  day  time  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to 
take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  he  shall, 
on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds ;  and  if  in  any  such  water  as  last  mentioned, 
he  shall  on  the  like  conviction  forfeit  and  pay  any  sum  not  exceeding 
two  pounds  as  to  the  justice  shall  seem  meet ;  and  if  the  boundary 
of  any  parish,  township,  or  vill  shall  happen  to  be  in  or  by  the  side 
of  any  such  water  as  is  hereinbefore  mentioned,  it  shall  be  sufficient  to 
prove  that  the  offence  was  committed  either  in  the  parish,  township, 
or  vill  named  in  the  indictment  or  information,  or  in  any  parish,  town- 
ship, or  vill  adjoining  thereto.*' 

Indictment  on  the  first   Clause  of  s.  34  of  1  ^  B  O.  IV.  c.  29, /or 
taking  Fish  in  Water  adjoining  or  belonging  to  a  Dtuelling-house, 

That  A.  B.  Ute  of,  &c.  at,  &c.  in  a  certain  stream  of  water  there  situate,  then 
and  there  running  through  and  being  in  certain  hind,  to  wit,  a  pleasure-ground  of 
one  C.  D.  wherein  the  said  C.  D.  then  had  a  right  of  fishery  there,  five  fish  called 
eels,  of  the  value  of  five  shillings,  then  and  there  being  found  in  the  said  stream  in 
the  said  close  of  the  said  C.  D.  then  and  there  adjoining  (j)  and  belonging  to  the 
dwelling-house  of  the  said  C.  D.,  unlawfully  and  wilfully  did  take ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace,  &c. 

Conviction  on  second  clause  of  the  section,  see  post,  Ch.  XII.  s.  3. 

Breaking  Dam  of  Fish  or  Mill  Pond,  or  putting  Lime  or  noxious 
Material  in  Water.]^hy  7  &  8  G.  IV.  c.  30,  s.  15,  if  any  person  shall 
unlawfully  and  maliciously  break  down  or  otherwise  destroy  the  dam 
of  any  fish-pond,  or  of  any  water  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery,  with  intent  thereby  to 


(J)  Absolute  contiguity  seems  here  of  similar  words  in  sect.  38  of  this  act 

meant ;   and  ground  separated  from  a  against  robbing  gardens,  R,  v.  Hodgetf 

house  by  a  narrow  walk  and  paling,  wall  M.  &  M.  341. 
or  gate,  was  heU  not  within  the  meaning 
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take  or  destroy  any  of  the  fish  in  such  pond  or  water,  or  so  as  tbereW 
to  cause  llio  toss  or  destruction  of  any  of  the  fish ; — 

or  shall  unlawfully  and  maliciously  put  any  lime  or  other  noxious 
material  in  any  such  pond  or  water  with  intent  thereby  to  destroy  any 
of  the  fish  therein  (A) :  every  auch  offender  shall  be  guilty  of  a  misde- 
meanour, and  being  convicted  thereof,  shall  be  hable,  at  the  discretion 
of  the  court.  10  be  transported  beyond  the  seas  for  the  terra  of  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  year*,  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  if 
the  court  shall  so  tliink  fit,  in  addition  to  such  imprisonment.  Hard 
labour  may  be  added  and  solitary  confinement,  by  7  *  8  G.  IV.  c.  30, 
a.  27  ;  but  the  latter  infliction  is  now  regulated  by  I  V.  c.  90,  ».  5 ; 
which  see,  post. 

Indictment  for  breaking  the  Dam  of  a  Fiik-pond  {I). 
That  A.  B.  Iste  of,  Sic  *t.  &c.  the  dam  of  a  certua  fith-pand  [kp  otktr  mtfrra 
iaeriM  in  lh»  net,  norra]  of  one  J.  N.  there  ntaale,  Qttn  snd  tbere  indav(n% 
and  nubuioul^  did  break  dawn  snd  deitror  nitk  ialeat  thereby  then  and  tbcra  W 
take  and  deatroj  the  fish  in  the  esid  pond  then  and  tbeit  being  [er,  and  did  tAenJy 
Mm  tmd  Here  cmte  tilt  loai  at4  diilruclion  itfdnen  o/lhtjlth  im  the  laid  pmd 
lAen  md  there  itiag],  against  the  tonanS  the  itatatt.Sul.ttni  agsiiut  the  pcacc,  Ac 

Indictment  foT  putting  Lime,  SfC,  into  a  FUh-pond  (m). 
That  A.  B.,  Ute  oF,  &c.  at,  ttc.  nnlawfiillj  and  malidoQilr  did  pot  a  large  qaan- 
tit;,  to  wit,  two  bvsheU  of  lime,  into  a  certain  fiab-pond  [*m  ofter  wafer*  ifeKHM 
in  tie  act]  of  one  J.  N.  there  litnate.  with  btent  tberebjr  then  and  there  to  deatrsy 
the  fiih  in  the  >aid  pond  then  and  there  being,  against  the  form,  Ik.,  and  tgsiMl 
the  peace,  Oic. 


SECTION  XIV. 
Forcible  Entry  abd  Detainer. 
0^enc«.] — The  assertion  of  right  to  lands  or  houses  by  force  bos 
always  been  discouraged  by  courts,  from  a  just  apprehensbn  of  Uie 
tumults  to  which  such  proceedings  may  lead.  Although,  therefore, 
no  indictment  will  lie  for  a  mere  trespass,  accompanied  only  by  con- 
structive force,  yet  it  seems  to  be  established  that  an  entry  on  land  or 
into  a  house,  or  a  church,  though  no  one  be  therein,  with  such  actual 

(i)  A  provision  foUowg  in  thii  section  (i)  S««  Archb.   Cr.  PI.  &  Ev.  287, 

against  breaking  the  dam  of  a  mill  pond.       GCh  ed. 
with  a  ■imilor  puniabment.  (ix)  lit.  ibid. 
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violence  as  amouBts  to  an  unlawful  act,  or  public  breach  of  the 
peace (fi)y  is  an  offence  indictable  at  common  law,  as  a  forcible  entry; 
though  the  statutes  give  other  remedies  to  the  parties  grieved,  viz. 
restitution  and  damages ;  and  that  the  illegal  and  violent  maintenance 
of  possession,  if  the  entry  was  unlawful,  is,  in  like  manner,  indict- 
able as  a  forcible  detainer  (p).  To  sustain  such  an  indictment  at 
common  law,  it  seems  that  no  circumstances  of  great  public  violence 
or  terror  are  necessary ;  for  it  is  laid  down(j>)  **  that  an  entry  may  be 
said  to  be  forcible,  not  only  in  respect  of  violence  actually  done  to 
the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  relinquish 
his  possession,  but  also  in  respect  of  any  violence  in  the  manner 
of  entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any 
person  be  in  it  at  the  same  time  or  not,  especially  if  it  be  a  dwelhng 
house.*'  The  offence  of  forcible  entry  at  common  law  is  punishable 
by  fine  or  imprisonment  in  respect  of  the  injury  done  to  the  public 
peace. 


Forcible  Entry  toithin  the  Statutes,] — But  further  to  discourage  the 
attempts  of  parties  to  assert  their  claims  by  violence,  statutes  were  passed 
in  very  early  times,  not  merely  to  annex  punishment  to  the  offence  of 
entering  by  strong  hand  on  a  peaceable  possession,  but  to  grant  resti- 
tution to  the  party  dispossessed  on  the  conviction  of  the  offender. 
After,  therefore,  the  statute  5  R.  II.  c.  8,  had  declared  the  law,  *'  that 
none  should  make  entry  into  lands  and  tenements  but  in  cases  where 
entry  is  given  by  the  law,  nor  in  such  cases,  with  strong  hand  nor 
with  multitude  (q)  of  people,  but  only  in  a  peaceable  and  easy  man- 
ner, on  pain  of  imprisonment  and  ransom,"  the  statute  15  R.  II.  c.  2, 
gave  a  remedy  by  summary  commitment  of  the  offender  till  fine  and 
ransom  ;  and  by  8  H.  VI.  c.  9,  this  provision  was  extended  to  cases  of 
forcible  detainer,  and  justices  of  the  peace  were  empowered  to  restore 
the  premises  to  the  former  possessor,  where  the  force  had  been  found  by 


(»)  See  per  2>  Blanc,  J. ,  8  T.  R.  363, 
and  per  Lord  KenyoHf  id.  364 ;  R.  y. 
Wilmm  and  others. 

(o)  See  judgement  of  the  court  in  R.  y. 
Wilaon  and  others  y%T.  R.361 ;  R.Y.John 
WUitm,  3  Ad.  &  EU.  817;  8.  C.  5  N.  & 
M.  164.  Com.  Dig,  ^t.  Forcible  Entry  f 
(A  1, 2,  B  1.)  an  entry,  though  by  one 
penon  only,  will  be  forcible,  if  either  by 
act  or  threat  at  the  time  of  his  entry  he 
gires  the  party  in  possesrion  just  cause 
to  fear  bodily  hurt  if  he  does  not  give 
way;   and  the  same  circumstancea  of 


Tiolence  or  terror  which  make  an  entry 
forcible,  make  a  detainer  forcible  also. 
A  detainer  may  be  forcible  whether  the 
entry  were  so  or  not.  Hawk.  B.  1,  c.  64, 
Com.  Dig.  tit.  Forcible  Entry,  if  such 
entry  was  unlawful,  R.  y.  Oakley,  4  B. 
&  Ad.  307  ;  1  Nev.  &  Man.  58. 

(p)  Hawk.  B.  1,  c.  64,  s.  26.  The 
writer  is  discussing  the  remedy  on  the 
statutes. 

{q\  Ten  make  a  '*  multitude,''  Co. 
Lit.  257  a.  See  R.  Y.Heme,  cited  Stnu 
195. 
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a  juTj  wimmoned  by  ttiem  (r).  On  these  statutes  it  was  doubled 
wlitlbeT  any  but  a  freebolflcr  could  have  restitutioa;  and,  theri^forea 
the  ?1  J.  f.  c.  25,  applied  the  power  confeTred  by  the  former  act! 
to  the  restitution  of  possession  of  which  tenantj  for  terms  of  years, 
t«Dftnta  by  copy  of  court  roll,  guardians  by  knigtil  service,  and 
teoanU  by  elegit,  statute  merchant,  or  statute  staple,  had  been 
forcibly  deprived  ;  on  this  account  the  prosecutor's  tDterest  in  the 
premises  must  be  staled  iq  the  indictment  (s).  Under  these  acts, 
therefore,  a  prosecutor  who  is  a  freeholder  or  leaseholder,  &c.  may 
have  restitution,  on  conviction  of  the  party  of  whose  dispossession  he 
complains.  This  restitution  may  be  awarded  by  the  court  of  quarter 
sessions,  as  Justices  of  peace  are  expressly  empowered  to  grant  it ; 
and  it)  this  respect  tliey  have  greater  power  than  justices  of  oyer  and 
terminer  and  gaol  delivery,  who  cannot  grant  restitution,  but  can  only 
puni»h  the  offender  (()- 

It  seems  to  have  been  at  one  lime  supposed  that  greater  force  w«a  j 
necessary  to  sustain  an   indictment  for  forcible  entry  at  common  bw    ] 
than  under  the  statutes  (u),  but  the  observations  of  Lord  A'enyon,  in    { 
R,  V.  Wilson{v),  seem  to  negative  this  disiinclion,  and  to  place  both   J 
proceedings  on  their  true  ground.     "  I  do  not  know,"  said  he,  "that  I 
it  has  ever  been  decided  that  it  is   necessary  to  allege    a    greatei  I 
degree  of  force  in  an  indictment  at  common  law  for  a  forcible  entry  I 
than  in  an    indictment  on  the   statutes  ;  therefore  an  indictment  at 
common  law,  charging  the  defendants  with  having  entered  unlawfully 
and  with  strong  hand,  is  goody  and  Le  Blanc  and  Lawrence,  Js.,  added 
that  the  words  tvilk  strong  hand  mean  something  more  than  vi  et 
armts,  or  a  common  trespass  (tt>).     In  truth  there  is  no  good  sense 
in  any  distinction  as  to  the  degree  of  force  indictable  in  either  way  ; 
but  in  neither  case  will  a  mere  entry  by  an  open  door  or  window,  or  with 
a  key,  however  procured,  as  by  trick  and  contrivance,  suffice  (x) ;  nor 
an  entry  which  the  possessor  is  induced  to  permit  by  threats  of  destroy- 
ing his  cattle  or  goods  {y) ;  but  any  entry  effected  by  an  actual  break- 
ing of  a  dwelling  house,  or  attended  by  an  actual  array  of  force,  will 


(r)  Rij.  T.  Harland  and  olkeri,    1  P.  (e)  B  T,  R.  357. 

&  D,  93  ;   S.  C.  8  Ad.  &  E.  826  ;  2  M.  [a)  rii.thedegreeofsiolenceimoaDt. 

&  Rob.  141 ;  R.  T.  Hake,  4  M.  &  R7I.  ing  to  a  breach  of  the  public  peace,  uid 

483,  n.  therefore  indictable    u   forcible    catiT. 

(*)  Per  Lord  Kmyon,  R.  v.  H'ifaoa  See  8  T.  R.  361— 3B3. 

anrf  o/*n-j,  8  T.  R.  :iGO.  {i)  Com.  Dig.  Forciblt  Entry  (A); 

{I)  Elank.  B.  l,c.64.i.61iBac.Abr.  3  Hawk.  B.  I.e.  64,  <.  26. 

Ford*;.  Entry  (F).  (y)  Ua*k.  B.  1,  c.  61,  i.  28. 

(a)  R.  V.  Blake,  3  Burr.  R.  1731, 
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be  indictable  in  either  form.  The  true  distinction  is,  that  on  an  in- 
dictment at  common  law  the  prosecutor  needs  only  to  prove  a  peaceable 
possession  at  the  time  of  the  ouster ;  and  that  there,  as  he  alleges  no 
title,  so  he  can  have  no  restitution  :  while  in  an  indictment  on  the  sta- 
tute of  Richard,  his  interest,  viz.  a  seisin  in  fee,  must  be  alleged ;  on 
that  of  James,  the  existence  of  a  term  or  other  tenancy;  and  on  these 
statutes,  restitution  will  be  granted.  It  must  be  observed,  however, 
that  even  on  these  statutes,  proof  that  the  prosecutor  holds  colourably 
as  a  freeholder  or  leaseholder  will  suffice ;  and  that  the  court  will  not, 
on  the  trial,  enter  into  the  validity  of  an  adverse  claim  made  by  the 
defendant,  which  he  ought  to  assert,  not  by  force,  but  by  action  (z). 
As  the  prosecutor  under  the  statutes  has  a  direct  interest  in  the  result 
of  the  trial,  viz,  by  regaining  his  land  if  successful,  he  is  held  to  be  an 
incompetent  witness  (a). 

Regaining  Possession  to  which  Party  is  entitled. — Hawkins  says(&), 
that  at  common  law  a  man  disseised  of  lands  or  tenements,  if  he  could 
not  prevail  by  fair  means,  might  lawfully  regain  possession  thereof 
by  force,  unless  put  to  a  necessity  of  bringing  his  action  by  having 
neglected  to  re-enter  in  due  time.  This,  however,  has  been  doubted 
by  Lord  Kenyon{c).  Entering  with  strong  hand  to  dispossess  a  tenant 
by  force  is  a  forcible  entry,  though  he  holds  over  after  notice  to  quit 
expired  {d) ;  but  the  turning  out  the  landlord's  cattle  on  the  demised 
land,  or  getting  possession  without  force,  or  eviction  of  the  premises 
held  over,  is  not  actionable  {e).  By  1  &  2  V.  c.  74,  when  the  interest 
of  a  tenant  at  will,  or  for  a  term  not  exceeding  seven  years,  either  with- 
out liability  to  rent,  or  at  a  rent  not  exceeding  20/.  a  year,  is  ended,  and 
the  tenant  holds  over,  two  justices  may  give  the  landlord  possession. 


{x)  Per  Vaughan,  B.,  in  R.  t.  WtU 
r,  Monmouth  summer  assizes,  1828 ; 
aind  confirmed  in  the  next  term  follow- 
ing on  motion  for  a  new  trial ;  and  see 
/oyne  v.  Price,  5  Taunt.  326  ;  1  Marsh. 
68   S  C 

\a)  R.  T.  Williamt,  9  B.  &  Cr.  549  ; 
4  Man.  &  Ry.  471. 

(b)  Pleas  of  the  Crown,  Book  I.  Ch. 
LXIV.  1. 1 ;  and  see  reporter's  note  to 
R.w.Smythf  1  Moody  &  Rob.  159  ;  Haw- 
kins  lajrs  down  the  same  law  as  to  re- 
taking goods  from  a  wrongful  possessor, 
and  is  upheld  bj  Lord  TenierdeH,  in  R. 
T.  Miittm,  M.  &  M.  107. 

(c)  R.  v.  Wiiton,  8  T.  R.  364  {ante, 


p.  377)  ;  and  see  8  Ad.  &  E.  828. 

(d)  Taunton  Y,  Cottar,  7  T.  R.  431 ; 
and  see  2  Shower,  853 ;  3  T.  R.  294 ; 
Turner  y.  Meymott,  1  Bing.  158 ;  But- 
cher V.  Butcher,  7  B.  &  Cr.  399. 

A  wife  is  indictable  for  forcibly  enter- 
ing a  house  of  which  her  husband  is  in 
possession,  though  obtained  from  her  by 
contrivance,  R.  t.  Smyth,  1  M.  &  Rob. 
155  ;  5  C.&P.  201,  S.  C, 

(e)  Ibid.  See  Coke's  Rep.  new  edit. 
Vol.  1.  517,  note(ti),  518,  note  (y)  ;  6 
Taunt.  202  ;  1  Pri.  53  ;  16  East,  77  ;  1 
M.  &  Ryl.  220,  221,  (c) ;  4  B.  &  Adol. 
311 ;  8  B.  &  Cr.  4  ;  6  C.  &  P.  284,  410. 
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Indictment  for  a/tfreihlr  Entry  and  Drlainer  at  Common  Lam. 

Tlul  A.  B.  UtE  of,  &c.  C.  D.  IMe  of.  tu:.  dmI  E.  F.  UCe  of.  Ice.  toffihet  vtA 
diTcn  other  penom,  M  the  oimbcr  of  )u  m  nan,  irtune  nuMi  an  to  the  jaron 
ohavcaJd  u  ;ct  nnkoon,  on,  jcc.  with  fnrca  and  inna,  uul  villi  piitols,  fta^es.  aad 
other  oa'eiuiTeir(apiui*,^c-*''i>i™>id,  into  ■  ccrtun  metnuge  and  garden  C/)  then 
(itaalfl  *ad  being,  and  then  and  there  in  the  peaceable  paauarion  of  G.  H.  onlaw- 
Aillf ,  tiolentlj,  and  iajariooalii,  ouf  witi  a  tlrmg  ham!  (g)  did  enter ;  and  that  tba 
said  A.  B.,  C.  D.,  and  E.  F.,  together  with  the  laid  other  peraoni,  then  sod  there, 
with  force  and  amiB.  and  with  a  atrong  haod,  Bulawrnlly,  violently ,  fortdbly.  and  io- 
jnrionaly  did  Eipel.  amore,  and  pot  ocl  the  laid  G.  B.  from  the  poaaesnoD  of  tha 
■aid  mMaoage  and  garden,  and  the  aaid  G.  U.  to  ai  aforesaid  expelled,  amoTtid,  and 
pot  oat  from  the  poMeaiion  of  the  (amer  then  and  there,  with  Force  and  arma,  aod 
with  a  Rrong  band.  nnliwfuUj,  rioIentlT,  forciblj.  and  injuriouilj  have  kept  ovt  (A), 
from  the  daj  and  fear  aforesaid  until  the  taldns  of  this  inqaisitioa,  and  still  do  keep 
oat,  to  the  great  damage  of  the  said  G.  H.  and  against  the  pe«ce,  &c. 

Indictment  for  a  forcible  Entry  into  a  Freehold,  ander  5R.II.e,9, 
That  ODC  C.  D.  on,  &c.  waa  leiacd  in  hia  demeaae  m  of  fee  [^dtteribi»f  Ike  titat*, 
wiief  A(r  in  /te  titnpli,  or  /or  l\fe[ ,  of  aitd  in  *  certain  mesauage  with  the  appnita- 
nanccs  there  ntoate  j  and  that  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  while  the  said 
C.  D.  was  so  seised  of  the  said  messuage  with  the  appurtenances  aa  aforeaaid.  and 
was  peaceably  possessed  thereof,  into  the  said  messuage  with  appurteEunccs.  with 
force  and  arms,  and  with  strong  hand  (■)  anlawfally  did  enter,  and  the  aaid  C  D. 
from  the  peaeeable  pouesmoD  of  the  said  mrssnage  with  the  appurtenanocf,  iImi 
and  there,  with  force  and  arms,  and  with  Strong  hand,  anlawfuIlT  and  iiqanon*^ 
<tid  expel  and  pot  out ;  and  the  said  C.  D.  from  the  posiession  thereof  to  aa  afore- 
said, with  force  and  arms,  and  with  a  strong  hand,  being  onlawfidlf  expelled  and 
pot  ont,  the  said  A.  B.  from  the  ssjd.  &c.  until  the  taking  of  this  inquiaitioD,  tron 
the  possession  of  the  said  messuage  with  the  appurtenances,  with  force  and  arms, 
and  with  strong  hand,  nnlswfnltjr  and  iDjoriously  then  and  there  did  keep  out,  and 
still  doth  keep  out  {j)  \  against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&o. 

Indictment  on  21  Jac.  I.  c.  15.} — An  indicltnent  on  21  Jac.  I.  c. 
15,  vil)  be  exactly  the  same  as  the  above,  except  in  the  introductory 

(/)  The  premises  must  be  described  statute  ;  far  it  would  not  suffice  to  de- 

with  certainty  ;  and  therefore  au  aliega-  scribe  on  the  record  a  mere  civil  Creaput. 

tion  that  the  defendant  entered  a  lent-  See3  Burr.  R.  16Dg. 
SMof  will  not  suffice,  3  Leon.  102;  Co.  (j)  No  indictment  can   warrant  an 

Lit.  6  a.  award   of  restitution,   unlets  it  allegei 

(jr)  Necessary  words,  mesning  some-  that    the    wrong-doer  both    oneted    the 

thing  more  than  a  common  trespass,  see  party  grieved  and  continued  in  poasei. 

ante,  p.  376,  and  note  (tc).  sion   at  the  time  of  finding  the   indiet- 

(A)  The  same  description  and  degree  ment ;  for  it  wonld  be  a  repugnancy  to 

of  force  is  necessary   to    constitute    s  award  restitution  to  one  who  ne<er  was 

forcible  defotner,  aa   a  forcible    rn/ry.  in  possession,  and  vain  to  asrard  it  to  MK 

Dalt.  126 ;  Hawk.  B.  1,  c.  64,  s.  30.  who  does  not  appear  to  have  loat  it, 

(i)    These   or   equivalent   words    are  Hawk.  B.  1,  c.  64,  S.4I. 
necessary  even  in  an  indictment  on  the 
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description  of  the  prosecutor's  estate,  which  should  be  alleged  accord- 
ing to  the  fact,  as  for  a  term  of  years  unexpired,  or  as  a  copyhold 
tenancy,  or  tenancy  by  elegit,  statute  merchant,  or  statute  staple. 


SECTION  XV. 

FORESTALLIITO,   ReGRATINO,   AND    EnOROSSINO. 

OffencesS] — Fore$tallingia  the  buying  or  contracting  for  any  species 
of  provisions  or  merchandize  in  the  way  to  market,  dissuading  persons 
from  bringing  goods  thither,  or  persuading  them  to  enhance  the  price 
when  there,  so  that  prices  may  be  raised  in  the  market  (A).  Regrating 
is  the  buying  corn  or  other  victual,  in  any  market,  and  selling  it  again 
in  the  same  market,  or  within  four  miles  of  the  same  market,  which 
has  been  supposed  also,  of  necessity,  to  enhance  prices  (/).  Engross- 
ing is  the  buying  up  a  large  quantity  of  any  kind  of  food,  with  a  view 
to  sell  again,  so  as  to  engross  and  control  the  market  (m).  An  old 
statute,  5  &  6  Ed.  VI.  c.  14,  was  directed  against  these  supposed 
offences,  which  were  believed  to  have  a  tendency  to  prevent  the  public 
from  being  supplied  with  the  necessaries  of  life  upon  reasonable  terms. 
This  statute  was  repealed  by  12  6.  III.  c.  71 ;  yet  the  courts  have 
still  considered  forestalling  and  engrossing  offences  at  common  law  (n); 
and  as  to  regrating,  the  judges  were  equally  divided  (o).  It  seems, 
however,  that,  at  the  present  day,  acts  of  this  kind  would  not  be 
deemed  offences  unless  conducted  to  an  extent  manifestly  injurious 
to  the  public,  or  accompanied  by  circumstances  manifesting  a  direct 
intention  to  do  a  public  injury  (p). 

Indictment  for  Forestalling. 

TktX  A.  B.  bte  of|  &c.  on,  &c.  at,  &c.  vnlawfiilly  did  buy  and  cause  to  be  bought 
of  and  from  one  C.  D.  thirty  (q)  lambs,  then  and  there  coming  and  being  driven  to  a 
certain  market  in  the  county  of  *  ,  called  ^^—  market,  for  the  sale  of  oxen, 
heifers,  cows,  sheep,  and  Iambs,  for  the  purpose  of  being  exposed  to  sale  and  sold 
in  ttie  said  market,  and  before  the  same  were  brought  into  the  said  market,  where 
tiie  same  should  have  been  sold,  with  intent  then  and  there  to  ndse  and  enhance  tha 


(r  4  Bla.  Com.  360.     See  3  Inst.  {p)  See  R,  v.  Webb  and  others,  14 

535.'  East,  406  ;    and  Pratt  t.  Hutchmmm, 

(/)  Id,  md.  15  East,  511. 

(m)  Id.  ibid,  {q)  "  A  great  quantity  of  fish,  geese 

(s)  R,  V.  Waddington,  1  East,  143.  and  ducks,''  held  bad  for  not  showing 

(o)  IL  V.  RmtkioHf  HiL  Term,  40  G.  the  quantity  of  each,  R.  v.  Gilbert,  1 

111.  East,  583. 


F 

■    price  of  Umbi  in  the  laid  nurkrt.  to  the  great  pnjadicc  of  ill  ibe  liege  eubjecU  of 
BQbt  •wd  lad;  thf  Qdmu  r«»iirtiiig  to  the  said  matkel.  and  agaiaft  the  peace.  &c. 

Indictvtent  for  Regrating. 
That  A.  B.  laic  of,  &«.  on,  he.  at,  &c.  in  a  cntain  mu-ket  callol  the  Cora 
Eirhwige  there.  uQlavfaUr  did  buy.  oblaio,  and  get  into  hiii  btndt  and  pos«euion. 
of  and  rrem  C.  D..  E.  F..  and  G.  H.  a  large  qaaDlily.  to  wit,  mnetj  qoartert.  of 
oati.  of  the  growth  aod  produce  of  Uiia  kingdom  of  Great  Britain,  at  and  for  the 
]irice  or  inin  of  fortf-one  gbillingi  for  each  and  every  of  the  uld  ninety  quartcra  of 
o«U  1  anil  afterward),  lo  wit,  on  the  aame,  fic.  he  the  uid  k.  B.  at.  &c.  in  the 
aame  market,  there  called  the  Corn  Etchange,  ualawfully  did  regratealargeqaaiititj, 
to  wit,  thirty  ijoflrtrj-s  of  the  «aid  o«t»,  and  cell  the  said  thirty  qnarter*  of  the  Mid 
SIU  again  to  L.  M.  at  aod  for  (he  price  oc  aam  of  forty-three  ihillingi  for  each  and 
•my  of  the  said  thirty  qnarlerB  ol  the  taid  oats  j  igaioit  the  peaee,  &c. 

Indictmenl  Jor  Enpmsiiny. 

That  A.  B.  late  of.  ttr.  on.  kc.  it.  &r.  unlaHfally  did  cngrOE*  and  get  into  his 

haoiU  by  buying  of  and  from  diTera  persODi  to  the  jurora  aforeaaid  tu  yet  uuknoKn, 

ft  large  qaantily,  to  wit,  four  thoustod  quarter!  of  wheal,  with  intent  to  sell  the 

f^*iK  again  at  >  great  and  aarcisoaable  profit,  aod  to  enhance  and  niie  the  price  of 
icat;  agunst  the  peace,  fee. 


raso 


I 


SECTION  XVI. 


1.    Ojfencei  onrfer  9  C.  IV.  c.  69. 

a.    Qfmctt  under  7  JC  8  G.  /F.  c.  29,  t.  30. 

1.  OJ-ences  under  Q  0.  IV.  c.  69.— Recital  of  57  O.  III.  c.  9.]— 
Offencea  against  the  game  laws  are,  for  the  most  part,  punishable  by 
summary  conviction  ;  but  llie  being  "  found  armed  at  night,  with  intent 
to  kill  game,"  was  made  punishable  as  a  misdemeanour  by  57  G.  III. 
c.  9,  which  reciting,  "  that  idle  and  disorderly  persons  frequently  go 
armed  in  the  night  time,  for  the  purpose  of  protecting  themselves,  and 
aiding  and  assisting  each  other  in  the  illegal  destruction  of  game  and 
rabbits,  and  that  such  practices  are  found  by  experience  to  lead  to  the 
commission  of  felonies  and  murders;"  enacted,  "  That  if  any  person  or 
persons,  having  entered  into  any  forest,  chase,  park,  wood,  plantation, 
close,  or  other  open  or  inclosed  ground,  with  the  intent  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  or  with  the  intent  to  aid,  abet,  or 
assist  any  person  or  persons  illegally  to  destroy,  take,  or  kill  game  or 
rabbits,  shall  be  found  at  night,  that  is  to  say,  between  the  hours  of 
six  in  the  evening  and  seven  in  the  morning,  from  the  first  day  of 
October  to  the  lirst  day  of  February  ;  between  seven  in  the  evening 
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and  fi?e  in  the  morning,  from  the  first  day  of  February  to  the  first  day 
of  April ;  and  between  nine  in  the  evening  and  four  in  the  morning, 
for  the  remainder  of  the  year,  armed  with  any  gun,  cross-bow,  fire- 
arms, bludgeon,  or  any  other  offensive  weapon,  every  such  person  so 
offending,  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
a  misdemeanour,  and  shall  be  sentenced  to  transportation  for  seven 
years,  or  shall  receive  such  other  punishment  as  may  by  law  be 
inflicted  on  persons  guilty  of  misdemeanour,  and  as  the  court  before 
which  such  offenders  may  be  tried  and  convicted  shall  adjudge  ;  and 
if  any  such  offender  or  offenders  shall  return  into  Great  Britain  before 
Uie  expiration  of  the  term  for  which  he  or  they  shall  be  so  transported, 
contrary  to  the  intent  and  meaning  hereof,  he  or  they  so  returning, 
and  being  thereof  duly  convicted,  shall  be  adjudged  guilty  of  felony, 
and  shall  be  sentenced  for  transportation  for  the  term  or  terms  of  his 
or  their  natural  life  or  lives."  This  statute  has  been  repealed,  and 
more  complicated,  but  in  some  respects  less  severe,  provisions  sub- 
stituted in  its  room,  as  follows  : 

Third  offence  of  by  Night  unlawfully  destroying  Game  or  Rabbits^ 
or  by  Night  unlawfully  being  in  any  Land  with  Instrument  for  pur- 
pose of  taking  Game — Misdemeanour. 1 — ^The  9  G.  IV.  c.  69,  enacts 
by  s.  1,  that  <'  if  any  person  shall,  afler  the  passing  of  this  act  [t.  e. 
19  July,  1828],  by  night  unlawfully  take  or  destroy  any  game  or  rab- 
bits in  any  land,  whether  open  or  inclosed, — or  shall,  by  night,  un- 
lawfully enter  or  be  in  any  land,  whether  open  or  inclosed,  with  any 
gun,  net,  engine,  or  other  instrument,  for  the  purpose  of  taking  or 
destroying  game  (r) ;  such  offender  shall  upon  conviction  thereof  be- 
fore two  justices  of  the  peace,  be  committed,  for  the  first  offence^  to 
the  common  gaol  or  house  of  correction  for  any  period  not  exceeding 
three  calendar  months,  there  to  be  kept  to  hard  labour ;  and,  at  the 
expiration  of  such  period,  shall  find  sureties  by  recognizance,  or,  in 
Scotland,  by  bond  of  caution,  himself  in  ten  pounds  and  two  sureties 
in  five  pounds  each,  or  one  surety  in  ten  pounds,  for  his  not  so  offend- 
ing again  for  the  space  of  one  year  next  following ;  and  in  case  of  not 
finding  such  sureties,  shall  be  further  imprisoned  and  kept  to  hard 
labour  for  the  space  of  six  calendar  months,  unless  such  sureties  are 
sooner  found  ;  and  in  case  such  person  shall  so  offend  a  second  time, 
and  shall  be  thereof  convicted  before  two  justices  of  the  peace,  he 
shall  be  committed  to  the  common  gaol  or  house  of  correction  for 

(r)  If  the  parties  were  out  bj  night      ing  rabbits  only,  it  is  not  within  this 
on  land  for  purpose  of  taking  or  destroy-      clause. 


any  period  not  exceeding  aU  calendar  months ;  and  at  Uie  expiratkia  ' 
of  such  perkxl  sliail  God  sureties  by  recognisance  or  bond  aa  aforesaid, 
himcelf  in  twenty  pouads,  and  two  sureliea  in  ten  pounds  each,  or  ou  i 
surety  in  twenty  pounds,  for  his  not  so  ofiending  again  for  the  space- 
of  two  years  next  following ;  2nd  in  case  of  not  finding  such  sureties 
shall  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  of 
one  year,  unless  such  sureties  are  sooner  Ibuod ;  and  in  caae  such  per- 
son shall  so  ofiend  a  tkird  time,  he  shall  be  guilty  of  a  misdemeanour. 
Mid.  being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the 
conn,  to  be  transported  beyond  seas  for  seven  years,  or  to  be  impri- 
soned and  kept  to  hard  labour  in  the  common  gaol  or  house  of  correc- 
tion for  any  term  not  exceeding  two  years;  and,  in  Scotland,  if  any 
person  shall  so  offend  a  first,  second,  or  third  time,  be  shall  be  liable 
to  be  punished  in  like  manner  as  is  hereby  provided  In  each  case." 

Apprehending  Offenders. — AuamUihy  (Aem.] — By  sect,  2,  "  wbexe 
any  person  shall  be  found  upon  any  land,  committing  any  ofience  as 
before  mentioned,  it  shall  be  lawful  for  tlie  owner  or  occupier  of  such 
land,  or  for  any  person  baring  a  rigbt  or  reputed  riglit  of  free  warren 
or  free  cha:se  therein,  or  for  the  lord  of  tbe  manor  or  reputed  manor 
wherein  such  laod  shall  be  situate,  and  also  for  any  gamekeeper  or  I 
servant  of  any  of  the  persons  herein  mentioned,  or  any  person  assistinf  { 
him,  to  seize  and  apprehend  sucli  ofi'endcr  upon  such  land,  or,  in 
case  of  pursuit  being  made,  in  any  other  place  to  which  he  may  have 
escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be  into  the  cus- 
tody of  a  peace  officer,  in  order  to  his  being  conveyed  before  two  jus- 
tices of  the  peace  ;  and  in  case  such  offender  shall  assault  or  ofier  any 
violence  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  stick,  club,  or 
other  offensive  weapons  whatsoever,  towards  any  person  hereby  autho- 
rized to  seize  and  apprehend  him,  he  shall,  whether  it  be  his  first, 
second,  or  any  other  ofTence,  be  guilty  of  a  misdemeanour,  and,  being; 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  coan,  to  be 
transported  beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept 
(o  hard  labour  for  any  term  not  exceeding  two  years." 

Evidence  of  former  Convictions.] — In  order  to  facilitate  the  proof  of 
an  indictment  for  the  third  offence  under  s,  1  of  this  act,  all  convic- 
tions for  a  first  and  second  offence  are  directed  to  be  returned  to  the 
sessions ;  and  the  record  of  such  conviction,  or  any  copy  of  such  re- 
cord, is  evidence  on  tbe  trial  for  the  third  offence  (7);  but  prosecu- 

it)  SecL  8. 
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tkms  must  be'  broagfat  withm  twelve  calendar  months  aRer  the 
offence  (r). 

As  to  the  extent  of  the  terms,  "  night**  and  *^  game,**  in  this  act,  the 
statute  itself  supplies  an  interpretation ;  its  **  night"  is  '^  considered 
and  declared  to  commence  at  the  expiration  of  the  first  hour  after 
8on-set,  and  to  conclude  9X  the  beginning  of  the  last  hour  before  son* 
rise  "(5) ;  and  by  game  it  mtends  *'  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards  "  (0- 

These  provisions  of  the  first  and  second  sections  apply  to  the  case 
in  which  an  offender  goes  alone,  or  in  which  two  only  go  together,  on 
an  expedition  for  the  destruction  of  game.  A  subsequent  section 
applies  to  cases  where  a  party  of  three  or  more  are  together  and  armed 
for  the  same  purpose ;  and  it  will  be  seen  that  the  punishment  for  this 
offence  may  be  severer  than  under  the  repealed  statute,  but  it  cannot 
be  prosecuted  at  the  sessions.  Sect.  9  enacts,  *'  that  if  any  persons, 
to  the  number  of  three  or  more  together,  shall,  by  nighty  unlawfully 
enter  or  be  in  any  land,  whether  open  or  inclosed,  for  the  purpose  of 
taking  or  destroying  game  or  rabbits,  any  of  such  persons  being  armed 
with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other  offensive 
weapon,  each  and  every  of  such  persons  shall  be  guilty  of  a  misde- 
meanour, and  being  convicted  thereof  before  the  justices  of  gaol  de- 
livery of  the  county  or  place  in  which  the  offence  shall  be  com- 
mitted, shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than 
seven  years,  or  to  be  imprisoned  and  kept  to  hard  labour  for  any  term 
not  exceeding  three  years  "(u). 

The  constructions  put  on  the  former  act  do  not  arise  on  the  present, 
as  its  language  seems  purposely  adapted  to  meet  the  difficulties  raised ; 
and,  therefore,  it  is  unnecessary  to  repeat  them. 

All  prosecutions  by  indictment  under  this  act  are  limited  to  twelve 
months  after  the  commission  of  the  offence  (v). 

Indictment  on  9  O.  IV.  c.  69,  *.  1,  for  Misdemeanour  in  taking  or 
destroying  Oame  or  Rabbits  by  Nighty  after  two  previous  Convic- 
tions;— or  in  entering  Land  with  Gun,  Net,  or  Engine,  for  the 
Purpose  of  destroying  Oame. 

Berkskirt,  1  The  joron,  &c.  that  A.  B.  Ute  of  the  parish  of  — ^-  in  the  conntf  of 
to  wit.    J  Berks,  labourer,  on  the day  of in  the year  of  the  reign 


(r)  Sect.  12.  a  poacher  in  a  sudden  fray  with  keepers 

!»)  Ibid,  is  not  within  this  clause,  R.  t.  JV^y,  id. , 

i)  Sect.  13,  see  p.  186.  42. 

(tt)  StCMMt  B.  T.  Andrews,  2  M.  Sc  (v)  Sect.  4. 


Rob.  37.    Mere  use  of  a  small  stick  by 


r 
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ot,  Ac.  mt  dnlj  counoled  befoic onJ ,  esquires,  two  juBtiras  of  ftart 

r»r  tbf  atid  cnnl}.  for  tlisl  h(  (he  wid  A.  B.  {tli/ut  lAt  Jint  cmrietion  in  the  pati 
lout  la  Ike  rmd  ^  Ihr  adjadieolian  qf  punukmeHl]  (ir),  mil  (he  juron.  Stc.  that  the 

•sill  A.  B.  aftrnranb.  to  wil.  on in  the year  of  the  reign  of,  Ike.  »t, 

ftc  iFu  dul;  eoB'rirled  before  [ill  out  iteond  courielioH  in  Iht  put  trtui  le  Iht  ni4     I 
q^  Iht  tttijvdirolien  iff  ftnitkntial] ,  and  die  juron,  &c.  that  the  *ui)  A.  B.  fj*]  h 

of  tbe  Mill  pariah  of in  the  aaid  counl]'  of  Berki,  Ubonrer,  afterward*  m 

after  he  had  been  so  twice  coDvicted  u  afareuid,  andwitliin  twelTe  calendar  moDttei 

now  laat  pait,  lo  wit,  on,  Ac.  in  the jear  of  the  reign  of,  ic,  abont  tfa* 

tunir  (y)  of  bIft^ii  in  the  night  of  the  aae  day.  at  tbr  taid  parish  of in 

iiud  eouDlj.  if  tugkl  [:).  did  unlawfully  take  and  dettroy  certain  game  aiid  rabbity 

to  wit,  one  pbcasuit,  and  two  nbbiti,  in  i;ertaia  land  called [or  "of  J.  N.," 

or  in  ^if  occujiation  of  J.  N.J  (a)  there  situate,  [or,  by  night  did  unlawfully  enter 

certain  land  failed ]  of  {er,  in  the  ocenpalion  of]  one  J.N.  there  utnate,ai|d 

waa  then  and  there  {b),  by  night,  unlawfully  in  the  itaid  land,  with  a  certain  gun  [«r 
net,  engine,  or  otlier  instrument},  for  the  purpose  then  and  there,  by  night,  ad  afor^ 
■aid,  of  taking  and  deatroyiog  game;  against  the  form  of  the  itatute,  &c.  and  agi 
the  peace,  &<. 


Ws 


■fora 


mvicti 


Cb.  Xll.i.  5. 

(j)  Pmie  hi<  identity  with  the  A.  B, 
who  was  twice  comirted.      Sec  p.  382. 

(y)  Unoeccsaary  to  atate  that  it  wu 

the  act.     Per  Parkf,  B.,  in  R.  ■>.  fli7ey, 
1  Lewln'i  C.  C.  149  :   and  p«r  Gvrnrs, 


n  H.v, 

(r)  Mat. 


.1  the  < 


teocethua;  see^McieiimdoMeri  t.  If'Ae 
Kity  {inerror),  ID  B.&C.  89. 

(a)  The  particular  close  muit  be  de- 
scribed by  its  name,  or  abuttals,  or 
ownership,  or  occupation;  for  the  offence 
bwng  ot  a  local  nature,  the  indictment 
must,  it  aeemi.  particularize  the  offence 
In  one  or  other  of  the  above  modes,  by 
informing  the  defendant  to  what  ipecilic 
■pot  the  evidence  is  to  be  directed,  R. 
V.  Aidiey.  R.  &  Ry.  Sl.'i.  decided  on  57 
G.  111.  c.  90,  and  applioble  to  the  terms 
of  thu  act.  See  R.  t.  Miliar,  2  D.  P.  C. 
173,  per  Taunton,  J.,  contra,  on  similar 
words  in  1  &  2  W.  IV.  c.  32,  s.  30.  A 
"certain  cocer  in  the  parish  ofP."  is 
insnlGcieat,  R.  v.  Oi'ci.  5  C.  &  P.  bOS. 
Variance  in  the  proof  of  the  nume  of  the 
close,  its  local  situation,  or  its  occupa- 
tion, as  laid,  is  fatal,  A.  v.  Ou-m,  1  Mood. 
Cr.  C.118,oa  57  G.  III.  0.90.     If  both 


the  name  and  the  occnpation  of  the  c) 
are  stnteili  bolb  muit  be  prored  as  lai^j 
Hid.  R.  ».  Pye,  2  East.  P. C.  785  i  K.v., 
/feoJep,  I  Mood.  C.C.I.  Theovnenl^ 
may  be  stated,  if  ihe  land  be  a  «ood,&B. , 
not  let  to  a  tenant.  Where  leTeral  per- 
sons, acting  with  a  comiDon  intent  ef. 
entering  land  to  kill  game,  allot  to  ii 
of  their  party  the  Usk  of  •ratrhinc  oot- 
6i,k-  a  purtk-uiar  spyt,  in  order  to  tive 
an  aJarm  on  the  approach  of  keepers, 
these  watchers  are  equally  indictable  with 
those  who  enter  the  land,  R.  v.  Patttf 
ami  otkeri,  7  C.  &  P.  2B2 ;  R.  v.  loekrl, 
i<J.30Ui  but  seeJi.i.i)DvteU,6C.&P. 
390. 
Where  a  plea  alleged  seiaiD  in  fee  by 

right  of  way  in  the  occupieri  thereof,  in 
respect  of  such  occupation,  it  was  held  a 
justification  of  the  defendant's  alleged 
trespass,  though  the  premises  were  not 
in  his  own  occupation,  but  in  that  of  bii 
tenant,  Hollii  v.  Fraud,  2  D.  &  Ry.  31 ; 
Stoll  T.  Stall,  le  East,  343,  349 ;  S 
Taunt.  311. 

(ft)  The  defendant  mnst  be  proved  to 
have  intended  to  kill  game  in  the  close 
which  is  laid  to  hate  been  enteml  with 
Ihtt  intent,  R.  ^.Barham,  I  Mood.C.C. 
151  ;  R.  T.  Capratit,  5  C.  &  P.  549. 
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Indictment  far  assaulting  Owner  or  Occupier,  Game-keeper  or  Ser- 
vanty  S^c,  the  Defendant  having  been  found  by  Night  on  Landf 
armed  with  a  Gun,  ^c.  for  the  Purpose  of  destroying  Game 
(9G. /F.  c.  69,«.  2). 

Tbe  jnrore,  &c  that  J.  S.  late  of,  &c.  labourer,  before  the  committing  of  the 
assault  hereinafter  mentioned,  to  wit,  on,  &c.  about  the  hour  of  ten  on  the  night  of 
the  same  daj,  at,  &c.  by  night  did  unlawftilly  enter  certain  land  [''amy  land^*  tti  the 

9cf\  called [wTf  of  J.  W.  or,  in  the  occupation  of  J.  W.]  there  situate,  and 

vas  by  ni^t  then  and  there  unlawfully  in  the  said  land,  armed  with  a  certain  gun, 
tiien  and  there  for  the  purpose  of  taking  and  destroying  game,  and  that  the  said 
J.  S.  was  then  and  there  in  the  said  land,  by  night  as  aforesaid,  found  by  one  S.  S. 
[Me  «c/  If  "  ommer  or  oeetgner,  or  penon  hamnff  a  right  or  reputed  right  qfjree 
warren  or  free  chase  thereon,  or  the  lord  qf  the  numor  or  reputed  numor  wherein 
such  land  mag  be  tituate,  or  ang  game-keeper  or  urvant  qfthepereont  herein  men- 
iumed,  or  ang  penon  aerieting  meh  game-keeper  or  fervon/,"]  the  serrantof  the 
sttd  J.  W.,  the  said  S.  S.  then  and  there  having  lawful  authority  to  seize  and 
apprehend  the  said  J.  S.,  and  that*  the  said  J.  S.  with  the  gun  aforesaid  [or,  state 
according  to  the  fact  any  of  the  other  weapons  enumerated  in  the  act}  which  he  the 
said  J.  S.  in  both  his  hands  then  and  there  held,  did  then  and  there  unlawfully 
sMBult  and  beat  and  offer  violence  towards  the  said  S.  S.,  the  said  S.  S.  then  and 
there  being  lawfully  authorized  to  seize  and  apprehend  the  said  J.  S. ;  against  the 
form  of  the  statute,  &c.  and  against  the  peace,  &c. 

Indictment  where  the  Defendant  escaped  from  the  Land  and  was 

pursued  (9  G.  IV.  c.  69,  s.  2). 

Same  as  last  to  the  *  *'  the  said  J.  S.  then  and  there,  from  the  said  land  did  escape 
into  a  certain  dose  there  situate,  and  the  said  J.  N.  did  then  and  there  pursue  the 
said  J.  S.  into  the  said  last  mentioned  dose  for  tiie  purpose  of  seizing  and  appre- 
hending him  the  said  J.  S.  as  aforesaid,  he  the  said  J.  N.  having  then  and  there 
lawfisl  anthori^  as  aforesaid  so  to  do,  and  that  he  the  said  J.  N.  being  then  and  there 
about  to  seize  and  apprehend  the  said  J.  S.  for  the  offence  aforesaid,"  [a#  in  last 
precedent  to  the  end]. 

The  above  may  form  oae  iodictment,  and  may  be  joined  with  a 
count  for  a  common  assault  (c). 

A  game-keeper  or  other  person  properly  authorized  under  9  G.  IV. 
c.  69,  may  apprehend  a  poacher  without  giving  notice  of  his  purpose, 
or  calling  on  him  to  surrender  {d),  or  announcing  in  what  capacity 
he  apprehends  him  (e)  ;  and  this  whether  he  offends  against  section  1 
only,  or  against  section  9,  by  being  out  armed  with  two  or  more  other 
persons  (/)• 

(c)  R.  T.  Fmaeane,  5  C.  &  P.  551.  v.  Whitome,  3  C.  &  P.  394. 

(d)  R.  ▼.  Pagne,  1  Mood.  C.  C.  378  ;  (/)  R,  v.  James  Ball,  1  Mood.  C.  C. 
R.  ▼.  Taglor,  7  C.  &  P.  266.  333. 

(e)  R.  w.  Taglor,  7  C.  &  P.  266  j  R. 

cc 


NDECEHCles. 

a.  OJsnct  of  iilHtuf  Haret  and  Vomcs  i»  (Ae  Ki^ht  Thiu,  h 
Grtmndt  lavt/mity  v»td  for  tht  hreediaff  (A^ni.J — By  7  A-  8  G.  IV. 
c.  29,  §.  30,  it  is  enacted,  "  That  if  any  person  shall  unlawruUy  and 
wilfully,  in  the  night  time  (^),  take  or  kill  any  liare  or  coney,  in 
vrarien  or  grouiid  lawfully  used  tor  lh«  breeding  or  keeping  of  l>are> 
or  conies,  whether  tlie  same  be  inclosed  or  not,  cvnry  such  oScnder 
aiuiU  be  gniltv  ofa  misdemeanour,  and,  bein^  convicted  thereof,  absJI 
be  punished  accordingly;  and  if  any  pctson  shall  unlawfully  i 
wilfully,  in  the  day  time,  lake  or  kill  any  hare  or  coney  in  any  such 
warren  or  ground,  or  shall  at  any  time  set  or  use  any  snare  or  engin* 
for  the  taking  of  hares  or  conies,  erery  such  offender,  being  conricieA 
thereof  before  a  Justice  of  the  pefice,  shall  forfeit  and  pay  such  sum  «f 
money,  not  exceeding:  fi^e  pounds,  as  to  the  justice  shall  seem  ni 
provided  always,  that  nothing  herein  contained  shall  afiect  any  person' 
taking  or  killing,  in  the  day  time,  any  conies  on  any  sea  bank  or  ri* 
bank  in  the  county  of  Lincohi,  so  far  as  liie  tide  shall  extend, 
witliin  one  furlong  of  such  bank."  Under  the  act  for  which  this  w 
Bubstitnted  [5  G.  III.  c.  14,  s.  6],  and  which  extended  only  to  rabW 
it  was  holdcQ  that  ihe  taking  a  rabbit  in  a  snare  was  sufficieat  1^' 
consUtute  the  offence,  though  the  rabbit  was  neither  killed  nor  talieq 
away  by  the  snarer  (A) ;  and  the  same  principle  of  constructioo  vU 
apply  to  the  more  recent  statute. 

Indictment  under  7  ^  8  G.  IV.  c.  29,  *.  30,  far  taking  or  killing  Hara 
or  Conies,  in  Warrens  or  Breeding-grounds,  in  the  Night  Tiau. 
That  A,  B.  lata  of,  ic.  on,  &c.  in  tlie  Dight  time,  Ibiit  is  to  sbt,  sboot  the  boat 
of  eleten  o'clcn-k  In  the  night  of  the  said  6tj,  at,  S:f.  in  ■  certain  warren  and  grmmd 
of  C.  D.  (hero  nitiioto,  Ihen  Uwfnlly  uwtl  for  the  breeding  and  k«epiD^  of  coni«« 
[eriocM].  ten  cnnies  [or  Aarm]  then  and  there  beini-  foond,  then  and  theroin 
the  aaid  warrcii  and  ground  unlawfully  and  wilfully  did  tokc  [or  till,  or  '■  laJtt  ml 
kill,"  acroriliHS  In  ihe/ael]  ;  against  the  form  of  the  statute,  Ac.  and  ngainil  the 
peace.  Sic. 

SECTION     XVII. 


To  this  head  may  bo  referred  all  offences  against  religion  and  pabfic 
worship:  all  opprobrious  libels  on  the  sovereign,  or  inferior  public 
fniicttonaries  ;  seditious  words,  and  insults  offered  to  magistrates  in 
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the  discharge  of  their  duty ;  and  all  vidations  of  decency,  as  the  pub- 
lication or  exhibition  of  indecent  books  or  pictures,  or  the  indelicate 
exposure  of  the  person  in  public  places.  These,  we  have  seeu,  are 
offences  at  common  law,  punishable  by  fine  and  imprisonment. 

1.  Qfenctt  againtt  Religion  and  Public  Wonhip. 

2.  Qffence$  againit  the  King^  Government,  and  Magieiraiee, 

3.  €lfmee9  Mffointt  PubUc  Decency. 

1.  OFFENCES  AOAINST  RELIGION  AND  PUBLIC  WORSHIP. 

Indictment  at  Common  Law  (i)for  Nuisance  in  an  open  Profanation 

of  the  Lord's  Day,  by  keeping  Shop, 

Tb&t  A.  B.  late  of,  &c.  butcher,  on,  &c.  and  continually  afterwards  until  the  day 
of  taking  thb  inquisition,  at,  &c.  was  and  yet  is  a  common  Sabbath-breaker  and 
]»o£uier  of  the  Lord's  day,  commonly  called  Sunday,  and  that  the  said  A.  B.  on, 
Sec  beinf  the  Lord's  day,  and  on  divers  other  days  and  times,  being  the  Lord's 


(t)  Particular  inatanoes  of  profanation 
of  the  Lord's  day  or  Sunday,  are  by 
several  statutes  made  punishable  before 
magistrates;  but  it  is  also  said  to  be 
indictable  at  common  law,  2  East's  Pleas 
of  the  Crown,  ch.  1,  s.  3 ;  and,  as  it 
seems,  as  a  breach  of  public  decency. 
Mr.  East  goes  on  to  mention  the  shore 
precedent,  citing  an  early  edition  of  the 
Crown  Cireuit  Companion,  155,  and  1 
Hawkins,  ch.  6,  s.  1,  2,  3.  **  At  ses- 
sions," says  Hawkins  (edit.  1787),  book 
1,  ch.  6,  '*  it  is  usual  to  indict  for  the 
Buisance  in  keeping  open  shop,''  and 
cites  Crown  Circuic  Companion,  372. 
The  ei^th  and  later  editions  of  that 
work,  however,  omit  the  above  prece- 
dent. A  butcher  might  kill  or  sell  vic-< 
toals  on  Sunday  before  3  C.  I.  c.  2,  made 
ft  pmishable  by  penalties ;  and  accord- 
ingly an  indictment  against  a  butcher 
for  exercising  his  trade  on  a  Sunday  was 
held  bad  on  demurrer,  for  not  concluding 
*'  against  the  form  of  the  statute,"  R.  v. 
Brotherttm,  Stra.  702.  See  4  Bla.  Com. 
63 ;  1  Taunt.  134. 

In  Ikliddleaez,  precepts  have  from  the 
most  r^note  periods  issued  each  term 
from  the  Crown  Office,  directed  to  the 
constables  in  the  different  districts,  to 
make  returns  of  all  nuisances,  prof  oners 
of  the  Lord's  day,  &c.  in  order  that  they 
may  be  proceeded  against  according  to 
law.  These  returns  when  made  are  con- 
tidmd  as  presentments,  and  are  prose- 
cuted as  such,  or  as  indictments,  1  Chit- 
ty's  Criminal  Law,  1st  edit.  310.    The 


statute  7  &  8  G.  IV.  c.  38  (wUe,  p.  210), 
does  not  extend  to  prevent  presentments 
(at  least  in  Middlesex)  by  constables 
against  persons,  for  that  they  "  being 
common  Sabbath -breakers  and  profaners 
of  the  Lord's  day,  commoniy  called 
Sunday,  did  on  certain  Sabbath  days  and 
hours  during  the  celebration  of  divine 
service,  keep  open  shop  and  therein 
openly  sell  divers  goods."  This  subject 
was  brought  before  the  court  of  king's 
bench  in  Trinity  term,  1837,  by  the 
grand  jury  of  Middlesex ;  and  Mr.  Jus- 
tice Littledale,  in  his  charge  to  them  on 
11th  November,  1837,  stated  that  pre- 
sentments by  the  constables  to  the  grand 
juries  were  of  the  most  remote  anti- 
quity, and  must  be  considered  delibe- 
rately by  the  latter,  who  must  proceed 
to  present  such  offences  of  profanation 
of  the  Sabbath  as  should  be  returned  to 
them,  and  thus  afford  the  opportunity 
of  proceeding  on  such  presentments  to 
any  person  who  might  take  them  up. 
He  also  declared  that  Sunday  trading,  if 
carried  on  to  any  extent  which  creates  a 
nuisance  (see  1  Taunt.  134)  or  obstruc- 
tion, was  indictable  at  common  law;  but 
that  a  mere  act  of  selling  on  the  Lord's 
day  was  not  now  more  indictable  than  it 
had  been  for  the  last  700  years. 

By  a  Saxon  law  of  King  Athelstan, 
cited  2  Inst.  226,  "  Die  autem  dominico 
nemo  mercaturam  facito;  id  quod  si 
quis  egerit,  et  ip8&  merce,  et  triginta 
prteterea  solidis  mulctator." 
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ia.jt,  dniiDg  tbe  time  oforeuH,  at,  Stc,  in  a  cetUlD  plitce  there  oiled,  &c.  did  keqt 

A  commoH,  public,  and  open  >hop,  and  in  (he  same  gliap  did  then  and  on  (be  ait 
other  i»ja  and  times,  being  the  Lord'i  iayt,  there  openly  and  publicl;  acll  and  ex- 
pow  to  taJe  deih  meat  to  dicen  penoni,  to  tbe  jnrors  aforesaid  aa  yet  unknovn  {}); 
to  the  comraoQ  nuimnce  (i)  of  all  the  liege  aabjeeta  of  our  taid  lady  the  Qaeen, 

and  agsinsl  the  peace,  Sic 

ImUclmenC  at  Common  Law  for  an  Outrage  committed  at  Chttrck 

duriTiff  Divine  Service. 

That  A.  B.  late  of,  ix.  and  C.  D.  late  of,  fcc.  on,  &c.  being  tbe  Lord's  day,  eom- 

Monly  called  Sosday,  vickedly,  irreligiouilj,  and  in  contempt  of  public  WDnh^ 

in  tbe  pariah  church  of  tbe  said  pariah  of ,  there,  during  the  celebniion  of 

divine  lervtce,  direri,  to  wit,  Lliree  footstools,  the  property  of  one  G.  H.  in  a  certais 
pe«  of  turn  the  «aid  G.  H.  then  and  there  being,  Irom  the  proper  place  of  end  far 
tbe  same,  wantonly  and  unlawrally  did  remoTe,  and  then  and  there  did  unlawfiilly. 
and  wantonly  throH  and  cast  the  aaid  footatoola  at  and  amongst  the  congregalioB 
then  and  thne  BBsemblnl,  and  engaged  in  attendance  on  diriue  worship  there,  and 
did  thereby  and  hj  meADi  thereof  unlawfolly  and  irreTcrentiy  occasion  a  great  dit- 
tnrbance,  and  did  obstruct  and  hinder  one  J.  K.  clerk,  then  and  there  being  mioialer 
of  the  pariEh  church  aforesaid,  in  tbe  eiecntioa  of  bis  office,  and  in  the  reading  of 
divine  service  i  in  contempt  of  public  wanhip,  end  againit  the  peace,  &c. 

Indictment  for  obstructing  a  Clergyman  in  the  Burial  of  Ike  Dead, 
-  bg  assaulting  him  and  others  {l). 

That  heretofore,  to  wit.  on,  &c.  and  Ijefore  the  commission  of  the  peace  herein- 

after  neit  mentioned,  to  wit,  at  the  parish  of ,  in  tbe  county  of ,  a  certiil 

corpse  had  Iwen  then  and  there  lawfully  brought  to  the  choTch  and  chnrcliyaid  of 
the  said  parish  for  christian  burial,  according  to  the  rites  and  ceremonies  used  by 
the  church  of  England  ;  end  that  one  A.  B.  was  a  clerk  in  the  holy  order*  of  tlw 
said  chnrcb  of  England,  and  then  and  there  present  in  the  aaid  church  and  clitutli- 

yard  of  the  said  parish  of ,  in,  &c.  for  the  pnrpose  of  acting  as  incli  cleA  ia 

orders,  in  and  about  the  burial  of  the  said  corpse,  according  to  the  said  ritea  and 
teremonies,  and  was  then  and  there  lawfully  acting  in  the  eiecutian  of  his  said  dntj 
in  and  about  the  said  banal  of  the  >ud  corpse  in  tbe  manner  last  aforesaid,  and  the 
Jurors,  he.  that  C.  D.  late  of  the  said  parish,  in,  &c.  labourer,  on,  &c.  at  the  uU 
parish  aforesaid,  in  the  said  churchyard,  and  church  of  the  said  pariih,  did  then  and 
there  unlawfully,  wilfully,  and  contemptuously  interrupt,  hinder,  and  obatmet  the 
aaid  A.  B.  so  being  such  clerk  in  orders,  as  aforesud,  and  then  and  there  bong  in 

(j)  If  tliey  are  known,  their  names  Cierre,  7  D.  &  R.  461,  and  i*  intended 

must  be  atated.  to  meet  the  objectiont  there  held  faJal  ( 

(i)  This   allegation  was   omitted  in  but  unless  some  act  of  violence,  or  at 

R.  V.  BrotAerfon,  Stra.  702,  as  well  as  least  some  abusive  or  threatening  ei- 

"  against  the  fonn  of  the  statute."  Such  preaaions,  disturbing  the  dne  and  tnn- 

an  act  done  in  a  corner  might  perhaps  quil  performance  <^  the   ritea   of  the 

not  be  indictable  at  common  law,  Dnrji  church,  are  laid  and  proved  accordingty. 

*.  De^onlainei,  1  Taunt.  134.  the    only  remedy  is    in    the   iiuiitual 

(f)  This  form  was  suggested  by  B.  v.  court. 
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the  eiecotion  of  faia  doty  as  todi,  in  readiiif  the  order  for  the  bnrial  of  the  dead, 
aad  IB  attradiBig  the  bwial  of  the  said  oorpae  as  such  clerk  in  orders,  and  did  then 
aad  there  nnlawfUlj,  wilfiiny,  and  contemptoonsly,  by  threats  and  menaces,  and 
by  Tiofeatly  aassnlring  the  said  A.  B.  and  E.  F.  in  the  peace  of  our  lady  the  Queen, 
thai  and  there  being  in  the  said  church  and  churchyard,  did  prevent  and  hinder 
the  bwial  of  the  said  corpse,  in  the  said  churchyard,  in  a  quiet,  decent,  and  suit- 
dUe  manner,  nccofdiny  to  the  said  last  mentioned  rites  and  ceremonies,  and  against 
thepeaee.  &c. 


In£cUmentfor  duiurhing  a  Dissenting  Congregation^  52  G.  ///. 

c.  155. 

That  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the  peace  holden  at  A. 

ia  md  lor  the  county  of  W.  the  -^—  day  of in  the year  of  the  reign  of 

oar  sofereign  lady  "Victoria,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Qaeen,  defender  of  the  faith,  before  A.  B.  and  C.  D.  esquires,  and  others  their 
■Moriates,  jnstioes  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  of  our 
waH  lady  the  Qneeo  in  the  said  county,  and  also  to  bear  and  determine  divers 
idoaies,  tiesusises,  and  other  misdemeanours,  in  the  said  county  committed, 
J.  X.  deric,  teacher  and  preacher  to  a  congregation  of  protestants  dissenting  from 
Ae  chnrch  of  England,  scrupling  infant  baptism,  did  then  and  there,  pursuant  to 
1W  statute  in  snch  case  made  and  provided,  certify  to  her  maje8ty*8  justices  of  the 
peace  assembled  in  quarter  sessions  aforesaid,  that  he  had  appointed  a  certain  house 

fltaate  at ,  in  the  parish  of  B.  in  the  county  aforesaid,  therein  to  assemble  and 

nect  for  reBgioas  worship,  snd  which  was  then  and  there  duly  registered  and 
iteorded  according  to  the  directions  of  the  statute  in  such  case  made  and  provided, 
ad  the  joron  aforesaid, upon  their  oaths  aforesaid,  do  further  present,  that  afterwards, 
to  wit,  on,  &c.  et,  &c.  a  congregation  of  protestants  dissenting  from  the  church  of 
England,  of  which  the  said  J.  N.  was  then  and  there  teacher  and  preacher,  were 
aaeBibled  for  the  public  worship  and  service  of  Almighty  God,  in  the  house  afore- 
■id,  so  certified,  registered,  and  recorded  as  aforesaid,  and  that  J.  S.  late  of,  &c. 
hbourer,  J.  W.  late  of,  &c.  carpenter,  and  E.  W.  late  of,  &c.  labourer,  afterwards, 
to  wity  on,  &c.  whilst  the  said  cong^regation  was  so  assembled  as  aforesaid,  and 
daring  divine  serrice  at,  &c.  unlawfully,  willingly,  and  of  purpose,  maliciously 
and  eonteoaptaonsly  did  come  into  the  said  congregation  during  service  as  aforesaid, 
lad  did  then  and  there  vnllingly  and  of  purpose  maliciously  and  contemptuously 
and  disturb  the  s^d  congregation,  (by  then  and  there  talking,  cursing  and 
with  a  loud  voice,  and  also  by  talking  with  a  loud  voice  to  the  said  J.  N., 
he  the  amid  J.  N.  then  and  tiiere  being  in  the  pulpit,)  the  doors  of  the  said  meeting- 
hoose  and  place  where  the  said  congregation  were  so  assembled  as  aforesaid  not 
hang  then  locked,  barred,  or  bolted  (m)  ;  against  the  form  of  the  statute  in  such 
CBsea  made  and  prorided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
aad  dignity* 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
ssid  J.  S.,  J.  W.,  and  E.  W.  afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at. 


(a)  This  averment  made  to  satisfy  s.       that  on  which  the  indictment  is  framed. 
11,  dioca  not  seem  necessary,  for  it  is  in       See  ante^  p.  11)8. 
a  distinct  danse,  not  forming  part  of 
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fte.  dill  wUlinulj.  mnd  of  [mrpoie,  mmlidoiulT  and  ronUmpHionrtjr  come  into  a 
rcrUin  eun;rrs*tion  of  protcitauU  diteentiDK  bom  tiv  rbnrdt  of  Enf  Und,  CheD  ind 
tliirc  uaemblcil  for  the  wonhiji  and  lervice  of  Almitbtj  God,  in  a  ceitaia  nectiai;- 
botwe  there  lituate,  and  the  aaid  congrrgaCion  Uien  and  tliere  nilfallf ,  •nllinrlT, 
■ad  of  purpoBB,  malicionilj  and  cantcmpnimil;  did  duqnitt  aod  tliitnrb.  (bf 
talking,  Uugliiiig,  «weiring,  and  cuniiig  with  a  lood  tuice,)  [or  et  Ihr  reit  tmnf  *•,] 
tke  Mid  meeting' houK,  wUcre  the  aaid  congregiliDii  wtre  »  aisfmbM  m  ttcmtM, 
being  then  aud  long  before  certified,  leeistCTBd,  ami  recorded,  acconliug  to  tlic 
Aieclion  of  the  ilalute  in  such  case  made  and  protided.  And  the  Joori  of  Ihe 
uid  meetiDg-bouie  and  place  where  tLe  sud  congregalion  were  so  aasmibled,  not 
bdng  thea  locked,  barred,  or  bolted:  igxiiut  the  form  of  lie  stntate  in  juch  eaat 
nude  and  proridrd,  and  igiuast  the  peace,  &c  (a). 

2.  OFFENXES  AGAINST  THE  KING,  GOVERNMENT.  AND 

MAGiarRATES. 

Indictment  for  a  Libel  on  the  A'tny. 

That  O.  P.  late  of,  Ike.  being  a  wicked,  mBlicioui,  Kdidom,  and  eril  dkpoacd 

peraon,  and  greatly  diaaffcctrd  to  our  aaid  lord  the  King,  anil  to  his  admiiiialnCiaa 

of  goicmnient  of  tbii  kingdoD),  and  nolairfullr.  moliciounlj',  and  letUlioiulj  co^ 

triving,  denaing,  and  intending  to   Bcandaliie,  traduce,  and  vilify  oar  aaid  lord  the 

ClDg{o),  end  to  alienate  aod  withdraw  the  fidelilj,  affection,  and  alleglaoec  nf  bk 

Hid  majeBtf'a  aabjccti  from  hia  laid  oujuty'i  person  and  goTcramenl,  m,  &«. 

at,  tic.  OLiairtaMj,  malicianily,  and  eeditioualf  did  publlah,  and  eaoia  to  be  pob* 

liahcd,  a  certun  pampldet,  entitled  [Sere  ^ecj/V  Ih,  tilU  nf  Ike  tcurk  verttttimlf 

containing  tberein,  among  man;  other  thingi,  certain  scaDdaloni,  maUcianit  InAaa- 

mnlory,  aiid  seditious  matters  i/nnrf  conirfTning  or.r  naid  torA  IHe  King  (p),  that  li 

to  ear,  i^tre  ul  out  iiiil  ailh  proper  inHcnffoej]  (;)  ;  io  contempt  oT  our  laid  lord 

the  King,  and  bis  laws,  and  against  tbe  peace,  &c. 

(n)  Bj  a.  12,  each  defendant  is,  on  libel.     If  omitted,  they  cannot  be  >np- 

convietion,  liable  to  the  penalty  of  40/,  plied  by  a  statement  in  tbe  introductoi; 

and  may  be  tried  at  seasiona.     A  like  part,   thai  the  defendant   "  intended  to 

provision  eiiats  for  proteeliiig  Catholic  vilify"   the  peraon  actually  the  sabjaol 

chapels,  31  G.  111.  c.  33.  a.  10.    Tbe  of  tbe  libel;  nor  by  a  coacluaion  that  it 

offence   may  be  indicted  in  the  king'a  \a"  to  the  injury,  ^c.i^  mchftnaa^' 

bench,  3  Burr.  1GB3  ;  or  at  the  assiies,  or  olber  words  to  that  or  similar  effect, 

if  reniored  by  eerliorari  from   the  sea-  R.  t.  .VoriifM,  4  M.  &  S.  164. 
sions:  R.v.Huie,  5  T.  K.  242:4M.ai  (y)  An  inueado,  says  Mr.  Chitty,  (3 

S.  508.  Crim.  L.  B73,)  is  defined  to  be  a  mode 

(o)  Indecent  nritinga  published,  and  of  explaining  aorne  matter  already  ei- 

like  words  uttered,  against  tbe  sovereign,  preased  ;  it  acrres  to  point   out  where 

and  other  persona  eierciaing  tbe  power  there  ia  precedent  matter,  but  can  lerer 

of  the  government  of  the  country,  were  introduce  a  new  charge  ;   it  may  elnei- 

prebended   under  this  title,  tliaii  under  add  to,  or  eulatge.  or  alter,   ita  aeaaei 

that  of  LiBKL,  whieb  latter  is,  therefore,  2.Salk.5i:i;   1  Ld.  Raym.  256;  12  Mod. 

in  this  work,  wholly  confined  to  prirate  139  ;  9  East,  R.  9S.    It  aignities  noChini 

libels,  or  libels  OH  private  subjects ;  note  mure  thau  the  words,  "id  eil,"  "  Kin- 

toSdedit.  eel,"  or  "meaning,"  ot  "  aJfoieaaid," 

(;i)  These    words   in  italics    make    a  as  explanatory  of  a   matter  already  let 

noceasary  part  of  every  indictment  for  a  forth;  as,  C.D.{»irmiii;  litd^mianl), 
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And  Ihe  jofon,  &c.  do  fkrther  present,  that  the  said  O.  P.  to  being  inch  a  person 
as  aibresaid,  and  so  devising,  contriving,  and  intending  as  aforesaid,  afterwards,  to 
wit,  on,  &c.  aforesaid,  att  &c.  nnlawfnlly,  malicioosly,  and  seditiously  did  publish, 
and  eaose  and  procore  to  be  published,  a  certain  other  printed  pamphlet  containing 
therein,  amongst  other  things,  certain  scandalous,  malicioua,  inflammatory  and  sedi- 
tious matters  of  and  concerning  our  said  lord  the  King,  according  to  the  tenor  and 
effect  following,  that  is  to  say,  [j^aie  other  UhtUout  matter  with  different  inuendoee]  i 
against  the  peaee,  &c. 

Indictment  for  seditious  Words  spoken  of  the  King,  Sfc, 

That  A.  B.  late  of.  Sec,  contriying  and  intending  the  liege  subjects  of  our  said 
lord  the  King  to  incite  and  move  to  hatred  and  dislike  of  the  person  of  our  said  lord 
the  King  (r),  and  of  the  government  established  within  this  realm,  on,  &c.  at,  &c. 
in  the  presence  and  hearing  of  divers  liege  subjects  of  our  said  lord  the  King,  mali- 
doualy,  unlawfully,  wickedly,  and  seditiously  did  publish,  utter,  and  declare  with  a 
load  voice,  of  and  concerning  our  said  lord  the  King,  these  words  following  (that 
is  to  say),  "  his  majesty  George  the  Third  (meaning  our  said  lord  the  King)  is 

,  thank  God  for  it ;  I  (meaning  the  said  A.  B.)  hope  he  (meaning 
omr  said  lord  the  King)  will  soon  be  no  more ;  damnation  to  all  royalists  i"  in  con- 
tempt of  our  said  lord  the  King,  and  his  laws,  and  against  the  peace,  &e. 


or  that  subject  (mraiiffi^  the  tuhjeet  in 
qimatian) ;  Cowp.  684.    And,  therefore, 
tf  it  be  intended  to  explain  any  thing, 
the  matter  must  first  be  put  on  the  re- 
cord which  it  is  to  explain;    thus  the 
words,  "  he  has  burnt  my  bam,**  can- 
not  by  imtendo  be  taken  to  mean  a  bam 
fuU  ^  com,  4  Co.  20,  a ;  but  if  it  had 
been  stated  before  by  way  of  induce- 
ment, that  the  owner  had  a  bam  full  of 
com,  and  then  the  inuendo  had  referred 
to  it  as  such,  the  meaning  would  have 
been  complete ;  1  Saund.  243  ;  1  Chitty 
on  Pleading,  383.    And  if  any  use  be 
made  of  the  inuendo  which  is  thus  imper- 
fect, it  cannot  be  rejected  as  surplusage, 
nor  will  it  be  cured  by  verdict ;  1  Ld. 
Baym.  256.     Thus,  if  a  place  be  named 
as  N.  and  afterwards  explained  by  tn- 
mendo  to  mean  N.  in  Devonshire,  though, 
in  the  assignment  of  peijury,  it  be  stated 
genenlly  that  the  ddfendant  was  not  at 
N.,  it  wiU  be  taken  to  refer  to  the  whole 
inuendOf  and  if  that  be  defective,  the 
error  wiU  be  fatal  ;|  1  Ld.  Raym.  261. 
However,  where  the  oath  of  the  de- 
fendant was,  that  he  had  been  arrested 
belbre  he  got  to  his  own  house,  in  the 
parish  of  St.  Martin's-in-the-fields,  an 
inuendo  his  house  in  the  Haymarket,  in 
St.  Martin's,  See,  is  good,  as  only  a  more 
partknlar  deicription  of  the  same  house : 


so  an  oath  being,  that  the  defendant  was 
arrested  upon  the  steps  of  his  own  door, 
an  inuendo  that  it  was  the  outer  door,  is 
good ;  1  T.  R.  70.  But  where  the  inuendo 
and  the  matter  it  introduces  are  alto- 
gether impertinent  and  immaterial,  it 
may  be  rejected  as  superfluous ;  1  T.  R. 
65  ;  9  East,  R.  93. 

(r)  Speaking  contemptuously  of  the 
king,  tfiz,  by  cursing  him,  or  the  like,  or 
giving  out  (publicly  declaring)  that  he 
wants  steadiness,  wisdom,  or  valour,  or 
in  general  doing  any  thing  which  may 
lessen  him  in  the  esteem  of  his  subjects, 
and  weaken  his  government,  or  raise 
jealousies  between  him  and  his  people, 
is  highly  criminal,  and  punishable  with 
fine  and  imprisonment;  Hawk.  B.  1,  c. 
23. 

By  60  Geo.  III.  c.  8,  a  party  on  a 
second  conviction  for  composing,  pub- 
lishing, or  printing  blasphemous  or  sedi- 
tious libels  against  the  king,  the  regent, 
the  government,  the  constitution,  in 
church  or  state,  or  either  house  of  par- 
liament, is  rendered  liable  to  fine  and 
imprisonment,  or  to  banishment,  at  the 
discretion  of  the  court  of  oyer  and  ter- 
miner, or  gaol  delivery,  or  in  the  court 
of  king's  bench,  before  which  he  may  be 
tried  and  convicted. 
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That  the  Mid  A.  B.  being  aDch  wicknl,  lediliuiu.  »dA  evil-dispowd  peraam  M 
■Ibmaid,  lod  greaUy  diuBected  (u  out  tmd  lard  the  King,  and  oootriiing  and  ia> 
tendiilg  the  licgc  BUbjecta  uf  oar  aoid  lord  Ibe  King  to  iodte  ■ndint>ict«  hatred  nd 
diilike  of  the  penon  of  our  said  lord  the  King,  and  the  goiemuieDt  catabliahcA 
nitliiD  this  reoliD,  on.  lie.  with  Torce  and  anna,  at,  tM.  uatawfuUr,  wickcdij.  malU 
ciousljr,  aud  sedltiouily.  ia  Ibe  preKDCe  and  buriug  of  diiers  liege  aubjpcla  al  aw 
said  lord  the  King,  did  jiubliah,  atter.  and  declare,  of  and  cOQcernlitg  aor  aaid  laid 
the  King,  aad  liu  good,  true,  andbillifnl  sabjecU,  the*e  trorda  fbllowiog  (that  i*  t* 
ujr),  •'  I  (mrania^  the  said  A.  B.)  hope  King  George  the  Third  (mctuiiiig  oar  mii 
lord  the  (wing)  will  tooa  be  no  niDre  ;  damuation  to  all  royaliatsi"  in  contempt  of 
our  (aid  lord  tlie  King  and  his  Isiri,  and  againbt  the  peace.  &c 

tndicttnent  for  teditiom  Words  reipecting  the  King  and  Conttihition, 

That  A.  B.  late  of,  &c.  wickedlj,  malidoualy,  andaediliouiiljrdeTiMDg,  contriiii^ 
and  iolcDdiog  to  distorb  tbe  peace  and  tj-aaqiiiUity  of  our  raid  lord  the  King, 
of  thia  kingdoai,  and  to  bring  our  eaid  lord  tbe  King,  and  the  House  of 
of  this  mini,  and  the  conatilntion  and  goiemment  of  this  kingdom,  a>  bj  lari 
etlabliahcd.  into  hatred  and  coatempt  with  tbe  subjecti  of  this  realm,  and  tt 
asperat  and  lilify  our  aaid  lord  the  King,  and  the  IIobm  of  Commou  of  thii  nslai, 
and  ti>  aUeiiit«  and  •rithdrav  the  affections  and  fidelity  of  bii  said  majeMy's  nb- 
jccta  from  bis  majesty's  person  and  government,  on,  he.  in  the  presence  and  hea^ 
ing  of  other  subjects  of  our  said  lord  the  King,  unlawfully,  wickedly,  roslidouslfi 
and  aeditioUBly  did  say.  utter,  and  publiahr  of  and  oonceming  the  King  and  Kaute  of 
CommoDS,  and  constitution  aud  gavemm.eut  of  tlud  kingdom,  tbe  scaudaloiu  and 
seditious  words  following,  to  wit,  "  I  (meanlug  liimself  the  said  A.  B.)  think  tfal  ' 
Kiiiff  (meoniiii;  oiir  njitrciv-n  lord  Georpt  Ihr  Tliird,  Klnu;  uf  Great  Britain)  ii  Ml 
useless  and  eipensiie  incumbrance,  and  the  Honse  of  Commons  (meaning  the  HooM 
of  Commons  of  this  reahn)  ia  the  most  corrupt  and  abominable  society  in  Cluisteo- 
dom  ;"  ia  contempt  of  our  said  lord  the  King,  and  tbe  said  House  of  Commons,  ud 
tbe  constitution  and  government  of  this  kingdom,  and  against  the  peace,  &c. 

And  the  juron,  Ac.  that  the  said  A.  B.  unlawfully,  wickedly,  and  malicioualy,  aad 
seditiously  devising,  contriving,  and  intending  as  aforesaid,  afterwards,  to  wit,  m 
the  said,  SiC.  at,  &c.  aforesaid,  in  the  presence  and  bearing  of  divers  subjects  of  ou 
said  lord  the  King,  unlawfully,  wickedly,  maliciously,  and  seditiously  did  say,  utter, 
and  publish,  of  and  coneeming  the  constitution  and  govemment  of  this  kingdoD, 
the  scandalous  and  seditious  words  following,  to  wit,  "  I  (meaning  himself  the  aaid 
A.  B.)  am  for  a  revolution,  no  king,  and  no  lords,  but  an  honest  House  of  Commons 
chosen  by  all  the  people,"  (meaning  a  revolution  in  the  constitution  and  govers- 
inent  of  this  kingdom,  and  that  there  should  be  no  king  and  no  lordt  of  this  reaba 
in  the  constitution  and  government  thereof,  and  that  the  Uouae  of  Commona  should 
be  chosen  contrary  to  tbe  laws  and  customs  of  this  realm)  ;  against  the  peace.  Ac 

Indictment  for  insulting  a  Justice  in  the  Execution  of  his  Office. 

That  heretofore,  to  wit,  on,  &c.  a  special  session  of  the  peace  «a«  holdcn  at,  Ilc. 

before  certain  justices  of  the  peace  of  our  sovereign  lady  the  Queen  for  the  sud 

county  of ,  to  wit,  before  P.  Q.,  R.  %.,  and  X.  Y.  and  others  thdr  fellows, 
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beiiig  justices  as  aforesaid  of  the  county  of aforesaid^  who  had  then  and  there 

assembled  and  met  together,  with  purpose  and  intent  to  authorize  and  empower 
certain  persons,  then  and  tiiere  also  assembled  and  attending,  to  keep  respectively 
in  their  respectiye  parishes  within  the  said  county  of  —  certain  common  inns  and 
alehonses,  as  by  the  laws  of  this  realm  the  said  justices  as  aforesaid  were  authorised 
and  empowered  to  do,  at  which  said  session  so  then  and  there  holden  as  aforesaid, 
before  the  justices  above  named,  and  others  their  fellows  as  aforesaid,  came  A.  B. 
late  of,  See, ;  and  the  said  A.  B.  on  being  then  and  there,  to  wit,  at  the  said  session 
so  holden  as  aforesaid,  before  the  said  justices  as  aforesaid,  demanded  a  licence  from 
the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their  fellows  so  as  before  assembled,  in 
order  that  he  the  said  A.  B.  might  be  authorized  and  empowered,  at  a  certain  house 
known  and  distinguished  by  the  sign  of  the  White  Swan,  at,  &c.  to  sell  ale  for  and 
during  the  year  next  ensuing :  but  the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their 
fellows  so  then  and  there  assembled,  being  justices  of  our  said  lady  the  Queen  for 

the  county  of aforesaid,  then  and  there  refused  to  grant  any  leave,  licence,  or 

authority  to  the  said  A.  B.  to  sell  ale  at  — —  aforesaid,  in  the  county  aforesaid,  for 
the  said  year  then  next  ensuing ;  whereupon  the  said  A.  B.  wickedly  and  maliciously 
intending  to  traduce  the  authority,  and  impede  the  proceedings,  as  well  as  to  vilify 
the  chancters,  of  the  said  justices,  so  being  then  and  there  in  the  due  and  proper 
execution  of  their  duties,  uttered  and  pronounced,  and  loudly  published  to  the  said 
justices  so  assembled  and  met  together  as  aforesaid,  in  the  presence  and  hearing  of 
divers  of  her  majesty's  liege  subjects,  these  false,  scurrilous,  and  contemptuous  words 
of  and  concerning  the  said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their  fellows,  justices 
as  aforesaid,  then  and  there  assembled,  and  of  and  concerning  the  execution  of  their 
said  duties,  that  is  to  say,  "  you  are  all  (meaning  the  said  P.  Q.,  R.  S.,  and  X.  Y. 
and  others  their  fellows  then  and  there  assembled)  a  parcel  of  tyrannical  villains, 
and  ought  to  be  hanged  for  depriving  a  poor  man  of  his  bread,'*  (meaning  that  the 
said  P.  Q.,  R.  S.,  and  X.  Y.  and  others  their  fellows,  then  and  there  assembled, 
ought  to  be  hanged  for  depriving  him  the  said  A'.  B.  of  his  bread,  by  refusing  him 
the  said  A.  B.  a  licence  to  sell  ale,  which  he  the  said  A.  B.  had  then  and  there  re- 
quired  from  them  the  said  P.  Q.,  &c.  and  which  they  the  said  P.  Q.,  R.  S.,  X.  Y. 
and  others  their  fellows,  justices  as  aforesaid,  had  then  and  there  refused  to  grant  to 
him  the  said  A.  B.)  ;  in  disturbance  of  the  administration  of  justice,  and  against  the 
peace,  &c.  (s). 


(t)  Scandalous  aspersions  of  a  magis- 
trate m  ike  execution  qf  kis  ojice,  are 
regarded  as  criminal,  and  subject  the 
offender  to  punishment,  at  the  discretion 
of  tiie  court  in  which  he  is  convicted ; 
Holt  on  lib.  153 ;  1  Russell,  C.  &  M. 
328.  And,  to  these,  the  rule  is  strictly 
confined ;  for,  if  the  language,  however 
opprobrious,  apply  only  to  the  justice  in 
his  private  capacity,  no  indictment  can 
be  supported.  So  that,  if  a  man  at  a 
parish  meeting  apply  to  an  absent  magis- 


trate abusive  names,  as  if  he  ssy,  "  if  he 
is  a  sworn  justice,  he  is  a  rogue  and  a 
forsworn  rogue,"  or  if  he  apply  to  him 
the  names  of  ass,  fool,  coxcomb,  or  block- 
head, no  indictable  offence  will  have  been 
committed;  2  Stra.  1157-8 ;  2  Salk.  698; 
2  Campb.  142.  And  it  seems  that  to 
render  any  words  thus  indictable,  they 
must  be  spoken  to  the  magistrate,  and 
not  in  his  absence ;  2  Campb.  142 ;  2 
Stra.  1157;  1  Stra.  420-1. 
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3.  OFFENCES  AGAINST  FOBLIC  DECEl 
Indictment  for  digging  up  and  taking  aviaij  a  Dead  Body  from  a 

Chur-chyard  (t), 
Th«t  A.  B,  lute  of,  tfc.  on,  &:.  with  force  md  •nni,  He.  at,  ftc,  the  eharehTtrd 
of  and  bdongSog  to  the  paritb  ehnrcb  of  tie  same  pwHsh  there  litiwte.  nnUirfully 
did  enter,  »iid  the  grave  there,  in  which  the  hmfy  of  one  M.  B.  dfceurd  h^  laKlj 
htten  then  b«rn  interreH.  toA  then  wbb,  with  (btet  imd  u-mi  nnlawfollj,  Tolnntuilr, 
wilftiUy,  md  indecentif  did  dig,  open,  and  oltimrds,  to  wit,  on  the  wme  day  an* 
yew  aforemid,  with  force  and  arms,  at.  See.  the  bodj  of  him  the  raid  M.  B.  onl  of 
the  frare  aforraiid  nalawfullT  and  indet^nlly  did  lake  and  carry  away  ;  a^intt  the 

Indictmenl  for  prevenlins  the  Intermit  of  a  Dead  Body  by  an 

That  A.  B,  itiid  ('.  O.  on,  &c.  with  force  and  anni,  at.  Kic.  in.&iv  a  certun  dead 
body,  to  wit.  the  body  of  M.  II.  liien  and  there  being,  uiilawfolly  and  wickedly  ilid 
arTcat(it),  take,  and  carry  aooy.  and  caaie  and  procum  to  b«  armted.  taliCD.  and 
carrini  away,  wltJi  an  unlawful  nad  wicked  intention,  to  prevent  thv  intenuful  and 
burial  of  the  uid  dead  body  uf  the  laid  M.  B.  whicii  oagbC  to  haic  been  done  and 
performed  aecordiiig  to  the  ritet  and  cemmoniBi  of  the  charcli  uf  Uiat  port  of  ihii 
realm  called  Enghind;  agaiaat  the  |ieacc,  &c 

Indictments  for  keeping  a  Common  Brothel,  or  Disorderli/  House  : — 
Seepost,  lit.  NuisANC£. 
Indictment  for  Bathing  pnhlidy  near  Public  \Yays  and  Habitations. 

That  H.  O.  G.  late  of unlawfully,  deliberately,  aod  wilfully  did  expose  aad 

exhibit  himself  naked,  near  to,  auJ  in  front  of,  divers  houtcs  of  the  liege  subjects  of 
our  Bald  Udy  the  Queen,  uituate  at,  Sk.  aforesaid,  nnd  also  near  to  a  certain  pnblie 
and  common  queeu'a  Liglinay  there,  and  alao  in  the  preBence  of  dicers  Uege  subjects 
of  our  said  lady  the  Uueen,  both  mole  and  female,  with  intent  to  lillate  and  corrupt 
the  morals  of  her  majesty's  liege  subjects,  and  against  the  peace,  &c.  (e). 

(()  This    hu   alnraja   been  holden  a  corpse  of  a  iterson  deceased  for  a  d'il 

misdemeanour    indictable    at    common  debt  due  from  the  party  in  his  life  time. 

Uwj  4BIb.  Com.  235;  2  T.R. /:!.'>;  R.  Indeed  it  was  not  tiU  of  very  laU  years 

y-Lj/tn:  and  so  was  selling  the  dead  that  tlie  notion  was  in  any  d«^Tee  <i- 

body  of  a  person,  capitally  conTicIed.  for  ploded.   Butit  is  now  clearly  aacertained. 

dissection,  wbettier  there  nas  direct  evi-  that  no  sucb  practice  is  lawful ;  and  in- 

dence  or  not  that  the  defendant  sold  the  deed  that  to  prevent  the  body  from  being 

body  for  lucre  and  gain  and  for  dissec-  interred,  is  an  offence  against  decency. 

tion  ;  R.  V.  Candick,  I  U.  &  R.  N.  P.  C.  and  as  sucb  indictable  under  the  claaa  of 

13  :    Graham,  B.     If  the  shroud,  cofBn,  misdemeanoDrv  ;    Jonn  v.  Aikbunkiaii, 

or  any  other  chattel  accompanying  the  4  East  R.  46S  ;   Yauns't  case,  2  T.  R. 

dead  body  be  taken  away,  with  intent  to  734  i  2  BU.  Com.  4;i,Sth  ed.;    1  Bum's 

steal,  such  taking  is  a  larceny.     See  2  &  Ecc.  Law  by  Tyrwhilt,  2  J8,  259. 
3  W.  IV.  c.  75.     Anatomy  schools.  (r)  Undressing  on  a  beacb  and  bath- 

(u)  A  vulgar  notion  at  one  time  pre-  ing  in  the  sea.  so  near  inhabited  houses 

vailed,  that  it  was  lawful  to  arrest  the  as  to  be  distinctly  visible  from  tbem,  i* 
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And  the  jiuron»  &e.  tlitt  tiie  takt  H^  0. 6.  on,  &e.  at,  &e.  anlawfolly,  deliberately, 
and  wilfully  did  expose  himself  naked  to  divers  of  her  said  majesty's  Uege  subjects  ; 
against  the  peace,  Sec 

Indictment  for  indecently  Exposing  the  Person  in  indecent 

Postures  (w). 

That  H.  O.  G.  late  of,  Sec,  and  intending,  as  much  as  in  him  lay,  to  vitiate  and 
corrupt  the  morals  of  her  majesty's  liege  subjects,  and  to  stir  up  and  excite  in  their 
minds  filthy,  lewd,  and  unchaste  desires  and  inclinations,  on,  &c.  at,  &c.  unlawfully, 
wickedly,  deliberately,  and  wilfully  did  expose  and  exhibit  his  private  parts,  in  an 
indecent  posture,  situation,  and  practice,  to  divers  of  the  liege  subjects,  both  male 
and  female,  of  our  said  lady  the  Queen,  with  intent  to  vitiate  and  corrupt  the 
morals  of  her  majesty's  liege  subjects,  and  to  stir  up  and  excite  in  their  minds 
filthy,  lewd,  and  unchaste  desires  and  inclinations  ;  against  the  peace,  &c. 


SECTION  XVIII. 

Libels. 

Consideration  confined  to  private  Libels,]^-^A»  indictments  for  libels 
on  the  government  and  religion  have  been  already  noticed,  as  for 
ofFences  against  public  decency,  our  consideration  in  this  place  is 
restricted  to  libellous  attacks  on  individuals,  which  have  been  always 
holden  indictable  in  consequence  of  their  tendency  to  provoke  the 
parties  libelled  to  commit  a  breach  of  the  peace.  This  imputed  ten- 
dency runs  through  the  whole  system  of  the  law  of  criminal  libel,  and 
may  account  for,  if  it  does  not  justify,  some  of  the  anomalies  witli 
which  it  has  been  frequently  charged. 

Opened. ]-^Libel8  may  be  defined  as  malicious  defamations,  made 
public  either  by  printings,  writings,  signs,  or  pictures,  tending  to 
expose  some  living  person  or  body  of  persons  to  ridicule  or  odium,  or 
to  blacken  the  reputation  of  some  person  who  is  dead,  and  thereby  to 
incite  the  party  libelled  in  the  first  instance,  and  surviving  relations  in 


an  offence,  though  the  houses  are  re- 
eently  erected,  and  the  bathing  at  that 
place  was  previously  general ;  R,  v.  CniU' 
den^  2  Campb.  89. 

(v)  When  an  indictment  contained 
two  counts,  two  instances  of  exposure 
were  allowed  to  be  given  in  evidence, 
vir.,  one  on  each  of  two  separate  days, 
or  two  separate  instances  on  the  same 
day;  for»  as  the  day  laid  in  the  first 


count  was  immaterial,  exposure  on  an- 
other day  may  be  proved  on  that  count. 
Then  as  the  second  count  charged  the 
offence  as  done  on  the  '*  day  and  year 
on  aforesaid,"  a  second  exposure,  viz, 
the  day  laid  in  the  first  count  may  be 
shown  ;  and  if  different  days  are  laid  in 
different  cofints,  any  number  of  acts  of 
exposure  may  be  shown ;  RowbaUel*s 
case,  1  Lewin's  Cr.  R.  83. 
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the  last,  to  break  ihe  peace.  To  cooititute  a  libel,  then,  tbe  matter 
must  be  defamatory;  llie  mode  of  publishing  it  by  writing:,  printing-, 
gigii«,  or  pictures;  and  the  publication  must  be  what  the  Isw  has 
(rather  perhaps  to  the  confusion  of  the  subject)  termed  malieiout. 

1,  The  Mailer  mml  be  dtfamatoTy ;  but  it  need  not  contain  a 
charge  of  an  indictable  offence ;  it  is  sufficient  if  it  holds  up  an  indi- 
vidual to  contempt  or  ridicule  (i).  And  it  is  not  necessary  that  tbfr 
matter  should  be  directly  expressed;  for  if  it  is  conveyed  by  iusinuation 
or  fable,  or  in  the  form  of  ironical  praise,  so  that  the  meaning  is  pal- 
pable to  the  common  understanding  of  those  who  are  acquainted  witi 
the  party,  the  writer  will  be  equally  liable  to  punishment  (y).  Nor 
can  he  protect  himself  by  the  use  of  initials,  or  by  any  other  act,  if  hfl ; 
conveys  a  defamatory  meaning  to  the  apprehension  of  his  readers  (i). 

2.  The  Matter  mvsl  be  published  and  expretsed  fiy  some  visiblt 
Sign,  Imaijes,  or  Picfures ;  for  mere  words  spoken  of  a  private  indi- ' 
vidua],  however  scandalous,  are  never  the  subject  of  indiclmeDt  (a). 
But  the  exhibition  of  a  libellous  picture ;  the  fixing  a  gallows  at  ■ 
man's  door;  and  the  burning  him  in  effigy,  amount  to  libels,  and 
subject  the  offender  to  criminal  proceedings  (6).  It  is  a  sufficient  pub- 
lication of  libellous  matter  to  send  it  written  in  the  form  of  a  sealed 
letter  to  the  party  libelled,  in  order  to  prosecute  an  indictment  or  in- 
formation ,  although  this  would  not  be  a  sufficient  publication  to  sustain 
an  action  for  damages  (c).  The  sale  of  a  libellous  pamphlet  in  the 
defendant's  shop  by  his  agent  there  for  his  benefit  is  said  to  be  a 
sufficient  publication  by  the  defendant,  although  he  was  not  privy  to 
the  contents  or  sale  {d).  The  delivery  of  a  newspaper  to  the  officer 
at  the  stamp-ofBce  is  a  sufficient  proof  of  publication  to  sustain  an 
indictment  for  a  libel  inserted  in  ite  columns  (e).  The  usual  proof  of 
publication  in  newspapers  is  that  afforded  by  38  G.  III.  c.  78,  requiring 
an  affidavit  of  proprietorship,  printing,  and  publishing,  to  be  filed  at 
the  stamp-ofiice,  and  making  a  certified  copy  of  such  affidavit  primd 
facie  evidence  to  charge  the  parties  therein  described  as  tbe  pro- 

(i)  B«c.  Abr.  Libel,  (A).  Dial.  II.  cap.  42,  16th  edit.  p.  23S ;  B. 

{y)  Hiwk.  B.  1,  c.  73,  9.4.  v.  GuIcA,  M.  4  M.4;(.l,437  ;  A/lornef- 

(i)     See    Woolnolh    v.    MeadrnBi,    5  Genera!  v.   Siddon  and  Bintu,    1   Tyr. 

East,  R.  464.  R.  41  ;  Atloney  General  ».  Riddell,  2 

(a)  3  Salk.  190  ;  2  Csmpb.  142.  id.  iJ2:i ;    Col6um  t.    Palmare,  4  Ttt. 

{*)  llawli.  B.  1 ,  c.  73,  8.  Z.  83B  ;   GariA  T.  Howard,  8  Bins.  451 ;  I 

(c)  Philliptv.  Jaasen,2Esp.Rep,e2i.  Moo.  &  Sc.  628. 

((J)  R.   V.    Ctithell,    see    3    Erskine's  («)  ft.  v.  Amphkt,  4  B.  &  C.  35 ;    S 

S|ieecbM,  156 ;    Doctor   and   Student,  Dowl.  Si  Rj.  125. 
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prietors,  printers,  or  publishers,  with  the  publication  of  anynewspapei: 
which  may  be  produced,  bearing  the  same  title,  and  purporting  to  be 
published  at  the  same  place  (/). 

3.  The  Intent  must  be  what  the  Law  terms  **  Malicious ;"  but  tlm 
word  is  used  in  senses  so  different  from  its  popular  acceptation,  that 
it  might  have  been  well  if  another  had  been  adopted  for  the  purpose^ 
Malice  against  the  individual  is  certainly  not  necessary  to  sustain  an 
indictment  for  libel;  for  it  may,  and  often  does,  happen,  that  the 
party  responsible  for  a  libel  on  private  character  of  the  foulest  nature, 
is  wholly  unacquainted  with  the  party  libelled,  and  has  no  desire  to 
injure  him,  but  publishes  the  scandal  merely  for  the  sake  of  obtaining 
pro6t  by  pandering  to  the  appetite  of  the  public  for  personal  details. 
The  law,  in  fact,  considers  every  unwarranted  attack  on  the  character 
of  an  individual,  by  printing,  or  writing,  as  maliciouSy  that  is,  as  pub- 
lished with  an  evil  or  bad  intention ;  and  therefore,  perhaps,  if  the 
word  **  unlawful "  had  been  used  in  denoting  such  writings  as,  being 
defamatory  and  unauthorized  by  any  legal  occasion,  are  indictable, 
much  confusion  might  have  been  avoided. 

What  Publication  warranted,] — If,  then,  a  published  writing  be 
defamatory,  the  only  remaining  question  is,  whether  it  is  warranted  by 
the  circumstances  of  its  publication.  No  such  publication  is  warranted 
by  its  truth ;  for  truth  is,  at  least,  as  much  calculated  to  produce 
a  breach  of  the  peace  as  falsehood,  and,  therefore,  has  been  said  by 
some  great  authorities  to  be  more  libellous  (^) ;  though  the  court  of 
queen*s  bench  will  never  grant  a  criminal  information  for  a  libel  without 
the  fullest  and  most  explicit  denial  on  oath,  by  the  complainant,  of  all 
the  charges  which  the  libel  contains.  But  the  publication  of  defama- 
tory matter  may  be  warranted  by  circumstances ;  as  where  it  is  written 
bondjide  to  put  another,  who  is  interested  in  the  character  of  the  party 
defamed,  on  his  guard ;  or  where  it  is  necessarily  published  in  court  on 
a  judicial  proceeding.  And,  probably,  a  full  and  fair  report  of  the 
entire  proceedings  of  a  court  of  final  adjudication  might  be  held  jus- 
tifiable, though  injurious  to  the  characters  of  individuals  (^),  if  not 
containing  blasphemous  or  indecent  matter  (i).  Yet  it  has  been  holden 
that  no  such  protection  is  afforded  to  the  publication  of  proceedings 

(/)  Mayne  v.  Fleteher,  9  B.  &  C.  (^)  5  Co.  125 ;  Hawk.  B.  1.  c.  73, 

382 ;  4  Man.  &  Ry.  31 1 ;  R,y,  Fnmcei,  8.  6. 

2  Ad.  &  El.  49  ;  4  Nev.  &  Marc.  2gl ;  (A)  Curry  v.  Walter,  1  B.  &  P.  523. 

J2.  ▼.  jDofmifon,  4  B.  &  Ad.  699  ;  Owk  (t)  R.  y.  CarlUle,  3  B.  &  A.  167. 
▼.  Ward,  6  Bing.  414 ;  4  Moo.  &  Pa.  99. 


preliminary  to  a  final  inqairy,  as  at  a  police  office  or  un  a  corooer'i 
inquisition  ( j). 

Indictmenl.'l — An  indicLment  for  a  Ubel  must  set  out  the  libellous 
matter,  with  sucb  inuendoes  ae  may  show  on  the  record  tliat  it  is  of 
untl  concerning  tlie  prosecutor,  and  thnt  it  contains  matter  calculal 
to  render  liim  odious  or  Tidiculous ;  and  with  sucli  inducements  of 
prefatory  matter,  as  may  support  such  necessary  inuendoes.  Where 
the  matter  is  clearly  defamatory,  it  is  absurd  and  dangerous  to  iacum- 
bcr  the  record  with  inducements  and  inuendoes:  but  it  is  sufiicient 
to  set  out  the  libel,  alleging  it  to  be  of  and  concerning  the  party 
libelled  (A).  But  where  inuendoes  are  absolutely  necessary  to  i 
plain  llie  sense,  by  reference  to  something  which  would  be  nnder- 
stood  by  the  readers,  but  which  does  not  appear  on  the  lace  of  the 
libel  itself,  and  must  therefore  be  shown  by  evidence  to  the  jury,  care 
must  be  taken  to  introduce  proper  averments  of  the  fads,  to  whic4i 
the  inuendoes  may  refer,  as  an  inuendo  enlarging  the  sense  is 
cious(f).  To  enter  into  all  the  niceties  of  the  law  on  this  subject  would 
be  far  beyond  the  compass  of  this  work ;  but  these  general  remarks 
may  be  found  useful. 

Verdict.] — It  was  formerly  a  matter  of  much  dispute  whether  the 
question  as  to  the  libellous  character  of  a  publication  inJicttd  was  for 
the  determination  of  the  court  or  of  the  jury  ;  but  this  question  has 
been  set  at  rest  by  30  G.  III.  c.  60,  commonly  called  Mr.  Fos's  Libel 
Bill,  by  which  it  is  declared  and  enacted,  that  in  all  trials  for  libel  on 
an  issue  joined  between  the  king  and  the  defendant,  "  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter 
put  in  issue ;  and  shall  not  be  required  or  directed  by  the  court  to 
find  the  defendant  guilty  merely  on  the  proof  of  the  publication,  and 
of  the  sense  ascribed  to  the  alleged  libel,"  The  court  may,  however, 
still  direct  the  jury,  in  their  discretion ;  and  the  jury  may,  if  they 
please,  find  a  special  verdict. 

PunishmenC.'] — Tlie  punishment  of  libel  is  by  fine  and  imprisonment, 
in  the  discretion  of  the  court.  To  these,  in  cases  of  sedition  and  blas- 
phemy, the  pillory  was  sometimes  added,  but  this  is  now  abolished  (m); 

(j)  ft.  V.  Lee.  5  E«y.  Re]!.  12:1;  R.  TAwaila.  3  B.  S:  A.  21. 

T.  l-'uher  and  olhers,  2  Clampb.   SfiH ;  (i)  Jrma  v.  Strtf*i,  1 1  Price,  235. 

I).inem  ..  ThiPaitft.  3  B.   H  C.  556;  (/)  R.  t.  Hone.  Cowp,  684. 

1    Dowl.   &   Ky.   095  ;   Macgregar  v.  (m)  7  W.  IV.  &  I  V.  c.  23. 
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and  in  this  case,  the  court  has  no  power  to  add  hard  labour  to  the 
sentence. 

Indictment  for  a  Libel  on  a  private  Individual  {n). 

That  C.  D.  late  of,  '&c.  unlawfully  and  maliciously  devising,  contriving,  and 
intending  to  scandalize,  vilify,  and  defame  one  A.  B.  and  to  bring  him  into  public 
scandal,  infiuny,  and  disgrace,  and  to  injure,  prejudice,  and  aggrieve  him  the  said 
A.  B.,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  nnlawfidly  and  maliciously 
did  compose  and  publish,  and  cause  and  procure  to  be  composed  and  published, 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  said 
A.  B.,  containing  therein,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  words  and  matter  following  of  and  concerning  the  said 
A.  B.,  that  is  to  say  {here  state  the  libeUoui  matter^  with  the  neeeeeary  inuendaet'}, 
which  said  false,  scandalous,  malieious,  and  defamatory  libel,  he  the  said  C.  D. 
afterwards,  to  wit,  on,  &c  aforesaid,  at,  &c.  aforesaid,  unlawfully,  wickedly,  and 
maliciously  did  send  and  cause  to  be  sent  to  one  £.  F.  in  the  form  of  a  letter  ad- 
dressed to  the  said  £.  F.,  and  did  thereby  then  and  there  unlawfully,  wickedly,  and 
maliciously  publish,  and  cause  to  be  published,  the  said  libel,  to  the  great  damage^ 
scandal,  infamy  and  disgrace  of  the  said  A.  B.,  and  against  the  peace,  &c. 

Indictment  for  Publishing  and  Selling  an  obscene  Libel. 

That  A.  B.  late  of,  &e,  being  a  person  of  a  wioked  and  depraved  mind  and  dispo« 
iitioii,  and  unlawfiilly,  wickedly,  and  impiously  designing,  contriving,  and  intending 
to  vitiate  and  corrupt  the  morals  of  the  subjects  of  our  sovereign  lady  Hie  Queen, 
send  to  debaocii,  poison,  and  infect  tlie  minds  of  the  youth  of  this  kingdom,  -on,  Ice. 
at,  &e.  did  unlawfully,  wickedly,  and  impiously  publish  and  sell,  and  cause  and. pro- 
cure to  be  published  and  sold,  a  certain  filthy,  bawdy,  and  obscene  libel,  entitled, 
"The  History  of  Fanny  HiU,''  in  which  said  libel  are  contained,  amongst  other 
tbinga,  divers  lewd,  impure,  and  obscene  matters,  that  is  to  say,  in  one  part  thereof^ 
aeeording  to  the  tenor  following,  vis.  [here  tet  out  one  of  the  pauagetf]  ;  and  in 
another  part  thereof  (o),  according  to  the  tenor  following,  vis.  [here  Mtmte  the  other 
HMIousparf]  ;  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  afterwards,  that  is  to  say,  on,  &c.  aforesaid, 
at,  &c.  aforesaid,  did  unlawfully,  wickedly,  and  knowingly  publish  and  sdl,  and  causa 
and  procure  to  be  published  and  sold,  a  certain  other  obscene  libel,  entitled,  "  The 
History  of  Fanny  Hill,"  in  which  said  last-mentioned  libel  are  contained  amongst 
other  things,  divers  wicked,  impure,  and  obscene  prints ;  against  the  peace,  &c. 

Indictment  for  exposiiig  to  Sale  an  obscene  Print, 

That  H.  T.  late  of,  fitc.  on,  &c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  taking  this  inquisition,  at,  &c.  aforesaid,  unlawfully,  wickedly, 


(ii)  Before  the  prosecutor  can  be  ad-  be  inferred  from  facts  which  are  not 

mitted  to  read  the  paper  charged  as  li-  conclusive ;  5  Burr.  R.  2689  ;  4  T.  R. 

bellous,  he  must  give  primd  facie  evi-  126 ;  4  Esp.  R.  248. 
dence  of  a  publication  by  the  defendant.  (o)  See  Tabart  v.  Tipper,  1  Campb. 

This  may  be  either  positive  in  itself,  or  352. 
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4diber>t«l;,  *a<l  >d*i>Bdl;  did  pnbllih,  expOM,  and  Amr  to  Ibe  right  nd  n 
muif  of  the  ti^e  lubjecti  of  onr  uid  Udj  the  Quecs,  diTcrm,  to  wit,  nz  obi 
filthy,  >nd  indeomt  printa,  repreKOtiDB  men  and  women  in  mttitiid««,  ti 
■nd  practices  of  i^ett  and  eowidaloiu  ohicenitj,  lewdneu,  and  indeccncj; 
great  corniption  of  the  mania  and  manncn  of  ber  m^eatr'a  liege  inlgacl*,  «ad 
against  the  peace,  (kc. 

And  the  jurors,  Sk.  that  the  aaid  H.  T.  atterwanij,  to  wit,  on,  &e.  at,  ftc.  abn> 
■aid,  anlawftilljr,  wickedlj,  deliberatelj,  and  adnaedlj  did  vtt«r  and  pnbliah  diicn, 
to  wit,  nx  other  obicene,  Uthr,  and  indecent  printa,  repieatnting  men  and  wdmi 
in  attitudei,  lituationa,  and  pncticea  of  gt«at  and  aeandalom  obacenitj,  lewdaai, 
and  indecency  ;  agidnit  the  peace,  Ik. 


Indictment  for  a  Libel,  by  hanging  the  Protecutor  in  Effigg. 
That  B.  B.  late  of  N.  in  the  coontj  of  N.'  cordwainer,  bdng  a  peraon  of  t 
wicked  and  maltcioos  mind'  and  diapoiition,  and  unlawfiillr,  wickedly,  and  naH- 
ciouily  deriBing,  contriiing,  and  intending  to  Injure,  oppren,  aggriere,  and  yWlj 
the  food  name,  fame,  credit,  and  reputation  of  Q.  H.,  aorgeon,  and  to  briag  Um 
Into  great  MaDdal,  infkmy,  contempt,  ridieole,  and  diagrace,  on,  &e.  at,  &e.  afne- 
■aid,  did  unlawiully,  wickedly,  and  malidouBty  make,  and  eanae  to  be  ntade,  a  cer- 
tain gibbet,  and  alio  a  certain  effigy  or  figure,  intended  to  repreaent  the  aaid  G.  H., 
the  aaid  effigy  or  figure  having  in  one  of  ita  handa  a  certain  inatrament,  commady 
called  a  clyiter  pipe,  and  in  the  other  of  ita  handi  a  parchment  label,  with  the  leturt 
G.  H.  inicribed  on  it ;  and  afterwards,  to  wit,  on  the  Mme  day  and  year  afbmaid, 
at  N.  aforeaiid,  in  the  County  aforesaid,  nnlawfollj,  wickedly,  and  malkiovdy 
erected,  set  np,  and  fixed,  and  caused  and  procured  to  be  ael 
the  said  fibbet  or  gallows  in  and  upon  a  certain  piece  of  gioniid  n 
eonunon  queen's  highway,  there  commonly  called  the  London-road,  i 
the  town  of  N.  afareaaid,  in  the  connty  aforesaid,  and  kept  and  o 
caused  and  procured  to  be  kept  and  continuBd,  the  laid  gibbet  ao  there  owted.  Ml 
op,  and  fixed  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  apace  o(  thicc 
days  then  next  following,  and  during  that  time,  to  wit,  on  the  day  and  year  afive- 
■aid,  and  on  every  dsy  between  that  day  and  the day  of  the  said  month  of 
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Indictment  for  a  Libel  on  a  Lady  deceased j  accusing  her  of 

Incontinence. 

That  A.  B.  Ute  of,  &c.  wickedly  and  maliciously  contriving  and  intending  to 
injure,  defiune,  disgrace,  and  vilify  the  memory,  reputation,  and  character  of  £.  D. 
Ute  of,  &c.  widow,  deceased,  relict  of  M.  J.  D.  esquire,  late  of,  ficc.  also  deceased, 
and  to  briuff  the  famiiy  and  dueendantt  qf  the  taidB.  D.  into  great  ecandal,  m* 
ySmijf,  and  contempt  (p),  and  to  cause  it  to  be  believed  that  the  said  £.  D.  in  her 
life-time  was  a  person  of  depraved,  vicious,  and  lewd  mind  and  disposition,  and 
incontinent  behaviour,  and  destitute  of  conjugal  affection  and  fidelity  towards  her 
said  husband,  the  sud  M.  J.  D.,  and  that  the  said  E.  D.  had  led  a  wicked,  profli- 
gate, and  adulterous  course  of  life,  and  had  been  continually  from  the  time  of  her 
marriage  with  the  said  M.  J.  D.  till  near  the  time  of  her  decease  addicted  to  pro- 
miscuous and  adulterous  intercourse  with  divers  menial  servants  in  the  senrice  of 
her  the  said  £.  D.  on,  &c.  at,  &c.  wickedly,  maliciously,  and  unlawfully  did  print 
and  publish,  and  cause  to  be  printed  and  published  in  a  certain  newspaper  called 
and  entitled,  ice,  a  certain  false,  scandalous,  and  malicious  libel  of  and  concerning 
her  the  said  £.  D.  [Aer«  eet  forth  the  libel  with  the  neeeeeary  inuendoe']  ;  to  the  great 
disgrace  and  scandal  of  the  memory,  reputatiouyjand  character  of  the  said  £.  D.,  and 
m§mn»t  the  peace  (9),  &c. 


SECTION  XIX. 

NUISAKCES. 

Instable  Nuisance ^  what. 1— A.  common  nuisance  is  an  offence 
against  the  public,  either  by  doing  a  thing  which  tends  to  the  annoy- 
ance of  the  queen's  subjects,  or  by  neglecting  to  do  a  thing  which  it  is 
the  duty  of  the  party  to  do,  and  which  the  public  good  requires.  The 
principal  cases  of  nuisance  consist, — 

1.  In  omitting  to  repair  Public  Highway 9  or  Bridget, 

2.  in  obetrueting,  encroaching  on^  or  annoying  the  Public  in  using  Public 

Highways,  Bridges,  or  Shores, 

3.  In  carrying  on  unwholesome  Occupations  near  to  Public  Ways  or  Habita^ 

tionss  keeping  Brothels,  dangerous  Animals,  ^c. 

1 .  Nuisance  by  omitting  to  repair  Public  Highways  and  Bridges, — 
The  consideration  of  prosecutions  for  the  non-repair  of  highways  and 
bridge  differs  essentially  from  that  of  other  parts  of  the  criminal  law;  for 
though  in  form  they  are  criminal  proceedings,  in  practice  they  are  usually 
resorted  to  as  modes  of  trying  disputed  questions  of  liability  to  repair. 

(p)  The  words  in  italics  form  a  ne-      the  deceased  to  break  the  peace,  is  the 
allegation  of  the  indictment  for      very  gist  of  an  indictment  for  libelling  a 


fibelling  a  deceased  person,  R,  v.  Top-      person  who  is  no  longer  alive  to  feel  or 
hmn,  4  T.  R.  126.  resent  the  injury,  ibid, 

(q)  The  ejccitement  to  the  relations  of 

D  D 
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Wc  have  seen  that  no  inhabitant  of  the  county  in  which  a  nuisance 
arises  from  want  of  repair  of  a  bridge  ought  to  sit  as  a  jurof  at  ihe 
trial  (r),  though  both  at  common  law  and  by  statute  (s)  he  may  be 
examined  there  as  a  witness.  On  this  account,  as  well  as  in  all  casei 
in  wliich  a  difficult  question  of  liability  to  repair  a  road  or  a  bridge  ii 
pointed  out  as  likely  to  arise,  stich  indictments  when  found  at  tha 
■easions  are  generally  removed  into  the  court  of  queen's  bench  by 
eerliorari  issued  at  the  instance  of  either  party  (/).  The  record  is  then 
sent  down  to  be  tried  on  the  civil  side  at  the  asaiies;  eitlier  in  the 
adjoining  county,  or  some  other  place  where  an  impartial  trial  can  he 
had  (u).  But  as  the  conrt  has  thrown  out  that  the  removal  of  sack 
indictments  by  certiorari  has  perhaps  been  too  Inx,  specific  ground* 
on  which  legal  difficulties  will  occur,  must  be  stated  (k). 

But  it  may  be  useful  to  give  here  a  general  outline  of  tlic  law  on 
tins  subject. 

What  are  Public  Ways  and  Bridges.] — And,  first,  it  may  be  propei 
to  observe  that  no  prosecution  in  any  form  can  be  sustained  for  the 
nto  repair  any  way  or  bcidge{ui)  but  such  as  is  public,  for  the 


(r)  Rrg.  t.  Willi  (Uhnbilmtt  r^ 
Onm/yq/'),  GModetD,307.  Vin.Ab.  tit. 
Evidence  (G  25). 

(()  1  Auo.  St.  1.  c.  18,  9.  5  1—"  And 
wlicreas  muny  private  jicrsiina  or  bo.iits 
politic  or  corporate  are  of  riglit  obti^d 
to  repair  such  decayed  bridges  and  tbe 
Ilighiraya  tbereuiito  adjoining ;  but  be- 
cause the  inhabitants  of  the  county, 
riding,  or  division  in  which  such  decayed 
bridge  or  highways  lie  have  not  been  al- 
lowed upon  inforcaatioDB  or  indictments 
brought  against  such  persona,  tte.  for 
not  repairing  siu;h  decayed  bridges  and 
the  highways  thereunto  adjoining,  by 
the  judges  before  whom  such  information 
or  indictment  is  to  be  tried,  to  be  legal 
witneasea  ;  it  is  enacted  and  declared, 
that  in  all  inforniations  or  indictments 
to  be  brought  and  tried  in  any  of  her 
majesty's  courts  of  record  at  Westmin- 

of  the  peace,  tbe  evidence  of  Che  inha- 
bitants, being  credible  peraona,  or  any  of 
them,  of  the  town,  corporation,  county, 
riding,  or  division  in  which  such  decayed 
bridge  or  liighway  Mcei,  ahall  be  talien  and 
admitted  in  all  such  < 


aforet 


rule. 


qairedbya&6W.&M.e.  I],>.6(m>l 
ceriiorari  will  not  be  granted  if  the  ifl* 
daiit  does  not  alate  apecific  groaad*  IM 
which  lefal  difficulties  will  oocnr,  R.  i. 
Joule.  5  Ad.  &  E.  5Jil ;  Nev.  i  Per.  28, 
(an  indictment  for  oMmeliuff  «  bigk- 
way)  ;  and  see  Sep.  t.  JotepAt,  8  D<nrL 
P.C.118.  So  as  to  bridges  ;  Jt  V.  Om- 
brrlmd  (Inli.).  6  T.  R.  194  ;  3  B.  &  P. 
354  (notwithstanding  1  A.  c.  18,  ■.  i) ; 
6  Mod.  191,  307;  1  Salk,  .«0 ;  Stra. 
177  ;  2  Burr.  S59  ;  1  Hawk.  c.  77,  s.  6. 

(«}  6  Mod.  307;  1  Stra.  177;  t 
Burr.  959,  860 ;  1  H«wk.  c.  77,  a.  6; 
R.  V.  Cunberlimd  (IttA.),  6  T.  R.  194 1 
S.  V.  Oi/ordiHirt  (ft*.),  4  B.  B<  Cr. 
194;  6  Dowl.  8c  Ky.  231,  indictment 
tried  in  GlouceslcTslure. 

(r)  R.  T.  Joale,  5  Ad.  &  El.  539,  in- 
dictment for  obstructing  a  highway ;  and 
see  Btff.  Y.  Jotphi,  8  D.  P.  C.  118.'  S« 
as  to  bridges;  R.  v.  Cumbertaul {bill.), 
ti  T.  R.  194  ;  3  B.  &  P.  IM  (notwitb- 
standing  1  A.  c.  18,  a.  &) ;  6  Mod.  191, 
307  ;  1  Salk.  350  ;  Stra.  1 77  ;  2  Burr. 
859;   I  Hawk,  c,  77,  a.  6. 

(u.)  A  bridge  may  be  a  comnMii  high. 
uag,  Regina  v.  Samlhitl,  Ld.  Rayn. 
1 1 71 ;  but  cOHn/ji  bridges  are  not  witUn 
the  new  Highway  Act,  5  &  G  W.lV.c.50, 
unless  so  spedallj  mentioned  {id.  a.  5)- 
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omission  to  repair  &  private  way,  or  eren  its  positive  obstruction,  not 
being  a  common  nuisance,  is  only  the  ground  of  a  civil  action.     It 
often,  therefore,  becomes  a  question  whether  the  way  or  bridge  in 
respect  of  which  a  prosecution  is  instituted  is  public  or  private.    On 
this  question  it  is  indisputable  that  all  ways,  whether  for  carriages, 
horses,  or  foot  passengers,  leading  to  a  market  town,  or  beyond  it,  or 
from  town  to  town,  are  properly  called  highways  (w).     It  is  now  held 
that  a  road  dedicated  to  and  used  by  the  public  for  twenty-five  years 
becomes  a  highway,  which  the  parish  must  repair,  though  they  have 
neither  adopted  nor  acquiesced  in  the  dedication  or  the  user  («).   Four 
or  five  years'  user  as  a  public  road  is  sufficient  to  warrant  a  jury  in  pre- 
suming that  it  was  so  used  with  the  full  assent  and  by  the  dedication 
of  the  owners  of  the  soil  (y).    But  a  way  to  a  private  house,  or  perhaps 
even  to  a  village,  which  terminates  there,  or  leads  to  the  common  fields 
of  a  town,  and  it  is  said,  even  to  a  parish  chnrch,  is  only  a  way  for  a 
particular  class  of  persons,  and  therefore  not  public  (2).     And  Lord 
Tenierden,  in  a  recent  case,  said  that  he  had  great  difficulty  in  con- 
ceiving that  there  can  be  a  public  h  ighway  which  is  not  a  thoroughfare, 
as  the  public  at  large  cannot  well  be  in  the  use  of  it  (a).  All  bridges  built 
in  highways,  by  whomsoever  erected,  and  dedicated  to  the  public,  are 
public  bridges ;  but  to  constitute  a  bridge  a  public  bridge,  it  must  be 
over  such  water  as  answers  the  description  of  a  ftumen  vel  cursus 
aqu€B,  that  is,  water  flowing  in  a  channel  between  banks  more  or  less 
defined,  although  such  channel  may  be  occasionally  dry  (6).     And  a 
raised  causeway  forming  an  approach  to  a  bridge,  but  at  more  than 
three  hundred  feet  from  it,  and  pierced  with  arches  and  culverts  to 
snfier  water  to  pass  under  when  the  meadows  over  which  it  was  carried 
were  flooded,  is  not  such  a  bridge  as  the  county  is  bound  to  repair  (c). 
If  a  bridge  be  used  by  the  public  only  in  time  of  flood,  and  be  shut  at 
other  times,  it  will  only  be  public  for  such  purpose,  and  at  such  a 
period  (d). 


{w)  Co.  lit.  56,  (a). 
(#)  Jl.  ▼.  Leakt  (/fiAo^.)*  5  B.  &  Adol. 
469;  2  Nev.  9c  M.  583,  8.  C.    See  R. 
V.  PmMmgtm  (Vetiry),  9  B.  &  C.  456 ; 
M.  V.  Xjpoii,  5  D.  &  R.  497. 

JarvU  ▼.  Dean,  3  Bing.  448. 

Hawk.  B.  I,  c.  76,  s.  1. 

Wood  ▼.  Veai,  5  B.  &  Aid.  454  ; 
and  see  5  Tawit.  138,  Woodyer  ▼. 
HaddoHi  R.  ▼.  Limehowe,  2  Shower, 
456;  Dnnkwaierr.  Porter,  7  C.  &  P. 
181. 


(4)  2  Inst.  701 ;  R.  v.  Oj^ordehire 
(Tnh,),  1  B.  &  Adol.  289;  as  stated  by 
Patteeon,  J.,  in  R,  ▼.  Whitney  (Inh.), 
3  Ad.  &  £1.  72 ;  4  Ner.  &  Man.  594, 
8.  C.  A  want  of  parapets  will  not  pre- 
vent a  structure  from  being  a  bridge,  or 
make  it  a  culvert  only,  nor  will  the  mere 
fact  of  an  arch  spanning  a  stream  neces- 
sarily make  it  a  bridge  ;  see  last  case,  and 
Bridge's  case,  Godbolt,  346,  pi.  441. 

(c)  Ibid, 

(d)  R.  T.  Northamptonahire  {Ink.), 

dd2 
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Obligation  lo  repair  Highways  and  Bridget.^ — At  tommoD  law 
obligation  to  repair  all  liighwaya  Viea  on  the  parishi^s  through  whick 
they  pass ;  each  being  liable  to  repair  suuh  [Mrlions  of  road  at 
■ituate  in  its  respective  liniil»(e');  and  al  eommon  law  a  like  obi 
tion  is  imposed  on  counlies  to  repair  all  public  britlgf«  within  thdc 
boundaries  (/),  which  obligation,  since  tlie  statute  of  bridges,  extend* 
not  merely  lo  the  bridge  itself,  but  to  the  rond<  at  each  end  (g),  thv 
eslent  of  wliidi  last  liability  is  fined  by  22  H.  VHI.  c.  5.  s.  9,  at  thre» 
hundri^d  feet  "  from  any  of  the  eiiUs  of  it."  Thia  provision,  probaUy^ 
originnted  in  the  ilifficulty  of  ascertaining  the  precise  termination  cC 
the  archest  A);  and  whenever  a  rond  is  opened  and  used  by  the  publi^ 
or  a  bridge  is  built  or  rebuilt,  or  being  widened  and  made  more  beno^ 
ficial,  though  at  greater  expense  than  actually  necessary,  having  I  __ 
originally  built  before  43  G.  111.  c.  59  (0>  i»  accepted  and  used  by  dM( 
public,  the  liability  to  repair  attaches  on  the  parish  in  the  first  casCg 
and  on  the  county  in  the  last,  and  this  even  though  the  bridge  *^ 
erected  by  trustees  under  an  act  of  parliament  autborizcng  tbem  t4' 
employ  their  tolls  in  the  repair  of  bridges  (_;'). 

But  [hough,  primd  facie,  ttiese  obligations  thus  belong  to  paritl 
and  counties,  they  may  be  removed  by  specially  pleading  and  showtng* 
in  evidence  that  other  bodies  or  individuaU  are  bound  to  repair  citliev 
by  prFscription,  which  is  a  duly  commencing  with  the  time  of  Richard 
the  First  {v'lz.  A.  D.  J1S9),  or  "  by  reason  of  the  tenure"  or  adjacent 
laDds(ji).    They  cannot,  however,  by  any  agreement  with  individuals, 

2  M.  8(  S.  262  ;  R.  t .  Marquii  i^  Buck-  aucb   primd  faeit  repairable    bj   tbe 

JH^Aon,  i  Campb.  189.  wnie  part;  ■■  the  bridge  itself;  Abbot  rf 

(t)   1  Hawk.  B.  1,  c.  7fi,  s.  5.  Combt't  esse.  43  A«.  2/5.  B.  pi.  37. 
(/)  Seep.  406.  (A)  R.y.lHhabilatUiqfWalBidhtt, 

(g)  R.   V.    rortthirt    (fTetl    Riding  Yorkthirr,    7    Eaal,    St)a,    affirmed    on 

Ml.),  7  East,  bS8,  affirmed  on  Error  in  Error  in   Dom.  Prac. ;    S   Taunt.  284  ; 

Dom.  Proc.  ;  5  Taunt.  284.  S.  C.    Nor  and  Bee  4   B.  4  Aid.  623.     The  repain 

doei  the  rale  dilTer  in  the  case  of  ■  body  of  roadi  over  and  adjoining  to  brvige* 

corporate  (or  private  person)   liable  fty  built  after  20  March,   1836,  are  to  be 

praeriptioa  to  repair  a  bridge ;  and  this,  done  by  the  parish  or  turnpike  tnute^ 

though  the  repaira  done  by  the  parliea  S  3i6W.  IV.  c.  50,  g.  21. 
liable  have  been  confined   to  the  fabric  (i)  R.  T.  Drvont/iire  {ItiAab.),  bB.h 

of  the  bridge,  and  those  to  the  approaches  Adol.  283;  2N.  &M.  213,  S.  C.i  R.t. 

hiva  been  done  by  turnpike  coinmiasion-  Laneaihire   (Jmlica),   2   B.    &    Adtrf. 

er»i  R-  1.  Unmin  {Mayor  and  Cily  qf).  813. 

8  Ad.  &  E.  65  :  3  N.  &  P.  273,  S.  C. :  (j)  R,  v.  Or/ordthirt  {ItJiai.),  4  B. 

for  a»  early  aa  (he  reign  of  Edward  tbe  &  C.  I  ^4  i  6  Dowl.  &  Ry,  231. 
Third,  the  ajiproachea  to  a  bridge,  the  (i)   But  not  of  a  tenement  ihoim  to 

fthric  of  which,  but  not  Ihejiaet  tjuidem  have  originated  within  legal  memorr,  1 

'      '     -  Hank.  c.   7d,  a.   8 ;  e.  ;.  a  miU  ahowa 


ind   by  preacription    to    repair,       not  to  hare  eiiated  before  Henry  Vlll.'i 

i  held  by  the  judgee  to   be  ex-       time  ;  R.   v.  Haymim,  M.  &  H.    '" 

he  bridge  itself,  and  aa       Tindal,  C.I.    Aa  lo  liabiLitr  of  a 
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exonerate  themselves  from  the  discharge  of  their  public  duty  (/);  nor 
even  do  the  statutes  for  regulation  of  turnpike  roads  destroy  the  com* 
mon  law  liability  of  parishes  (/n) ;  and  it  was  no  excuse  for  parishioners^ 
indicted  at  common  law  for  not  repairing  highways,  that  they  had 
done  their  full  work  as  required  by  13  G.  III.  c.  78,  (before  its  repeal 
by  5  &  6  W.  IV.  c.  50,)  for  that  act  only  gave  a  cumulative  remedy  (n). 

But  if  by  act  of  parliament  a  set  of  persons  is  authorized  to  make  a 
line  of  road,  either  single  (o)  or  with  a  branch  (jp),  or  a  system  of  roads 
with  several  lines  and  branches  (^),  the  completion  of  the  whole  is 
requisite,  as  a  condition  precedent  to  any  part  becoming  a  highway 
repairable  by  the  parish  or  district  in  which  it  is  situate ;  for  such  acts 
are  in  the  nature  of  contracts  between  those  who  procure  them  and 
the  public,  that,  in  consideration  of  the  former  completing  the  line  or 
lines  of  communication,  the  entirety  of  which  forms  the  benefit  stipu* 
lated  for  by  the  latter,  the  districts  through  which  they  pass  should  be 
subject  to  the  burden  of  their  future  repairs. 

These  decisions  are  analogous  to  the  spirit  of  41  O.  III.  c.  109,  s.  9 ; 
since  which  act  it  is  decided  that  roads  adopted  and  made  longer  by 
commissioners  of  inclosure,  as  well  as  those  newly  made  by  them  under 
Uieir  award,  must  be  certified  by  the  special  sessions  to  be  fully  com- 
pleted and  repaired,  before  they  can  become  such  roads  as  the  parishes 
are  bound  to  repair  (r). 

Modes  of  Prosecution,] — We  have  already  seen  that  a  public  way 
out  of  repair  might,  before  5  &  6  W.  IV.  c.  50(«),  be  presented  by  a 
justice ;  and  that  such  presentment,  when  formally  made,  had  all  the 
ibree  of  an  indictment ;  but  this  never  afiected  the  common  law  remedy 
of  indictment,  which  might  then  be  adopted  on  the  part  of  the  public 
as  fully  as  it  may  now  (0* 


fimt  to  repair  a  bridge  in  respect  of 
ownerthip  of  lands  of  which  there  is  no 
occupier,  see  R.  w,  Sutton,  3  Ad.  &  E. 
597;  8.  C  8  Ad.  &  E.  516.  Prescrip- 
tion  admits  o(  being  proved  by  vivd  voce 
evidence ;  2  B.  &  Cr.  54  ;  Litt.  s.  165, 
170;  5T>.  326,  871. 

(/)  R.  ▼.  Liverpool  Corporation,  3 
East,  R.  86.  See  6  Ad.  &  E.  509, 
JL  T.  8eari»briek  (/mA.). 

(m)  R,  ▼.  Netherthong,  2  B.  &  Aid. 
179  ;  and  see  3  Ad.  &  E.  65. 

In)  Bac.  Abr.  tit.  Highways  (G). 

[o)  R.  ▼.  Cumberworth  (/i»A.),  3  B.  & 
AdoL  108. 

(p)  R.  ▼.  Cwmbtrworth  (/itA.),  4  Ad. 


i: 


&  El.  731. 

{q)  R.  ▼.  Edge  Lane  {Ink.),  4  Ad.  H 
El.  723. 

(r)  R,  ▼.  Hatfield  {Ink.),  4  Ad.  &  El. 
156. 

(«)  See  ante,  5  Si  6  W.  IT.  c.  50,  s.  99, 
p.  208  ;  and  as  to  these  prosecntions  di- 
rected by  special  sessions,  id.  s.  95. 

(0  The  '*  trinoda  necenitae'*  to  which, 
in  the  Saxon  times,  all  lands  were  sub- 
ject, consisted  of  "  Pontis  reparatio, 
arcie  eonstructio,  expeditio  contra  hoe- 
tern,**  See  Preface  to  6  Rep.  p.  ix. ;  1 
Bla.  C.  262  ;  2  id.  102.  This  pontie  re* 
paratio  must  be  understood  to  include 
the  repair  of  roads,  2  Bla.  C.  357 ;  but 
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Where  the  gntod  jury  of  a  county  repeaiedly  refttse  tg  find  s  bffl 
B^nst  a  county,  for  the  repair  of  a  dilapKbted  bridge(u>,iLc  court 
of  qoeen's  beocb  will  pant  an  iaformatton  ag^ost  lite  county ;  but 
tku  ext/aordinvy  remedy  will  not  be  allowed,  unless  absolutely  ea- 
•entkl  for  the  purposes  of  j«stice  (c).  Such  a  rule  was,  a  few  yeant 
ago,  granted  a^Btt  the  coanty  of  Betis,  iLe  grand  Jury  having,  from 
a  mistaken  view  of  ibe  law,  repeatedly  thrown  ont  the  bills.  The  pro- 
ceadiofS  OB  a  preseoimeat  when  nude,  an  indtcUoeDt  ftmiM),  or  as 
infonnatton  exhibited,  are  exactly  similar. 

Re^isites  o/  Indictmenl  er  Prttentment  ai/ainsl  Paritket  or 
Cmaitiri  for  net  repairing  Roadt  or  Bridges.^ — Indictments  against 
a  pareh  lor  not  repairing  highways,  and  indictments  and  presentments 
K^cmt  a  county  for  not  repairing  bridges,  must  allege  affirmatively 
that  tlie  way  or  bridge  is  public;  that  it  lies  within  the  parish  or 
county  which  is  alleged  to  be  bound  to  repair  (ic) ;  and  ibat  it  b  oul 
of  repair ;  and  should  conclude  by  alleging  that  the  iuhabiiants  of  the 
county  or  parish  are  bound  to  repair  it.  There  is  no  occawoo  to  al- 
lege that  the  bridge  or  way  bas  been  public  from  lime  immemorial,  nor 
to  show  bow  it  became  public ;  it  is  sufficieut  to  show  that  il  wa« 
public  at  the  time  of  the  nuisauce{z).  If  it  be  a  highway  for  al^ 
purposes,  it  is  sutlicieDt  to  use  the  term  highway ;  but  if  there  be  tti 
limitation  in  the  right,  as  if  it  is  cnly  used  by  tbe  public  when  it  is 
dangerous  to  pass  through  an  adjacent  stream, such  limitation  shoold 

the  intitbituits  of  ■  coimtj  or  a  piriih  I  H.  Bis.  351.     "  Abatling  on,"  see  3 

an  not,  at  common  law,  indictable  for  Ad.  Be  E.  1B3.  "  Towarda  and  unto  B." 

not  widening  bridge*  or  roads  which  have  are   aatiified  bj  a  line  of  way  to   B. 

become    too   narrow   for  tbe    increued  which  turns  backwards,  in  the  middb, 

traific  of  modem  timea.  A.  r.  Dtvoiuhirt  and  then  rEtimu  to  B.  bj  a  way  icuoitly 

(AA.),  4  B.  &  Cr.  670,  in  Bom,    tit.  dedicated,   B.  i.  DomiMire  (UareU»- 

Highieayt.  weu),   4  Ad.  &  E.  232.      "  FMm  and 

(b)  See  as  to  the  common  law  remedy  throogb   tbe  town  of  U.  towardi  ths 

of  indictment  lince  5  &  e  W.  IV.  c.  50,  paridi  of  G."  eiclndei   (/bnuaoiW  i. 

S.  91.  95,  attlt.  p.  45  :  mApott,  p.  410.  Bremr,   1  Bni.  ■i^6)  the  trrmiitm*  O., 

(v)  R,  T.  Sleyninp,  Sayer,  K.  92.  so  as  not  to  permit  a  proaecator  to  show 

(v)  "  From  and  to,"  do  Dot  necessa-  a  road  in  U.  to  be  oat  of  repair,  B-  T. 

rily  exclude    tbe    place   named,   R.  t.  Uplm-on-Setem,  6  C.  &  P.  \it,  p« 

KniffJtt,  7  B.&  C.  413.  though  eo  held  Tiadal.  C.  J.;  for,  thoogh  ■  townih^ 

in  R.  *.  Gamlingoji,    3    T.  R.   313 ;    1  ii  not  neceasarily  coutennincNU  wi&  a 

Leach,  C.  C.  S28,  S.  C.    "  From  asd  parish,  it  may  be  bound  by  custom  t» 

through"  places  named,  ia  aaid  to  ex-  repair  a  highway  within  it.     *'  From  ths 

elude  the  ttrmini,  R.  t.  Uplon,  6  C.  &  Iowa  of  C.  to  a  |dace   caUed  H.   bill, 

P.  133,  per  Jitidjil.  C.J.      As  to  "  to.  and  that  defendant  illegally  erected  gates 

wards,"  see  3  Ad.  &  El.  181.  Lemprirrt  ifftceen  the  aaid  town  of  C.  and  U.  hill," 

r.HutmpArty:  and  1  Eaat,  37?,  tfrig/it  Palteton,  J.,  held  the  town  eidnded; 

r.  Rallray   (cited  7  B.  &  Cr.  266,   Dt  Reg.  t.  Flilier  el  a/.  8  C.  &  P.  6X1. 
'    r.  WtUh)  I   RauK  t.  Bardiii,  {x)  2  Sound.  ISB,  n.  4. 
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be  stated  (y).  It  is  n&t  necessary  to  state  the  termini  of  the  way,  bat 
when  stated  they  must  be  proved,  and  a  variance  in  this  respect  will 
be  fatal  (z).  It  is  usual  to  state  the  extent  of  the  way  which  is  out  of 
repair ;  but  it  may  be  doubted  whether  this  is  necessary ;  but  as  the 
statement  does  not  require  to  be  accurately  supported  by  truth,  its 
insertion  cannot  prejudice  (a).  When  the  indictment  is  against  an 
individaaly  or  select  body,  on  a  peculiar  obligation  against  common 
right,  it  is  not  sn£Bcient  to  state  a  liability  to  repair,  but  it  is  necessary 
to  show  bow  that  liability  arises,  as  by  reeisan  of  the  tenure  of  certain 
lands;  or  a  usage  from  time  immemorial  (6).  The  inhabitants  of  the 
serera!  townships  in  a  parish  may  foe  conjointly  indicted  for  not  repair- 
ing a  road  init(c). 

Plea^  and  inspecting  Parish  Books.] — Whenever  the  defence  to  an 
indictment  or  presentment  is,  that  the  road  or  bridge  is  not  public^  or 
is  not  out  of  repair,  the  ordinary  plea  of  not  guilty  is  proper  (d).  And 
where  any  private  individual,  or  select  body,  or  in  fact  any  others 
than  the  county  in  the  case  of  a  bridge,  and  the  parish  in  case  of  a 
road,  are  made  defendants,  they  may  dispute  not  only  these  matters 
on  the  general  issue,  but  also  their  liability  to  repair.  A  plea  of  guilty 
to  a  former  indictment  against  the  same  parish  for  not  repairing  the 
same  highway,  seems  conclusive  evidence  that  it  is  a  public  way ;  but 
where  a  county  is  indicted  at  the  instance  of  a  parish  for  not  repairing 
a  bridge,  and  the  question  is  by  which  of  those  bodies  it  is  to  be  re- 
paired, the  court  of  queen's  bench  will  not  order  inspection  by  the 
county  of  the  parish  books  and  documents  relating  to  the  former  re- 
pairs (e).  But  where  the  county  or  parish  are  prosecuted,  and  they 
seek  to  discharge  themselves  from  liability,  on  the  ground  that  some 
other  persons  than  themselves  are  bound  to  repair,  they  must  plead 
such  liability  in  a  special  plea ;  and  this,  even  though  the  alleged 


(|r)  Alkn  v.  Ormonde  8  East,  4,  5, 
SDd  note  («)  ;  R,  t.  Norihamptofuhire 
(AA.),  2  M.  &  S.  262.  An  allegation  of 
■  *'  ptA  and  prime ''  way  ia  not  sup- 
ported bj  propf  of  a  '*  carriage  "  way, 
and  the  defendtints  will  be  acquitted,  R. 
T.  St.  We(mtard»8,  6  C.  &  P.  582,  Ai» 


(z)  Rouse  T.  Bardin,  1  Hen.  Bla.  351 ; 
6  C.  &  P.  582. 

(«)  2  Sannd.  158,  n.  7.  Objection 
tbat  the  description  of  a  road  in  an  in- 
dSefaDBcnt  is  too  general,  can  only  be 
taken  in  alMktement,  Jl.  v.  Hammersmith 


(/fiA.),  1  Stark.  357,  Lord Bllenbonrnffk* 

(b)  2  Sannd.  158,  n.  9  ;  12.  Y.Kingn- 
moor  (Ink.),  2  B.  &  Cr.  190. 

(c)  R.  Y.  Bishop' 9  Auckimd,  1  Ad.  Sc 
E.  744.  See  2  B.  &  C.  166,  R.  v.  Ma- 
ehynieth. 

(d)  R,  T.  Northan^tonsMre  (/>iA.), 
2  M.  &  S.  362.  It  will  be  tome  eri- 
dence  that  the  bridge  ia  notpuilie,  that 
private  persona  have  in  £act  repaired  it. 
IHd, 

(«)  R,  T.  Berks  (Jasticee),  8  B.  &  C. 
375 ;  R,  T.  Whitnof^  1  Q,H?.  208,  A. 
Parkf  J. 
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liability  be  thrown  on  a  part  of  the  same  parish  or  county  indictedy). 

And  such  special  plea  inuet  not  only  state  who  is  bound  to  repair,  but 
how  the  obligation  arises  (g). 

Proceedini/i  at  Quarter  Sessions :  Plea  —  Evidence  —  Retpiting 
Sentence  till  Certijicale  of  JuslicM  that  Road  is  in  repair.] — At 
sessions,  nhen  the  defendants  (who  under  5^6  W.  IV.  c.  50,  s.  94, 
may  be  either  the  surveyor  of  the  parish,  or  other  parties  liable  to 
repairs),  intend  to  try,  they  plead,  and  in  general,  traverse  ;  and  tlie 
trial  proceeds  as  in  ordinary  cases  of  misdemeanour.  Persons  rated 
or  liable  to  be  rated  or  assessed  to  ihe  relief  of  the  poor,  or  for  and  ^ 
towards  the  maintenance  of  churcli,  chapel,  or  highways,  or  for  any. 
oiher  purpose  whatever,  are  not  disabled  tVom  giving  evidence  on  that 
account  only.  The  same  provision  is  extended  to  nominal  parties,- 
e.  g.  parish  officers,  &c.,  who  are  only  liable  to  contribute  to  the  cost* 
of  a  trial  in  common  with  other  ratepayers  [k).  , 

But  when,  as  often  happens,  no  defence  is  intended,  the  defendutC 
pleads  guilty,  and  sentence  is  respited  from  time  to  time  until 


(/)  2  Stund.  159  b.  n.  ID. 

(g)  Id.  ibid.    See  Fonm.pori, 

(jt)  3  &  4  V.  c.  26.  Stated  at  length, 
jtofT,  Ch.  X.  sect.  2. 

InhnbitBiiU  or  jieraoiu  rated  or  liubtu 
to  be  rnttd  to  "  rates  or  ce»scs,"  {tem- 
6le,  properly  applicable  to  poor's  rates 
(■ee  8  Ad.  &  E.  &G7,)  of  an;  district 
(?».  if  includea  "  county  ?"}  or  pBrish, 
or  wholly  or  in  part  maiutained  thereby, 
or  holdiiig  office  therein,  were  miide 
competent  vitneisesybr  or  agaiiut  such 
diltrict,  inttr  alia,  io  anj  matter  relating 
to  .uch  ratea  or  cesses,  by  54  G.  UI. 
c.  iro,  a.  9.  {Seepoil.  Ch.  X.  sect,  i.) 
Lord  TenierdeH  first  held  thia  act  to 
apply  to  queatiocg  relatiog  to  highways 
in  Heudtbourck  t.  Langtlon,  M.  &  M. 
402,  n. 


PnJnwr) ,  which  proeecDtion  probably 
by  the  [inrish.    See  by  Baylty,  J.,  2  B. 
fli  Adoi.  211.      But   "■ 
held,  that  the  eridea 


■f  of  n 


ehyih 


.ting.     Inbabita 


irfor 


mitted  as  witneasea  for  the  plaintiff, 
though  their  evidence  tended  to  incraaae 
the  fund  in  reUef  of  the  highway  rate  ; 
and  Tindal.  C.  J.,  afterwards  admitted 
rated  inhabitants  of  a  parish  to  giie  evi- 
dence in  support  of  an  indictment  against 
partiea  charged  ralione  tenure  for  not 
repairing  a  bridge  and  highway  situate 
in  the  parish  (R.  v.  Hat/man,  M.&  Msllt. 
401,  cited  2  B.  &  Adol.  241,  Oroufai  t. 


Liatedw. 

others  as  might  be  defendanta  in  apn>> 
secution  against  a  parish  for  not  repair- 
ing a  highway,  R.  v.  Bithop't  AMcUaai 
(InA.),  1  M.  &  Rob.  286,  28S  ;  1  Ad.  A 
E,  746,  (Trin.  1834] ;  the  court  aeemeil 
to  have  relied  (as  to  this  point)  oa 
Oxtndm  v.  Fahntr,  2  B.  &  Adol.  236, 
now  disapproved.  However,  this  judg- 
ment was  much  questioned,  and  in  IS3S 
the  queen's  bench  held,  that  in  qect- 
menC  by  or  agaiiut  parish  officer!  claim. 
ing  to  hold  premises  as  parish  property 
under  b9  G.  III.  c.  12,  s.  17,  ratsd  in. 
habitants  were  competent  witnecaea  fbc 
the  parish  officers.  Doe  d.  Bimititt  v. 
Adderley,  B  Ad.  &  E.  506,  Dverralioi 
Oxeitden  i.  Palmer,  2  B.  &  Adol.  236, 
Bad  the  cases  to  which  it'gare  birth.  As 
to  the  other  and  single  ground  on  which 
Oimdm  T.  Palmer,  2  B.  &  Adol.  236, 
might  be  aosUined.  see  S.  C,  and  or. 
guendo  R.  *.  Bithop'i  Aurklmd  {Ink.), 
1  Ad.  &  E.  746  ;  and  per  UltUdair,  J., 
in  Doi  d.  Habit  v.  CocktU,  4  Ad.  &  E. 
43J  ;  B  priodple  since  adopted  by  the 
legislature  in  3  &  4  V.  c.  2S.  (See  fttf.) 
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repairs  are  completed,  when,  on  a  certificate  to  the  court  by  two 
magistrates,  that  the  road  is  in  good  repair,  the  court  will  assess  a 
nominal  fine  (t).  So  if  it  be  certified  in  like  manner  that  the  way  has 
been,  since  the  commencement  of  the  prosecution,  diverted  by  order  of 
justices,  the  sentence  will  be  merely  nominal  {j).  Inhabitants  are  not 
bound  to  put  a  way  in  a  better  condition  than  it  has  been  time  out 
of  mind,  but  into  such  a  condition  as  it  has  usually  been  at  the  best  (k). 
At  some  sessions  the  practice  is  not  to  discharge  the  inhabitants  from 
the  indictment,  upon  the  justices*  certificate  that  it  is  in  repair,  and 
likely  to  remain  so,  till  the  road  has  undergone  a  winter's  wear ;  and 
Coleridge^  J.,  has  acted  on  this  principle  in  the  queen's  bench  in  the 
case  of  an  indictment  of  thb  kind  removed  there  by  certiorari  (/).  In- 
habitants confessed  an  indictment  for  not  repairing  a  way.  The  court 
did  not  set  a  fine  till  after  some  neighbouring  justices  had  certified  it 
to  be  sufificiently  repaired.  After  the  fine  was  paid,  the  court  said 
that  writs  of  distringas  might  still  be  awarded  to  the  sheriff  against 
the  defendants,  oJ  infinitum,  till  the  sheriff  should  certify  the  way  to 
be  in  repair  (m).  To  give  such  a  certificate,  either  knowing  its  con- 
tents to  be  false,  or  not  having  ascertained  that  they  are  true,  is  an 
offence,  and  may  be  the  object  of  an  indictable  conspiracy  between 
the  magistrates  and  the  parties  who  induce  them  to  certify  (n).  When 
the  defendants  do  not  appear  to  the  indictment,  or  persist  in  refusing 


(•)  Sir  T.  Raym.  215,  and  cases  col- 
lected, 6  T.  R.  631.  The  common  law 
jvdgiment  was  a  fine  for  the  offence  and 
a  distringas  to  remove  the  nuisance,  and 
then  the  party  caused  a  eonttat  to  issue 
to  the  sheriff',  who  returned  that  the 
waj  was  repaired  ;  ihid.  1  Hawk.  c.  76, 
s.  94  ;  J2.  V.  Incledon,  13  East,  164.  See 
6  Mod.  163.  Where  an  indictment  for 
not  repairing  a  road  ratione  ienura  is 
removed  into  the  queen's  bench,  the 
deliendant  wiU  not  be  discharged  on 
prodndng  the  usual  affidavits,  viz,  that 
the  road  has  been  actually  repaired  since 
the  conviction,  and  is  likely  to  continue 
■o,  till  after  he  has  pleaded  guilty,  and 
paid  the  fine ;  R.  v.  Lineombe,  2  Chit. 
R.  214 ;  R,  V.  LovgMon,  3  Smith's  R. 
575  ;  and  it  is  repoited  to  have  been  held 
by  Bayley,  J.,  that  the  indictment  will 
not  be  quashed  because  the  evidence 
afforded  against  the  parish  by  the  con- 
viction would  be  thereby  destroyed,  R.  v. 
Lmeomde,  2  Chit.  R.  214.  The  prose- 
cutor's costs  must,  in  the  queen's  bench, 
be  paid  down  to  the  time  when  the  de- 


fendant makes  a  submission  accepted  by 
the  court,  or  to  the  judgment,  if  the 
conviction  is  by  verdict,  R.  v.  Wingfield, 
1  Bla.  R.  603.  At  the  assizes,  defen- 
dants  who  are  under  recognizance  to  try 
a  traverse  of  a  highway  indictment  must 
take  it  to  the  under-sheriff  in  order  to 
his  returning  the  vmtre,  and  then  enter 
it  with  the  marshal,  before  it  can  be  dis- 
charged on  the  magistrate's  certificate. 
(So  stated  by  Mr.  Bellamy,  clerk  of 
assize,  on  the  Oxford  Circuit,  cor. 
VaughaUf  B.,  at  Salop,  Lent  Assize, 
1829.— MSS.  Tyr.) 

(j)  R.  V.  Incledon,  13  East,  166. 

(k)  Regina  v.  Cluworth  (Inh,),  Salk. 
358, 

(/)  R,  V.  Witney  {Inh,),  5  Dowl.  P. 
C.  728. 

(m)  Reg,  ▼.  Cluworth  (Inh.),  6  Mod. 
163,  cited  by  Lawrence,  J.,  6  T.  R. 
637  ;  and  see  id,  631 ;  also  SirT.  Raym. 
315,  cited  by  Grose,  J.,  id.  636. 

(n)  R,  V.  Mawbeg  and  others,  6  T.  R. 
619. 
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to  repair,  ttic  court  will  fet  a  fine  upon  them,  which  may  be  levied  oit 
any  of  the  defendanU,  who,  in  the  case  of  a  parish,  may  compel  re- 
imbursement at  a  special  sessions  for  tlic  highways,  who  will  make  an 
order  for  it  on  the  parish  surveyor,  or  out  of  the  money  receivable  by 
for  the  highway  rate,  and  must  pay  it  within  two  months  after 
ce  of  tlie  order  («)■  This  fine  will  not,  like  other  fines  in  criminal 
cuea,  be  returned  into  the  exchequer,  but  paid  to  such  persona  as  the 
court  may  order,  to  be  by  him  received,  apphed,  and  accounted  for  m 
directed  by  the  court,  to  the  repair  of  the  road  indicted  (o).  A  con- 
tinuing state  of  non-repair  is  a  ground  for  a  Iresh  indictment :  and  a 
court  of  ijuarter  sessions,  afler  fining  a  particular  township  for  not 
repairing  a  bridge,  cannot  make  another  order  to  increase  that  fine  {p), 
though  the  queen's  bench,  after  inflicting  a  fine,  would  award  writs  of 
distringas  ad  tn/fnifum,  till  certified  that  the  way  is  repaired  (7).  By 
3  O.  IV.  c.  126,  3.  1 10,  the  court  which  imposes  a  fine  for  not  re- 
pairing a  turnpike  road,  shall  apportion  the  fine,  with  the  costs  attend- 
ing the  same,  between  the  inhabitants  of  such  parish,  township,  or 
place,  and  the  trustees  or  commissioners  of  suck  turnpike  road,  ia  such 
manner  as  shall  seem  just. 

I  Costs  0/ ProMcwiion.}— Since  the  repeal  of  13  G.  111.  c.  78,  the 
court  before  which  an  indictment  for  not  repairing  a  highway  is  pre- 
ferred, has  power,  by  5  &  6  W.  IV.  c.  ,50,  s.  98,  to  ^raiil  costs  to  be 
paid  by  the  defendant  to  the  prosecutor,  if  it  appear  that  the  defence 
was  frivolous ;  but  not  by  the  defendants  to  the  prosecutor,  if  the 
prosecution  was  vexatious.  Under  this  provision,  it  seems  that  these 
coats  must  be  granted  by  the  court  at  the  trial ;  as  it  was  held,  on  13 
G.  III.  c.  78,  s.  64,  that  the  court  of  queen's  bench  would  not  inter- 
fere afterwards  respecting  them  (r). 

By  5  4:  6  W.  IV.  c.  50,  s.  95,  {ante,  p.  45,)  justices  at  sessions,  before 
whom  indictments  for  not  repairing  highways  are  tried,  shall  direct  the 
costs  of  the  prosecutions  to  be  paid  out  of  the  highway  rate  of  the  parish 
in  which  the  highway  is  situate,  if  magistrates  have  directed  the  prose- 
cutions in  the  manner  there  provided.  This  replaces  9. 65  of  1 3  G.  III. 
c.  78,  and  was  rendered  necessary  by  the  practice,  that  a  defendant 
who  pleaded  guilty,  and  obtained  a  certificate  of  tlie  road  being  in 


(11)  5  &  6  W.  IV.  c.  50,  1.  96,  re-  4  B.  &  Aid.  467. 

placing  13  G.  III.  c.  78,  i.  47,  now  re-  (q)  Rtgttia  t.  CIdvotM  {Inh,),  SOk. 

p««led.     Seep.  409.  n.(0-  359  ;  6  Mod.  163,  S.  C. 

(d)  aid.  (r)  R.  1.  Chaidtrtm,  5  T.  R.  272. 

{p)  R.  V.  MachifBitth  ayid  Ptnygon, 
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repair,  was  not  osaally  made  liable  to  more  than  a  nominal  fine,  and 
not  to  the  prosecutor's  costs  («).  And  by  5  &  6  W.  IV.  c.  50,  s.  98,  it 
shall  be  lawful  for  the  court,  before  which  any  such  indictment  is  pre- 
ferredy  to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person 
so  indicted,  if  it  appears  to  such  court  that  the  defence  made  to  such 
bdictment  was  frivolous  or  vexatious  {t).  If  such  an  indictment 
preferred  at  quarter  sessions  is  removed  by  certiorari  by  the  defendants 
into  the  queen's  bench,  that  court  may  under  this  section  give  the 
prosecutor  his  costs  incurred  before  the  removal  of  the  indictment, 
if  in  the  opinion  of  the  judge  who  tried  it  the  defence  was  frivolous 
or  vexatious  (u).  By  s.  95  of  that  act  a  mode  is  pointed  out  in  which 
prosecutions  for  not  repairing  highways  may  be  originated  by  the 
direction  of  justices  assembled  in  special  sessions  under  sect.  94.  It 
would  seem  that  this  power  has  not  taken  away  the  right  of  an  in- 
dividual to  prefer  an  indictment  or  information  at  common  law,  and 
that  it  remains  concurrent  with  that  granted  by  the  statute ;  but  this 
is  not  settled  (v). 

Costs  of  Defence  by  a  ParwA.]— By  5  &  6  W.  IV.  c.  50,  s.  Ill, 
if  inhabitants  in  vestry  agree  to  defend  an  indictment  found  against 
the  parish,  the  surveyor  may  charge  in  his  account  the  reasonable 
expenses  incurred  in  defending  such  prosecution,  after  the  same  are 
agreed  to  at  a  vestry,  and  allowed  by  two  justices  of  the  division, 
which  expenses  are  to  be  paid  out  of  the  fines  and  rates  authorized  to 
be  raised  under  the  act,  or  if  necessary  by  additional  rate  (w). 

Indictment  against  the  Inhabitants  of  a  Parish  for  not  repairing  a 

common  Highway, 

That  on»  Sec.  (x)  there  wee,  and  yet  is,  a  certain  common  and  ancient  queen's 
Uf^way,  leading  from,  &c.  towarda  and  onto,  &c  used  for  all  the  qneen*8  anbjecti. 


(a)  M.  V.  ChetAmU,  1  Bla.  R.  295. 
See  the  reason,  id.  602,  and  5  &  6  W. 
rv.  c.  50,  8.  96. 

(/)  It  seems  this  maybe  stated  on  the 
bai^  of  the  record,  without  any  award 
of  coats  to  the  prosecutor,  R,  v.  Cliflon, 
6  T.  R.  344  ;  R,y.  8t.  John,  Marffate, 
6  M.  &  S.  130.  See  5  T.  R.272,  R.  v. 
Ckadderttm, 

(«)  Reg.  ▼.  Prmtcn  (/nA.)>  7  D.  P.  C. 
593 ;  R.  Y.  Pcqpworth,  2  East,  413. 

(«)  Amie,  p.  405.  See  3  Bum  by 
Chkty,  140, 28th  ed. 

(w)  This  enactment  replaces  13  6. 
IlL  c.  78,  a.  56,  under  which  it  was 
held,  that  veatrymen  ordering  such  a 


defence  were  not  personally  liable  to  the 
attorney  employed  by  the  surveyor,  or 
to  the  surveyor,  if  he  had  paid  Uie  bill. 
The  bill  should  be  sent  in  in  parts  to  the 
surveyor  every  year,  if  the  suit  lasts 
more  than  one.  The  surveyor  should 
then  present  it  to  the  vestry,  who  must 
make  an  assessment  to  pay  it,  so  that  the 
burden  may  fiill  on  those  who  inhabit  the 
pariah  at  the  time.  These  may  then  re* 
solve  whether  the  suit  shall  proceed,  and 
every  one  will  be  duly  assessed.  See 
Sproit  V.  Powell  and  another,  3  Bing. 
478 ;  2  Stark.  Ev.  2d  ed.  850.  Seeii.  v. 
Fowler  and  otMers,  1  Ad.  &  E.  836. 
(jr)  This  allegation  of  Uie  antiquity  of 


412  IKTtSAXCES   IK    OMrTTIIiG    TO  REPAIR 

iritb  thdr  borm.  coBcho,  carta,  and  carriigei,  to  go,  retoni,  psM.  and  repua,  ■ 
their  trill  and  pleasare  ;  tai  that  a  certun  part  of  the  tame  queen's  cammaB  high> 
may.  titaite.  \j'iag,  and  being  in  the  ptuuli.  Sic.  of  A.  B.  in  the  wme  leovUj/l,  c 
taining  in  lenglli,  &c.  In  bresdtt,  Bto.  on,  &o.  (y)  and  continusllj  afterward*  n 
the  present  daj  was,  and  jet  U,  very  minoua,  ileep,  broken,  and  in  great  decay,  te 
want  of  due  reparation  and  auiendmeaC ;  eo  thai  the  subjects  of  the  qaecn  throng* 
the  Hioe  way,  with  tlitir  hortes,  conchci,  oarta,  and  carriagei,  could  not,  during  tk>' 
time  aforesaid,  nor  yet  can,  go,  return,  paai,  or  repass,  a*  they  ought  and  wen 
wont  to  do ;  lu  thr  great  damage  and  commoa  nuiiuicc  of  all  the  queea'a  anhjeell 
through  the  came  higliway  going,  returning,  or  psisingi  and  against  the  peao^ 
ke.  Anil  that  the  inhabitania  of  the  parish  of  A.  B.  aforesaid,  in,  ttc.  afbreMi^ 
the  said  c^ommuQ  highway  [n  in  ifecf^]  ought  to  haie  repaired  and  amended,  an 
alill  oF  right  ought  to  repair  and  amend,  when  ind  aa  often  ai  it  *honld,  duU,  a 
may  be  QeceBsary. 

Indictment  against  luhabilatils  ofa  Township  far  not  repairing  a    . 
Road  situatt  within  the  Towmhip. 

That  before  and  upon.  &c.  there  waa  sad  eontinaaUy  from  tbence  hitherto  bi 
been,  and  still  is.  a  certain  common  and  public  queen's  highway,  leading  from,  lie. 
to,  (cc.  used  for  all  the  igueen's  lubjects,  with  their  hones,  coaches,  cut* 
carriages,  to  go,  return,  pass,  ride,  and  labour,  at  their  free-will  and  pleasure 
that  a  certain  part  of  the  said  queen's  highway,  situate,  lying,  and  being  ii 
township  of,  Sic.  containing  in  length,  SiC,  mi  in  breadth.  Sic.  on,  &c.  and  (am 
thence  continually  sfterwnnls  until  the  day  of  the  taltiug  of  this  inquisition,  at  the 
townahip  aforesaid,  iu  the  county  aforesaid,  was.  and  yet  is,  Terj  ruinona,  miry, 
deep,  broken,  and  in  s^eat  decay  for  wniit  ,if  dup  r,|nirsliim  and  .-imcndment  of  tha  ' 
aame,  so  that  the  queen's  subjects,  through  the  same  way,  with  their  horse*,  coachc*, 
carts,  and  wagons,  could  not  during  the  time  aforesaid,  nor  yet  can,  go,  return, 
pass,  ride,  and  labour,  without  great  danger  of  their  lives  and  the  loss  of  their  good*! 
to  the  great  damage  and  common  nuisance  of  all  the  queen's  hege  subjects  through 
the  same  way  going,  returning,  passing,  nding,  and  labouring  ;  and  againat  the  peace, 
Bic.  And  that  the  inhabitants  of  the  said  township  of.  Sic.  in  the  county  aforesaid, 
from  time  whereof  tlie  memur;  of  man  is  not  to  the  contrary,  haie  repaired  and 
amended,  and  have  used  and  accustomed  to  repair  and  lo  amend,  and  of  right  ought 
to  haTe  repaired  and  amended,  and  atill  of  right  ought  to  repair  and  amend,  the  nid 
highway  so  being  in  decay  as  aforesaid,  when  and  so  often  as  it  hath  been  and  shall 
be  necessary. 

the  road  is  now  commonly  omitted,  and  pass,  R.  v.  Lyon  ef  al.  I  C.St  P.  S27; 

the  language  generally  runs  as  aboie,  or  R.  Si  M.  N.  P.  C.  Iba.  per  Uttleiialt,  J. 

that  "  long  before,  and  at  the  time  of  (y)  Some  day  about  the  commence- 

the  commencement  of  the  nuisance  here-  ment  of  the  nuisance.      Only  state  tho 

inafter    mentioned,  there    was,    and   of  termini,  when  they  can  be    readily   at- 

right  ought  to  be,"  Itc.  3  T.  R.    265  ;  eertained.  and  no  doubt  can  be  raised 

atiit,  p.  401!.      A  way  may  be  described  respecting  them.     The  way  must  be  dis- 

aa  a  common  highway  for   carts,    car.  Cinctly  averred  to  be  wilhin  the  district 

riogea,  &c.  (hough  it  has    been  always  sought  to  be  charged  with   the  repair. 

arched  over,  if.  though  not  high  enough  R.  v.  PenderryB  {Ink.).    2  T,  R.  513  i 

to  let  very  high  road  waggons  paaa  under  R.  v.  BuMop't  Aaetland  (Aail.),  1  Ad.  & 

it.  it  will  admit  common  carriages  to  El.  744. 
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Indictment /or  not  repairing  a  Part  of  a  Highway  situate  in  a  Parish 
which  lies  partly  in  a  City,  being  a  County  of  itself,  and  partly 
in  the  County  at  large,  against  the  whole  Parish  (z). 

That  long  before,  and  at  the  time  of  the  commencement  of  the  nuisance  herein- 
after mentioned,  there  was,  and  of  right  ought  to  have  been,  and  still  is,  and  of  right 
ought  to  be,  a  certain  common  and  public  queen's  highway,  lading  from  that  part 
of  the  parish  of  St.  Olave,  in  the  city  of  L.  and  county  of  the  tame  city^  which  lies 
near  to  a  certain  place  there  called  the  Dean's-yard»  unto  a  certain  place  called  and 
know  by  the  name  of  the  Old  Lane,  in  that  part  of  the  parish  of  St.  Olave  which 
lies  in  the  county  of  L.  for  all  the  liege  subjects  of  our  said  lady  the  Queen,  with 
their  horses,  coaches,  carts,  and  other  carriages,  to  go,  return,  pass,  repass,  ride, 
and  labour,  at  their  will  and  pleasure ;  and  that  a  great  part  of  the  said  parish  of 
St.  O.  is  situate  in  the  city  qf  L,  and  county  of  the  tame  city,  and  the  residue  of 
the  same  parish  is  situate  in  the  iaid  county  qfL,  and  that  a  certain  part  of  the  said 
queen's  common  highway,  situate,  lying,  and  being  in  that  part  of  the  said  parish  of 
St.  O.  which  lies  in  the  said  county  of  L.  [commencing  (a)  opposite  to  a  certain 
cross  called  and  known  by  the  name  of  Cow -cross,  situate  in  that  part  of  the  said 
parish  of  St.  O.  which  lies  in  the  said  county  of  L.  and  extending  to  a  certain  place 
eaUed  Knight's-house,  at  the  commencement  of  the  Old  Lane  aforesaid,]  and  con- 
taining in  length  two  thousand  and  two  hundred  yards,  and  in  breadth  forty  feet,  on, 
&c.  and  continually  afterwards,  until  the  day  of  the  taking  of  this  inquisition,  at 
that  part  of  the  said  parish  of  St.  O.  which  lies  in  the  said  county  of  L.  was,  and 


(z)  The  indictment  must  be  against 
the  whole  parish,  and  not  against  that 
part  of  it  only  which  lies  in  the  county 
where  the  way  is  out  of  repair,  but  the 
yeaae  must  be  laid  in  the  latter  county, 
R.  ▼.  ai^on,  5  T.  R.  498,  overruling 
entirely  R.  v.  Weeton,  4  Burr.  2507 ; 
(ace  per  Patteaon,  J.,  R,  v.  Bridyteater 
(JMk.),  2  P.  &  D.  591) ;  5  Burr.  2700. 
The  prosecutor  may  compel  the  ap- 
pearance of  any  two  inhabitants  of  the 
pariah  who  live  within  that  county,  by 
aenring  them  with  process;  on  them 
may  the  fine  be  levied,  and  the  rest  of 
the  parishioners  must  reimburse  them 
mkler  order  of  special  session ;  see  5  &  6 
W.  IV.  c.  50,  s.  96 ;  and  per  Lord  Ken- 
ytm,  5  T.  R.  503,  505.  If  a  nuisance  be 
committed  in  one  county,  and  it  affect 
the  public  in  another,  the  defendant 
may  be  indicted  in  either  ;  Hawk.  B.  2, 
c.  25,  a.  37 ;  Staundford,  B.  2,  c.  91  ; 
19  E.  III.  Ass.  pi.  6 ;  2  P.  R.  241 ;  2 
B.  &  P.  381.  And  where  a  person  by 
reason  of  tenure  of  certain  lands  in  one 
ooonty  is  bound  to  repair  a  road  in  ano- 
ther, he  may  be  indicted  in  the  latter  for 
the  dilBirii'ff*^  state  of  the  road,  though 


his  estate  lies  out  of  the  jurisdiction  of 
the  quarter  sessions,  5  T.  R.  502. 

Where  one  side  of  a  highway  is  in 
one  parish  and  the  other  in  another,  and 
5  &  6  W.  IV.  c.  50,  s.  58  (ante,  p.  41) 
has  not  been  acted  on  at  special  sessions, 
it  should  be  stated  that  one  half  the  way 
lies  in  one  parish  and  the  other  half  in 
the  other ;  that  each  parish  is  liable  to 
repair  to  the  middle  line  of  the  way,  and 
that  a  certain  part  of  the  way  (mention- 
ing the  feet  in  length  and  width),  lying 
in  the  parish  indicted,  was  out  of  repair ; 
R,  V.  St.  Pancraa,  Peake's  C.  N.  P.  215  ; 
and  see  M&nning's  Index,  215 ;  R.  v. 
Bridekirk,  11  East,  304  ;  R,  v.  Taunton 
(Inh.),  3  M.  &  S.  465  ;  R,  v.  Machyn- 
leth  and  Penygoee,  2  B.  &  C.  166. 
Where  two  parishes  are  divided  by  a 
river,  the  boundary  is  presumed  to  be 
ad  medium  filum  aqutSt  R.  v.  Landulph 
{Inh,),  M.  &  Rob.  393.  See  a  form  of 
indictment  against  a  county  for  not  re- 
pairing its  own  division  of  a  bridge  lying 
in  two  counties,  3  Ch.  Cr.L.  1st  ed.  595; 
5T.  R.  501;  4  Burr.  2511. 

(a)  As  to  stating  termini  and  abuttals, 
see  ante,  p.  406,  &c. 
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7et  ii,  Ter;  rniooua,  mirf ,  deep,  broken,  uid  in  graU  deeay  far  wut  of  due  TCfui- 
tlon  and  RmendmcDt  of  the  tune,  go  that  ihx  liege  *al>)ecfi  of  eor  uidhdjtbi 
Queen,  in  and  through  the  ume  part  of  the  uid  mj,  to  u  albrewiid  belRg  id  iaxj, 
with  their  horaei,  coacheg,  carta,  and  other  camagei,  could  not,  daring  Oic  lime  iMt 
afbreiaid,  nor  yet  can,  go,  return,  paaa,  repaii,  ride,  and  laboor,  aa  tbej  oight  and 
were  wont  t«  do,  without  great  danger  of  their  Uym,  and  the  loai  of  their  gooda ;  to 
the  great  damage  and  common  nuiiance  of  all  the  liege  rabiect*  of  our  aaid  bdf 
the  Queen  in  and  throogh  the  lune  waj  going,  returning,  paaaing,  repanbtf, 
riding,  and  laboaring ;  and  agaia«t  the  peace,  &c.  And  that  the  Inhabitant!  of  Iha 
•aid  pariah  of  St.  O.  in  the  dt;  of  L.  and  connty  of  the  aame  dtj,  and  the  inhabit- 
ants of  the  aame  pariah  of  St.  O.  in  the  aaid  eoantj  of  L.  [CbaeAutMi  w  ii  /it 
UHprieedeitl.'] 

Indictment  against  the  Corporation  of  O.  for  not  repmrbtg  a 
Highway  which  they  are  bound  to  repair  by  Custom. 
That  from  time  whereof  the  memorj  of  man  If  not  to  the  contrarj  there  ha* 
been,  and  itill  ig,  a  certain  ancient  and  common  qneen'a  highway,  trailing  frvm  a 
certain  place  called  Dunitan'a  Cell,  in  the  pariah  of  All  Saiutt,  in  the  citj  of  G.  in 
the  uid  county  of  G.  into  a  certain  lane  called  Shire-Ians,  in  the  paHah  of  H.  ta 
the  aaid  county  of  G.  for  bU  the  li^  lubjecti  of  onT  laid  lady  the  Qneen,  with 
their  horsea,  coachei,  carta,  and  camagea,  to  go,  retam,  paaa,  repaaa,  ride,  all 
labour,  at  their  will  and  pleaaare ;  and  that  a  cattain  part  of  the  aaid  qieca'a 
highway,  containing  in  length,  &c.  and  in  breadth,  &c.  and  lying  in  a  certain  iUmI 
called  Benaet'a-wall,  in  the  parish  of  AU  Saints  aforesaid,  in  the  aaid  dty  of  G. 
afbreaaid,  on,  &c.  and  continually  from  thence  anerwardt,  until  the  day  of  tbt 
taVing  of  this  inquisition,  at  the  said  pariah,  in  the  aaid  dty  of  G.  and  oonnty  ef  G. 
was,  and  yet  is,  miry,  ruinous,  broken,  dirty,  and  in  great  decay,  Ibr  want  of  te 
doe  reparatian  and  amendment  of  the  same,  so  that  the  li^  aubjaeta  of  oar  aud 
bdy  the  Queen  through  the  same  way,  by  thensehes,  and  wiA  their  hones, 
coachci,  carts,  and  carriagea,  could  not  during  the  tune  aforesaid,  nor  ystcaa,  go, 
pass,  repass,  ride,  and  labour,  without  great  danger  of  their  fliTea,  and  loM  of  tlidr 
gooda  ;  to  the  great  damage  and  common  nuisance  of  all  tha  liege  aDbjactl  of  Mr 
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Indicimeni  against  a  County  for  suffering  a  public  Bridge  to  decay. 

That  on,  &c.  there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain 
common  and  public  bridge,  commonly  call  High-bridge,  otherwise  Haigh-bridge, 
ntnate  and  being  in  the  parish  of  B.  in  the  county  of  N.  in  the  common  queen's 
highway  leading  from  the  town  of  B.  in  the  county  aforesaid,  towards  and  unto  the 
town  of  C.  in  the  same  county,  being  a  common  highway  for  all  the  liege  subjects 
of  our  said  lady  the  Queen  on  foot,  and  with  their  horses,  coaches,  carts,  and  other 
carriages,  to  go,  return,  pass,  repass,  ride,  and  labour ;  and  that  the  said  common 
and  public  bridge,  on  the  said,  &c.  aforesaid,  and  continually  from  thence  until  the 
day  of  the  taking  of  this  inquisition,  at  the  parish  of  B.  aforesaid,  in  the  county 
aforesaid,  was,  and  yet  is,  ruinous,  broken,  dangerous,  and  in  great  decay  for  want 
ttf  needful  and  necessary  upholding,  maintaining,  amending,  and  repairing  the  ^same, 
so  that  the  liege  subjects  of  our  said  lady  the  Queen,  in,  upon,  and  over  the  said 
bridge,  on  foot,  and  with  horses,  coaches,  carts,  and  carriages,  could  not,  and  cannot 
pass  and  repass,  ride,  and  labour,  without  great  danger  of  their  lives  and  loss  of 
their  goods,  as  they  ought  and  were  accustomed  to  do,  and  still  of  right  ought  to 
do ;  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lady  the  Queen,  upon  and  over  the  said  bridge,  on  foot,  and  with  their  horses, 
eoacbes,  carts,  and  other  carriages,  about  their  necessary  affairs  and  business,  going, 
returning,  passing,  riding,  and  labouring ;  and  against  the  peace,  &c.  And  that  the 
inhabitants  of  the  county  of  N.  aforesaid,  of  right  have  been,  and  still  of  right  are, 
bound  to  repair  and  amend  the  said  conunon  bridge,  when  and  so  often  as  it  shall 
be  necessary. 

Indictment  against  a  Private  Individual  bound  ratione  tenurm  to 
repairy  for  suffering  a  Bridge  to  decay. 

That  there  is,  and  firom  time  whereof  the  memory  of  man  is  not  to  the  contrary 
there  hath  been,  a  certain  public  and  common  bridge  in  the  parish  of  D.  in  the  said 
county  of  B.  over  the  river  W.  commonly  called  D.  bridge,  situate  in  the  queen's 
common  highway  leading  firom  the  town  of  D.  in  the  said  county  of  B.  to  the  town 
of  R.  in  the  same  county,  for  all  the  liege  subjects  of  our  said  lady  the  Queen,  and 
her  predecessors,  to  go,  return,  ride,  and  travel  on  horseback,  and  with  their  cattle, 
ctfts,  aad  carriages,  upon,  along,  and  over,  at  their  will  and  pleasure ;  and  that  tiie 
said  public  and  common  bridge,  on,  &c.  and  from  thence  continually  afterwards, 
until  the  day  of  taking  this  inquisition,  was,  and  yet  is,  ruinous,  in  decay,  and  out 
of  repair,  and  insufficient,  and  without  any  parapet,  building,  erection,  or  defence 
whatever  on  the  sides  thereof,  to  prevent  horses  and  other  cattle,  carts,  and  carriages, 
going,  returning,  passing,  and  travelling,  upon,  along,  and  over  the  said  bridge, 
firom  fUling  firom  thence  into  the  said  river,  so  that  the  Queen's  liege  subjects  could 
AOt,  during  all  the  time  last  above  mentioned,  nor  yet  can,  go,  return,  ride,  and 
travel  upon,  along,  and  over  the  said  bridge,  without  great  danger  of  their  lives, 
and  loss  of  tiieir  horses  and  other  cattle,  carts,  and  carriages ;  to  the  great  damage 
and  common  nuisance  of  all  the  said  liege  subjects  going  and  returning,  riding  and 
travelling  upon,  along,  and  over  the  said  bridge ;  and  against  the  peace,  &c.  And 
that  C.  M.  late  of,  &c.  [by  reaton  qfhis  tenure  of  certain  tenuis]  (c),  situate,  lying, 


(c)  Thifl  is  su^^ent  allegation  of  the      bridge  or  road,  ratione  tenura,  2  Stark, 
obligation  of  a  private  person  to  repair  a      Cr.  PL  669,  and  the  authorities  there 


ind  being  at  D.  iforesiid,  in  lb«  uirl  count),  during  all  the  timE  afor«aid,  mi 
Bud  RtlU  U  bound  lo  rejiair  tnd  amind  the  said  bridge,  when  aod  ai  often  w  il  halb 
been  and  siioll  be  neecMary,  and  to  mike  the  same  sofficient,  safe,  and  Wcurr,  HI 
that  thd  liege  subjects  of  our  mid  ladj  the  Queen  mij  pua,  ceiissx,  ride,  and  traici 
upon,  ahing.  and  aier  the  laid  bridge,  without  danger  of  their  lives,  or  lou  of  thdr 
horaes  and  other  cattle,  carts,  and  carriagea,  be. 

Indictment  against  a  Corporation  of  a  Town,  for  suffering  a  Water- 
course  which  supplied  the  Iiihalntants  with  Water,  and  which  theif 
were  bound  to  cleanse,  S^c.  to  bejilthy  and  unwholesome. 
That  fWini  time  whereof  the  memor;  of  nun  la  not  to  the  contrary  tlierc  iru,  uA 
■till  ia,  a  rerlain  eomoion  and  andent  watercourse  (<fl,  pommonly  called  Trout  Beck, 
leading  frum  a  certain  {ilace  called  the  Cnrporatioii  Dam,  in  the  partib  of  St.  Jamet 
the  Leia.  in  the  town  of  B.  in  the  county  of  B,  to  a  certain  place  called  the  Pall», 
in  the  parish  of  St.  A.  in  the  subnrbs  of  tlie  town  of  B.  aforesaid,  in  the  county  of 
B.  aforesaid,  used  by  all  the  liige  snlijecU  of  nor  mid  lady  the  Qneen  and  ber  preda- 
oesBon  for  the  time  being,  inhabiting  and  residing  in  and  about  the  said  parishes  vt 
St.  James  the  Leas,  and  St.  A.  to  supply  tbem  with  water  for  the  use.  and  benefit  «f 
themaelces  and  their  families,  and  that  a  certain  part  of  the  said  cominoD  sod  andeot 
watercourse  in  the  parish  of  St.  A.  aforesaid,  in  the  suburbs  of  the  aaid  town  of  B. 
in  the  county  of  B.  aforesaid,  containing  in  length  live  biindred  yardi,  and  in  brvadEb 
ten  feet,  on,  *c.  and  continually  afterwards,  until  the  day  of  the  taking  of  thii  inqn- 
dtioD,  at,  &c.  aforesaid,  was  and  still  is  fonl,  filled  and  choked  up  with  mud,  weed*. 
rabbiih,  dirt,  and  other  filth,  whereby  the  course  and  potssage  of  the  water,  wUdt 
should  and  ought  and  before  that  time  was  used  and  accustomed  to  run  and  flow 
through  the  same  watercourse,  was  during  all  the  time  last  aforesaid,  and  still  is,  w) 
greatly  stopped  and  obstructed,  that  the  liege  subjects  of  our  sard  hidy  the  Qaem 
inhabiting  and  residing  in  and  about  the  said  parish  of  St.  A.  daring  all  the  tim* 
last  aforesaid  were,  and  still  are  not  only  deprived  of  the  benefit  and  adrantage  of 
the  water,  which,  during  all  the  time  last  aforesaid,  should  and  ought  lo  have  nnl 
and  flowed,  and  still  of  right  ought  to  rnn  and  flow,  through  the  said  watcrcoarae,  in 
its  usual  and  accustomed  manner,  but  also  the  said  mud  and  other  filth  during  all 
the  time  last  aforesaid  became  and  were  and  still  are  very  oflensive  and  nauseous, 
•nd  the  swd  water  thereby  greatly  corrupted,  and  unwholesome  to  be  drunk  by  man, 
and  by  means  thereof  divers  noisome  and  unwholesome  smells  did  from  thence  ariae 
there,  so  that  the  air  thereby  was  and  still  is  greatly  corrupted  and  infected  ;  to  the 
great  damage  and  common  nuisance  of  alt  the  liege  subjects  of  our  aaid  lady  the 
Queen,  not  only  there  residing  and  inhabiting,  but  also  going,  returning,  pasring, 
and  repassing  by  the  same ;  and  against  the  peace,  Sic.  And  that  the  mayor,  bailiffs, 
and  commonalty  of  the  said  town  of  B.  in  (be  said  county  of  B.  for  the  time  being, 

cited.    Jla/HMM/enurie  implies  immemo-  the  nuisance  of  the  county,   and  mmt 

riality,  R.  v.  llaymait,  M.  &  Malk.  401,  appear  bound  iy  prricriplion  lo  clear  it, 

ante,  p.  40g.     The  ownership  of  a  na-  tliose  who  have  the  right  of  fishing,  and 

ligation    is    not   equivalent   to    fenura,  the   neighbouring  towns,  who  have  the 

unless  made  so  by  act  of  parliament  set  immediate  use,  may  be  compelled  to  re- 

out  in  the  indictment.  move  the  obatniction.  Hawk.  B.  1,  C 

(d)  If  a  watercoorse  be  stopped  to  7i. 
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the  said  oommon  aod  ancient  watercourse  so  as  aforesaid  being  foal,  choked,  and 
titled  np  as  aforesaid,  onght  to  empty,  cleanse,  and  sconr,  until  the  said  grievance 
have,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  emptied, 
cleansed,  and  scoured,  and  have  used  and  been  accustomed  to  empty,  cleanse,  and 
scour,  and  still  of  right  ought  to  empty,  cleanse,  and  scour,  when  and  as  often  as 
the  same  should  or  shall  be  necessary ;  yet  the  said  mayor,  bailiffs,  and  commonalty 
haye  not  emptied,  cleansed,  or  scoured,  nor  caused  to  be  emptied,  cleansed,  or 
scoured,  the  same  common  and  ancient  watercourse,  so  being  foul,  filled  and  choked 
up  as  aforesaid,  as  they  ought  to  have  done,  and  still  of  right  ought  to  do,  but 
during  all  the  time  last  aforesaid,  permitted  and  suffered,  and  still  do  permit  and 
suffer  the  said  watercourse  to  be  foul,  filled,  and  choked  up  as  aforesaid,  for  want 
of  emptying,  cleansing,  and  scouring  the  same. 

Plea  of  the  General  Issue  by  the  Inhabitants  of  a  Parish  to  an 

Indictment  for  not  repairing  a  Road, 

And  A.  B.  and  C.  D.  two  of  the  inhabitants  of  the  said  parish  of  G.  H.  by  E.  F. 
their  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish,  come 
into  court  here,  and  having  heard  the  said  indictment  read,  say  that  they  are  not 
guQty  of  tiie  said  premises  in  the  said  indictment  above  specified  and  charged  upon 
them,  and  of  this  they  put  themselves  upon  the  country,  &c. 

Plea  by  the  Inhabitants  of  a  Parish  to  an  Indictment  for  the  Non- 
repair of  a  Road,  that  an  Individual  is  bound  to  repair,  ratione 
tenuree  (e). 

And  C.  D.  and  E.  F.  two  of  the  inhabitants  of  the  said  parish  of  G.  H.  by  A.  B. 
tiieir  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish, 
(excepting  one  L.  M.)  come  into  court  here,  and  having  heard  the  same  indictment 
lead,  say  that  our  lady  the  Queen  ooght  not  further  to  prosecute  the  said  indict- 
ment against  the  inhabitants  of  the  parish  aforesaid ,  (excepting  the  said  L.  M.  as 
•foresaid)  because  they  say  that  as  to  the  said  part  of  the  said  highway  in  the  said 
tadictment  described  to  be  ruinous,  miry,  deep,  broken,  and  in  great  decay,  the  said 

L.  M.  by  reason  of  the  tenure  of  certain  lands  and  tenements  called ,  lying  and 

being  in  the  said  parish,  ought  to  r^air  and  amend  the  said  part  of  the  said  highway, 
so  alleged  to  be  ruinous,  miry,  deep,  broken,  and  in  decay  as  aforesaid,  when  and 
so  olten  as  there  should  be  occasion  (as  the  said  L.  M.  and  all  those  who  held  the 
said  lands  and  tenements  for  the  time  being,  from  time  whereof  the  memory  of  man 
b  not  to  the  contrary,  hitherto  were  used  and  accustomed,  and  of  right  ought  to  do, 
and  the  said  L.  M.  still  of  right  ooght  to  do).  And  this  they  the  said  C.  D.  and 
E.  F.  are  ready  to  verify ;  wherefore  they  pray  judgment,  and  that  they  and  the  rest 
of  the  inhabitants  of  the  said  parish  of  G.  H.  (excepting  the  said  L.  M.  as  aforesaid) 
by  the  court  here  may  be  dismissed  and  discharged  firom  the  said  premises  in  the 
said  indictment  above  specified. 


(f)  As  to  pleading  liability  to  repair      Meneage  (/nA.)»  ^  reported  3  N.  &  P. 

Reg.  V.  Mawgan  m      502 ;  8.  C.  8  Ad.  &  E.  496. 
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Replication  thereto,  dtnying  the  Liability  o/ tlu  Parly  eharyed  hy 

the  Plea  to  Repair, 
And  hereupon  R.  S.  [f  Ae  eltrk  qf  Ikt  peaet  or  etkir  ^cnea] ,  wbo  pnteiitH  lor 
our  uld  Udf  the  Queen  in  thii  behalf,  uyi,  tbtt  by  reuoQ  of  aoj  tUng  in  te» 
■aid  plea  above  pleaded  in  har  alteged,  our  (aid  lad;  the  Qneen  ongiit  not  U  be 
precluded  from  proiecuting  the  said  indictment  againit  the  nid  inhabitanti  of  the 
■aid  pariah  of  G.  H.,  becanie  he  Hji  that  the  laid  L.  M.  ought  Dot  to  npiiror 
amend  the  aaid  put  of  the  (aid  highwaj  io  alleged  to  be  minona,  miij,  deep, 
broken,  and  in  decay  ■■  aforeuid,  bj  reaaon  of  hii  ■aid  tennre,  in  "«"""  and  fonn 
ai  in  and  b;  the  »id  plea  ii  abore  Bapposed  and  alleged,  and  thii  he  the  laid  R.  S. 
ptaji  may  be  enquired  of  by  the  conntrj.  And  the  aaid  J.  S.  and  J.  N.  for  Ihen- 
■elTM  and  the  rest  of  the  inhabitants  of  the  pariah  of  G.  H.  aforeaaid  do  the  like. 

Plea  to  an  Indictment  againtt  an  entire  Parish,  for  not  Repairing  a 
Highway,  that  a  particular  Division  of  the  Parish  within  vkici 
DiviiioM  it  is  situate  it  bound  to  repair  it. 

And  C.  D.  and  E.  P.  two  of  the  Inhabitanta  of  a  certun  diitrict  or  towniUp 
called  A.  in  the  laid  parieh  of  G.  H.  by  A.  B.  their  attorney,  for  themKlTe*  tai 
the  rest  of  the  inhabitanti  of  the  aaid  diitrict  or  township,  come  into  eonrt  hen, 
and  having  heard  the  said  indictment  read,  say,  that  oar  lady  the  Queen  ooght  ml 
filrther  to  prosecate  the  said  indictment,  »  far  aa  reapeeta  the  inhabitants  of  tk 
diitrict  ar  townahip  aToreiaid,  becanae  they  aay  that  the  aaid  pariah  otG.  H.  is  aid, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hitherto  ha*  beta 
divided  into  three  districts  or  townahips,  called  A.,  B.,  and  C.,  and  that  the  inhalal- 
anta  respectively  of  the  several  diitricta  or  townships  of  A.,  B.,  and  C.  have,  bm 
time  whereof  the  memory  of  man  is  not  to  the  caatncy,  hitherto  (y)  heen  DMd 
and  accnstomed  to  repair  and  amend  the  several  and  respective  hJghwKys  ritnate  aaJ 
lying  in  the  aaid  respective  diatricts  or  townships,  independently  (g)  at  eaeh  aOcr; 
and  Chst  so  much  of  the  aaid  highway  in  the  said  indictn 
from  to ,  being  in  length yards,  and  in  breadth  — 
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G.  H.  oilled  tlie  district  or  townahip  of  C. ;  and  by  reason  of  the  premises  afore* 
said,  the  inhabitants  of  the  said  district  or  township  of  C.  ought  to  repair  and 
amend  the  part  of  the  said  highway  last  aforesaid,  independently  of  the  inhabitants 
of  the  said  district  or  township  of  A.  in  the  said  parish,  and  this  the  said  C.  D.  and 
E.  F.  are  ready  to  Ycrify ;  wherefore  for  themselves  and  the  rest  of  the  inhabitants 
of  the  said  district  or  township  of  A.  they  pray  judgment,  and  that  they  and  the 
rest  of  the  said  inhabitants  of  the  said  district  or  township,  by  the  court  here,  may 
be  dismissed  and  dischaiged  from  the  ssid  premises  in  the  said  indictment  abore 
specified  (t). 

2.  Nuisances  in  obstructing,  encroaching  on,  or  annoying  the  Public 
in  using  ofPubHc  Highuxiys,  Bridges,  Harbours,  or  Navigable  Rivers  J] 
— AU  permanent  obstructions  to  the  passage  of  her  majesty's  subjects 
over  public  highways  or  bridges  are  nuisances,  for  which  an  indictment 
will  lie.  Thus,  to  place  logs  of  timber  upon  them ;  to  erect  a  gate 
across  a  road  without  immemorial  usage  to  do  so,  even  if  it  is  kept  open ; 
and  to  suffer  a  way  to  be  incommoded  by  trees  hanging  over  it,  are 
indictable  offences  (J).  And  though  it  has  been  holden  that  no  in- 
dictment will  lie  for  distributing  lawful  handbills  on  the  footway  in  the 
street  to  the  inconvenience  of  the  passengers  (^),  yet  it  seems  now 
to  be  well  established  that  every  unauthorized  obstruction  of  a  high- 
way is  a  misdemeanour  (/).  Thus,  a  waggoner  habitually  keeping 
his  waggons  standing  for  hours  to  unload  (m) ;  a  coachmaster  plying 
for  passengers,  and  allowing  his  coach  to  remain  in  the  street  more 
than  a  reasonable  length  of  time  to  take  up  and  set  down  passengers  (n) ; 
or  the  owner  of  a  house  allowing  it  to  remain  under  repair,  and  ob- 
struct the  public  passage  for  a  longer  time  than  is  necessary  (o) ;  will 
be  respectively  indictable  for  nuisances.  Nuisances  resulting  from  the 
several  acts  of  distinct  parties  may  be  made  the  subject  of  a  joint  in- 
dictment against  all  of  them  (p) ;  but  the  ill  consequences  of  erecting 
pOes  in  a  harbour,  if  slight,  uncertain,  and  rare,  are  not  indictable  (^). 


(t)  See  1  Saund.  15.  9,  c.  A  parish 
wbieh,  being  indicted  for  not  repairing 
a  highway,  relies  on  the  liability  of  others 
to  repair  it,  must,  in  their  plea,  admit 
that  but  for  such  liability,  e.  g,  an  im- 
memorial custom  for  inhabitants  of  a 
township  to  repair,  they  would  be  liable. 
n/ej  must  then  show  their  own  non- 
liabuity,  and  also  who  is  liable  to  repair, 
B.  T.  BtutingtOH  {Ink,),  1  N.  &  P.  193. 

O')  Hawk.  B.  1,  c.  75,  s.  9.  See 
Yiner's  Abridgment,  tit.  Nuisance  (C). 

{k)  R,  ▼.  Sermon f  1  Burr.  R.  516. 

(/)  R,  ▼.  Cfro$9,  3  Campb.  227. 


(m)  R.  Y.  Rttssell,  8  East,  R.  427. 

(n)  R.  V.  Crou,  2  Campb.  224.  A 
tradesman  may  peaceably  remove  a 
coach  standing  before  his  door  by  lead- 
ing the  horses  away,  and  is  not  obliged 
to  sue  for  damages,  per  Raymond,  C.  J., 
in  Slater  v.  Swann,  Strange,  872. 

(o)  R.  T.  Jones,  3  Campb.  330. 

(p)  R.  V.  Trafford  and  others,  1 B.  & 
Adol.  874. 

(q)  R.  V.  Tindall  and  others,  6  Ad.  & 
E.  143  ;  1  Nev.  &  Per.  719,  Scarborough 
Harbour  case — a  useful  form  of  indict- 
ment. 
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After  conviclion,  llie  court  niair  award  a  6ne,  or  (if  the  subject  maltet 
tff  the  nuisance  indicted  is  of  a  petmanenl  nature,  admitting  dfabaie- 
ment)  prostration  of  »o  much  of  ibc  thing  as  makes  il  a  nuisanct,  at 
both  fine  and  prostration;  but  both  are  not  al^olutel)'  neccssarj,  toT 
the  judgment  should  be  adapted  to  the  nature  or  the  case  (r)  i  and  if 
the  obstruction  which  was  indicted  is  removed,  so  that  the  public  hia 
free  passage  again,  the  judgment  will  be  for  a  nominal  fine  («). 

Indictment  for  ertcliiff  a  Gale  across  a  Public  Highway. 
That  *■  the  time  o(  camniiKiag  the  nuiuocc  bereiiufter  mcalionH,  there  «a 
ud  yet  il  •  certUD  ancint  camman  higbwajr,  in  the  puioh  of  M.  in  Ihe  coDOlj  «f 
v.  leuting  from,  &c.  into.  tbrODgh.  *Dtl  over  a  certain  public  qaBen'f  (f )  higbwif, 
called  [be  Great  Nortb  Etoad,  and  ftota  tbence  to,  &c.  in  the  piri^b  of  B.  in  Iha 
Mid  eonnly,  for  all  the  liege  Bubjecti  of  oor  wid  lady  tbe  Qawn  and  her  predc- 
cenon,  to  go,  return,  aad  put  on  foot  and  on  baneback,  at  tbeir  free  nil 
pleamre,  and  that  on.  Sc.  A.  B.  late  of,  &c.  with  force  and  arms,  at  a  certain  plag* 

there  in  tbe  paruh  of aforesaid,  contiguoui  to,  and  oo  tbe  eaiC  aide  of 

Great  North  Road  aforcaaid,  anlawfollj  and  injurioiul;  did  erect  and  once  ti 
nected  ■  certain  wooden  gal«  of  the  length  of  filUen  feet,  >ad  of  tbe  height  of  1 
(bet,  upon  and  icnns  the  aaid  queen'i  Ugbway,  leading  from  the  place  called,  &a^ 
to  the  Great  North  Koad  afarenid  ;  and  that  the  uid  A.  B.  tbe  laid  wooden  gate  ■» 
u  aforevud  erected  and  made  from  tbe  laid,  &c.  until  the  daj  of  the  taliiof  tUfi 
Inqaiaition,  with  force  and  armi,  at,  Ice.  aforeeaid,  unlairfully  ud  injartoDaly 
eontiniie  locked,  and  futened  with  an  iron  chain,  and  jel  dotb  continue,  \tj  oh 
the  ijufsn's  common  highwny  taal  aforesaid,  during  all  the  time  aforesaid  was  ao  ■ 
obstnicted  and  stopped  up  that  the  queen's  liege  tabjects  in.  bf,  and  through  tbe 
tame  highway  conld  not.  nor  yet  can,  go,  return,  and  pais  on  foot  and  on  hortebaA 
*o  freely  as  tbey  ought  and  were  wont  to  do ;  to  the  great  damage  and  commOB 
nuiaance  (■)  of  all  the  liege  subjects  of  our  said  lady  tbe  Queen  going,  retomingi 
paaung,  and  repauing,  in,  along,  and  through  the  said  last-mentioDed  commoa 
queen's  highway,  to  the  evU  example  of  all  others  in  the  like  case  offending,  and 
■gainst  the  peace,  &c. 

(r)  R.  1.  Pappintau,  Stra.  GB6 ;  R.  Bac.   Ab.   tit.   Higiieagt  (A)  ;   but  a 

T.  YoritAirf  (H'.  R.  Juilictt),  7  T.  R.  "  pack  and  prime"  way  doea  not  oob- 

467  j  R.  1.  SItad,  8  id.  142  ;  3  Bla.  C.  tain  s  carriageway,  onfe. 
221,  (u)   Every    indictment    and    preaent- 

(«)  il.  r. /ne/fifon,  13  East.  164  ;  R.  ment,  whether  for  nuisancesariaingfraia 

T,  Whilr  and  Ward,  1  Burr.  33S.  neglect  of  duty,  or  for  encroachments  on 

{f)  So  in  Regina  v.  Stratford  (InA.),  the  public  rights,  must,  in  its  concla- 

3  Ld.  Raym.  40,  in  Error.     A  cartway  sion,  contain  tbe  cords  "  to  the  common 

(via  or  adilia)  contains  a  footway  (I'fer),  nuisance  of  all  the  liege  subjects  of  oar 

■nd  a  pack  and  prime,  orborse  and  foot-  lady  Ihe  now  Queen,''  residing,  paaaiiy, 

way  (ac'w),  and  is  called  Rtgia  altatna,  or  using,  &c.  (according  to  the  beta)  ; 

because   common  to   all  the  king's  (or  2  Stra,  6SS. 
qneen's)  mbjects.     See  Co.  Lit.  b6,  a  i 
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Indictment  for  digging  a  Ditch  and  raising  a  Hedge  across  a 

Highway, 

That  from  the  time  whereof,  See,  [describe  the  highway  at  m  the  Ituf]  for  them- 
fldTes  and  their  goods,  without  any  stoppage  or  hindrance  by  any  ditches,  hedges, 
•r  other  obstacles  whatsoever,  nevertheless  one  A.  B.  late  of,  &c.  on,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  in  the  place  aforesaid,  called,  &c.  upon  the  common 
highway  aforesaid,  a  certain  ditch  and  qnickset  hedge  did  make,  and  the  said  ditch 
and  quickset  hedge  so  as  aforesaid  made,  doth  yet  continue  and  keep,  to  the  great, 
&c.  [concluMon  tit  befare']. 


Indictment  for  erecting  and  continuing  a  Hovse,  part  of  which  was 

on  the  Highway  (v). 

IDeeeribe  the  highway  at  brfore,"]  That  A.  B.  late  of,  &c.  with  force  and  arms, 
at,  &c  unlawfully  did  erect  and  build,  and  cause  and  procure  to  be  erected  and  built, 
a  certain  brick  messuage  aod  tenement,  containing  in  length  twelve  feet  and  six 
IneheSy  and  in  depth  at  the  east  end  thereof  five  feet  and  six  inches,  and  in  depth 
at  the  west  end  thereof  two  feet  and  nine  inches,  and  that  the  same  was  erected  and 
bailt,  and  caused  and  procured  to  be  erected  and  built,  by  him  the  said  A.  B.  in 
and  upon  the  said  ancient  and  common  highway  at  the  parish  aforesaid,  in  the 
eoontj  aforesaid,  to  wit,  opposite  to  a  certain  dwelling-house  of  one  G.  H.  there 
situate,  and  the  said  part  of  the  said  messuage  and  tenement  so  erected  and  built, 
and  caused  and  procured  to  be  erected  and  built,  by  him  the  said  A.  B.  as  aforesaid, 
in  and  upon  the  said  ancient  and  common  queen's  highway,  at  the  parish  aforesaid, 

in  the  county  aforesaid,  he  the  said  A.  B.  from  the  said day  of in  the  year 

albresaid,  until  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  unlawfully  and  injuriously  did  continue, 
and  yet  doth  continue ;  by  reason  and  means  whereof  the  said  ancient  and  common 
queen's  highway  was,  during  the  time  aforesaid,  at  the  parish  aforesaid,  in  the  county 
•foresaid,  encroached  upon,  narrowed,  and  straitened,  so  that  the  queen's  liege 
subjects  in,  by,  and  through  the  said  highway  could  not,  nor  yet  can,  go,  return,  &c. 
[cff  6^ore]. 


(v)  R.  V.  Wright,  3  B.  &  Adol.  681. 
See  form  of  indictment  for  erecting  and 
continuing  a  market  stall  in  a  public 
highway ;  R.  v.  Starkey,  7  Ad.  &  £.  95. 
Indictment  lies  against  even  the  tenant 
at  will  of  a  house,  which,  standing  on 
the  highway,  is  ruinous  and  like  to  fall 
down,  for,  as  the  danger  is  what  concerns 
the  public,  they  have  a  remedy  against 
the  occupier  in  respect  of  his  occupa- 
tion; jS^iiia  T.  Watte,  1  Salk.  357 
(cited  9  B.  &  C.  730) .    See  /2.  v.  HoUie, 


2  Stark.  C.  N.  P.  536,  poet.  An  in- 
creased  general  facility  in  communicat- 
ing with  a  seaport,  and  particularly  in 
the  conveying  coals  there,  will  not  justify 
narrowing  the  highway  by  laying  down 
a  railway  alongside  it ;  R,  v.  Morrie,  1 
B.  &  Ad.  441.  As  to  the  neighbourhood 
of  railways  annoying  old  roads  by  smoke, 
see  R.  V.  Peaee,  4  B.  &  Adol.  30 ;  R.  v. 
Gregory,  5  id.  555 ;  2  Nev.  &  Man.  478 ; 
2  Tyr.  R.  201,  8,  C,  in  Error. 


I-idictmenl  for  digging  a  Hnle  iit  a  Public  StreH,  attd  not  encloiiag 

il,  whereliy  two  Horses  fell  in,  and  were  mach  ktirl,  Harnett  evt 

away,  ^c. 

IDneribe  a  pniiic  vap  at  i^ore.']  And  ihMl  Uis  uid  A.  B.  late  of,  Slc. 
kitewiug  ihc  premises,  an,  Ac.  wilh  farce  and  uniii,  tt,  Ike.  iu  tlic  ssiil  ancient 
(nnmun  iiuprn'M  liighitaT,  aiid  public  aCrwl  Iherv  ralird,  &c.  uiilavfullif  and  iqi«> 
rionaljr  did  dig,  and  oaasp  tn  be  dug,  a  certain  great  pit,  and  Iiale,  contaiainf  iM 
clroamference  twenty  /uel,  and  iu  depth  li>e  feet ;  and  that  be  tbe  *ud  A.  B. 
aaid  pit  and  IidIe  so  dug,  and  caused  to  be  dug,  by  biui  the  aaid  A.  B.  in  tbe  ad^ 
■Dmnnt  and  conimon  cjueen's  bighviA;  and  street  sa  aforeeaid,  from,  &c.  until  tba 
day  "f  taking  tbi>  iaquiaitiOD,  at  tlte  parisli  aforesaid,  in  the  countr  ■foreaailj. 
uulawrullf  Had  injunouBlj  did,  and  jet  dntb,  cnuae,  permit,  and  suffer  la '  '~ 

and  coutinoe  there  nithiiut  cncloeing  the  same,  and  withont  keeping  or  affixing  aq 
light,  or  haling  an;  peraon  at  night  near  the  aajd  pit  and  hale  to  ftatch,  ootiiy, 
ilioir  tbe  aame,  and  the  danger  thereiff,  to  the  liege  euhjecls  of  our  uid  ladjtW, 
Queen,  going,  returning,  passing,  riding,  and  labouring  in,  upon,  along,  aod 

the  said  ancieut  and  common  ijueen's  liighway  and  street,  called at,  &c. 'by 

Kaaon  and  aicana  whereof  tlie  Ucgo  aubjects  of  our  »aid  Isdj  the  Queen,  during  tM< 
whnlc  time  aforesaid,  conld  not,  nor  jet  ean,  go,  return,  pass,  ride,  and  labour  bl( 
Upon,  along,  and  through  the  said  ancient  and  common  <[ueen's  bighwai 
horsei,  coaches,  carts  and  carriages,  ai  they  have  been  used  and  accuatomed,  tat 
Here  wont,  and  ought  to  do,  without  great  ]ieri1  and  danger  of  their  lires ;  and 
nn,  Stc.  about  the  hour  of  teu  in  the  night  of  the  same  da;,  at,  &c.  as  G.  H .  eiiqail^ 
and  E.  H.  and  M.  H.  (two  of  the  dsughtere  of  the  said  G.  H.)  liege  inbje«ti  of  < 
sail]  )»dy  the  Quirii,  Ht'ri>  gfmg  snJ   pu^s-in;  in.  upon,  along,  and  through  the  s 

ancient  and  common  queen's  highway  and  public  street,  called street,  there,  in 

a  certain  coach  of  him  the  eaid  G.  H.  tbeti  and  there  drawn  with  four  hone>>  tlM 
two  fore-horses  so  drawing  (lie  said  coach  then  and  there  fell  into  the  aaid  pit  and 
hole  so  dug,  and  permitted  and  suffered  to  be,  remain,  and  continue,  bj  liim  tba 
■aid  A.  B.  in  the  said  ancient  and  common  queen's  highway  and  pubbc  atreet  at 
aforesaid,  whereby  the  said  two  horses  were  then  and  there  very  much  hurt  and 
bruised,  and  the  traces  and  harness  of  the  said  two  horses  were  then  and  then 
obUged  to  he  and  were  cut  in  pieces  to  disengage  them  from  the  said  coacb,  and 
the  said  G.  H.,  £.  H.,  and  M.  H.  were  then  and  there  very  much  terrilied  and 
sSrighted,  and  put  in  great  fear,  apprehension,  and  danger  of  losing  their  livei ;  to 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  aaid  lady  the 
Queen,  in,  along,  and  through  the  said  ancient  and  common  i|ueen's  highwaj  and 

public  street  called  ,  with  their  horses,  coacbss,  carls,  and  carriage*,  going, 

returning,  passing,  riding,  and  labouring,  and  against  the  peace,  &c. 

And  the  jurors,  Sic.  that  the  said  A.  B.  [iht  saint  at  tie  Jiril  counf,  to  ikt  ailt- 
riii  *]  by  reason  and  means  whi-reof,  all  the  said  liege  subjects  of  our  said  lady  the 
Queen,  during  all  the  time  aforesaid,  could  not.  nor  yet  can,  go,  return,  pas*,  ride, 
and  labour  with  tlieir  horses,  coaches,  carls,  and  carriages,  in,  upon,  along, 
through  the  said  ancient  and  common  cjueeu's  highway  and  public  street  as  afore. 
said,  as  they  have  been  used  and  accustomed,  aud  were  wont  and  ought  to  do.  without 
great  [leril  and  danger  of  their  liies,  to  the  great  damage  and  common  nuiaance  of 
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all  the  li^ge  fobjeets  of  our  said  lady  the  Queeo,  in,  by,  along,  and  throngli  the  said 
andent  and  common  queen's  highway  and  public  street  called  ■  street,  with 
their  horses,  coaches,  carts,  and  carriages,  going,  returning,  passing,  and  labooring, 
and  against  the  peace,  &c. 

Indictment  for  leaving  open  an  Area  on  Foot  Pavement  in  a  Streets 

[JDescfi^  the  way  at  hrfwe,']  And  that  A.  B.  late  of,  &c.  on,  &c.  with  force 
and  arms,  at,  &c  in  a  certain  part  of  the  said  common  queen's  highway  and  public 
street,  there,  to  wit,  in  the  foot  pavement  of  the  said  street,  before  the  dwelling- 
house  of  him  the  said  A.  B.  unlawAilly  and  injuriously  did  leave  open  a  certain  area 

of  the  length  of ,  and  of  the  breadth  of  ,  belonging  to  him  the  said 

A.  B.,  without  putting  or  placing,  or  causing  to  be  put  and  placed,  any  rails  or 
other  fence  to  enclose  the  same :  and  he  the  said  A.  B.  from,  &c.  until,  &c.  at,  &c. 
the  said  area  so  as  aforesaid,  being  in  the  said  foot  pavement  of  the  said  common 
qoee&'s  highway,  and  public  street,  unlawfully  and  injuriously  did  cause,  permit, 
and  snfier  to  be,  remain,  and  continue  open,  by  reason  and  means  whereof  the  liege 
subjects  of  our  said  lady  the  Queen,  during  the  time  aforesaid,  could  not,  nor  yet 
can,  go,  return,  and  pass  on  foot  in,  by,  and  through  the  said  common  queen's  high- 
way and  public  street,  and  as  they  were  used  and  accustomed,  and  were  wont  and 
ought  to  do,  without  great  peril  and  danger  of  their  lives ;  to  the  great  damage  and 
common  nuisance  of  all,  &c.  in,  by,  and  through,  &c.  going,  returning,  and  passing 
on  foot,  and  against  the  peace,  &c. 

Indictment  for  stopping  an  Ancient  Watercourse ^  whereby  the  Water 

overflowed  the  adjoining  Highway^  and  damaged  the  same. 

That  P.  Q.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  a  certain  ancient 
watercourse  adjoining  to  the  queen's  highway,  within  the  same  parish,  leading  from 
the  said  town  of  B.  in  the  county  aforesaid,  towards  and  unto  the  city  of  G.  in  the 
county  of  6.  aforesaid,  with  gravel  and  other  materials,  unlawfully  and  injuriously 
did  obstruct  and  stop  up,  and  the  said  watercourse  so  as  aforesaid  obstructed  and 
stopped  up  from,  &c.,  aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  at, 
&C.  aforesaid,  unlawfully  and  injuriously  did  continue,  by  reason  whereof  the  rain 
and  waters  that  were  wont  and  ought  to  flow  and  pass  through  the  said  watercourse, 
on  the  same  day  and  year  aforesaid,  and  on  divers  other  days  and  times  afterwards, 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  did  overflow  and 
remain  in  the  said  queen's  common  highway  there,  and  thereby  the  same  was,  and 
yet  is,  greatly  hurt,  damaged,  impaired,  and  spoiled,  so  that  the  liege  subjects  of 
onr  said  lady  the  Queen,  through  the  same  way,  with  their  horses,  coaches,  carts, 
and  carriages,  then  and  on  the  said  other  days  and  times,  could  not,  nor  yet  can,  go, 
return,  pass,  repass,  ride,  and  labour  as  they  ought  and  were  wont  to  do ;  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen 
through  the  same  highway  going,  returning,  passing,  repassing,  riding,  and  labour- 
ing, and  against  the  peace,  &c. 

Indictment  for  erecting  Weirs  and  Dams  in  the  River  Trent ^  and 

thereby  injuring  the  Navigation. 

That  M.  O.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  and 
m  certain  navigable  river,  being  the  queen's  common  highway  there,  called 
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tlM  tint  Trent,  olharwba  tlw  Tnnt,  vmi  for  all  tbe  lk«e  rabiMti  of  mt  i^  Uf 
tlie  Qii«en,  with  their  berjei,  bead,  aoil  oOta  yania,  to  nartgale,  wl,  pui,  lal 
repui,  in  end  iloDg,  it  their  free  will  and  plcMnre,  tmlawfiill;  and  uqarioMlj  dil 
erect  and  place,  and  came  ta  1m  erected  and  placed,  eettain  ««>ia  and  eel  dami,  to 
wit,  font  weir*  and  four  eel  damt,  reaprctiTel;  compoaed  of  wood,  laggota,  giaid, 
earth,  and  stooea,  and  being  of  great  height  and  length,  to  wit,  each  Ibcitirfiii  liet 
In  height,  and  lixty  feet  in  length,  and  the  aame  weiis  aod  eel  dama,  and  rack  of 
them  reapec^Tely,  ao  ai  aforeaaid  erected  and  placed  is  and  acroaa  Ibe  nid  iiTer 
and  highway,  from,  &c.  aforeaaid,  until  the  day  of  the  taking  of  tlua  inqniiitian  at, 
&c.  aforeaaid,  he  the  aaid  M.  O.  nnlawTollj  and  iDJnrioualj  did  coDtinoe,  and  rtill 
doth  continae,  b;  reaaoa  whereof  the  liege  aniqecta  of  oar  aaid  ladj  the  Qnna, 
during  all  ths  time  aforeaud,  could  not,  nor  can  they  now,  nangate,  aail,  [laaa,  and 
repasa,  with  their  bargea,  beata,  and  other  Teaaela,  in  and  along  the  aaid  rira  ai 
hi^way,  aa  they  before  naed  and  were  aceoatomed  to  do,  and  (till  of  right  ooght  te 
do,  withoat  great  perilanddangerof  tbcdr  liTea,  and  the  deatmctioa  and  loaaof  thdr 
aaid  bargea,  boata,  and  other  TeiaaU  {  to  the  great  damage  and  common  nniaanoe  rf 
aUhermajeaty'a  liege  nbjecta  in,  along,  and  nptm  the  aaidriTsr  and  comnKm  qieea't 
highway  then  puaing,  repaMing,  and  lUTigating,  and  agaloat  the  peace,  &c. 

And  the  jurora,  be.  that  the  aaid  M.  O.  afterwarda,  to  wit,  on  the  aaid,  &c.  tat 
ooDtinnally  from  thence  until  the  day  of  the  taking  of  thia  inijairitioB,  withbtm 
and  ansa,  at,  &c.  aforeaaid,  four  other  weira,  and  four  other  eel  dama,  &c.  [a  te  Uf 
jlraf  cotM/] ,  which  had  been  before  that  time  nnlawfaUj  erected  and  placed,  onlav- 
fnlly,  obitinately,  and  injorioualy  did  eetUiKUt,  a»d  tiill  dotk  tomtinx,  Ike  aaaww 
trtetrd  and  placed  by  reaion  vkereqf  [at  ia  the  fret  emml  to  lit  tud]. 

Indictment  for  a  Nuiiance  in  diverting  a  Watercoune  running  tato 
a  Public  Pond  or  Reitrvoir. 
That  from  time  whereof,  he.  there  haa  been  and  atill  ia  a  conuoon  watercauM, 
near  a  certain  place  called  Foaa-dike,  within  the  pariah  (rf  B.  in  the  aaid  coonty  tl 
Iiincoln,  which  cODlianally  during  all  the  laid  time,  at  all  times  of  the  year,  hath  ria, 
and  been  naed,  and  aecuitomed,  and  of  right  ooght,  without  any  obatnictioo  or  im- 
pediment, to  ran  oat  of  a  certain  place,  called  the  Great  Waah,  a 
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joying  Uie  Mine  as  tiiey  oogbt  and  were  wont  to  do :  to  the  great  damage,  and  com- 
moB  nuisance,  not  only  of  all  the  inhabitants  of  the  said  parish  of  B.  but  of  all 
other  the  liege  subjects  of  our  said  lady  the  Queen  in  and  through  the  said  com- 
mon highway  passing  and  going,  and  against  the  peace,  &c. 

Indictment  far  cutting  a  Gap  in  a  Bank,  which  confined  Water  in  a 

Watercourse y  whereby  the  Water  overflowed  a  Highway  adjoining ^ 

and  injured  the  Road. 

IDeMcribe  the  highway  a»  brfore,"]  And  the  jurors,  &c.  further  present,  that 
there  now  is,  and  from  time  whereof,  &c.  there  hath  been  a  certain  watercourse 
running  and  flowing  through  and  under  a  certain  bridge,  called  Osmond's  bridge, 
to  wit,  at,  &c.  aforesaid.  And  the  jurors,  &c.  do  further  present,  that  A.  B.  late 
of,  5cc.  aforesaid,  and  C.  D.  late  of,  &c.  aforesaid,  on,  &c.  at,  &c.  aforesaid,  did 
unlawfully  cot  into,  dig  away,  and  remove,  and  cause  to  be  cut  into,  dug  away,  and 
removed,  great  part  of  a  certain  bank,  dam,  or  mound  of  earth,  then  and  there  lying 
and  being  on  the  east  side  of  the  said  watercourse,  near  to  the  said  bridge,  and  be- 
tween the  said  watercourse  and  a  certain  ditch  or  watercourse  on  the  south  side  of 
the  said  highway,  and  unlawfully  and  injuriously  kept  and  continued,  and  caused  to 
be  kept  and  continued,  the  said  part  of  the  said  bank,  dam,  or  mound  of  earth  so  cut 
into,  dug  away,  and  remored  as  aforesaid,  for  a  long  space  of  time,  to  wit,  from 
thence  until  the  day  of  taking  this  inquisition,  whereby  dirers  large  quantities  of 
water,  during  the  time  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days,  &c.  were 
direrted  and  turned  from  the  usual  and  accustomed  course  and  channel,  and  ran 
and  flowed  from  and  out  of  the  said  watercourse  into  the  said  ditch,  on  the  south 
side  of  the  said  highway,  and  from  thence  into,  upon,  and  over  the  said  highway, 
and  greatly  overflowed,  damaged,  and  spoiled  the  same,  so  that  the  liege  subjects  of 
our  said  lady  the  Queen  could  not,  during  the  times  last  aforesaid,  go,  return,  pass, 
ride,  and  labour  in  and  upon,  over  and  along  the  said  highway,  on  foot  or  with 
horses,  carts,  or  carriages,  as  they  were  before  used  and  accustomed  to  do,  without 
great  danger  of  their  lives,  and  the  loss  of  their  goods  ;  to  the  great  damage,  &c. 
{Oonchuion  at  btfore,'] 

Indictment  against  Nightmen  for  laying  Soil  in  the  Streets, 

That  A.  H.  late  of,  &c.  and  H.  A.  late  of,  &c.  on,  &c.  with  force  and  arms,  at, 
&c.  in  a  certain  common  street  there,  being  the  queen's  highway,  called  P.  street 
(used  for  all  the  queen's  subjects,  with  their  horses,  coaches,  and  carriages,  to  go, 
return,  ride,  pass,  repass,  and  labour  at  their  free  will  and  pleasure),  unlawfully  and 
injuriously  did  pour  out,  discharge,  place,  and  leave,  and  cause  to  be  poured  out, 
discharged,  placed,  and  left,  a  great  quantity  of  dung,  human  excrement,  and  other 
filth,  by  reason  of  which  divers  hurtful  and  unwholesome  smells  and  stenches  from 
the  said  dung,  excrement,  and  other  filth,  did  then  and  there  arise,  and  thereby  the 
air  there  became  and  was  then  and  there  greatly  corrupted  and  infected ;  to  the  great 
damage  and  common  nuisance,  &c.  and  against  the  peace,  &c. 

Indictment  for  shooting  Dirt  in  a  Footway, 

That  P.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  a  cer- 
tain common  footway  there,  leading  from  that  part  of  N.  green,  which  is  in  the 
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|Muish  afareauil.  In  the  county  sfareiaiil,  towu'd*  tnd  onto  the  parochuil  clurcb  of 
the  Hme  parish,  iu  Ihe  uld  ixiunty,  did  unlawftiily  anil  iajntiuuity  |vt,  place,  uid 
laj,  and  cautr  to  be  put,  placed,  and  laid,  tiro  cart  load*  of  dirt  tad  alher  filtb,  ia 
tUe  laid  roolRJi)'.  from  the  laid,  &c.  nntil  the  daf  of  Ilie  talcing  of  thii  iaquinti(», 
■I,  Sic.  ■rurciiaid,  unlairfullyand  injurionalj  did  permit  and  suffer  to  be  »ad  remain, 
b;  rcaion  wherrof,  the  fuotway  aforeiaid.  during  the  time  aforeuid,  ms,  and  jet  ia, 
grcatl;  obitmctcd  and  stnilened,  to  that  Ibe  laid  liege  (iibjecti  of  our  >aid  ladj  the 
Qncf  n,  through  thi>  lame  footwajr  conld  not,  during  the  lime  aforesaid,  dot  yet  ean, 
go,  rrtarn,  pasa,  rrpua,  and  labour  u  thejr  ought  and  wen  *oiit  to  do ;  to  the 
dunagc,  he.,  and  agaiait  the  poace,  &c. 

Indictment  /or  laying  Dung  or  liuhbith  lit  a  Carriage  Way  to  a 
Church. 

That  oD,  Slc.  there  waa,  and  fmm  thence  bitlicrto  tbere  hath  biten,  and  atill  u,  a 
certain  commoD  »4>j  leading  from  the   toiru  of  B.  ia  the  said  «ianty  of  S.  to  tlw  > 
pariah  church  of  B.  aforewid,  there,  for  all  the  inbabiCanti  of  the  pariah  of  B.  ■ 
laid  to  go,  retnm.    pui.  and  rcpua  on  Tool  and  on  horseback,  and  with  t 
coachea  and  carriage*,  for  the  attending  and  hearing  of  divinp  lervice  i 
jMriah  uburch,  and  that    O.  P.  late  of,  &c.  on,  &c.  and  on  diiera  other  daja  ■ 
tinea,  as  well  before  an  aftenrBrds,  witb  force  and  aima,  at,  &c,  aforea 
upon    the  lame  way  there  unlawfully  and  injuriously  put,  placed,  am 
caused  and  procDred  l»  be  put,  placed,  and  laid,  divers  large  quantities  of  dnnj^  1 
murk,  straw,  and  rubbiah,  that  is  to  say,  tnenly  cart  loads  of  dung,  twenti 
of  mnck,  twenty  cart  loada  of  straw,  and  twenty  cart  loads  of  rubbiah,  and  the  saiA  1 
dung,  muok,  straw,  anil  rubbish,  so  put,  placed,  and  laid  aa  aforuaid,  eootinaattiF'l 
ftom  llif  dfiT  aril  ycnr  aforfsaid  until  the  day  of  the  takinn  of  this  in/|uifitffin.  hath    " 
permitted  to  be  and  remain,  and  still  doth  permit  to  be  and  remain,  and  continued, 
and  still  doth  continue,  the  same  in  and  upon  the  said  way  there,  by  reaaon  whereof 
the  said  way  hath,  fur  all  the  time  last  aforesaid,  been  sttaileoed  snd  obstructed,  inao. 
much  that  the  said  inhabitants  of  the  said  parish  could  not,  during  all  the  time  laat 
aforesaid,  nor  can  they  now,  go,  return,  pass,  and  repass  from  the  said  town  of  B. 
to  the  parish  church  aforesaid,  in,  along,  and  through  the  said  way  there,  as  thef 
ought  and  were  uat'd  and  accustomed  to  do,  and  still  of  right  ought  to,  but  durioi 
all  the  time  last  aforesaid  were,  and  still  are,  greatly  obstructed  and  hindered  in  the 
use  and  enjoyment  of  the  said  way  there;  to  the  great  grievance  and  common 
nuisance  of  all  the  inhabitants  of  the  said  parish,  going,  returning,  passing,  and 
repassing,  in,  along,  and  through  the  said  way  there,  and  against  the  peace,  ic. 

Indictment  for  letting  a  Waggon  stand  in  a  Public  Street,  so  as  to 

incommode  Passengers  {io). 
That  A.  B.  late  of,  &c.  before  and  at  the  times  hereafter  mentioned,  was,  and 
■till  is,  a  proprietor  of  divers  waggons  for  conveyance  for  hire  of  goods  and  mer- 
chandize to  and  from  E.,and  being  such  proprietor,  he  the  said  A.  B.  on,  &c.  and  on 

divers  other  days  and  times  between  that  day  and  the day  of in  the  year 

aforesaid,  in  the  parish  of in  the  county  aforesaid,  without  just  cause  or  eicuie. 

(»}  See  aatr,  p.  41^. 
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Init  wroDgfiillj  and  nnjiutlj,  did  cause  and  pennit  diTera,  to  wit,  twenty  waggons  to 
itand  and  remain  for  a  long  time,  to  wit,  ten  hours  on  each  day,  before  his  ware- 
bouse,  situate  in  a  public  street  and  highway  called in  the  parish  aforesaid,  in 

the  county  aforesaid,  and  divers  cumbrous  and  other  parcels  which  had  been  con- 
reyed,  or  were  intended  to  be  conveyed,  in  such  waggons,  to  lie  during  such  time 
icattered  about  such  public  street;  to  the  great  hindrance,  impediment,  and  annoy- 
uice  of  all  her  majesty's  subjects  passing  and  repassing  such  streets,  &c.  ISecond 
count,  that  the  d^endant  permitted  divers  waggont  to  itand  in  the  public  street 
and  highway,  and  there  to  remain  btfore  hie  warehouse /or  a  long  and  unreasonable 
time,  by  which  the  queen^s  subjects  were,  during  that  time,  much  impeded  and 
obstructed,  ^jfc] 

Indictment  for  letting  off  Fire-works  in  the  Public  Street  (x). 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  in  a  certain  common  and  public  street  and 
highway  there  for  all  the  liege  subjects  of  our  said  lady  the  Queen,  on  foot,  and  with 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  ride,  pass,  and  repass,  and 
Labour,  at  their  freewill  and  pleasure,  wrongfully,  unlawfully,  and  injuriously  did  fire 
certain  fire- works,  called  rockets,  serpents,  and  Roman  candles,  whereby  the  said 
public  street  and  common  highway  was  then  and  there  greatly  obstructed,  and  divers 
liege  subjects  of  our  said  lady  the  Queen  then  and  there  standing,  being,  passing, 
and  repassing  in  and  along  the  said  last-mentioned  public  street  and  common  high- 
way, were  then  and  there  greatly  terrified  and  put  in  great  peril  and  danger  of  bodily 
harm,  and  could  not  then  go,  retom,  pass,  and  repass,  on  foot,  and  with  their  horses, 
coaches,  carts,  and  carriages,  in  and  along  the  said  last-mentioned  public  street  and 
common  highway,  as  they  ought  to  have  done,  and  had  been  used  and  accustomed  to 
do,  and  otherwise  might  and  would  have  done ;  to  the  great  terror,  alarm,  danger, 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen  in  and 
near  the  said  public  street  and  highway  inhabiting  and  residing,  and  of  all  other  the 
liege  subjects  of  our  said  lady  the  Queen  there  standing,  being,  and  passing ;  in 
contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example,  &c.  and 
i^gainst  the  peace,  &c.  and  against  the  form  of  the  statute,  &c. 

3.  Nuisances  in  carrying  on  Unwholesome  Occupations  near  to 
Public  Ways  or  Habitations ;  keeping  Brothels,  Dangerous  A  ni- 
malSf  Sfc, — Any  trade,  however  innocent  in  itself,  and  useful  in  its 
objects,  will  be  a  nuisance  if  carried  on  in  an  improper  place,  to  the 
injury  of  the  health  or  quiet  of  a  neighbourhood.  And  if,  as  in  the 
case  of  stench  produced  in  a  manufacture,  the  effect  be  not  to  render 
the  adjacent  places  of  residence  absolutely  unwholesome,  but  to  make 


(*)  9  &  10  W.  III.  c.  7,  provides  by 
s.  2  &  3,  specific  penalties  for  this  of- 
fence, to  be  levied  by  distress  after  sum- 
mary conviction  by  a  justice ;  yet  by  the 
fint  section,  the  offence  is  declared  to 
be  a  common  nuisance ;  therefore  it  may 
be  indicted  as  such  either  at  common 
Uw,  or  under  the  statute,  E,  v.  Harris, 


4  T.  R.  202 ;  1  Saund.  135,  n.  (4).  The 
making,  selling,  throwing,  or  permitting 
to  be  thrown  from  any  house  ;  or  mak- 
ing, or  selling  any  moulds  for  making, 
or  aiding  in  making  any  fire- works,  are 
all  declared  to  be  offences  by  the  dif- 
ferent sections  of  the  statute. 
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the  comfortable  enjoyment  of  life  ttnd  property  impooaible  to  a  nomber 
of  persons,  the  same  lidbilJly  w!ll  be  iucurred(y).  But  where  bealtb 
is  not  affecled,  the  public  good  resulting  from  an  establishment  io 
some  respects  offensive  may  be  taken  into  consideration  by  the  jury  in 
determining  whether,  on  the  whole,  it  ought  to  be  auppretsed  >i  ■ 
nuisance  to  the  public  (z). 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or  keepia|: 
indecent  brotheU,  gaming  houses,  and  disorderly  places  of  resort  of 
any  kind,  is  an  indictable  nuisance ;  and  in  ihe  case  of  brotheU  and 
gaming  bouseB,  now  subjects  the  parties  offending  to  the  punishment 
of  hard  labour(a).  And  these  are  offences  for  which  a  married  woman 
may  be  indicted,  either  separately  or  Jointly  with  her  husband  [b). 
Ifa  person,  being  only  a  lodger,  and  having  only  a  single  room,  make 
use  of  it  for  the  purpose  of  open  and  flagrant  immorality,  so  as  to 
annoy  the  neighbours,  the  occupier  may  be  indicted  for  keeping  s 
bawdy-bouse,  as  if  the  whole  house  were  so  tenanted  (c).  But  u 
indictment  caunot  be  sustained  against  a  woman  for  being  a  commoa 
bawd,  and  inducing  parties  to  meet  and  commit  fornication;  for  the 
bare  solicitation  of  chastity  is  not  an  offence  at  common  law,  but 
punishable  In  the  ecclesiastical  courts  (t^-  Owners  of  reversions  are 
indictable  for  nuisances  created  by  the  occupier's  use  of  premises  cal- 
culated to  create  nuisance,  if  there  be  privity  of  contract  between 
them  ;  or  where  the  reversion  has  been  sold,  if  the  former  reversioner 
was  liable  (e).  Ground  near  a  highway,  within  two  miles  of  London, 
was  kept  for  shooting  at  targets  and  at  pigeons;  in  consequence  of 
which  numbers  of  persons  assembled  outside  the  ground,  and  in  the 
fields  adjacent,  to  shoot  at  those  birds  which  escaped,  causing  thereby 
great  noise  and  disturbance,  and  doing  injury  with  the  shots  fired. 


UNWHOLESOME   OCCUPATIONS,    &€. 


429 


soch  a  vicioagey  for  which  he  is  answerable  as  if  it  was  his  actual 
object  (/). 

The  making  great  noises  in  the  night  time  (g) ;  exposing  per- 
sons infected  with  contagious  or  loathsome  diseases  in  public  (A)  ;  and 
keeping  ferocious  animals  without  proper  control  (i),  are  indictable 
nuisances. 

Indictment  far  carrying  on  the  Trade  of  a  Trunk'tnaker  near  to 

Houses  so  as  to  become  a  Nuisance, 

That  A.  B.  late  of,  &c.  on,  &c.  and  on  divers  days  and  times  between  that  day  and 
the  taking  of  this  inquintion,  at,  &c.  in  a  certain  workshop  there  situate,  near  the 
dwelling-honses  of  divers  subjects  of  our  lady  the  Queen,  and  also  divers  public 
queen's  highways,  there  unlawfully  and  injuriously  did  set  up,  exercise,  and  carry 
on  the  trade  and  business  of  a  trunk-maker,  and  on,  &c.  and  on  the  other  days  and 
times  aforesaid,  there,  at  early  hours  in  the  morning  and  in  the  day  time,  and  at  late 
hours  of  the  nights  of  the  days  aforesaid,  unlawfully  and  injuriously  did  make,  and 
did  cause  and  procure  to  be  made,  divers  loud  and  annoying  sounds  and  noises,  by 
then  and  there  hammering  and  striking,  and  causing  and  procuring  to  be  hammered 
and  stricken,  divert  trunks  and  boxes  made  of  wood,  iron,  and  copper,  and  divers 
pieces  of  wood,  tin,  brass,  copper,  iron,  and  other  metals,  with  divers  large  hammers 
and  other  instruments  made  of  wood  and  iron,  by  reason  whereof  the  said  subjects 
of  our  said  lady  the  Queen  residing  in  the  said  dwelling-houses  near  to  the  said 
workahop,  on  the  several  days  and  times  aforesaid,  were  and  still  are  greatly  annoyed, 
disturbed,  and  incommoded  in  the  use,  occupation,  and  enjoyment  of  their  said 
dwelling-houses,  and  greatly  interrupted  in  the  exercise  and  pursuit  of  their  lawful 
businesses  and  transactions,  and  deprived  of  their  natural  sleep  and  rest,  and  ren- 
dered and  made  in  other  respects  uncomfortable,  and  thereby  also  the  subjects  of 
oar  said  lady  the  Queen,  in,  and  through,  and  along  the  common  highway  aforesaid, 
passing,  repassing,  and  travelling,  were  and  are  greatly  annoyed  and  disturbed ;  to 
the  great  damage,  &c.  and  against  the  peace,  &c. 

Indictment  for  keeping  a  disorderly  House  for  Fighting  Cocks,  SfC,  (j). 

That  P.  Q.  late  of,  &c.  and  R.  S.  late  of,  &c.  on,  &c.  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  keep  and  maintain, 
and  yet  do  keep  and  maintain,  a  certain  common  ill-governed  and  disorderly  house, 
and  in  the  said  house,  for  their  own  lucre  and  profit  (k),  certain  evil  and  ill-disposed 


(/)  n.  Y.Moore,  3  B.  &  Adol.  184. 
Drawing  together,  by  whatever  means, 
numbers  of  disorderly  persons,  as  by 
rope  dancing  and  gaming  houses,  &c. 
cannot  but  be  inconvenient  to  the  neigh- 
bourhood, and  is  indictable ;  Hawk.  P. 
C.  B.  1,  c.  75,  s.  6,  7  ;  BettertorCt  case, 
5  Mod.  142 ;  Skinner,  625. 

ia)  R,  T.  Smith,  2  Stra.  704. 

(A)  R,  T.  VantandiUo,  4  M.  &  S.  73. 

(t)  Bum,  J.,  tit.  Nuisanee,  1. 


(j  )  Cock-fighting  is  in  itself  an  illegal 
pastime,  and  an  indictment  will  lie  for 
it  at  common  law.  Squires  v.  WhUken, 
3  Campb.  148  ;  12.  v.  Higffiruon,  2  Burr* 
R.  1233.  See  also  penalties  inflicted  by 
5  &  6  W.  IV.  c.  59,  8.  3,  and  2  &  3  V. 
c.  47,  8.  47,  for  keeping  cock -pits.  See 
2  Shower,  38  ;  4  Com.  Dig.  tit.  Justicee 
qf  Peace  (B  42)  ;    11  Co.  89  b. 

{k)  An  indictment  for  abduction  of  a 
girl  having  a  portion  of  1,300/.  against 


w 
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of  ill  name>Dd  hme(B).  and  of  Jbhonert  eonwiwtion.*  to  fanqumt  udl  1 
cone  Uigttlkcr.  U>ca.  viil  Ike  uld  oUiri  difi  uiil  lines,  there  luxImifullT  Mul  ailMlj 
did  (s»e  and  procure,  uid  the  uid  jkcriHtaa  in  the  aid  honw  then,  and  the  sBid  otbap 
dajiuid  limes,  then  to  be  md  temun,  fighting  of  cocki,  boiiof,  placing  at  ciulgek^ 
and  BiiibelMiiDg  themielTet,  unla«f<itlT  uu)  wilfitUy  did  p«Titit.  umI  yet  dothiienaltf 
to  the  great  ducsge  lail  mauDon  DOisaact,  &c.  and  againit  the  peace.  &e.  [TUI ' 
precedent  ii  tikcn  from  «.  v.  HijfiMton.  2  Burr.  1233.] 

ludiclmeatfor  keeping  a  Bawdy-houte, 
ISatu  M  loaf  fo*] ;  tl>ra,  "  u  well  fnen  a;  women,  then  and  oo  Uie  wd  olb«r 
dap  and  Umei  there  uaUnfullj  and  willisglj  did  catuc  aad  procure  <o  freqneot  attd 
com  together,  and  the  lud  mea  and  aomen  in  the  laid  house  oF  him  the  aald  J.  tt, 
at  BulawFul  time;, a*  well  in  Ibe  ojgbt  u  iu  the  day,  then  and  on  the  laid  otbrr  dajt 
aad  tinin,  there  to  be  and  remain  drinking,  tippling,  whoring  (r).  and  misbeharlag 
IheBaeliea.  unlawfollj  and  wilfuUj  did  permit,  and  jet  do  permil.  tu  the  gi 
daaage  aoJ  comBion  nuiunre  d(  all  Ihe  liege  tnbjccti  uf  our  said  lady  the  Qn 
Uten  inbabitiDE,  being.  te*iding,  and  pa&jtiig,  and  agaiiut  llie  peace,'' A^c.  (ir). 


"^^ItAetmeiit  againit  a  Ptnon  for  keeping  a  common  Gaming-hoitM 

K  and  a  BUiiard-laiU  (i). 

^^^hat  M.  M.  late  of.  &c.  being  an  idle  and  ill-diipoaed  penoD.  on,  tie.  *oi  am 
dtvera  other  daji  and  lime*  between  that  day  and  the  A»j  ot  the  taking  of  thia  ia* 
quiailion.  with  force  and  arms.  at.  &c.  a  certun  common  gaming-houae  there  illiul^ 
tor  hii  lucre  and  ^io,  nalawfuUy  and  iojurio oily  did  keep(y)  and  maintain,  lod  iotbt 
aame  commna  gaming .hon*p,  on  the  «id,  S:r.  and  on  the  laid  olhf  r  daji  and  ti 
there,  unbwfuUy  and  injuriously  did  came  and  procure  dieera  idle  and  ill-dispoaed 
peraoni  to  freqncnt  and  come  together  to  game  and  play,  and  the  same  idle  and  ill- 


3  H.  VII.  c.  2.  laid  the  offence  "  for 
lucre  of  the  gain  uf  the  ^aid  portion  ;" 
iJWvwoifacasi.-,  Cro.Car.  1S3;  for  "lucre 
■nd  tuiariousn€S9  are  the  eadsofiach 
■Q  act,"  ed.  485. 

(k)  Neednotbenamcd.2BurT.1232, 
a.  V.  Higgiiarm. 

(r)  Particular  instances  of  illicit  in- 
tercourse may  be  proved  under  thia 
general  charge  ;  ■  prosecutor  need  not 
prOTe  what  particular  |>cr?ons  went  in, 
but  moat  show  facia  in  Ihemselvei  suf- 
fieient  lo  induce  the  conclusion,  that  the 
house  was  "  kept."  nhich  is  the  offence. 
See  T Anion  t.  SIrvarl.poil. 

(w)  See  the  enactmenU  25  G.  II.  c. 
36,  a.  5 — 10,  as  enforced  by  5S  G.  111. 
e.  70,  s.  ',  for  fai^ilitating  prosecutions 
of  these  nuisances  by  parish  officers  and 
constablei. 

(j)  See  3  B.  &  C.  502,  R.  v.  Jotiah 
Tirytor.  Keeping  the  house  for  (he  spe- 
dfied  purpose,  is  the  offence  ;  and  tbere- 


fore,  like  keeping  a  bawdy-bonse,  gene- 
ral evidence  will  support  an  indictment, 
J'Aaiim  V.  Steicarl,  1  T.  R.  754.  If  a 
prosecution  for  tbi*  oSenoe,  being  ■ 
public  nuisance,  (and  terab.  for  keeping 
any  bawdy  or  disorderly  house,)  be  dia- 
eontinued  after  its  rcmo'al  by  ctrliarari, 
any  other  party  may  take  it  op  by  iasning 
a  eenire  to  bring  il  to  trial,  and  by  dii. 
frinjraa,  and  levy  on  the  defendaat'i 
goods  for  not  appearing,  S.  T.  Waod, 
3  B.  &  .\dol.  657. 

(y)  Keepingacammongaming-bouK, 
and  for  lucre  and  gain  unlawfiiUy  caus- 
ing and  procuring  dirers  idle  and  ill- 
disposed  persona  to  frequent  and  come 
to  play  together  at  a  game  called  rouge 
et  noir,  and  permitting  the  said  idle,  S;e. 
to  remain  playing  at  the  said  game  for 
diters  la^  and  eicessire  sums  of 
money,  is  indictable  at  common  law,  B. 
T.  Rogirr,  I  B.  &  Cr.  275 ;  2  D.  &  B. 
431,  S.C. 
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dispofed  persons  to  be  and  remain  in  the  sud  common  gaming-honse,  and  to  game 
and  play  together,  on  the  said,  &c.  at,  &c.  and  on  the  said  other  days  and  times, 
there,  did  unlawfiilly  and  injorioosly  procure,  permit,  and  suffer,  by  means  whereof 
diTers  noises,  disturbances,  and  breaches  of  the  peace  of  our  said  lady  the  Queen, 
then,  and  on  the  said  other  days  and  times,  were  there  occasioned  and  committed ; 
to  the  great  encouragement  of  idleness  and  dissipation,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the  Queen,  and  against 
the  peace,  &c.  ISecond  count  like  the  firet^  only  eaying,  **  a  certain  common 
ganunff'foom  in  a  certain  house,**'] 

And  the  jurors,  &c.  that  the  said  M.  M.  on,  &c.  and  on  divers  other  days  and 
times  between  that  day  and  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  a 
certain  other  gaming-house  there  situate,  unlawfully  and  injuriously  did  keep  and 
maintain,  for  the  gaming  and  playing  at  a  certain  and  unlawful  game  with  dice  called 
hazard  (z),  and  in  the  said  last-mentioned  common  gaming-house,  on  the  said  — 

day  of in  the  year  aforesaid,  and  on  the  said  last-mentioned  days  and  times, 

there  unlawfully  and  unjustly  did  cause,  procure,  permit,  and  suffer  diyers  idle  and 
iU-diqposed  persons  to  frequent  and  come  together  to  game  and  play  together  at  the 
•aid  unlawful  game  called  hazard,  and  the  said  last-mentioned  idle  and  ill-disposed 
persons  to  be  and  remain  in  the  said  last>mentioned  common  gaming-house,  and  to 
game  and  play  together  at  the  said  unlawful  game  called  hazard,  on  the  said,  &c.  and 
on  the  said  last-mentioned  other  days  and  times  there  did  unlawfully  and  injuriously 
procure,  permit,  and  suffer  the  said  last- mentioned  persons,  in  the  said  last-men- 
tioned common  gaming-house  there,  on  the  said,  &c.  and  on  the  said  other  days 
and  times,  by  such  last-mentioned  procurements,  permission,  and  sufferance  of  the 
■aid  M.  M.  did  game  and  play  together  at  the  said  unlawful  game  called,  8cc,;  to  the 
great  danger,  &c.  [at  in  firtt  count.]  \Fourth  count  like  the  third f  toying ^ 
**  common  gammg-roomt**  Sfc.  a»  in  the  tecondJ] 

Indictment  for  boiling  Bullock*  s  Blood  for  making  Colours  near  to 

Public  Ways  (a). 

That  T.  D.  late  of,  &c.  on,  &c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at,  &c.  afore- 
said, in  a  certain  building  belonging  to  the  dwelling-house  of  the  said  J.  B.  there 
situate  and  being,  and  also  near  the  dwelling-house  of  divers  subjects  of  our  said 
lady  the  Queen,  and  near  divers  public  streets  and  common  highways  there,  did 
unlawfully  boil  and  cause  to  be  boiled  a  great  quantity  of  bullock's  blood  and  other 
filth,  for  the  making  and  mixing  of  colours,  whereby  divers  noisome  and  unwhole- 
some smells,  on,  &c.  aforesaid,  and  on  the  said  other  days  and  times  during  the 
time  aforesaid,  at,  &c.  aforesaid,  did  from  thence  arise,  so  that  the  air  was  thereby 
greatly  corrupted  and  infected,  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  lady  the  Queen,  not  only  there  inhabiting  and  residing. 


(r)  See  stat.  33  H.  VIII.   c.  9  ;    1  (and  the  indictment  be  moved  by  cerfto- 

Hawk.  c.  92;  and  42  6.  III.  c.  119,  re-  rarit)  and  a  conviction  ensue,  he  will  be 

specting  Little  Ooee.  entitled  to  his  costs  as  a  party  grieved, 

(a)  See  ante,  p.  427.     If  the  prose-  5  W.  &  M.  c.  ll,s.  3.     See  poet ^  Chap. 

entor  be  one  of  the  persons  whose  com-  XIII.  Sect.  4. 
fort  the  annoyance  particularly  affected, 


but  ilio  going,  returaiag.  passing,  and  reputing  througti  the  uid  itncu  and  hl^ 
w>j9  (here  ;  against  tLc  peace,  &c. 

Indictment  for  erecting  a  Furnace  with  a  Boiler,  and  unnrj  it  for  L 
boiling  of  Tripe  and  Offal  of  Btaslt. 

Thkl  T.  D.  latn  of.  Slc.  on,  &r.  with  force  snd  anai,  at.  &c.  neir  the  dwellJ^ 
hooHS  of  diven  liege  subjects  of  our  said  Isdy  the  Queen  theie.  and  alto  near  diia' 
streetB  and  common  higbways  there,  did  unlawfully  and  injuriously  errct  and  tet  t^ 
and  cauae  to  be  erected  and  set  up,  a  cerlaiu  furnace,  with  a  holler,  to  be  need  A 
boiling  of  tripe  and  other  eutnili,  and  oRkl  of  beaala.  and  that  the  said  T.  D.  a 
the  said,  lee.  and  on  divert  other  daja  and  timei  between  that  day  and  the  da;  of  tl 
taking  of  this  inquisitJOD,  at,  &c.  aforesaid,  divers  large  qnanlitics  of  tripe  and  at 
entrails,  and  oflal  of  beasts,  in  the  said  boiler  nntawfallj  and  iojuiioualy  did  tn 
whereby  diTcra  noisome  and  unwholesome  smokes  and  smell!   did  then,  and  on 
■aid  other  days  and  times,  from  thence  there  arise,  so  that  the  air  there 
corrupted  and  infected  ;  to  the  great  dimage  and  common  nuisance  of  all  the  I 
■ubjecCs  of  our  said  lady  the  Queen,  not  only  near  the  same  place  inhabiting  « 
residing,  but   also  in  and  through  the  said  common  streets  and  highway 
returning,  passing,  and  repassing,  and  agsinsl  the  peace,  Jbc. 

Indictment /or  using  a  Shop  in  a  Market  as  a  Slaaghter-house  Jar 

killing  Sheep  and  Calves. 

That  P.  Q.  late  of.  &c.  on,  Ice.  and  at  divers  other  days  and  times  then  before  M 

&c.  in  a  certain  shop  of  him  the  said  P.  Q.  ailnate  aud  being  in  a  common  mufa 

place  called  the  shambles,  the  said   market  being  a  common  passage  for  all  tk 

to  go,  return,  pass,  and  repass  at  their  free  will  and  pleasure,  did  unlawfully  and 
iojuiionsty  lull  and  slay,  and  cause  to  be  killed  and  slain,  lii  sheep  and  two  calfet, 
and  the  excrements,  blood,  entrails,  and  other  filth  coming  from  the  said  sheep  and 
calves,  did  then  and  on  the  said  other  days  and  times  respectiTely,  there  cause  and 
permit  to  lie  and  remain  in  the  said  shop  for  a  long  time,  to  wit,  for  the  apace  of  tix 
hours  on  each  of  those  days,  whereby  dirers  filthy  and  unwholesome  smells  and 
(tenches  from  the  eicrement,  blood,  entraili,  and  other  lilth,  coming  from  the  ilmip 
and  calves  aforesaid,  then  and  on  the  said  other  days  and  times  respectively,  there 
did  arise,  and  the  air  there  was  thereby  greatly  corrupted  and  infected  ;  to  the  great 
damage  and  common  nuisance  not  only  of  all  the  liege  subjects  of  oor  said  lady 
the  Queen  near  there  iobabiting  aud  dwelling,  but  also  of  all  other  the  liege  sabjectl 
of  oar  said  lady  the  Queen  in,  by,  and  through  the  said  common  market  and  passage 
going,  returning,  passing,  repassing,  and  labouring,  and  against  the  peace,  lie. 

Indictment  for  laying  Dung  near  a  Public  Street,  whereby  the  Air 

was  infected  and  Inhabitants  annoyed(_b). 

That  B.  B.  late  of,  Sec.  On,  &c.  and  on  divers  other  days  and  times  between  that 

day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at,  &c.  afore> 
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•aid,  to  wit,  in  m  eertaiii  cobibod  and  pablie  highway  there,  called  Bishqi's  Wharf, 
vBiawially  aad  uqnrioaaly  did  put,  place,  and  leave,  and  earned  and  procured  to  be 
pal,  placed,  and  left,  divers  laife  quandtiea  of  dung  and  filth,  whereby  divers 
■osious  and  unwholesome  smells  from  the  said  dung  and  filth  did  then  and  there 
arise,  and  thereby  the  air  there  became  and  was  greatly  corrupted  and  infected ;  to 
die  great  damage  and  common  nuisance  not  only  of  all  the  liege  subjects  of  our  said 
lady  the  Queen  inhahitlug  and  residing  near  the  place  wherd  the  said  dung  and  filth 
uus  so  put,  placed,  and  left  as  aforesaid,  but  also  of  all  other  liege  subjects  of  our 
mii  lady  the  Queen,  in,  by,  and  through  the  said  highway,  and  near  the  place  afore- 
going, retuniing,  paasing,  and  repassing,  and  against  the  peace,  &c. 


Imdielmeni  for  keeping  a  furious  bog  unmuzzled  near  a  Highway. 

That  J.  B.  late  of,  ttc.  on,  &c.  and  on  divers  other  days  and  times  between  that 
diy  and  tiie  day  of  the  taking  of  this  inquisition,  at,  &c.  Aforesaid,  near  unto  the 
faeea's  common  highway  there,  unlawfully  did  k6ep,  and  still  doth  keep,  a  certain 
kifs  dog,  of  a  very  fierce  and  furious  nature,  and  the  Said  dog,  on,  &c.  and  on  the 
■id  other  days  and  times,  at,  &c.  afoi^esldd,  hear  unto  the  said  highway  there,  un- 
IsafaBy  did  permit  and  suffer,  and  still  doth  permit  and  sufTer,  to  go  unmuzzled, 
ad  at  large,  he  the  said  J.  B.  at  the  said  several  days  and  times  well  knowing  the 
wmk  dog  to  be  of  a  very  fiei^  and  savage  nature  and  disposition,  and  prone  to  bite, 
awry,  and  injure  all  persons  passing  and  repassing  on  the  said  highway,  by  reason 
whereof  the  hege  subjccb  Of  our  said  lady  the  Queen,  on  the  said,  &c.  at,  &c.  afore- 
■id,  eould  not,  nor  can  they  now,  go,  return,  pass,  and  labour  in  and  through  the 
■id  Mfhway  there,  Without  great  hazard  and  danger  of  being  bit,  maimed,  and  torn 
hf  the  said  dog,  and  losing  their  lives ;  to  the  gntet  dJUnag6,  terrOr,  iind  common 
5cc  und  against  the  peace,  it6. 


Indictment  for  keeping  Hogs  near  a  public  Street, 

That  H.  D.  late  of,  &c.  on,  Sec.  and  on  diters  other  days  and  times  between  that 
hj  lad  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at,  &c.  near 

of  dung,  fish,  sea-weed,  and  other  de- 
scriptions of  manure  for  short  periods 
near  the  places  where  they  are  collected, 
in  order  to  be  taken  to  neighbouring 
fields  for  the  improvement  and  promo- 
tion of  agriealture.  Large  quantities  of 
manure  are  frequently  collected  in  large 
cities,  and  laid  in  heaps  on  the  banks  of 
canals  and  navigable  rivers,  (or  convey- 
ance by  barges  and  boats.  In  these,  and 
such  like  instances,  the  general  benefit 
appears  to  counterbalance  the  local  in- 
convenience, especially  if  the  offensive 
matter  remain  no  longer  on  each  occa- 
sion than  the  necessity  of  the  c&se  r^- 
quires.  But  see  R.  v.  Gore  (the  Pud- 
dledock  CBBe)t  K.  B.  1836  ;  Knowlet  for 
the  defendant ;  and  R.  v.  Pollock  and 
Othtrt,  Q.  B.  Trin.  1838,  Gas  Works  in 
Westminster,  referred  to  Mr.  Starkie : 
also  R.  V.  Ward,  4  Ad.  &  E.  384  ;  6 
Nev.  &  Man.  38. 

F    F 


Weid  V.  Hornby,  7  Eaf  t, 
199;  Blisf  v.  Mali,  5  ScoU,  500 ;  4  Bing. 
N.  C.  183 ;  BUiotmm  v.  Fettkam,  2  id. 
134;  2  Scott,  174  ;  Leeds  v.  Shakerley, 
Oo.  EL  751 ;  H.  V.  Cro$a,Z  Campb.  227 ; 
1  Russ.  C.  &  M.  305  ;  though  in  jR.  v. 
KtmiU,  Peake,  C.  N.  P.  91,  Lord  Kenytm 
lad,  that  in  neighbourhoods  where  offen- 
■le  tndca  have  been  borne  with  for  many 
}vn,  they  are  not  indictable  nuisances 
■tesi  matesially  increased  by  a  new  ma^ 
tdacture ;  and  aee  R,  v.  fTof/f,  M.  & 
lialk.  281.  But  length  of  time,  accom- 
faied  by  particular  circumstances  of 
piblie  convenience  of  one  kind,  opposed 
to  the  puUic  inconvenience  of  another, 
*ill  sometimes  go  a  great  way  in  making 
Vtlh  judges  and  jurors  very  unwilling 
ta  eanrict.  One  case  is  instanced  in 
^  v.  Swdtk,  4  £lsp.  Ill,  and  another  is 
wtstimwHy  occurring  respecting  the  sub- 
ytt  of  thai  precedent ;  vis.  the  deposit 
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tbe dwelling -hoiucs of  diTfln liege  nbjectt  of  onrnidladj  the  Qneea, lad iko nor 
lUiera  public  atreeti  ind  codhhoh  bigfawaji  then,  did  keep  and  jet  dMh  keep  diim. 
to  wit,  lix  hogs ',  ind  the  uid  hogi  theo  end  there,  to  wit,  on,  &c.  and  on  tbr  w) 
other  days  and  times,  at,  &c.  aforeuid,  Dnleirfiillr  mil  iajuiioiuly  did  feed,  and  jd 
do  feed,  nith  the  offal  of  fiah,  and  cntniU  of  beuti,  and  other  fild),  bj  itMa 
whereof  diven  noiBOme  and  unwholeiome  amelli  and  atencbe*  doriog  the  dme  afore- 
■aid,  did  from  thence  there  ariae,  and  the  air  there  was  and  jet  ia  therebj  gnatly 
comipted  and  infeeted  ;  to  the  great  damage  and  conunon  Doinuice,  Ac.  and  apiait 
the  peace,  lie. 

Indictment  for  knowingly  kerping  an  unruly  Butlin  a  Field  tknuglt 
which  there  was  a  public  Footway. 
That  R.  O.  late  of,  &c.  on,  &c.  and  on  dixen  other  daja  and  timea,  betwen  tbit 
da;  end  the  day  of  the  taking  of  this  inquiaitioD,  unlawfully  did  keep  at  large,  ud 
atill  doth  keep  at  large,  a  certain  bull,  of  a  very  fierce,  fncioBa,  and  nnroly  utair. 
in  a  certain  open  field  called  the  Milking  Future,  aituate,  lying,  and  beiug  il  tbt 
parish  of  N.  in  the  said  county  of  M,  (the  tame  field  on  the  dajs  and  timea  ■(oR- 
said,  and  still,  being  in  the  posieiaion  and  occupation  of  him  the  said  R.  0.1  and 
that  before  and  at  tbe  time  of  committing  of  the  offence  hereafter  nentioned,  thtie 
was,  and  stilt  is,  a  certain  ancient  common  and  pablie  footwaj,  leading  trom  Uw 
town  of  M.  in  the  pariah  sforeaaid,  through  and  along  the  said  field,  tawvda  and 
unto  tbe  town  of  B,  in  the  aame  county,  naed  for  all  the  liege  aubjecti  of  ear  nid 
lady  the  Queen  to  pais  and  repass  in,  through,  over,  and  along  the  aame  at  their 
free  will  and  pIpoEure,  about  their  lawful  aJFairs  and  bnainesa.  And  that  the  said 
bull,  on,  &c.  at,  &c.  furiouely  ran  at,  to,  and  against  one  W.  T.  D.  a  liege  inbfect 
of  our  said  lady  the  Queen,  then  passing  in  und  along  tbe  aaid  footway,  in  the  nkl 
lielil,  about  bis  lawful  affairs  and  business  ;  and  Chen  and  there,  with  ita  bead  and 
boma  furiously  poshed  at,  cast  down,  and  prostrated  the  aaid  W.  T.  D.  tbeie,  and 
greatl<r  hurt,  bruised,  gored,  and  wounded  the  said  W.  T.  D.  in  and  npou  t^  left 
shoulder  of  him  the  said  W.  T.  D,  insomuch  that  hia  life  waa  greatlj  deapaiied  of. 
And  tbe  jurors,  &c.  that  the  said  bull  afterwards,  to  wit,  on,  Sm.  and  on  the  aaid 
other  days  and  times  aboie  mentioned,  at,  &c.  so  being  in  the  aaid  field,  and  of  hA 
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Indictment  for  exposing  a  Child  infected  with  Small- Pox  in  the 

Public  Streets  (c). 

That  on,  &c.  E.  R.  an  infant  of  tender  age,  to  wit,  about  the  age  of  four  years, 
was  infected,  ill,  and  sick  of  and  with  a  certain  contagious,  infectious,  and  dangerous 
disease  and  sickness,  called  the  small- pox,  at,  &c.  And  that  M.  B.  the  wife  of  C.  B. 
Imte  of,  &c.  aforesaid,  haying  the  care  and  nurture  of  the  said  £.  R.  well  knowing  the 
premises  aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so  infected,  ill,  and 
sick  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid, 
unlawfully  and  injuriously  did  take  and  carry  the  said  E.  R.  into  and  along 
a  certain  open  public  street  and  passage,  called  Market-street,  situate  in  the  parish 
of  St.  John,  in  the  town  of  N.  in  the  county  of  N.  aforesaid,  used  for  all  the 
liege  subjects  of  our  said  lady  the  Queen,  on  foot,  to  go,  return,  and  pass  in,  along, 
and  through,  in  which  said  public  street  and  passage  there  were  diyers  liege 
subjects  of  our  said  lady  the  Queen,  and  near  unto  and  by  divers  dwelling-houses, 
habitations,  and  residences  of  divers  liege  subjects  of  our  said  lady  the  Queen, 
then  there  dwelling,  inhabiting,  and  residing,  and  unto  and  into  a  certain  com- 
mon highway,  situate  and  being  in,  &c.  aforesaid,  used  for  aU  the  liege  subjects 
of  our  said  lady  the  Queen,  on  foot,  and  with  horses,  coaches,  carts,  and  carriages, 
to  go,  return,  pass,  ride,  and  labour  in,  along,  and  through,  and  in  and  along  which 
sud  common  highway  there,  divers  liege  subjects  of  our  said  lady  the  Queen  were 
then  going,  returning,  passing,  riding,  and  labouring,  and  amidst  and  among  divers 
fiege  subjects  of  our  said  lady  the  Queen,  who  then  and  there,  to  wit,  in  the  same 
common  highway,  in  the  parish  and  county  aforesaid,  had  met  and  assembled 
together ;  and  that  the  said  M.  B.  afterwards,  and  whilst  the  said  E,  R.  was  so 
infected,  ill,  and  sick   as  aforesaid,  to  wit,  on,  &c.,  and  on  divers  other  dajrs  and 

times,  between  that  day  and  the day  of in  the  same  year,  at,  &c, 

aforesaid,  wrongfully  and  injuriously  did  take  and  carry  the  said  E.  R.  into  and 
along  the  aforesaid  open  and  public  street  and  passage,  called,  &c.  and  near  unto  and 
by  the  aforesaid  dwelling-houses,  habitations,  and  residences  of  divers  liege  subjects 
of  our  said  lady  the  Queen,  there  dwelling,  inhabiting,  and  residing,  and  also  near 
unto  and  by  divers  liege  subjects  of  our  said  lady  the  Queen,  in  the  said  open  and 
public  way  and  passage,  on,  &c.  and  on  the  said  other  days  and  times  there  being, 
to  the  great  and  manifest  danger  of  infecting  with  the  said  contagious,  infectious, 
and  dangerous  disease  and  sickness  called  the  small-pox,  all  the  liege  subjects  of  our 
said  lady  the  Queen,  who,  on  the  several  days  and  times  aforesaid,  were  in  and 
near  the  aforesaid  open  and  public  way  and  passage,  dwelling-houses,  habitations, 
residences,  and  common  highway,  and  who  had  not  had  the  said  disease  and  sick- 
ness ;  to  the  great  damage  and  common  nuisance,  &c.  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  M.  B.  well  knowing  that  the  said  E.  R.  was  so 
infected,  ill,  and  sick  as  aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so 
infected,  ill,  and  sick,  to  vrit,  on  the  said,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  said.  Sec.  in  the  same  year,  with  force  and  arms,  at,  9cc, 
■foresaid,  unlawfully  and  injuriously  did  take  and  carry  the  said  E.  R.  into  and 


(e)  See  Jt.  v.  VantandiUo,  4  M.  &  S.       Barrett,  4  M.  &  S.  272. 
73;  it.  ▼.  SuttOH,  4  Burr.  2116;  R.  v. 
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•long  the  afereadd  open  pnbUc  mj  ind  p«m^,  cilUd,  Ac  iitiMta  ud  bdng,  b. 
■nd  near  unto  uid  bj  the  afomaid  dwelUng-hOKMii  hmbttatiimi,  and  rendeaeciiil 
diiflre  liege  labjecti  of  oar  laid  ladj  the  Qoecn,  then  dweUing,  inhabitiBg,  ui 
reaidiDg,  md  alio  near  onto  and  by  diicn  li^e  iiili)ecti  oT  our  nid  lady  tlw  ftnm. 
in  the  aaid  open  public  way  and  passage,  on,  &«.  mi  on  the  wd  oAer  daji  ml 
timea  aa  lagt  mentioiied,  then  being,  to  the  great  and  nianifnt  danger  of  inlWiij 
Kith  the  taid  contagion*,  infectioui,  and  daogtroni  diaeaao  and  alekiim  aUed&c 
•■nall-poi,  diTera  of  the  liege  eabjecti  of  onr  iud  lady  the  Queen,  who  on  Oe  arid, 
ftc.  and  oa  the  lajd  dif  en  other  daji  and  timei  U*t  mentioned,  were  in  the  nii 
open  and  public  way  and  paaaage,  and  who  dwelled,  inhabited,  and  raaded  Cbac 
and  near  thereto,  and  who  were  liable  to  take  the  latd  diaeaae  and  aickneai ;  to  At 
gi«at  damage  and  common  nuUance,  &c.  and  agalnit  the  peace,  Ac. 


SECTION  XX. 
Offigeb — Refusiho  to  Accept,  Abvbino,  or  NEOLEcriiio. 

1.  It^fiaiitg  to  aeetpt  Offiett. 

2.  OaiHmilliHf  Exiortion,  QpprvHon,  or  Aw^  n  Ofleti. 

3.  Negleetiitg  Ihe  Dutiei  </  (fgteit. 

I .  Refusing  to  accept  O^ceit] — The  refiiu)  to  accept  offices  which 
parties  are  liable  to  serve,  and  to  which  they  are  duly  appointed,  ii  an 
indicUble  oSetice.  Thag  a  person  duly  chosen  is  indictable  fer  Tduang 
to  take  on  himself  the  office  of  constable  of  a  parish  which  he  bh>- 
bitB(ff);  or  the  office  of  overseer  of  the  poor(e),  or  any  othH 
ministerial  office;  but  notice  of  the  appointment  must  lint  be  gircn 
him ;  and  the  indictment  must  show  the  duty  he  has  violated,  by  set' 
ting  out  the  mode  in  which  he  was  appointed,  and  how  he  became 
liable  to  serve  (J"). 
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one  of  tiie  chief  oonftablei  of  the  hundred  aforesmid,  in  the  room  and  instead  of  one 
C.  D.  whereof  he  the  said  A.  B.  afterwardB,  to  wit,  on  the  same  day,  and  in  the 
year  aforesaid,  at  the  parish  aforesaid,  within  the  hundred  and  county  aforesaid, 
had  notice  ;  nerertheless  the  said  A.  B.  his  duty  in  that  hehalf  not  regarding,  but 
conirifiug  and  intending  wholly  to  neglect  to  serre  the  said  office  of  chief  constable, 

on  the  said day  of in  the year  aforesaid,  and  continually  afterwards, 

BntQ  the  day  of  the  taking  of  this  inquisition,  at  the  parish  aforesaid,  within  the 
hundred  and  county  aforesaid,  unlawfully,  wilfully,  obstinately,  and  contemptuously 
did  wholly  neglect  and  refuse  to  take  upon  himself  and  to  execute  the  said  office  of 
chief  constable,  within  the  said  hundred  of  O.  in  the  county  aforesaid ;  to  the  great 
hindrance  of  public  justice,  and  against  the  peace,  &c. 

Indictment  for  refusing  to  take  the  Oath  of  Constable  of  a  Manor^ 
to  which  Office  Defendant  was  duly  elected  at  a  Court-leet,  and 
for  refusing  to  be  sworn  into  Office,  after  a  Certificate  from  the 
Steward  to  two  Justices,  and  Notice  to  do  so  (A). 

That  on,  &c.  at  a  court-leet  of  8ir  T.  L.  knight  and  baronet,  lord  of  the  manor 
of  H.  in  the  said  county  of  W.  then  held  in  and  for  the  said  manor  of  H.  before 
P.  Q.  gentleman,  then  being  steward  of  the  said  court  of  the  said  Sir  T.  L.  lord  of 
the  said  manor,  T.  O.  late  of,  &c.  within  the  manor  aforesaid,  in  the  county  afore- 
said, baker,  according  to  the  custom  of  the  said  manor,  was  duly  nominated  and 
elected  by  R.  R.,  S.  S.,  &c.  [the  namet  ^f  the  jtarwn]  the  jury  then  and  there  duly 
sworn  at  the  said  court-leet,  as  well  for  our  said  lady  the  Queen,  as  for  the  said  lord 
of  the  said  manor,  according  to  the  custom  of  the  said  manor,  one  of  the  constables 
of  the  said  manor  of  H.  for  the  year  then  next  ensuing  (he  the  said  T.  O.  then 
being  an  inhabitant  and  resident  of  and  within  the  said  manor,  and  a  fit  person  to 
be  so  nominated  and  elected,  and  a  person  liable  to  be  nominated  and  elected  to  the 
said  office),  to  wit,  &c. ;  and  that  afterwards,  to  wit,  on,  &c.  at  the  parish 
aforesaid,  in  the  manor  and  county  aforesaid,  the  said  T.  O.  had  notice  from  the 
said  P.  Q.  so  being  steward  as  aforesaid,  of  such  his  nomination  and  election  as 
aforesaid ;  and  that  afterwards,  to  wit,  on,  &c.  at,  hjc:  aforesaid,  in  the  manor  and 
county  aforesaid,  the  said  P.  Q.  then  being  such  steward  as  aforesaid,  did  certify 
under  his  hand  and  seal  to  Sir  A.  H.  baronet,  and  the  Rev.  C.  S.  clerk,  two  of  her 
majeaty's  justices  of  the  peace,  assigned,  &c.  in  said  county  of  W.  in  petty  sessions 
assembled  at  K.  in  the  said  county  of  W.  that  the  said  T.  O.  had,  according  to  the 
custom  of  the  said  manor,  been  appointed  at  a  court-leet  held  in  and  for  the  said 
manor  of  H.  on,  &c.  constable  of  the  said  manor  of  H.  whereupon  the  said  Sir  A.  H. 
baronet,  and  C.  S.  clerk,  the  justices  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  did  make  and  issue  a  certain  summons  under  their  hands  and  seals 
directed  to  the  constable  of  H.  aforesaid,  for  that  time  being,  thereby  requiring  him 
the  said  constable  forthwith  to  summon  the  said  T.  O.  to  appear  before  them  the 
said  Sir  A.  H.  baronet,  and  C.  S.  clerk,  being  such  justices  as  aforesaid,  at  the 
session-house  in  K.  aforesaid,  on,  &c.  by  one  of  the  clock  in  the  afternoon  of  the 


of  the  election,  and  of  the  notice  of  it,       Escapes ,  and  next  form. 

must  be  set  forth,  2  Haw.  c.  10,  s.  46  ;  (A)  See  R.  ▼.  Motley ,  Bart.,  3  Ad.  & 

Bac  Ab.  tit.  Cotutable  (A).    Ante,  tit.      El.  488. 
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■une  day,  to  take  the  oath  of  offiw  of  cooatabla  fbr  the  Mid  Manor  of  H.  ao  btn( 
nominated  and  elected  fbr  and  to  that  office  aa  aforesaid ;  and  (be  jnron,  Ac.  it 
farther  preient,  that  the  aaid  T.  O.  afterward*,  to  wit,  on,  ace.  at,  he.  afomud. 
waa  daly  lummoiied  by  X.  Y.  th«D  bting  inch  eonttalile  of  the  manor  of  H.  iIbr- 
said,  to  appear  bdbra  the  aaid  Sir  A.  H.  baionet,  and  C.  S.  clerk,  being  incli  iu- 
ticea  ai  aToreaaid,  at  the  aaid  eeaaion-boua  In  K.  aforaadd,  on,  Sk.  afnreuid.lj 
one  of  the  clock  ia  the  afternoon  of  that  day,  to  take  tbe  oath  of  office  afonoid, 
accordiog  to  the  tenor  of  the  aaid  anmmon*,  and  that  although  the  aaid  T.  0,  per- 
aooallj  appeared  before  the  said  Sir  A.  H.  haronet,  and  C.  S.  clerk,  on  the  di;  lad 
at  the  place  in  that  behalf  aforesaid,  according  to  the  lanunona  aforesaid,  aid  wM 
[ben  and  there  required  by  the  laid  Sir  A.  H.  bamnet,  and  C.  S.  clerk,  to  take  Uu 
aaid  oath  of  office  of  conttable  of  and  tor  the  aaid  manor  of  H.  according  to  Ibe 
nominaCiou  and  election  aforeiaid,  yet  the  laid  T.  O.  then  and  there,  to  wil,  on.&c. 
at,  &c.  unlawfully,  wilfully,  obstiaatcly,  and  contemptuoiuly  did  refute  and  dnir, 
and  still  doth  lefuae  and  deny,  to  take  the  said  oath  of  office,  and  to  be  doty  nmni 
in  the  laid  office  of  constable  of  and  for  the  said  manor  of  H.  for  the  year  nrit  ea- 
Buing.  and  to  take  upon  bim  the  said  office  of  conitable  ;  contrary  to  bi*  dntjiatbu 
behalf,  to  the  great  hindrance  of  jostice,  am!  againat  the  peace,  &c. 

Indictment  for  refusing  la  serve  the  Office  of  Overseer  (»). 
That  on,  &C.  at,  &c.  B.  C.  enquire,  and  D.  E.  eaqnire,  then  and  yet  being  tm 
of  t)ie  Justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  of  onr  aid 
Udy  the  Queen  in  tbe  saiil  county  of  M.  and  also  to  hear  and  detennine  ditcn 
fi^luuies,  trexpasaes,  and  Other  miademesnours  commitCed  in  the  BimB  county,  (ost 
of  tliem  then  being  of  the  quomm)  and  both  dwelling  near  the  laid  parish  of  A.  in 
the  county  of  M,  aforesaid,  did  under  their  handi  and  seala  nominate  and  appoiit 
F.  G.  late  of,  tte.  then  being  a  anbatantial  hooaeholder  in  the  aaid  parish  of  A.  ia 
the  county  Bforeaaid,  to  be  oierseer  of  the  poor  of  the  said  pariah  for  the  year  thts 
eneuing,  according  to  the  form  of  the  statute  in  such  case  made  and  pra?ided.  Aad 
that  Brtecwards,  to  wit,  on,  &c.  at,  &c.  he  the  said  P.  G.  had  due  notice  of  the  aid 
nomination  and  appointment,  and  was  duly  and  legally  sened  therewith ;  yet  ke 
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Indictment  far  not  appearing  when  summoned  as  a  Juror  on  a 

Coroner* s  Inquest  {j). 

Bortmgh  qfR,  i  That  on,  &c.  at,  &c.  one  A.  B.  died  within  the  limiU  of  the 
to  wit,  J  borough  of  R.  in  the  county  of  Berks,  of  a  sudden  aiifl  Tiolent, 
and  not  natural  death,  and  that  the  body  of  the  said  A.  B.  then  lay  dead  in  the 
parish  of  St.  6.  within  the  limits  of  the  borough  aforesaid,  whereof  information 
had  been  then  and  there  duly  given  to  J.  J.  B.  esquire,  who  then  was  the  coroner  of 
the  borough  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
thereupon  the  said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  to  wit,  on  the  said 

day  of in  the  year  aforesaid,  in  the  parish  of  St.  G.  within  the  limits 

of  the  borough  aforesaid,  duly  made  his  certain  warrant  in  writing  under  his  hand 
and  seal,  as  such  coroner  as  aforesaid,  directed  to  the  constables  and  wardens  of  the 
said  borough,  whereby  the  said  coroner  in  her  majesty's  name  charged  and  com- 
manded them,  that  on  sight  thereof  they  should  summon  and  warn  twenty-four 
able  and  sufficient  men  of  their  constablewick  personally  to  appear  before  him  on 

the  said day  of ,  at  —  o'clock  in  the ,  at  the  house  known  by  the 

sign  of  the ,  in street,  in  the  said  borough,  then  and  there  to  do  and 

execute  all  such  things  as  should  be  given  them  in  charge  on  behalf  of  our  sovereign 
lady  the  Queen's  Majesty,  touching  the  death  of  the  said  A.  B.,  and  that  they 
bhould  make  a  return  of  those  whom  they  should  so  summon.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C.  D.  of  the  parish 

of  St.  G.  within  the  borough  aforesaid, on  the  said  — —  day  of > 

in  the  year  aforesaid,  and  long  before,  was  an  inhabitant  householder  of  the  parish 
of  St.  'G.  aforesaid,  within  the  borough  aforesaid,  and  a  person  able  and  sufficient 
to  do  and  execute  all  such  things  as  might  and  should  be  given  to  him  in  charge, 
on  behalf  of  our  said  lady  the  Queen,  touching  the  death  of  the  said  A.  B.,  and 
that  he  the  said  C.  D.  then  and  there  was  duly  summoned  and  warned  personally 
Co  appear  before  the  said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  at  the  time 
and  place  aforesaid,  to  do  and  execute  all  such  things  as  there  might  be  given  to 
him  in  charge  touching  the  prembes  aforesaid.  Nevertheless  the  said  C.  D.  wholly 
neglecting  his  duty  in  that  behalf,  did  not  nor  would  personally  appear  before  the 
said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  but  so  to  do,  and  to  do  his  duty 
on  that  behalf,  then  and  there  totally  did  neglect,  and  wilfully,  obstinately,  and  con- 
temptuously did  make  default,  against  the  form  and  effect  of  the  said  warrant  and 
summons ;  in  contempt,  &c.  and  against  the  peace,  &c. 

2md  Commt. — ^That  the  said  C.  D.  on  the  said day  of in  the  year 

aforesaid,  and  long  before,  was  an  inhabitant  of  and  in  the  parish  of  St.  G.  afore- 
said, within  the  borough  aforesaid,  and  that  he  the  said  C.  D.  then  and  there  was 
duly  summoned  and  warned  personally  to  appear  before  the  said  J.  J.  B.  so  being 

such  coroner  as  aforesaid,  at [the  particular  time  and  place  stated  in  the 

trarron/] ,  to  do  and  execute  all  such  things  as  then  and  there  might  be  given  to  him 
in  charge  touching  the  death  of  the  said  A.  B.  then  lying  dead  in  the  parish  of 


(»  MSS.  T}r.  R.  V.  Bunce,  A.  D.       Jones,  Stra.  1145;  R.  y.  Lone,  id.  H20  ; 
1834.     See  sUt.  4  Ed.  I.  c.  2.    R.  v.       2  Inst.  225  ;  Fortescue,  c.  25. 
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St.  G.  troreuid,  within  tlM  borongti  afbraidd,  of  •  nolent  daath.  NsTBrtUtM, 
the  uid  C.  D.  WI10U7  neglecting  hii  iatj  in  that  bAiil,  did  not  nor  wmld  pt- 
■onall;  appear  before  the  uid  J.  J.  B.  M  baing  mch  Eoroncr  •■  aloRaud,  ^od  tk 
occalion  aforeMid,  bnt  lo  to  do,  and  to  do  hii  dnt;  in  that  behalf,  then  aod  llm 
totally  did  ntgfiect,  and  wilfnll;,  obttinately,  and  coatemptvonalj  did  make  drfuKj 
In  contempt,  81c.  and  againat  tba  p«>ce,  la:. 

2.  Committmg  Extortion,  Opprettum,  or  Fraud  iia  Office.} — Eitor- 
tian  is  the  unlawful  taking  by  sn  officer,  hy  colourof  his  office,  of  aoy 
mone;  or  thiQ^  of  value,  when  none  is  due  ;  or  when  lew  is  due ;  or 
when  the  money  taken  it  not  yet  due  (A).  Thus,  if  s  churchwafdeo 
obtain  any  valuable  thing  by  colour  of  his  office  (/)  ;  if  a  coroner  re- 
fuse to  take  an  inquisition  till  hia  f^  are  paid  (m) ;  if  an  under-sheiiff 
refuse  to  execute  process  till  he  has  received  hia  fees,  or  take  a  bond 
for  them  before  execution  is  sued  out;  they  will  be  respectively  gailij 
of  extortion.  At  common  law  this  offence  was  punishable  as  a  hig^ 
misdemeanour,  by  fine,  imprisonment,  and  removal  from  office.  "Hie 
statute  of  Westminster  the  First  (3  Ed.  I.  c.  26),  which  is  in  affirm- 
ance of  the  conimoD  law,  declares  and  enacts  that  it  shall  be  extor- 
tion for  auy  sheriff,  or  other  minister  of  the  king,  whose  office  in 
any  way  concerns  the  execution  and  administ ration  of  justice  or  the 
common  good  of  the  subject,  to  take  any  reward,  except  what  he  re- 
eeivea  of  the  king ;  and  this  statute,  in  addition  to  the  common  hv 
penalties,  provides  that  the  party  offending  shall  yield  twice  as  mod 
as  he  has  taken ;  thereby  giving  to  the  party  aggrieved  an  actioD  to 
recover  double  the  value.  But  the  stated  and  known  fees  allowed  by 
the  courts  of  Justice  to  their  officers  are  not  affected  by  this  statute, 
and  may  be  lawfully  claimed  as  of  right  by  the  offioers(a). 
,,  all  who  n 
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against  by  criminal  information  in  the  queen's  bench ;  bnt  they  are 
not  so  liable  for  mere  error ;  and  the  difficulty  of  proving  a  corrupt 
motive,  even  where  it  exists,  generally  renders  such  proceedings  in- 
effectual. 

Indictment  against  a  Constable  for  extorting  arui  obtaining  Money 
under  colour  of  discharging  a  Bench  Warrant. 

That  A.  B.  late  of,  &c.  on,  &c.  then  being  one  of  the  constablet  of  the  8ai4 
parish,  at,  &c.  did  take  and  arreit  one  C.  D.  by  colour  of  a  certain  warrant  called  a 
bench  warrant,  which  he,  the  laid  A.  B.  then  and  there  alleged  that  he  had  in  hia 
poaaesaion ;  and  that  the  uid  A.  B.  afterwards,  and  while  the  said  C.  D.  so  remained 
in  his  costody  as  aforesaid,  on,  &c.  at,  &c.  nnlawfolly,  corruptly,  deceitfully,  and 
extorsively,  and  by  colour  of  his  said  office,  did  extort,  receive,  and  take  of  and  firom 
the  jMid  C.  D.  the  sum  of  two  guineas  (r),  as  and  for  a  fee  due  to  him  the  said  A.  B. 
as  sndi  constable  as  aforesaid,  for  the  obtaining  and  discharging  of  the  said  warrant, 
as  he  the  said  A.  B.  then  and  there  alleged ;  whereas  in  truth  and  in  fact,  no  fee 
whaterer  was  then  due  from  the  said  C.  D.  to  the  said  A.  9*  as  such  constable  in 
that  behalf ;  in  breach  of  the  duty  of  his  said  office  of  constable,  and  against  the 
peace,  &c.  («). 

Indictment  against  a  Oaolerfor  Extortion. 

TbaX  on,  &c.  A.  B.  was  committed  to  the  common  gaol  of  the  county  of  M. 
aforesaid,  by  virtue  of  a  certain  warrant  of  commitment  duly  made  by  C.  D. 
esquire,  then  and  yet  one  of  the  justices  of  our  said  lady  the  Queen,  assigned,  &c. 
under  his  hand  and  seal,  bearing  date,  &c.  and  directed  to  the  keeper  of  the  said 
gaol,  by  which  said  wairant  o{  commitment  the  said  keeper  was  required  to  receive 
into  his  custody  the  said  A.  B.,  he  being  charged,  &c.  [rectVe  tht  charge  in  the 
eanmutmeni'],  and  that  G.  l).  keeper  of  the  said  gaol,  afterwards,  to  wit,  on,  8us. 
at,  &€•  did  receive  the  said  A.  B.  into  his  custody  in  the  said  gaol  there  situate,  for 
the  cause  aforesaid,  and  him  the  said  A.  B.  from,  &c.  until,  &c.  in  his  custody  in 
the  said  gaol,  by  virtue  of  the  said  warrant  of  commitment  had,  and  that  the  said 
O.  H.  late  of,  &c.  being  such  keeper  of  the  said  common  gaol  of  the  said  county  of 
M.  as  aforesaid,  but  the  duty  of  his  office  in  that  behalf,  and  the  laws  of  this  realm 
in  no  wise  regarding,  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  unlawfully  and 
mqustly  did  take  a  reward  of  the  said  A.  B.  to  do  his  offiee,  (that  is  to  say)  he  the 
said  G.  H.  did  then  and  there,  by  colour  of  his  said  office,  unlawfully  and  unjustly 
demand,  extort,  receive,  and  take  of  and  from  the  said  A.  B.  the  sum  of  12«.  as  and 
for  his  fee,  for  pretended  ease  and  favour  towards  the  said  A.  B.  in  the  said  gaol, 

(r)  An  information  charging  a  ferry-  taken,  the  legal  amount  must  be  stated, 

man  with  extorting  divers  sums  of  money,  or  the  indictment  will  be  bad,  Reg,  j. 

exceeding  the  old  rates  of  toU,  from  di-  Levy,  in  Q.  B.  8  June,  1839 ;  Blake'e 

vers  subjects  to  the  Attorney  General  case,  3  Leon.  268.     If  the  extortion  is  in 

unknown,  was  held  bad  for  accumulating  levying  an  execution,  the  amount  of  exe- 

several  offences  under  a  general  charge,  cution  must  be  laid  and  shown,  ^^,  v, 

Jt.  V.  Roberts,  Garth.  226.  Levy. 

(«)  See  p.  450.     If  ang  fee  may  be 
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And  the  jonm.  &e.  Ihd  tbe  ^U  6.  H.  bcii^  keeper  at  thit  eomnon  geol  of  Ite 
Mid  coBDtj  of  M.  u  kforenid.  oo,  &c.  at,  Ac.  in  tlie  laid  taol  tlure  nluU,  did 
neeiTC  one  A.  B.  bj  nxtae  of  m  ccitain  mrrut  of  commitBieDt  duly  nude  hj  Ik 
Mid  CD.  t*nwn.  in  thub^alf,  andbe  thcBidG.H.  tiu:  nid  A.  B.  ftom  theb; 
■od  real  lu[  kformid,  ontil,  he.  io  bii  coitodj  in  the  uid  gaol  there  had.  And 
the  joron,  Ac.  that  the  Mid  G.  H.  afterwardi,  to  wit,  on,  &c.at,  &e- imUwfillj  u^ 
unjutlj.  bj  coloBT  of  hit  aid  ofiee,  Od  deaund,  extort,  reccire,  and  take  of  ud 
from  the  fid  A.  B.  the  nua  of  12*.  ai  and  for  hia  ease  and  Atoot  tomrdi  thr  uid 
A.  B.  in  the  said  gaol,  during  the  tinie  aforeaaid,  whereaa  in  trath  and  in  bet  then 
■u  no  fee  or  lum  of  moner  irhataoerer  due  froni  the  wd  A.  B.  to  the  aaid  G.  H. 
in  that  behalf ;  in  contempt,  &e.  and  againit  the  peace,  &c. 

Indictmem  against  a  Toil- Collector /or  extorting  Toll  from  a  Perm 
icho  had  compounded  it). 
That  O.  B.  late  or.  Ice.  laboarer,  bj  colour  of  being  collector  and  rcc^rer  of  (bi 
moDiei  and  colli  at  a  certain  turnpike  or  toll-bar  gate,  litaate  in,  Slc.  afomaid.oa, 
tic.  Kilh  force  and  arm),  at,  &c.  afareiaid,  onlawfullf ,  eitoraiielj,  and  deceitfallf, 
and  of  hi^  owD  wrong,  extorted,  exacted,  aaked,  demanded,  and  received  of  on 
A.  Z.,  husbandman,  the  lum  of  one  ibilUng  and  lixpenee,  for  a  cart  and  tso  hoTMl, 
that  is  to  lay,  siipence  for  a  cart,  and  giipencefor  each  of  two  hones  then  and  tlKK 
drawing  the  aaid  cart  belonging  to  him  the  laid  A.  Z.  for  permitting  the  tame  ta 
|iau  through  the  taid  turnpike  or  toll-bar  gale,  onder  colour  and  pretence  thai  tk 
aaid  A.  Z.  had  neglected  to  take  out  and  obtain  from  him  the  said  O.  B.  racbi 
ticket  or  certificate  of  compoiition,  and  eicmptiOD  from  taU,  ai  ia  permitted  bj  • 
certain  act  of  parliament  paised  in  the  Ihirtr-iiich  year  of  the  reign  of  hii  kK 
Majesty  KJDg  George  the  Tbiid,  iatitulcil  [Arre  iuerf  lit  litlt  nf  tkt  ocf]  ;  vben« 
in  truth  and  in  fact  Lc  ilir  uid  A.  Z.  had  Uken  and  obtained  from  the  said  O.  B. 
and  waii  then  in  puiiressiun  of,  such  ticket  or  certificate  of  compoaition  and  eieaf- 
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■etl,  directed  to  all  constables  and  peace  ofllcers  of  the  same  county,  and  espeoiallj 
to  C.  B.  for  that  pnrpose,  thereby  requiring  them,  and  CTcry  of  them,  upon  sight 
thereof,  to  take,  &c.  [here  $ei  forth  the  warrant'}  t  which  said  warrant,  afterwards,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  was  delivered  to  the  said  C.  B.  to  be  executed  in  due 
form  of  law.  And  that  on,  &c.  at,  &c.  one  H.  H.  of  D.  in  the  said  county  of  S. 
labourer,  was  apprehended  and  taken  into  custody  by  the  said  C.  B.  (who  then,  and 
for  a  long  time  both  before  and  afterwards,  was  one  of  the  constables  of  D.  aforesaid), 
and  by  the  said  C.  B.  carried  and  conveyed  in  custody  before  the  said  P.  Q.  being 
such  justice  as  aforesaid,  at  his  then  dwelling-house,  situate  and  being  at  D.  &c. 
and  there,  to  wit,  at  D.  aforesaid,  examined  by  the  said  P.  Q.  so  being  such  justice 
as  aforesaid,  touching  and  concerning  a  certain  misdemeanour  supposed  to  have 
been  then  lately  committed  and  done  by  the  said  H.  H.  (by  tmlawfully  committing  a 
trespass  upon  the  premises  of  one  X.  Y.  of  D.  aforesaid),  and  the  said  H.  H.  was 
then  and  there  charged  and  accused  before  the  said  P.  Q.  being  such  justice  as 
aforesaid,  with  having  committed  the  said  supposed  offence.  And  the  jurors  aforesaid, 
&c  that  the  said  P.  Q.  being  such  justice  as  aforesaid,  wrongfully,  unjustly, 
wickedly,  and  maliciously  contriving  and  intending  to  hurt,  injure,  oppress,  ag- 
grieve, and  prejudice  the  said  H.  H.  in  this  respect,  and  to  put  him  to  great 
charges  and  expenses  of  his  money,  wholly  to  ruin  him,  on,  &c.  at,  &c.  aforesaid, 
after  the  said  examination  of  the  said  H.  H.  of,  upon,  and  concerning  the  premises 
aforesaid,  ordered  and  directed  that  the  said  H.  U.  should  enter  into  a  certain 
recognizance,  with  two  sureties,  for  his  personal  appearance  at  the  next  general 
quarter  session  of  the  peace  of  our  said  lady  the  Queen  to  be  held  in  and  for  the 

said  county  of ,  to  answer  the  said  charge  ;  and  because  he  the  said  H.  H.  did 

not,  and  could  not  conveniently,  find  such  sureties  as  aforesaid,  he  the  said  P.  Q.  so 
being  such  justice  as  aforesaid,  further  wrongfully,  unjustly,  wickedly  and  mali- 
ciously contriving  and  intending  to  hurt,  injure,  oppress,  aggrieve,  and  prejudice 
the  said  H.  H.  as  aforesaid,  then  and  there,  to  wit,  on,  &c.  at,  &c.  aforesaid,  wrong- 
folly,  unjustly,  and  maliciously,  against  the  will  of  the  said  H.  H.  and  contrary  to 
the  laws  of  this  realm  (by  virtue  and  colour  of  a  certain  warrant  of  commitment  for 
that  purpose  made  under  the  hand  and  seal  of  him  the  said  P.  Q.  being  such 
justice  as  aforesaid),  committed  the  said  H.  H.  a  prisoner,  to  a  certain  prison  called 
the  house  of  correction,  situate  at,  &c.  aforesaid,  to  be  there  safely  kept,  until  he 
the  said  H.  H.  should  enter  into  such  recognizance  with  sureties  as  aforesaid,  and 
until  he  should  be  further  examined  concerning  the  premises  ;  and  then  and  there 
ordered,  directed,  and  commanded  the  then  keeper  of  the  said  prison  to  keep  the  said 
H.  H.  under  close  confinement  in  the  said  prison,  until  the  said  then  next  general 

quarter  session  of  the  peace  for  the  said  county  of ,  or  until  he  should  enter  into 

such  recognizance  with  sureties  as  aforesaid.  And  the  jurors,  &c.  that  the  said  P.  Q. 
being  such  justice  as  aforesaid,  by  virtue  and  under  colour  of  the  said  warrant,  order, 
and  direction,  did,  on  the  said,  &c.  and  for  a  long  time,  to  wit,  for  the  space  of  forty- 
seven  days  then  next  following,  at,  &c.  aforesaid,  wrongfully,  wickedly,  maliciously, 
and  unjustly  cause  and  procure  the  said  H.  H.  to  be  closely  confined  and  imprisoned 
in  the  said  prison,  to  wit,  at,  &c.  aforesaid,  whereby  the  said  H.  H.  during  all  that 


magistrates  is  by  criminal  information,       diet,  this  and  the  following  precedent 
or  by  action,  yet  as  there  are  cases  in      are  here  inserted. 
which  it  may  be  advisable  at  once  to  in- 
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tlro«  onderwent  aiid  nffeml  |TMt  patn,  ud  lurdiUp,  and  wm  depriTed  of  Vt 
liberty,  uid  wu  put  to  Brest  charge*  and  ezpeuKi  in  and  abaqt  Uw  obtaiiuBg  tii 
releaK  and  diiebarge  trota  mch  commitmcDt  and  impriaonment ;  contrarr  to  tW 
doty  of  the  laid  P.  Q.  aa  loch  Jnatics  ai  albreaaid,  and  ajainat  the  paaee.  &<• 

Indictment  agatntt  Juiticet  for  PartiaUt^f  in  refunmg  to  gmt 


TiM  B.  B.  late  of,  &c.  and  G.  I.  late  of,  &c.  on,  fto.  and  long  before,  wen,  ud 
coatiunaUj  ^m  Iheaoe  hitherto  have  been,  and  itill  are,  joKicea  of  onr  nid  1^ 
the  Queen,  auigoed,  &c.  and  acting  in  a  certain  diriaion,  in  the  Hid  couttr  of  N. 
comoioalT  called  the  N.  difiilou,  then  in  which  nid  diTiaion  the  pariah  of  H.  ia 
the  taid  coantj  of  N.  wai,  and  now  is,  litaate.  And  the  jnron,  ftc.  do  talOKt  pre- 
lent,  that  on,  Ac.  aforeaaid,  at  H.  in  the  laid  conntjof  N.  a  genenl  meeting  of  the 
JDiticcB  of  OUT  Mid  lady  the  Qoeen,  autgned,  See.  acting  in  and  for  the  laid  dhi- 
sion  of  the  aaid  coatitj,  ia  which  the  pariah  of  M.  then  wii,  and  ia.  ntnale  «•  ifora- 
aiid,  wai  duly  lummoned  for  the  pnrpoae  of  licenung  peraona  to  keep  eunmoo  inn 
and  aleboDKS  within  the  laid  diiiiion,  and  that  the  aame  waa  dnlj  and  lawfcOy 
holden  in  punnance  of  aoch  aomnions,  and  according  to  the  fbnn  of  the  Matate  in 
■och  cue  made  and  provided,  by  and  before  the  nid  B.  B.  and  G.  I.  acting  fat 
the  diviaioD  and  county  aforeiaid,  and  aa  inch  joiticiei  aa  afbreiaid,  nose  othcn 
of  the  jiuticea  of  the  coanty  of  N.  aforenid  bong  then  and  there  present.  Aid 
the  jnroTi,  St,  that  one  F.  R.  being  k  perion  of  good  Eune  and  of  sober  lift 
and  conversation,  and  being  then  and  there  deairoui  of  keeping  a  coBunoa  ian 
or  alehonie  in  a  certain  booae  titnate  and  being  within  the  said  patiih  of  JL 
in  the  said  coanty  of  N.  and  within  the  diviilan  atbressid,  conunonly  called  and 
known  by  the  nime  or  lign  of  the  Red  Lion,  in  which  said  hovae  the  trade  laJ 
bniinesi  of  a  Tictoaller  wu  then,  and  had  been  daring  fonr  preoadfaig  yeaia  csa- 
tinoally  carried  on  under  and  by  virtue  of  certain  licenses  before  tfaeoi  for  that  par- 
poie  duly  granted  unto  the  said  P.  R.  And  he  the  nid  P.  R.  did  then  and  then 
at  the  uid  general  meetiag  apply  to  the  aaid  B.  B.  and  G.  1.  joaticea  u  afliiiiMJil 
to  grant  to  him  the  aaid  P.  R.  a  license  to  keep  a  common  In 
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Intending  to  oppress,  injure,  hnrt,  and  aggrieve  the  said  P.  R.  by  eolonr  of  their 
nid  ofiioes  of  justices  of  the  peace  as  aforesaid,  did  then  and  there  at  the  said 
meeting  so  held,  on  the  said,  &c.  at,  &c.  aforesaid,  cormptly,  maliciously,  and  un- 
justly, and  without  any  lawful  or  reasonable  cause  whatsoever,  and  from  motiTes 
of  private  partiality  and  fSsvour  unto  and  towards  one  X.  Y.  the  then  keeper  of  a 
certain  other  alehouse  situate  in  the  division  aforesaid,  that  is  to  say,  a  certain  com- 
mon ale  or  victualling-house,  then  kept  by  the  said  X.  Y.  situate  in,  8c6,  aforesaid, 
in  the  said  division,  commonly  called  and  known  by  the  name  or  sign  of  the  B.  Arms, 
refuse  to  grant  to  the  said  P.  R.  the  said  license,  so  by  him  applied  for  as  aforesaid » 
and  did  then  and  there  corruptly,  maliciously,  and  unjustly  prevent  and  hinder  such 
license  from  being  granted  to  the  said  P.  R. ;  in  breach  and  violation  of  the  duty  of 
the  said  B.  B.  and  G.  I.  as  such  justices  as  aforesaid,  and  against  the  peace,  &c.  (v). 

3.  Neglecting  the  Duties  of  a  Public  Office.] — All  wilful  or  gross  ne- 
glects of  duty  in  public  officers,  especially  where  the  neglect  operates  as 
a  hindrance  of  public  justice,  are  indictable  offences ;  and  where  a  duty 
is  cast  on  a  body  of  several  persons,  and  all  neglect  it,  each  is  indivi- 
dually liable  to  prosecution  and  punishment  (w).  A  coroner  is  liable  to 
indictment  for  corruptly  inducing  a  jury  to  find  an  erroneous  verdict; 
or  for  refusing  to  take  an  inquisition  on  a  dead  body ;  or  for  not 
coming  in  convenient  time  after  notice  to  view  a  body  and  take  an 
inquest  thereon  (x),  A  constable  is  liable  for  neglecting  to  apprehend 
an  offender,  or  to  make  hue*  and  cry  after  him  (y) ;  and  an  overseer 
for  wilfully  neglecting  to  provide  for  the  poor  (z),  refusing  to  render 
his  accounts  (a),  neglecting  to  make  a  rate  to  reimburse  constables 
for  expenses  of  passing  vagrants,  &c.,  under  14  C.  II.  c.  12,  s.  18  (6), 
and  for  refusing  to  receive  a  pauper  sent  under  a  legal  order  of  re- 
moval (c).  Whether  an  indictment  in  ordinary  cases  will  lie  against 
an  overseer  or  guardian  of  the  poor  for  not  relieving  a  pauper,  when 
no  order  has  been  made  for  his  relief,  seems  doubtful  {d) ;  but  there  is 
BO  doubt  that  he  would  be  indictable  for  refusing  tg  do  so  in  cases  of 
pressing  emergency ;  or  for  neglecting  to  provide  necessary  food  and 
medical  attendance  for  the  paupers  in  his  actual  charge  (e).     And 


(v)  This  precedent  is  taken  from  an 
in£<teent  preferred  in  a  case,  the  nature 
of  which  may  be  collected  from  its  alle- 
gations, and,  in  this  instance,  was  sus- 
tained by  proof,  and  followed  by  con- 
viction. 

(w)  iS.  V.  HoUaud,  5  T.  R.  607. 

(x)  See  2  Hale,  58.  The  court  of 
Idng^  bench  in  one  instance  granted  an 
information  against  a  coroner  of  Shrop- 
ddre  lor  misMnduct  in  taking  an  inqui- 
sition of  death,  on  which  he  was  con«> 
vieted. 


(y)  The  Q^een  v.  Wyatt,  1  Salk.  381« 

[xS  T\ntmey*»  case,  2  Nolan,  476. 

laS  R,  V.  Cknnmingst  5  Mod.  179. 

[b)  R.  V.  Bartow,  2  Salk.  609.  For 
the  word  **  may,"  when  occurring  in  an 
act  directing  anything  of  a  public  nature, 
is  read  **  shall,"  S.  C, ;  and  cases  on 
23  H.  VT.  c.  9.  But  the  word  used  in 
14  C.  II.  is  **  sbaU ;"  see  16  East,  309. 

(e)  R.  V.  DavU,  Say.  163. 

(d)  jR.v.  Meredith  andTYtmer,  Russ. 
&  Ry.  46. 

(e)  jR.v.  Booth,  RusSi&Ry.  47,  n.  (a). 


"1 
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where  an  overaeer  received  money  from  tht  leputed  fatlier  of  o  basiird 
child,  bfirn  within  the  immh,  as  a  composition  for  the  niainlenancpof     ^ 

the  child,  hp  WM  lielil  liaMe  to  an  indictment  for  fraiidulentlj  omillinf  ^ 

to  give  credit  fur  this  sum  in  hi«  accounts,  although  the  conlrad  "U  . 

wholly  illegal,  and  the  money  might  ha»e  beeu  recovered  lock  iu  aa  im 

action  by  the  party  who  paid  il  (/).  !■" 

Indictment  nyaiml  a  Constable  for  nej/ettini;  (o  execvU  a  Jvlid't    1^^ 
Warrant  for  the  Apprehension  of  a  Person.  1.^ 

Th«l  henitororc,  In  wll,  on,  etc.  W-  N.  esquire,  (lum  uiJ  »U11  being  one  of  Ik    |  >"" 
inaticet  wnipinl,  At.  did  inske  a  certuD  warront  in  writiiig  under  his  tundindMli     '"■ 
benring  diW  on,  &c.  dirtwIeU  to  the  conaUble  of  tJir  ji«ri«li  of  G.  in  tbe  eounlj  <i     M" 
D.  tliercby  iii  her  mijeity's  name  chlrging  and  commsudiiig  the  uiil  eimsUble  iW     "■■ 
Sk.  [An-nvfybrfAMiirirnnO,  whichMidmrnuit,  ifterwmli,  towit,  on,  U.U. 
flu.  ■fore»id,  wnn  duly  indomcd  for  execution  by  and  in  the  name  of  X.  V.ckiiMi 
then  being  miyor  nod  one  of  her  nujeiily'*  juaticet  of  the  pMce  in  Md  for  4« 
borough  of  D,  in  thi-  iiiiiil  rmmly  of  D.  and  which  mid  wurant  io  indoned,  (fUI- 
wardi.  lo  wit,  on,  ttc.  at,  &o.  «iu  deliicred  to  T.  O.  late  of,  &c.  then  onit  «Illl  brittg 
oonsublc  of  ttie  iiid  pariah  of  O.  in  the  county  orareoaid,  in  dm  form  of  li 
executed  ;  and  the  laid  T.  O.  woa  then  and  there  required  to  execute  the  HBia  bf 
brining  the  body  of  the  said  E.  R.  before  the  said  W.  N .  at  the  time  and  plaoe  U^ 
for  the  pQr|ia<e  io  Ibe  Raid  warrant  mentioned.     And  the  jorort,  &c.  thai  oltboo^'^ 

the  said  T.  D.  oould  and  might  and  ought  to  'hare  executed  the  nid  warrant  oe- 

eardingly,  the  >aid  T.  O.  to  being  constable  of  the  »id  township  of  G.in  the  count^^ 
of  D.  nforesai.l,  not  regnrdiiig  the  duty  nf  Lis  eniil  office,  did  nn(,  nc.r  vov.\i.  eierulerf** 
the  said  warrant  as  aforesoiil,  or  otherwise  howsoever,  but  unlawfully,  wilfuQj^^' 
obstinately,  and  ci>nIem[>tuouGly  neglected  and  refused  ho  to  do,  and  tLereiu  failed- — 
and  made  dufnult ;  to  the  great  hindrance  of  public  justice,  in  contempt,  Sic.  to  the 
CTil,  Sh:.  and  against  the  peace,  &c.  (y). 

Indictment  iifjuiiist  a  Constable  for  refusing  lo  aid  and  asdsl  another, 
ichc'i  cal/cil  an,  to  apprehend  a  Person. 
That  E.  H.  late  of,  &c.  williin  the  liberty  of  St.  A.  in  the  county  of  H.  aingle 
woman,  on,  Sic.  at,  &c,  M'ilbin  the  liberty  aforesaid,  in  the  county  aforesaid,  in  her 
proper  person,  came  before  J.  K.  escjuirc,  Ihen  being  one  of  (be  justices  of  our  iaid 
lady  the  Queen,  assigned  to  keep  Ihe  peace  of  our  said  lady  the  Queen  within 
the  liberty  aforesaid,  in  the  county  aforesaid,  and  also  lo  bear  and  determine  divers 
felonies,  trespaases,  and  other  misdemeanours  committed  within  the  same  liberty,  and 
then  and  there  (he  said  K.  1(.  before  the  said  J.  K.  the  justice  aroresald.  did  swear  and 
give  her  eianiiiiation  in  writing,  to  the  purport  and  effect  following,  (that  is  to  say) 
[Aere  reci/e  Iht  material  pari  of  Iht  fxammalian'\ ,  as  in  and  by  the  said  eiamina- 

(/)  R.  V.  Martia,  2  Campb.  2G8.  office™  for   neglect    of  duty,    but    that 

is)  The  .13  G.  111.  gives  a  summary      remedy  does  not  supersede  the  ancient 

jurisdiction  to  justices  to  punish  parish      oneby  indictment,  Seeanf«,p.ZBS,291. 
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B  thereanto  being  liad,  may  and  doth  more  fully  and  at  large  appear. 
:  the  said  J.  K.  the  justice  aforesaid,  did  thereopon  afterwards,  to  wit, 
hin  the  said  liberty,  in  the  county  aforesaid,  in  due  form  at  law,  make 
.  certain  warrant,  under  his  hand  and  seal,  bearing  date  the  same  day  and 
Mid,  direcrted  to  all  constables  and  others  her  majesty's  officers  of  the 
he  said  liberty,  and  also  particularly  directed  to  P.  Q.  specially  appointed 
e  the  said  warrant,  thereby  and  therein  commanding  them  and  every  of 
on  sight  thereof,  to  take,  &c.  [Aere  gei  out  ike  warrttnt],  which  said  war- 
then  and  there  delivered  by  the  said  J.  K.  the  justice  sforesaid,  to  the  said 
e  of  the  constables  of  the  said  parish  of  St.  P.  within  the  liberty  aforesaid,  in 
ity  aforesaid,  specially  appointed  to  execute  the  same  as  aforesaid,  and  that 
said  P.  Q.  afterwards,  to  wit,  on,  &c.  at,  &c.  did  apply  to  T.  B.  one  of  the 
les  of  the  said  last-mentioned  parish,  within  the  said  liberty,  for  assistance  to 
end  and  take  the  said  Y.  Z.  in  pursuance  of  and  according  to  the  said  war- 
I  as  aforesaid  directed  to  him  the  said  P.  Q.  and  also  to  all  other  constables 
said  liberty,  and  did  then  and  there  show  the  said  warrant  to  the  said  T.  B. 
1  the  name  of  our  said  lady  the  Queen  did  then  and  there  require  and  command 
lid  T.  B.  to  aid  and  assist  him  the  said  P.  Q.  in  the  apprehending  and  taking 
e  said  Y.  Z.  in  said  warrant  named,  pursuant  to  the  said  warrant.     And  the 
rs,  &C.  that  the  said  T.  B.  late  of  the  8a\^  parish  of  St.  P.  within  the  liberty  of 
A.  in  the  county  of  H.  aforesaid,  yeoman,  so  as  aforesaid  being  one  of  the  con- 
des  of  the  said  parish  of  St.  P.  and  well  knowing  the  premises  aforesaid,  but  the 
ty  of  his  said  office  in  that  behalf  in  nowise  regarding,  afterwards,  that  is  to  say, 
1,  &c.  at,  &c.  within  the  said  liberty,  in  the  county  aforesaid,  unlawfully,  wilfully, 
Mtinately,  and  contemptuously  did  neglect  and  refuse  to  aid  and  assist  the  said 
'.  Q.  in  the  apprehending  and  taking  of  him  the  said  Y.  Z.  pursuant  to  the  said 
rarrant,  as  he  the  said  T.  B.  by  virtue  of  his  said  office  of  constable  according  to 
aw  should  and  ought  to  have  done ;  to  the  great  hindrance  of  public  justice,  and 
i^ainst  the  peace,  &c. 

And  the  jurors,  &c.  that  on,  &c.  P.  Q.  one  of  the  constables  of  the  said  parish  of 
5t.  P.  within  the  said  liberty  of  St.  A.  in  the  county  of  H.  aforesaid,  at  the  parish 
of  St.  P.  within  the  liberty  and  county  aforesaid,  had  in  his  custody  a  certain  war- 
rant then  lately  before  in  due  form  of  law  made  and  issued  by  the  said  J.  K.  esquire, 
then  one  of  the  justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  in 
the  said  liberty,  in  the  said  county  of  H.  and  also  to  hear  and  determine  divers 
fdonies,  &c.  committed  within  the  same  liberty,  under  his  hand  and  seal,  bearing 
date  the  day  and  year  aforesaid,  and  directed  to,  &c.  Ihere  go  on  with  the  direction 
mi  purport  qftke  warrant  as  in  the  first  count]  t  and  that  he  the  said  P.  Q.  after- 
virds,  to  wit,  on  the  day  and  in  the  year  last  aforesaid,  at  the  parish  of  St.  P. 
vithin  the  liberty  and  county  aforesaid,  did  show  the  said  warrant  to  the  said  T.  B. 
of  the  constables  of  the  parish  last  aforesaid,  and  did  then  and  there,  in  the 
of  our  said  lady  the  Queen,  command  and  require  the  said  T.  B.  to  aid  and 
him  the  said  P.  Q.  in  the  apprehending  and  Uking  of  the  said  Y.  Z.  in  the 
«d  warrant  named ;  nevertheless  the  said  T.  B.  so  being  one  of  the  constables  of 
tfe  parish  last  aforesaid,  within  the  said  liberty,  in  the  county  aforesaid,  to  aid  anr 
nut  the  said  P.  Q.  in  that  behalf,  then  and  there  unlawfully,  wilfuUy,  obstinatelj 
«d  contonptiiously  did  neglect  and  refuse  ;  to  the  great  hindrance  of  public  justio 
M  wpiati  ^e  peaee,  &c. 


where  aa  overaeer  received  monejr  from  the  reputed  btlier  of  a  boUard 
child,  born  within  the  parish,  as  a  composition  for  the  maintenance  of 
the  child,  he  was  held  liable  to  an  indictment  for  fraudulently  omittiBg 
to  give  credit  fur  this  sum  in  his  accounts,  although  the  contnict  «u 
wholly  illegal,  and  tlie  money  might  ha*e  been  recovered  back  in  u 
action  by  the  party  who  paid  it(/). 

Indictment  aijaintt  a  Constable  /or  neglecting  to  execute  a  Jutdce'i 
Warrant  for  (he  Apprehension  of  a  Person. 
Thit  heretofore,  to  wit,  on,  &c.  W.  N.  e^nire,  then  ■ad  still  being  aw  of  tk 
jiuticee  assigned,  &c.  did  moke  a  certaiD  wuraut  id  writiag  under  bU  hand  and  ml, 
bearing  data  an,  &c.  directed  to  the  conatgblE  of  the  pariah  of  G.  in  the  coiutf  of 
D.  tbereb;  in  her  majcitj'a  name  charging  and  eommindiixg  the  laid  comtable  tbit 
&c.  l/iere»el/orlh  M«  irarran/],  which  laid  warrant,  aftenrards,  to  «it,  on,  fcc  il. 
&c.  aforeBaid,  was  duljr  indoried  for  eiecntian  by  and  in  the  name  of  X.  V.esqnin. 
then  beia^  mayor  and  one  of  her  majeaty'a  juaticeB  of  the  peace  in  iDd  for  the 
borough  of  D.  in  the  said  connty  of  D.  and  which  uid  warrant  lo  indoried,  after- 
wards, to  wit,  on,  &c.  at,  &c.  wus  delivered  to  T.  O.  late  of,  &c.  then  and  atOI  beii^ 
constable  of  the  eaid  pariah  of  G.  in  the  county  afonaaid,  in  dne  form  of  law  to  br 
executed ;  and  the  aaid  T.  O.  wai  then  and  there  required  to  execute  the  lanH  b; 
bringing  the  body  of  the  said  E.  R.  before  Che  uid  W.N.  at  tbe  time  and  place  aid 
for  the  purpose  in  the  aaid  n-arrant  mentioned.  And  the  jurors,  &c.  that  altboD^ 
the  laid  T.  O.  could  and  might  and  ought  to  hsTc  executed  tbe  uid  warrant  ic- 
cordingly,  the  uid  T.  O.  fa  being  constable  of  the  laid  townahip  of  G.  in  tbe  coeat; 
□f  D.  aforesaid,  not  regarding  the  duty  of  bis  uid  office,  did  not,  nor  wonld,  eiecolt 
the  said  warrant  as  aforesaid,  or  otherwise  howsoerer,  but  onlawfaliy,  wilfuHj, 
obstinalclj,  and  contemptnously  neglected  and  refused  ao  to  do,  knd  therein  fiilid 
and  made  default ;  to  tbe  great  hindrance  of  public  juidce,  in  contempt,  Sx,  te  tlu 
evil,  fee.  and  against  the  peace,  &c.  (g). 
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tion,  reUtion  thereanto  being  had,  may  and  doth  more  fully  and  at  large  appear. 
And  that  he  the  said  J.  K.  the  justice  aforesaid,  did  thereupon  afterwards,  to  wit, 
on,  &c.  within  the  said  liberty,  in  the  county  aforesaid,  in  due  form  at  law,  make 
and  issue  a  certain  warrant,  under  his  hand  and  seal,  bearing  date  the  same  day  and 
year  aforesaid,  directed  to  all  constables  and  others  her  majesty's  officers  of  the 
peace  for  the  said  liberty,  and  also  particularly  directed  to  P.  Q.  specially  appointed 
to  execute  the  said  warrant,  thereby  and  therein  commanding  them  and  eyery  of 
them,  upon  sight  thereof,  to  take,  &c.  Ihere  tei  out  the  trarron/],  which  said  war- 
rant was  then  and  there  deli?ered  by  the  said  J.  K.  the  justice  aforesaid,  to  the  said 
P.  Q.  one  of  the  constables  of  the  said  parish  of  St.  P.  within  the  liberty  aforesaid,  in 
the  county  aforesaid,  specially  appointed  to  execute  the  same  as  aforesaid,  and  that 
he  the  said  P.  Q.  afterwards,  to  wit,  on,  &c.  at,  &c.  did  apply  to  T.  B.  one  of  the 
constables  of  the  said  last-mentioned  parish,  within  the  said  liberty,  for  assistance  to 
apprehend  and  take  the  said  Y.  Z.  in  pursuance  of  and  according  to  the  said  war- 
rant so  as  aforesaid  directed  to  him  the  said  P.  Q.  and  also  to  all  other  constables 
of  the  said  liberty,  and  did  then  and  there  show  the  said  warrant  to  the  said  T.  B. 
and  in  the  name  of  our  said  lady  the  Queen  did  then  and  there  require  and  command 
the  said  T.  B.  to  aid  and  assist  him  the  said  P.  Q.  in  the  apprehending  and  taking 
of  the  said  Y.Z.  in  said  warrant  named,  pursuant  to  the  said  warrant.  And  the 
jurors,  Sec.  that  the  said  T.  B.  late  of  the  sa\^  parish  of  St.  P.  within  the  liberty  of 
St.  A.  in  the  county  of  H.  aforesaid,  yeoman,  so  as  aforesaid  being  one  of  the  con- 
stables of  the  said  parish  of  St.  P.  and  well  knowing  the  premises  aforesaid,  but  the 
duty  of  his  said  office  in  that  behalf  in  nowise  regarding,  afterwards,  that  is  to  say, 
on,  &c.  at,  &c.  within  the  said  liberty,  in  the  county  aforesaid,  unlawfully,  wilfully,. 
obstinately,  and  contemptuously  did  neglect  and  refuse  to  aid  and  assist  the  said 
P.  Q.  in  the  apprehending  and  taking  of  him  the  said  Y.  Z,  pursuant  to  the  said 
warrant,  as  he  the  said  T.  B.  by  virtue  of  his  said  office  of  constable  according  ta 
law  should  and  ought  to  have  done ;  to  the  great  hindrance  of  public  justice,  and 
against  the  peace,  &c. 

And  the  jurors,  &c.  that  on,  &c.  P.  Q.  one  of  the  constables  of  the  said  parish  of 
St.  P.  within  the  said  liberty  of  St.  A.  in  the  county  of  H.  aforesaid,  at  the  parish 
of  St.  P.  within  the  liberty  and  county  aforesaid,  had  in  his  custody  a  certain  war- 
rant then  lately  before  in  due  form  of  law  made  and  issued  by  the  said  J.  K.  esquire, 
then  one  of  the  justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  in 
the  said  liberty,  in  the  said  county  of  H.  and  also  to  hear  and  determine  divers 
felonies,  &c.  committed  within  the  same  liberty,  under  his  hand  and  seal,  bearing 
date  the  day  and  year  aforesaid,  and  directed  to,  &c.  Ihere  go  on  with  the  direction 
and  purport  qfthe  warrant  at  in  the  first  count']t  and  that  he  the  said  P.  Q.  after- 
wards, to  wit,  on  the  day  and  in  the  year  last  aforesaid,  at  the  parish  of  St.  P. 
within  the  liberty  and  county  aforesaid,  did  show  the  said  warrant  to  the  said  T.  B. 
one  of  the  constables  of  the  parish  last  aforesaid,  and  did  then  and  there,  in  the 
name  of  our  said  lady  the  Queen,  command  and  require  the  said  T.  B.  to  aid  and 
assist  him  the  said  P.  Q.  in  the  apprehending  and  taking  of  the  said  Y.  Z.  in  the 
■aid  warrant  named ;  nevertheless  the  said  T.  B.  so  being  one  of  the  constables  of 
the  parish  last  aforesaid,  within  the  said  liberty,  in  the  county  aforesaid,  to  aid  and 
assist  the  said  P.  Q.  in  that  behalf,  then  and  there  unlawfully,  wilfully,  obstinately,. 
and  Gontemptuously  did  neglect  and  refuse ;  to  the  great  hindrance  of  public  justice, 
and  against  the  peace,  &c. 


tndiclment  agairut  a  Headborough  for  refuting  to  convey  a  Perm 

to  Gaol  committed  by  a  Juttia  of  ike  Peace. 
Thit  OD,  &c.  one  A.  B.  >t,  Ac  wu  broofht  before  O.  D.  etqnire,  then  ud  jet « 
Ofthe  JQBticei  of  oar  uid  Udj  the  QnecB  afbrenid,  to  k«ep  tbepttct  in  the  coailj 
aforeuid,  aod  tlao  to  hear  knA  detenniiie  diTH*  feloniM,  tnapanea,  *ud  otha  Bb- 
demeiDoon  cotnmitted  in  the  nme  connty,  and  the  wd  A.  B.  wu  dun  eod  then 
charged  before  the  itid  O.  D.  the  taid  jaiUce  aforeuid,  npon  the  oath  of  one  f.  G. 
for  Tiolently  aaiaulting  and  beatiiig  her,  ■lainit  the  p«aea  of  our  nid  tadj  Ike 
Queen,  uid  thereupon  and  became  the  Mid  A.  B.  did  then  and  there  refue  to  M 
niretiea  before  the  saidO.  D.  the  justice  aforeaaid,  for  hiipenonal  qipeaiuee  at  the 
then  next  genenil  qoarter  teuion  of  the  peace  to  be  holden  in  and  for  the  aaid  count;, 
to  anairer  the  laid  oRence,  he  the  laid  O.  D.  did  then  and  there  in  dqe  fom  ofh* 
make  a  certain  warrant  nnder  hii  liand  aad  aeal,  bearing  date  the  dajr  and  jeu 
aforeaaid,  directed,  &c.  [Aere  reetfe  tit  maltriatparl  qf  Iht  lummitmtmfl,  wUch 
aaid  warrant  oltermrda,  to  wit,  on,  &c.  at,  &c.  wai  delixercd  to  one  L.  H.  tlua 
bdng  one  of  the  beadboitingbi  of  the  uid  pariah,  then  and  them  kaiiBE  the  ml 
A.  B.  in  hii  custody  for  the  laid  eaaae,  and  the  aaid  L.  H.  waa  then  and  IheR 
required  and  commanded  bj  the  aaidO.  D.  the  Juatice  aforeaaid,  tmmediatdf  to 
coDTcj  the  aaid  A.  B.  to  the  aaid  gaol,  and  to  deliTcr  the  taid  A.  B.  to  Oe  ke^cr 
Uiereof,  together  with  the  taid  warrant.  Neverthelew  the  aaid  L.  M.lateofiflie.tte 
duty  of  hit  aaid  offiee  of  headboroogh  inDDwiie  regarding,  afterwarda,  to  wit,  en,Ae. 
at,  &c.  unlawfully,  obttinately,  and  conlemptnoaily  did  neglect  and  refnie  to  eeaicj 
the  said  A.  B.  to  the  aaid  gaol,  and  to  deliier  bim,  together  with  the  aaid  wantal, 
to  the  keeper  thereof,  aa  he  the  taid  L.  M.  bj  rirtne  of  hit  aaid  olfice  Mcordiagt* 
taw  ahonld  and  ought  to  have  doDe  ;  ta  tlie  great  hindrance  of  public  jualke,  aad 
againat  the  petee,  &e. 

Indictment  against  a  TowHthip  for  huryhftg  a  Corpte,  after  viaUut 

Death,  without  Notice  to  the  Coroner  {k). 

That  on,  Ac.  one  W.  D.  died  at  the  townahip  of  C.  In  the  conntj  of  N.  4  lioleat 

death,  and  not  of  a  natunl  death,  that  it  to  My,  the  taid  W.  D.  then  and  there  died 
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of  noleiit  wounds  before  that  time,  to  wit,  on,  &c.  at  the  township  aforesaid,  in  the 
county  aforesaid,  given  to  the  said  W.  D.  by  X.  Y.  lor  some  person  or  pertont  to 
ike  jmrore  qfbree&id  unknown,  «t  Me  ease  msy  ^],  and  that  the  body  of  the  said 
W.  D.  on,  Abc.  at,  &c.  aibreiaid  lay  dead,  and  that  at  the  several  times  aforesaid 
€.  F.  and  W.  S.  were  eoroners  of  onr  lady  the  Qaeen  for  the  said  county  of  N.  to  wit, 
at,  &€•  aforesaid,  of  which  said  premises  the  inhabitants  of  the  said  township  of  C« 
in  the  said  county  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid  had  notice,  neverthe- 
less the  inhabitants  of  the  said  township  of  C.  in  the  county  aforesaid,  well  knowing 
the  premises,  but  not  regarding  their  duty  in  that  behalf,  did  not,  nor  did  any  of 
them,  at  any  time  send  or  give  any  notice  to  or  for  the  said  C.  F.  or  the  said  W.  S. 
or  either  of  them,  nor  to  or  for  any  coroner  of  our  said  lady  the  Queen  for  the  said 
connty  of  N.  to  view  the  body  of  the  said  W.  D.  so  lying  dead  as  aforesaid,  but  un- 
lawlUly,  obstinately,  and  contemptuously  omitted  and  neglected  so  to  do,  nor  had 
the  said  C.  F.  or  W.  S.  or  either  of  them,  or  any  coroner  of  our  lady  the  Queen 
for  the  said  county,  any  notice  to  view  the  body  of  the  said  W.  D.  so  lying  dead  as 
sforesaid,  nor  had  the  said  C.  F.  or  W.  S.  or  either  of  them,  or  any  coroner  of  our 
said  lady  the  Queen  for  the  said  county  of  N.  any  notice  that  the  body  of  the  said 
W.  D.  was  so  lying  dead  as  aforesaid,  neither  did  the  said  C.  F.  or  the  said  W.  S. 
or  etther  of  them,  or  any  coroner  of  our  said  lady  the  Queen  for  the  said  county  of 
N.  at  any  time  view  the  body  of  the  said  W.  D.  so  lying  dead  as  aforesaid,  nor  was 
any  inquisition  taken  on  the  view  of  the  body  of  the  said  W.  D.  as  by  law  required 
in  that  behaU^  but  the  body  of  the  said  W.  D.  was  afterwards,  to  wit,  on,  &c.  un- 
lawfully and  contemptuously  buried  and  interred  at  the  township  of  C.  aforesaid,  in 
tte  county  aforesaid,  without  any  view  being  had  of  the  said  body  of  the  said  W.  D. 
by  the  said  C.  F.  or  W.  S.  or  either  of  them,  or  any  coroner  of  our  said  lady  the 
Qaeen  for  the  said  county  of  N.  and  without  any  inquisition  being  taken  on  the  view 
of  the  body  of  the  said  W.  D.  as  by  law  required  in  that  behalf;  to  the  great 
liindnmce  of  justice,  and  against  the  peace,  &c. 


I/uSctmeni  ogainMt  a  Coroner  for  refusing  to  take  an  Inquisition. 

Tliat  on,  &e.  one  A.  B.  at,  &c.  was  drowned  and  sufTocsted  in  a  certain  pond, 
nad  of  that  drowning  and  suffocating  then  and  there  died ;  and  that  the  body  of  the 


free  pledges  to  the  king  for  the  good  be- 
bavionr  of  each  other ;  and  if  any  offence 
was  committed  in  their  district,  were 
bound  to  have  the  offender  forthcoming. 
See  1  Bla.  Com.  114,  citing  FleU,  1,47, 
and  tbe  laws  of  Edward  the  Confessor, 
e.  20.  Thus  towns,  hundreds,  or  coun- 
ties mi^t  be  amerced  in  a  leet  for  con- 
ceahnent  of  homicide  within  their  boun- 
daries. See  Madaz's  Ex^MDqaer,  389 ; 
3  Bin.  Com.  379 ;  Com.  D.  Ut.  Leei 
(O.  3).  In  cases  of  manslaughter,  there- 
fore, or  perhaps  of  sudden  death,  (though 
this  is  questionable),  the  duty  of  the 
township  as  "  good  men  of  the  country," 
and  as  it  seems  of  their  tithingman  or 
constable,  is  pointed  out  by  sUt.  4  Ed.  I. 
4r  ofleh  eoromaioriSf  which  is  merely 


affirmative  of  the  common  law,  viz.  to 
certify  such  event  to  the  coroner  before 
the  body  putrefies  or  is  buried,  so  as  to 
give  him  the  opportunity  of  taking  an 
inquisition  of  the  death,  in  the  only 
manner  it  can  be  done  by  him,  viz.  on 
such  view  of  the  body  as  will  assist  his 
judgment.  See  Hawk.  B.  2,  c.  9,  s.  23. 
For  if  the  body  is  suffered  to  lie  so  long 
tiiat  it  putre^es,  or  is  buried,  the  town 
shall  be  amerced  on  presentment  either 
by  the  grand  jury  or  the  coroner,  ibitL 
See  Hale's  Summary,  33,  170 ;  1  East's 
P.  C.  378.  The  case  of  Lord  Bnekhwret 
and  others,  in  1  Keble,  278,  is,  *'  If  one 
be  killed  in  a  vill,  and  the  coroner  make 
no  inquest,  the  vill  must  be  amerced, ybr 
probably  the  coroner  had  no  notice  qfit." 

o  o 


»* 
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Mid  A.  B.  at,  &e.  «foi«Mld  Uy  dead,  of  whicb  one  C.  D.  kte  of,  &e.  tAawttit,  t» 
wit.  on,  &c.  then  being  one  of  the  eoronen  of  hi  nid  Udy  the  Qbc^  tn  Ikt 
coant;  aforenud,  at,  la.  aforeaaid,  had  notiee ;  nerertbclen  Ibe  nid  C.  D.  the  ditj 
of  hii  office  in  that  behalf  not  n^arding,  afterward*,  and  after  ha  hadimch  notn.lii 
wit,  on,  Ue.  at,  &c.  to  eiecnte  hi*  nid  ofGce  of  and  concemiiig  tin  pntmian,  ud  l> 
take  inqnudtion  for  our  Bid  lady  the  Qoeen  conoeraiBg  tke  death  of  the  nid  A.  B. 
Mcording  to  the  lawa  and  enatom  of  the  reahn,  salawAdlf  and  contoaptaoulj  Hi 
neglect  and  tefiue,  and  that  the  laid  C.  D.  no  ioqaintioB  in  that  behalf  n  yet  hit 
takes;  to  thegreat  bindnnceof  jiulice,  and  agaiBit  the  peon,  fte. 

Indictment  againtt  a  Bailiff  for  inserting  hit  ovm  Nameitta  WarnaU 
directed  to  another  Bailiff,  and  arresting  and  imprisoning  ih 
Prosecutor,  W.  O.J. 

That  oD,  &c.  at,  Sic.  P.  Q.  eaqaire,  then  bring  Bheriffof  the  nid  eonntj  of  N.t; 
virtne  of  her  >aid  majcRty'i  writ  to  bim  the  said  (berifT  for  that  pnrpon  dimlel. 
dnly  made  his  the  nid  sheriff'a  warrant  in  writing  nnder  hi*  hand  and  *eal,  dindrf 
to  one  H.  N.hig  the  uid  iherifl"*  baililF;  by  which  (ud  wnmnt  he  the  *«id  ihtrif 
commanded  tlie  raid  H.  N.  that  of  the  goodi  and  chattels,  &c.  [Jerr  rrtili  fb 
mammf].  And  the  jnrora,  &c.  that  T.  M.  late  of.  he.  wickedly,  nnlawtnny,  ad 
malicionaly  derising,  contnTing,  and  intending,  u  mnch  u  in  hin  lay,  to  oppitn. 
Injure,  and  impoveriih  the  nidW.  O.  J.in  the  laid  warrant  named,  haling  the  Mil 
warrant  in  the  custody  and  poaaenion  of  bim  the  aaid  T.  H.  he  the  aaid  T.  M.  D- 
lawAilly,  knowingly,  deceitftilly,  and  faltely,  alter  the  making  and  i**iiing  of  the  wd 
warrant,  to  wit,  on,  tee.  at,  fcc.  atbrenid,  did  alter,  and  came  and  procait  to  be 
altered,  the  laid  warrant,  by  then  and  there  nnlawftilly,  knowingly,  decaitfiill;,  nl 
falnly  erasing,  eipnnging,  and  remorinf  from  the  aame  the  naine  of  die  nid  B.K. 
and  in  place,  lien,  and  in  ttead  thereof  nnlawfalty,  knowi^ly,  deceilltaHy,  a' 
faliely  inserting  and  forging  the  name  of  him  the  aaid  T.  M.  in  the  direction  of  Ac 
aaid  warrant  of  the  nid  ■heriff,  (O  as  to  nuke  the  said  warrant  porport  to  k  > 
wsmnt  directed  to  the  nid  T.  M.  far  exeenlian  thereof,  and  with  an  int^t  ■■«% 
oppreu  the  uid  W.  O.  J.,  ad  which  latd  warrant  **  aa- 
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Indictment  against  a  Surveyor  of  the  Highways  for  not  making  a 
Hate  on  all  the  Occupiers  of  Land  liable  to  Repairs  to  pay  for 
such  according  to  Warrant  to  him  directed. 

That  at  the  general  quarter  seasion  of  the  peace  of  our  lady  the  present  Queen, 
holden  at  K.  in  and  for  the  division  of  L.  in  the  county  of  L.  on,  &c.  before  R.  £. 
and  B.  B.  esquires,  and  others  their  fellows,  justices  of  our  said  lady  the  Queen, 
assigned,  &c.  an  indictment  was  found  by  the  jurors,  then  and  there  impanelled, 
•worn,  and  charged  to  inquire  for  our  said  lady  the  Queen,  &c.  in  the  following 
words,  vij.  Division  of  L.  in  the  county  of  L.  to  wit,  the  jurors,  &c.  Ihere  $et  out 
tkt  indietmeni  for  the  non-repair  qfthe  highway'].  And  the  jurors,  &c.  that  at  the 
general  session  of  the  peace  holden  at  K.  aforesaid,  in  and  for  Jthe  division  and 
county  aforesaid,  on,  &c.  before  R.  E.  and  M.  D.  esquires,  and  others  their  fellows, 
justices  of  our  said  lady  the  Queen,  assigned,  &c.  T.  O.  and  T.  D.  two  inhabitants 
ot  the  township  of  W.  aforesaid,  came  and  personally  appeared  to  the  said  indict- 
ment, and  then  and  there,  on  behalf  of  themselves  and  the  rest  of  the  inhabitants  of 
tiie  township  of  W.  aforesaid,  submitted  to  the  said  indictment,  and  that  thereupon 
the  judgment  of  the  said  court  was  then  and  there  given  in  the  premises,  and  a  fine 
of  fifty  pounds  was  thereby  imposed  and  laid  upon  the  said  inhabitants  for  the  said 
offence  in  the  said  indictment  specified.  And  the  jurors,  &c.  that  at  the  general 
q[aarter  sessions  of  the  peace,  holden,  &c.  before  R.  £.  and  M.  D.  esquires,  and 
others,  &c.  assigned,  &c.  it  was  ordered  by  the  same  court  and  justices  last  above- 
named,  that  the  said  fine,  so  as  aforesaid  imposed  and  laid  upon  the  said  inhabitants 
of  the  township  of  W.  as  aforesaid,  should  be  estreated  and  levied,  and  the  said 
eoort  did  order  and  direct  that  the  said  fine  of  fifty  pounds  should  be  levied  upon 
tlM  odd  inhabitants,  and  be  paid  into  the  hands  of  T.  O.  surveyor  of  the  highways 
in  the  township  of  W.  aforesaid  (the  said  T.  O.  being  then  and  there  a  person  re- 
siding within  the  said  township),  and  that  the  said  fine  so  as  aforesaid,  when  levied 
end  paid,  should  be  by  the  said  T.  O.  applied  towards  the  repair,  amendment,  and 
enlargement  of  the  same  highway.  And  the  jurors,  &c.  do  further  present,  that 
afterwards,  on,  &c.  at,  &c.  aforesaid,  the  said  fine  of  fifty  pounds  was  in  due  manner 
levied  by  tiie  said  T.  O.  upon  R.  R.  then  and  still  being  one  of  the  inhabitants  of 
the  township  of  W.  aforesaid,  in  pursuance  and  execution  of  the  said  order,  and  of 
tiw  laid  judgment  so  given  as  aforesaid.  And  the  jurors,  &c.  do  further  present, 
I9iat  a  special  sessions  for  the  highways  was,  pursuant  to  the  statute  in  that  case 
made  and  provided,  duly  held  at  the  house  of  P.  Q.  being  the  sign  of  the  Red  Lion, 
in  K.  within  the  hundred  of  K.  and  division  of  L.  in  the  county  of  L.  on,  &c.  before 
D.  R.  esquire,  and  B.  E.  clerk,  two  of  her  said  majesty's  justices  of  the  peace  for 
the  said  division  and  county,  within  the  said  hundred,  due  notice  having  been  first 
given  of  the  holding  of  the  same  session,  pursuant  to  the  statute  in  that  behalf  made 
and  provided,  and  that  the  said  R.  R.  did  personally  appear  and  make  hb  complaint 
to  the  said  justices  of  the  peace  at  the  said  special  sessions  of  and  concerning  the 
levying  the  said  fine  upon  him  the  said  R.  R.  as  aforesaid,  and  the  said  last-men- 
tioned justices  of  the  peace,  at  the  said  special  sessions,  did  then  and  there  duly 
iiaiie  and  make  a  certain  warrant  in  writing  under  their  hands  and  respective  seals, 
and  did  thereby  order,  direct,  and  appoint,  amongst  other  things,  that  an  equal  and 
snifident  rate  or  assessment  upon  all  and  every  the  occupiers  of  lands,  tenements, 
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wikmIi,  tithei,  uid  hereditamenti  within  the  Htd  towatbip  of  W.  ihonU  be  Mk~ 
with  made  bjr  the  (arreyon  of  the  highwaji  of  th«  Mid  towiuihip,  far  tlie  ndmbov- 
iag  the  uid  R.  B.  the  iiid  nim  of  fifty  poondi  to  leriad  on  hisi  u  aftnoul,  vUik 
laid  vuTiDt,  ao  madi  aa  aforeaaid,  waa  •ftenmdi,  to  wit,  on,  Ac  in  the  to«B>li^ 
of  W.  aforeaaid,  deliiered  to  and  left  with  the  aaid  T.  O.  then  and  there  beiai  flat 
oT  the  aDTteyDn  of  the  bighwayi  in  and  for  the  taid  townahip  of  W.  to  be  by  bn 
and  the  other  lurreyor  of  the  aaid  highway!  in  the  townahip  oTW.  ciecnted  in  Ibt 
doe  form  of  law.  And  althoach  A.  Z.  who  then  and  there  wai  and  itill  ia  the  otha 
aorreyor  for  the  townahip  of  W.  hath  alwaya  been  ready  and  wilHng  to  entnte  the 
aaid  wamnt  on  his  part,  and  to  join  with  the  aaid  T.  O.  in  toakinf  the  Midnteor 
aaieaiment  aa  afbreaaid,  yet  tha  laid  T.  O.  late  of  W.  in  the  aaid  oonntyof  L.  yM- 
mao,  not  reganling  hii  duty  in  that  behalf,  hath  not  at  any  time  aina  tha  mU 
warrant  was  ao  made  and  deliTered  to  hin  a*  aforeaaid,  nude  or  jcined  or  aaoMtd 
in  the  making  an  eqnal  rate  or  aaaeaament  upon  all  and  etety  the  oocD[dei«  of  luA 
and  tenement!,  woodi,  titbea,  and  hereditamenta  within  the  aaid  townahip  of  W. 
for  the  pnrpose  aforeaaid,  although  often  leqneated  by  the  aud  R.  R.  an  to  do,  bat; 
on  the  contrary  thereof,  the  aaid  T.  O.  on,  &c.  and  erer  ^nce  (then  and  itiQ  beii| 
one  of  the  ■nrreyora  of  the  highwaya  in  and  for  the  townahip  of  W.)  at  W.  abrt- 
aaid,  unlawfully  and  contemptaonaly  did  neglect  and  refnie,  and  hath  ne^ected  ai 
refoaed  to  make,  join,  and  aiatat  in  the  making  of  an  equal  and  anlBdent  rata  » 
aaaeaament  upon  all  and  erecy  the  occnpiera  of  landa,  tec,  within  the  townahip  of  W. 
for  the  pnrpoae  aforeaaid,  ai  by  the  aaid  warrant  under  the  banda  and  aeala  of  At 
aaid  Uat-mentioDed  jnaticea  at  their  apecial  aeaaiiHU  afbreaaid,  he  the  (aid  T.  O.  MM 
of  tha  anrreyora  of  the  highway!  for  the  aaid  townahip  of  W.  waa  reqoiicdtolai 
■gainat  the  peace,  &c. 

Indictment  against  an  Innkeeper  far  not  receiving  a  QueMt,  he  kamf 
room  in  kit  Inn  at  the  lime  (i). 
That  before,  and  at  the  time  next  herein  mentioaed,  T.  I.  late  of,  &c  laboaiB, 
waa  an  innkeeper,  and  did  keep  a  common  inn  for  the  acconuiodation  of  tni*tllM> 
that  ii  to  isy,  a  certain  common  inn,  called  the  Ball  Inn,  togetlier  with  laiUfa 
atablea  for  bone*  attached  to  the  aaid  inn,  and  which  aaid  inn  and  atahlaa  M 
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aid  inn,  for  tnTeDers  and  other  persons,  and  then  and  there  required  the  said  T.  I* 
to  suffer  and  permit  him  the  said  S.  P.  W.  to  enter,  and  to  stay,  and  to  lodge  at 
the  laid  inn  for  and  daring  the  night  of  the  same  day,  and  to  sniTer  and  permit  a 
xrtain  horse,  npon  which  the  said  S.  P.  W.  then  and  there  rode,  to  enter  and  stay, 
ind  lodge  in  the  said  stahles  for  and  during  the  time  aforesaid,t  and  that  the  said 
S.  P.  W.  was  then  and  there  ready  and  willing,  and  then  and  there  offered  the  said 
r.  I.  to  pay  him  a  reasonable  sum  of  money  for  snch  lodging  for  himself  the  said 
S.  P.  W.  and  his  said  horse.f  *  And  that  neither  was  the  said  inn,  nor  were  the 
laid  atablei,  at  the  time  of  snch  application  by  the  said  S.  P.  W.  as  aforesaid,  ftdly 
eoenpied,  but  there  was  then  and  there  sufficient  room  in  the  said  inn  for  the 
aecommodation  and  entertainment  of  the  said  S.  P.  W.  therein,  and  there  was  then 
and  there  suflScient  room  in  the  said  stable  for  the  accommodation  and  entertain- 
ment of  the  said  horse  for  and  during  the  time  aforesaid  ;*  but  that  the  said  T.  I. 
not  regarding  his  duty  as  such  innkeeper,  did  not,  nor  would,  at  the  said  time  when 
he  was  so  req[uested  as  aforesaid,  suffer  or  permit  the  said  S.  P.  W.  to  enter  to  stay 
or  lodge  at  the  said  inn  as  aforesaid,  during  the  time  aforesaid,  nor  did  nor  would 
the  said  T.  I.  at  the  said  time  when  he  was  so  requested  as  aforesaid,  suffer  or 
pensit  the  said  horse  of  the  said  S.  P.  W.  upon  which  the  said  S.  P.  W.  rode  as 
ifDreaaid,  to  enter  or  lodge  in  the  said  stables  for  or  during  the  time  aforesaid,  but 
so  lo  do  the  said  T.  I.  then  and  there,  without  any  sufficient  cause,  wholly  neglected 
and  reftised;  to  the  great  damage  of  the  said  S.  P.W.,to  the  evil  example  of  all  per- 
sona in  the  like  case  offending,  and  against  the  peace  of  our  lady  the  Queen,  her 
erown  and  dignity. 

Seeomd  eowi/.— That  whilst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  and  stables  aA  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said  S.  P.  W.  then  being  a 
traveller,  came  to  a  certain  outer  door,  &c.  (at  in  the  flnt  eowU,  omitting  tk§ 
wordB  between  the  f  and  f  *). 

inird  Count. — Similar  to  the  second,  except  that  it  also  omitted  the  allegation 
between  f  *  and  *  and  all  mention  of  the  horse.] 

JPbnrf  A  Cbim/.— That  whOst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
■dd  inn  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said  S.  P.  W.  then  and  there, 
bag  a  traveller,  came  to  the  said  inn,  and  then  and  there  required  the  said  T.  I* 
to  anffer  and  permit  him  the  said  S.  P.  W.  to  enter,  and  to  stay,  and  to  lodge  at 
tibe  said  inn  for  and  during  a  reasonable  time  for  the  rest  and  refreshment  of  him 
the  said  S.  P.  W.  in  the  said  inn,  and  that  the  said  T.  I.  not  regarding  his  duty  as 
tndi  innkeeper,  did  not,  nor  would,  at  the  said  time  when  he  was  so  requested  as 
last  aforesaid,  suffer  or  permit  the  said  S.  P.  W.  to  enter,  or  sUy,  or  lodge  at  the 
said  inn,  as  last  aforesaid,  but  so  to  do  the  said  T.  I.  then  and  there,  without  any 
•nffident  cause,  wholly  neglected  and  refused ;  to  the  great  damage,  &c.  &c.  (». 


(J)  This  precedent  may  be  classed  under  neglects  of  duties  imposed  by  common 
kw. 


SECTION  XXI. 

Obders  of  Justices — Disobeting. 
Offence  ituKctabU.] — Disobedience  to  an  orderof  Be8sioDs(i),orto 
an  order  made  by  justices  out  of  sessions,  in  a  matter  over  whicli  the; 
have  JLin8diction(/),  is  a  misdemeanour  at  common  law,  as  a  contempt 
of  public  justice,  whether  another  and  more  summary  remedy  ii  or 
is  not  available.  And  this  rule  applies  to  all  persons  mentioned  in 
the  order,  and  on  whom  it  has  been  duly  served ;  and  though  par- 
ticular officers  of  a  society  may  have  ceased  to  hold  the  offices  in  respect 
of  which  it  was  addressed  to  them  in  particular,  they  are  still  bound, 
ss  members,  to  use  their  best  endeavours  to  cause  it  to  be  obeyed  (m). 
But  before  any  indictment  for  disobedience  of  such  an  order  can  be 
sustained,  it  must  be  personally  served  on  the  parties  who  are  bound 
to  obey  it ;  and,  therelbre,  an  indictment  charging  a  contempt,  by  lii 
persons,  of  an  order  which  was  only  stated  to  be  served  on  four  of 
them,  was  holden  bad  on  demurrer  (n).  On  tlie  trial  of  such  indict- 
ment, the  court  will  not  enter  into  any  of  the  merits  of  the  or^ul 
case,  nor  into  formal  objections  to  the  indictment  which  do  not  appeu 
on  the  order  itself  (o) ;  for  it  would  be  absurd  that  a  party  should,  by 
a  contempt,  procure  a  revision  of  the  judgrnent  of  a  competent  tri- 
bunal ;  but  if  it  appear  on  the  face  of  the  conviction  that  the  juiticei 
had  no  jurisdiction  to  make  the  order,  which  was  disobeyed,  it  ii 
utterly  void,  and  the  defendant  should  be  acquitted  at  the  trial,  widunt 
being  left  to  bring  a  writ  of  error,  though  the  want  of  jurisdiction  mtj 
appear  on  the  record  {p).  Though  such  previous  orders  as  are  the 
foundation  of  the  magistrates'  power  roust  be  recited,  or  at  least  re- 
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stated  (r).     The  poniahmenty  on  conviction,  may  be  fine  and  imprison- 
menty  in  the  discretion  of  the  court  (s). 

Indictment  against  a  High  Constable  for  not  obeying  an  Order  of 

Sessions. 

That  At  tke  general  quarter  sessions  of  the  peace  holden  for  the  county  of  Berks, 
at  the  Gnildhall,  Reading,  in  and  for  the  county  aforesaid,  on,  &c.  before  A.  B., 
C*  D.,  £.  F.,  and  G.  U.  esquires,  and  others  their  fellows,  justices  of  our  said 
lady  the  Queen,  assigned,  &c.  it  was  ordered  by  the  said  court  there  Ihere  set  out 
tke  order  qf»e$$iont  m  the  past  /«m<],  as  by  the  said  order,  reference  thereto  being 
had,  will  more  fully  and  at  large  appear,  which  said  order  was  afterwards,  to  wit, 
OB,  &c.  St,  &c.  personally  senred(/)  on  the  said  C.  D.  one  of  the  high  constables 
Ia  the  said  order  named,  and  the  said  C.  D.  then  and  there  had  notice  of  the  said 
order,  and  was  then  and  there  requested  to  obey  the  same  as  therein  mentioned  ; 
ilCYertlieless,  the  said  C.  D.  late  of,  &c.  then  being  one  of  the  high  constables  in 
the  said  order  mentioned,  unlawfully  and  contemptuously,  upon  being  so  served  with 
the  said  order  as  aforesaid,  did  neglect  and  refuse  to  Ihere  state  what  the  order 
required  the  defendant  /o  Jo],  as  by  the  said  order  he  the  said  C.  D.  was  required 
to  do,  nor  hath  he  the  said  C.  D.  .at  any  time  since  complied  with  or  obeyed  the 
said  order,  although  often  requested  so  to  do  ;  in  contempt  of  the  said  justices,  and 
agaioat  the  peace,  &c. 

Itidictment  against  an  Overseer  for  not  paying  a  Weekly  Sum  for  the 
support  of  a  Bastard,  according  to  Order  of  Justices  made  before 
4^5  W.  IV.  c.  76. 

That  B.  B.  of,  &c.  before  the  making  of  the  order  of  the  justices  hereinafter  men- 
tioned, to  wit,  on,  &c.  at,  &c.  aforesaid,  was  delivered  of  a  female  bastard  child, 
which  said  bastard  child,  at  the  time  of  the  making  of  the  order,  and  also  at  the  time 
oi  the  contempt  and  disobedience  hereinafter  mentioned,  was,  and  yet  is  living,  to 


.  (r)  R.Y.  GUJtes,  8  B.  &  C.  439. 

(f)  In  many  local  acts  of  modem 
date,  particularly  those  obtained  by 
ruhray,  canal,  and  water-work  compa* 
Biea,  daoses  are  found,  which  point  out 
a  course  for  recovering  compensation  for 
the  damages  sustained  from  their  works, 
to  be  assessed  by  a  jury  at  the  quarter 
•essions,  and  go  on  to  provide  that  that 
oourt  is  to  give  judgment  on  the  verdict, 
which  judgment  is  to  constitute  one  of 
its  records  for  all  intents  and  purposes. 
But  it  appears,  that  without  special  pro- 
vision to  that  effect,  there  is  no  effectual 
method  of  enforcing  such  a  judgment, 
except  by  mandamus  to  the  company  to 
pay  the  damages  so  ascertained.  For 
the  sessions  have  neither  process  by 
whidi  they  could  levy  them,  nor  any 
officer  to  direct  it  to^  if  they  bad  it.     It 


is  also  doubtful  whether  an  action  of 
debt  would  lie  on  such  a  judgment ;  and 
if  the  remedy  by  indictment  for  disobe- 
dience to  the  judgment  of  the  sessions 
was  adopted,  that  party  in  whose  favour 
the  judgment  was  recorded  would  have 
no  clear  legal  right  to  receive  any  fine 
which  might  be  imposed  on  a  conviction. 
See  R.  V.  Nottingham  Old  Water-works 
Company,  6  Ad.  &  E.  355  ;  1  N.  &  P. 
480.  S.  C,  not  S.  P.  5  N.  &  M.  498 ; 
R.  V.  Gardner,  1  Nev.  &  P.  308  ;  R.  v. 
York  City  {Justices  of),  1  Ad.  &  E. 
828. 

(J)  This  is  necessary ;  and  the  want 
of  this  allegation  will  not  be  supplied  by 
the  allegation  that  the  defendant  was 
requested  to  comply  with  the  terms  of 
tlte  order  ;  R.  v.  Kinystone,  6  East,  R. 
52 ;  R,  V.  Moor  house  f  Cald.  554. 


4j€  (ihdeks  or  justices. 

wit.  at,  ax.  Ami  tkc  jwon.  ftc.  that  An  odd  B.  B.  iMring  mch  bul>rd  chad  a 
■liinHiil.  itie  (be  Mid  B.  B.  on.  &c.  tforoaid.  M,  &«.  afaraHtd.  becuv  ud  ■*• 
rt>y  iKnir  uut  impotmt,  uid  not  able  to  pronilc  for  benelf  utd  ber  Mid  butsri 
child :  md  the  wid  B.  B.  »  betag  toy  pooi  mod  impotCDl.  and  oaf  able  to  prondt 
tor  bcndf  and  bcr  uod  baaUnl  chUd  u  afomaid,  the  the  Mid  B.  B.  ■fterwardi.  H 
wit,  on,  &«.  at,  kc.  a|qil>rd  to  the  iben  OTtnecn  of  the  poor  of  and  for  the  Um%. 
•hip  of  O.  aforeaaid,  fer  relief  in  die  pmnisea.  and  that  tkt  then  oterann  of  Ihl 
■aid  poor,  and  eadi  and  erery  erf  them,  tfaen  and  ■fterwardi  did  wholly  Defect  anf 
reftne  to  reJJere  the  uid  B.  B.  ao  beiitf;  nry  poor  and  impotcot  aa  aforcsud,  to  wH, 
at,  &C.  aforeuid.  And  the  jnron.  Ac.  do  fortber  present  that  the  said  B.  B.  M 
being;  very  poor  and  impotent,  and  ooable  to  proride  beraelf  and  her  raid  btMard 
child,  after  mch  neglect  and  refual  as  afomaid,  to  wit,  on.  Se.  iforesud,  at,  Ke. 
Bformid.  appeared  before  M.  M.  and  W.  W.  esquim,  then  being  two  of  the  joMiai 
of  onr  aaid  lady  the  Qa«D,  asiisned,  aw.Aod  tben  and  there,  befoic  the  Hid  H.IL 
and  W.  W.  bdog  warb  joaticei  aa  aforcMid,  took  her  corporal  oatii  Dpon  the  holf 
gotpel  of  God,  and  did  dcpoae,  Ibal  she  the  said  B.  B.  wu  TCry  poor  and  impottBt, 
and  BoabU  to  maintain  herself  and  her  aaiid  child  ;  and  that  she  the  aud  B.  B.  hd 
Qien  lately  applied  for  relief  to  tbe  Iben  orerteert  of  tbe  poor  of  the  aaid  townahipi 
and  wai  by  tbem  the  aaid  orerseen  refined  to  be  relieved  on  that  occasion.  And 
thejaroVf,  &e.  that  the  aaid  M.  M.  and  W.  W.  being  itch  jtutices  aa  aforeauA 
did  therenpon,  afterwarda,  to  wil,  on,  Ac.  aforetaid,  at.  Sic.  aforetaid.  duly  ■ammo! 
the  add  OTeneere  to  appear  before  tbem  tbe  midM.  M.  and  W.  W.  being  ro^h  JB»- 
tira*  ai  aforetaid,  in  order  to  ihow  caase,  if  any  there  iboold  be,  why  ndief  ibonld 
Bol  be  giien  to  the  aaid  B.  B.  in  tbe  premiiei,  and  that  the  aaid  then  oTCnecifr 
having  been  >o  tamnoned  ai  aforeaaid,  did,  before  tbe  laidM.  H.  and  W.  W.  beii^ 
■Ocb  jnaticea  ai  aforeiaid,  refiue  to  reliere  the  taid  B.  B.  on  that  occasion,  and  did 
not  show  to  tlie  saiii  jugliccs  any  5iifliri*iit  cause  why  relief  shonld  not  be  granted 
to  tbe  aaid  B.  B.  and  that  the  aaid  M.  M.  and  W.  W.  being  ancb  jniticei  aforeaaid, 
did  thereupon,  afterwards,  to  wit,  on,  Ik.  aforeaaid,  make  their  certain  order  ip 
writing  (k),  signed  with  the  proper  bands  and  aealed  with  the  reapectiTe  seals  rf 
tbem  the  said  M.  M.  and  W.  W.  so  being  aach  justices  as  aforesaid,  wbengby,  afttf 
reciting,  &c.  [Aere  tt  out  the  order  m  the  pail  temr] ,  And  the  jurors,  &c.  that 
one  J.  R.  late  of,  &c.  on,  &c.  and  long  before  and  afterwards,  was  one  of  the  orer* 
seers  of  the  poor  of  and  for  the  township  of  O.  aforeuid,  having  duly  accepted  tha 
aaid  office,  to  wil.  at  the  township  of  O.  aforesaid,  and  that  it  was  then  and  there 
the  proper  office  and  duty  of  the  said  J.  R.  as  inch  overseer  as  aforesaid,  well  and 
faithfully  to  execute  and  obey  tbe  said  order  of  the  said  M.  M.  and  W.  W.  so  made 
as  aforeasid,  according  to  the  eiigency  thereof.  And  the  jurors,  ic.  do  further  pre- 
sent, that  the  said  order  of  the  said  M.  M.  and  W.  W.  aa  msde  as  aforesaid,  after- 
warda, to  wit,  on,  Sic.  aforeBHid,  at,  Stc.  aforesaid,  was  duly  exhibited  and  peraon- 
ally  delivered  to  tlie  said  J.  R.  so  being  such  overseer  as  aforesaid,  to  be  bybimwell 
and  faithfully  executed  and  obeyed  in  all  things,  according  to  tbe  eiigency  thereof, 


(a)  This  indictment  muat  positively  against  a  constable  for  not  levying  nn- 

stste  that  the  order  was  made,  and  not  der  a  warrant  of  distress  to  him  directed. 

Mt  it  forth  by  way  of  recital,  after  a  need   not   set  forth  tbe  conviction  at 

"  that  whereas,"  A.  v.  Crowhurtt,  2  Ld.  length  on  which  it  wu  founded,  Styim^ 

Raym,    1363;     though  an  indictment  v.  Wyall.iil.  1196. 
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mad  aeoordiaf  to  the  Mdd  ofiee  and  dutj  of  tho  laid  J.  R.  at  sucii  orcneer  at  afore- 
aakL  And  tlie  joron,  &e.  do  further  present,  that  the  said  J.  R.  so  being  sndi  orer- 
aear  as  aforesaid,  and  so  hating  seen  and  received  the  said  order  as  aforesaid,  after- 
wards, to  wit,  on  the  said,  &c.  and  continually  from  thenceforth,  for  and  daring  all 
■neh  tiflio  as  the  said  J.  R.  continued  in  his  said  office  of  overseer  of  the  poor  of  the 
township  of  O.  aforesaid,  unlawfully,  wilfully,  obstinately,  and  contemptuously  did 
Mglact  and  refuse,  and  hath  hitherto  wholly  neglected  and  refused,  to  pay  unto  her 
the  said  B.  B.  the  sum  of  two  shillings  and  sixpence  weekly,  and  every  week,  for 
and  towards  the  support  and  maintenance  of  her  the  said  B.  B.  and  her  said  bastard 
child,  aa  by  the  said  order  he  the  said  J.  R.  as  such  overseer  as  aforesaid  was  re- 
paired to  do ;  and  the  same  and  every  part  thereof  is  still  wholly  due  and  unpaid  to 
the  said  B.  B.  although  she  the  said  B.  B.  whilst  the  said  J.  R.  remsined  and  con- 
tinned  as  audi  overseer  as  sforesaid,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other 
days  and  times,  aa  well  before  as  after,  &c.  at,  &c.  aforesaid,  requested  him  the  said 
J.  R.  to  pay  her  the  same  (v),  and  although  he  the  said  J.  R.  hath  not,  at  any  time 
whatsoever,  hitherto  been  otherwise  ordered,  according  to  law,  to  forbear  the  said 
aHowanoe ;  contrary  to  the  said  office  and  duty  of  him  the  said  J.  R.  in  that  behalf, 
and  against  the  peace,  &c.  (w). 

Indictment  against  a  Father  of  a  Bastard  Child,  for  disobeying  an 
Order  of  Justices  for  Maintenance  made  before  4  Sf  5  W,  IV. 
c.  76, 

That  H.  T.  of  the  pariah  of  M.  in  the  county  of  D.  single  woman,  before  the 
making  of  the  order  of  justices  hereafter  mentioned,  to  wit,  on,  &c.  at  the  said,  &c. 
was  delivered  of  a  living  female  bastard  child.  And  the  jurors,  &c.  that  the  said 
H.  T.  having  been  so  delivered  of  such  bastard  child  within  the  parish  aforesaid, 
afterwards,  to  wit,  on,  &c.  at  the  parish  aforesaid,  complaint  thereof,  and  also  that 
tiM  aaid  child  was  then  christened  by  the  name  of  Jane,  and  was  then  chaigeable  to 
tte  said  township,  and  likely  so  to  continue,  was,  by  the  overseers  of  the  poor  of  the 
aaid  parish  of  M.  made  to  J.  R.  esquire,  and  T.  B.  esquire,  two  of  her  migesty's 
jvstices  of  the  peace  and  quorum  in  and  for  the  said  county  of  D.  and  residing  next 
anto  the  limits  of  the  parish  church  of  M.  in  the  said  parish  of  M.  in  the  said 
eoonty,  and  she  the  said  H.  T.  was  by  them  the  said  overseers  of  the  poor  then  and 
there  brought,  and  personally  appeared,  before  the  said  justices  so  residing,  to  be, 
and  was  thereupon,  then  and  there  examined  upon  oath  by  and  before  the  said 
juatioes  of  and  concerning  the  cause  and  circumstance  of  the  begetting  and  birth  of 
such  bastard  child.  And  the  jurors,  &c.  that  the  said  H.  T.  upon  her  said  examin- 
ation upon  oath,  then  and  there  taken  in  writing  by  and  before  the  said  justices, 
deposed  and  declared,  that  she  was  delivered  of  such  bastard  child,  as  aforesaid,  and 
that  R.  M.  I.  of,  &c.  was  the  father  of  the  said  bastard  child.  And  the  jurors,  &c. 
do  further  present,  that  the  said  J.  R.  esquire,  and  T.  B.  esquire,  so  being  such 
justices,  residing  as  aforesaid,  did  thereupon,  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at  the  parish  of  M.  aforesaid,  duly  summon  the  said  R.  M.  I.  to  be  and  appear 

(a)  As  to  averment  of  request,  see  1  for  it  if  they  are  not  provided  by  the 

T.  R.  316.  parents,  and  that  without  order  of  jus- 

(w)  Officers  of  a  parish  in  which  a  tices,  Hayt  v.  Bryant,  1  H.  Bla.  253. 
bastard  is  bom,  must  provide  necessaries 
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before  them  tbe  nid  jutlce*  to  mike  hii  definoe  of  aad  ooicenihg  tba  pnuMi, 
and  to  (how  caoM  why  an  order  of  nuiatawDce  ihoold  not  ba  mads  upon  Ua  far 
the  euiM  aforenid,  to  which  nld  nuniiioiu  he  the  md  O.  M.  I.  then  ead  tb«, 
before  the  meking  of  uf  oider  in  that  bdulf.  panoaallj  appeared  bdbn  Iht  mU 
JDiHcea,  but  did  not  make  *iaj  rafficiBnt  defenoe,  or  (how  an;  eanae  vh;  ^  oidw 
ihoold  not  be  made  apon  him,  whereapon  the  «aid  jaitieea,  npon  hearing  the  mid 
eomplaint  npon  oath,  afterwardi,  to  wit,  on,  &c.  lart  afbreeaid,  at  tbe  paridi  tttn- 
■aid,  did,  b<r  their  diicretioD,  raako  order  of  and  emoemiiig  the  pmnliea,  and  b; 
their  laid  order  in  writing,  under  their  hand*  and  Kab,  bearing  date,  &c.  ndliig 
to  the  effect  hereiiibettore  mentioned,  a4)iidged  the  tame  to  be  trae,  and  tbcnbj,  m 
well  span  eijuninatian  of  the  cause  and  circomitancea  of  the  premue*,  Dpoa  the  oitfc 
of  the  tud  H.  T.  ai  olberwiw.  did  declare  and  a4jndgD  the  laid  R.  H.  I.  [M<jMi 
Mr  onfrr  Mrtafim].  And  the  joron,  &c  that  after  the  making  of  the  aud  ordit, 
to  wit,  on,  &c.  lait  aforeiaid,  at  the  pariah  aforesaid,  notice  of  tbe  afoi«*ud  oida 
wai  dulj  giien  to  him  the  *aid  R.  M.  I.  and  that  be  the  aaid  R.  11.  I.  wn  dalf 
made  acquainted  with  the  content!  thereof,  and  dnlf  and  penooall;  lened  «ilk 
the  Nme.  And  the  joron,  tut.  that  the  said  bastard  child  ia  fet  liiiiv,  od  bilh 
■IwBjs  from  the  time  of  mikiiig  the  said  order,  until  the  i»j  of  taking  this  ioqna- 
tiou,  been  and  continned,  and  now  ii,  chargeable  to  the  ssid  pariah  of  M.  to  vit 
at  the  parish  sforcsaid,  and  that  before  and  at  the  time  of  "'^'"g  ot  Ott  mi 

order,  and  from  thence  continuallj  till  the  taking  of  this  inquisition,  one ai 

one were  and  still  are  OTcrseera  of  the  poor  of  the  aaid  perish  of  H.  dalf  «a- 

■lilated,  of  which  he  tbe  said  R.  M.  1.  had  due  notice,  to  wit,  at  the,  &c.  ttOnmli; 
sod  tbe  jurors,  &c.  do  further  present,  that  the  said  R.  H.  I.  late  of,  &c.  not  tc- 
garding  the  said  order,  nor  the  laws  and  itatatei  in  soch  case  and  prorided,fil 
not  upon  DOtice  and  service  of  the  said  order  forthwith  pa;  or  cause  to  be  paid,  Ac 
^ntgativing  Ike  perfomumee  qflAe  duty  in  the  vordr  qfiKe  onfrr],  although  m  V> 
do  he  the  iiid  S.  M.  I.  afterwsrda,  to  wit,  on,  Ik.  and  often  both  before  and  alltt- 
ward>,  to  wit,  st  tbe  psriih  aforesaid,  was  dul;  requested  by  the  said,  &c.  so  baig 
such  Qverseeis  aa  aforesaid,  but  oo  the  contnuy  thereof,  he  the  said  R_  II.  I.  w 
and  from  the  said,  Sic.  until  the  taking  of  thii  inquiaiUon,  unlawfully,  wilfaUj,  oUli- 
natelj,  and  conteaiptnously  hath  neglected  and  refused  to  psj,  or  cause  to  be  pstd, 
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Sodety,  estabUihed  at 


in  the  eoanty  of 


by  ▼irtue  of  a  certain  act  of 


paiiiament,  made  and  passed  in  the  parliament  of  onr  lord  the  King,  holden  at 
Westminster^  in  tiie  county  of  fiCiddlesex,  in  the  thirty- third  year  of  the  reign  of 
onr  said  lord  the  King,  entitied  An  Act,  &c.  [ituert  the  title  qfthe  act  33  O.  HL 
e.  54],  the  mles,  orders,  and  regulations  of  which  society  were  duly  eot^rmed 
accor^ng  to  the  directions  of  the  said  act  of  parliament  (y).  And  the  jurors,  &c. 
that  the  said  A.  B.  having  been  admitted  a  member  of  the  said  society  as  aforesaid, 
before  the  making  of  the  order  hereinafter  mentioned,  had  been  expelled  from  the 
said  society,  and  deprired  of  certain  relief  and  maintenance,  to  which  he  considered 
himself  entitled  from  the  stewards  of  the  said  society  for  the  time  being,  and  other 
officers  and  members  thereof,  and  the  said  A.  B.  thought  himself  aggrieved  thereby, 
and  thereupon  made  complaint  thereof  to  P.  Q.  and  X.  Y.  esquires,  two  of  his 
msjesty's  justices  of  the  peace,  assigned,  &c.  in  the  said,  &c.  in  which  the  said 
society  was  established  as  aforesaid,  against  M.  M.  late  of,  &c.  and  W.  W.  late 
of,  &c.  who  then,  and  firom  thence,  until  and  at  the  time  of  the  disobedience  of 
the  order  hereinafter  mentioned,  were  stewards  of  the  said  society,  and  O.  O.  late 
of  the  same  place,  &c.  who  then,  and  during  that  time,  was  clerk  to  the  said  society ; 
and  the  said  defendants  were  thereupon  duly  summoned,  according  to  their  respec- 
tive christian  and  surnames  respectively  (j),  by  the  said  justices,  to  appear  before 
them  Bt  a.  convenient  time  and  place  named  in  such  summons,  they  the  said  defendants, 
or  some  or  one  of  them,  appearing  to  such  justices  to  have  the  custody  of  the  said  rules, 
orders,  and  regulations  of  the  said  society,  and  the  said  defendants  had  not  appeared 
before  the  said  justices,  pursuant  to  the  said  summons,  to  wit,  at,  &c.  (a).  And  the 
jmrors,  &c.  that  thereupon,  heretofbre,  to  wit,  on,  &c.  at,  &c.  the  said  defendants, 
so  being  such  justices  as  aforesaid,  on  proof,  upon  oath,  of  such  summons  as  afore- 
said being  duly  served,  did  proceed  to  hear  and  determine  the  matter  of  the  afore- 
said complaint,  according  to  the  true  purport  and  meaning  of  the  said  mles,  orders, 
and  regulations  of  the  said  society,  and  the  directions  of  the  said  act  [or  acts]  of 
pariiament,  and  did  thereupon  then  and  there  make  a  certain  order  in  writing,  under 
tiieir  hands  and  seals,  directed  to  the  said,  &c.  so  being  stewards  of  the  said  so- 
ciety, and  to  the  said,  &c.  so  being  clerk  thereof  as  aforesaid,  and  all  other  persons 
whomsoever,  being  officers  or  members  of  the  said  society,  whereby,  after  reciting. 


order  to  levy  the  sum  adjudged  to  the 
complainant,  with  all  costs  attending  the 
complaint. 

(y)  This  averment  is  sufficient,  with- 
out ailing  the  rules  to  have  been  filed  ; 
see  33  G.  III.  c.  54,  s.  15 ;  12.  v.  Gilkes, 
8  B.  &  C.  861.  The  time  for  confirma- 
tion was  limited  by  this  act ;  extended 
by  35  G.  III.  c.  Ill ;  and  rendered  un- 
limited by  49  G.  111.  c.  125  ;  so  that,  if 
the  society  was  established  at  a  later 
period,  and  their  rules  confirmed  under 
the  authority  of  either  of  the  subsequent 
acts,  it  must  be  so  stated.  As  to  socie- 
ties recently  established,  see  59  G.  III. 
c.  128,  whereby  petty  sessions  are  em- 
powered to  carry  into  effect  the  rules  of 
those  8ocietic8f  if  conformable  with  gene- 


ral rules  of  quarter  sessions  previously 
promulgated,  and  also  with  the  calcu- 
lations on  which  the  benefits  of  the  par- 
ticular society  are  to  be  enjoyed,  with 
the  approbation  of  two  actuaries,  duly 
authenticated. 

(z)  By  s.  4  of  49  G.  III.  c.  125,  it  is 
required  that  the  summonses  shall  be 
served  upon  the  officers  of  those  socie- 
ties in  the  proper  name  or  names  of 
such  officers. 

(a)  It  is  scarcely  necessary  to  ob- 
serve, that  if  the  parties  summoned  do 
appear,  but  do  not  show  sufficient  cause 
why  the  order  should  not  be  made,  and 
it  is  actually  made,  the  allegations  must 
be  conformable  with  the  facts. 
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■iDODS>t  Other  Ihlngi,  (ktt,  &c.  [recile  lit  order  rt^uirng  M(  d^eHdtmti  (o  altmt 
and  firadaer  took;  ^f.]  m  h;  the  Hid  order  of  jiuticei  fuil;  ippean,  wUh  vtiitk 
order  Ihr  laid  M.  M.  and  W.  W.  heretofore,  to  wit,  on,  &e.  at,  &e.  were  pcnoulf 
■ervcd,  and  of  nhich  order  tLef  the  said  M.  M.,  W.W.,  and  O.  O.  then  and  that 
had  notice.  And  Ibe  juron,  8ic.  chat  the  laid  M.  M.  aod  W.  W.  so  being  tlcwaril 
of  tho  uid  aocietj,  and  the  lud  O.  O.  Slc.  ao  being  clerk  thereof  u  iroretaid,  w<B 
knowing  the  premiBCa,  but  not  regordinj;  the  aud  order,  nor  the  nid  act  [er  aoUi 
Of  Iht  eate  may  require]  of  fjarliampnl,  did  not,  nor  would,  nor  did,  nor  wnoU 
either  of  them,  prrBonallj  or  otherwise,  be  or  appear  before  the  laid  juitjcea  at  ^ 
time  and  place  in  that  behalf  aboie-mendoDed ;  nor  did,  nor  would,  then  and  Ihn 
produce  before  them  the  Hid  jiuticei,  for  tbeir  inspection,  such  books,  papen,  ail 
wrilinga  aa  aforeiaid,  or  any  or  either  of  them,  [or  tiafe  any  olkrr  facii  nf  ii»A^ 
dimee.'i  or  in  any  reipect  comply  with,  or  ohf  j,  or  regard  the  lame  order  aa  tbtgr 
could,  and  might,  and  ought  to  hare  doae,  hut  on,  tic.  at,  Sic.  wholly  refoaed 
neglected  ao  to  do,  and  herein  then  and  there  wholly  failed  and  made  default  (  a»^ 
trary  to  the  form  of  the  taid  order,  and  agaiuat  the  peace,  &c. 

Indictment  againtt  the  Stewards,  ^c.  of  a  Friendly  Socitty  for  dif 
obeying  an  Order  of  Justices  made  under  10  O.  IV.  c.  flti, 

That  one  A.  D.  before  the  making  of  the  order  hereinafter  mentioned,  had  bea 
and  wa«  admitled  a  member  of  a  certain  friendly  awiiely.  called,  &c.  eatabliahd 
and  holden  at,  &c.  by  lirtuc  of  a  eertaia  act  of  parli 
the  parliament  of  our  lord  the  late  King  Geot^  the 
*ler,  in  the  county  of  JMiddleaei,  in  the  tenth  year 
the  Ute  King,  entitled  "  An  Act  to  coiuolidate  and 

confinned  and  enrolled  according  to  the  directioaa  of  the  laid  act  of  parliameitt. 
And  the  jurors  aforeaaid,  on  their  oath  aforesaid,  do  farther  preaent,  that  according 
to  one  of  the  aaid  mlea,  orden,  and  regulationa,  it  waa,  imongit  other  thiop, 
ordained,  that,  &c.  [hert  nt  forth  Iht  rule  vkkh  the  tociity  hat  brokai,  amd  eoa- 
cemm;  wkick  the  order  aai  nude].  And  the  jurors  aforesaid,  on  their  oath  afore> 
said,  do  farther  preaent,  that  by  the  said  mlea,  ordera,  and  regulations,  it  waa  and 
la  directed  that  any  matter  in  dispute  between  the  said  society  and  any  member 
thereof  should  and  ihall  be  decided  by  juatices  of  oar  lord  the  King  [or  lady 
the  Queen,  or  ii  may  stand  in  the  mie  reeiteiT],  assigned  to  keep  the  peace  of  odt 

taid  lord  the  King,  in  and  for  the  county  of  .     And  the  jnrora  afoi«- 

Bsid,  OD  their  oath  aforesaid,  do  farther  preaent,  that  the  said  A.  B.  hanng 
been  admitted  a  member  of  the  aaid  society  aforesaid  before  the  making  the  order 
hereinafter  mentioned,  had  been,  contrary  to  the  said  first  mendoDed  rule,  order, 
and  regulation,  expelled  from  the  said  society,  and  deprived  of  certain  relief  and 
maintenance,  to  which  he  considered  himielf  entitled  according  to  the  aaid  firat 
mentioned  rule,  order,  and  regulation,  by  the  stewards  of  the  said  society  for  the 
time  being,  and  other  officers  and  membera  thereof;  and  that  E.  F.  and  C.  D. 
itewarda  of  the  said  society  for  the  time  being,  had  neglected  and  rcfiiaed  to  comply 
with  the  said  first  mentioned  rule,  order,  and  regulation,  and  the  said  A.  B.  thought 
hlnuelf  aggrieved  thereby,  and  thereupon  made  complaint  thereof  to  J.  P.  one  of  her 
mi^esty'i  justices  of  the  peace,  assigned  to  keep  the  peace,  and  hear  and  detemine 


tc  tlu  said  B.  F.  ind  C.  D.  appeared  pnmiant  to  tlM  Mid  ramoKnu 
'.  aod  S.  P.  beiiig  tm  of  the  jiutieea  of  onr  ladj  the  Qoeen,  in  and  for 
%  in  the  aaid  codbI^,  the  uid  A.  B.  Mng  alw  then  and  there  pr«*ent ; 
1  J.  F.  and  P.  S.  ao  bdng  anch  joidcai  aa  aforcaaid,  did  then  and  then 
bear  and  determiiie  the  natter  of  die  aforeaaid  complaint  accordinf  to 
■Tp(^  and  meaning  of  the  mlaa,  order*,  and  regnlationa  of  the  aaid 
I  tbe  dircctioDS  of  the  aaid  act  of  parliament,  tod  did  thcreapon  then  and 

a  cenam  order  in  writing,  under  their  handi  and  aeala,  directed  to  the 

ami  C  I>.  ao  bong  atevardi  of  the  aaid  lodetj,  and  all  other  penona 
r,  being  ofEcers  or  membeis  of  the  aaid  locietj,  wherebj,  after  redting 
Kf  forth   thm  reei(al>],  it  wai  ordered,  Slc.  \nt  fbrlh  iike  adjMdlcattny 

order^  ,  aa  by  the  aaid  order  of  joaticei  follf  appean  ;  of  which  order  the 
and  C.  !>•  nfterwarda,  towit,  on,  lui.  at,  fee.  bad  notice.  And  the  jnrora 
m  tbor  oath  aforeaaid,  do  farther  preieot,  that  the  aaid  E.  F.  and  C.  D. 
awards  of  the  aaid  locietj,  well  knowing  the  premiaea,  but  not  regarding 
rdcT  nor  the  anid  act  of  parliameDt,  did  not,  nor  wanld,  nor  did  nor  would 
hem.  Sec  {^da^JiUfy  thtfmri  qfttl^  erdir  ordering  the  act  omilltd  to  be 
■rifA],  or  in  anj  reapect  compl;  with,  or  obej,  or  regard  the  lame  order, 
nld,  and  mt^t,  and  on^t  to  have  done ;  and  on,  &c.  at.  Bee.  whoUf 
>d  neglecied  ao  to  do,  and  therein  then  and  there  wbollf  failed  and  made 
contn^  to  the  form  of  the  aaid  order,  and  the  aaid  itatatc  in  inch  case 
d  prorided,  and  againrt  th«  peace  of  onr  aaid  ladj  the  now  Qoeen,  her 
id  fiputy. 


SECTION  XXII. 
■CEiTino  Thikos  unlawfully  Obtained  or  Embezzled. 
nuet  Kftder  7  ir  S  G.lV.c.  29-1— The  euiltv  receivine  thines 
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may  be  indkted  and  convicted  (beieof,  whether  the  peraoo  goiltjd 
the  principal  misdemeanonr  ihall  or  kfaall  Dot  have  been  preriouilj 
coavicted  thereof,  or  shall  or  shall  not  be  amenable  tojnitice;  ud 
every  such  receiver  shall,  on  conviction,  be  liable,  at  the  discretiootf 
the  conrt,  to  be  transported  beyond  the  seai  for  the  term  of  leni 
years,  or  to  be  iropriaoned  for  any  term  not  exceeding  two  yean ;  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment" 

This  provision,  it  will  be  observed,  applies  to  all  cases  of  propcftj 
itolen,  to  steal  which  is  made  by  this  act  a  viitdemeanour ;  asvilb, 
records,  and  title-deeds ;  to  all  cases  of  embezzlement  by  every  dt- 
scription  of  agent;  to  all  cases  where  the  things  received  have  ben 
obtained  by  false  pretences ;  and  to  every  speciea  of  property,  whtlba 
goods,  money,  or  securities.  This  ofience,  like  felonious  receirii^, 
may  be  tried  in  any  county  where  the  goods  have  been  in  possewioD 
of  the  receiver,  or  in  that  where  the  principal  offence  was  committed  (i). 

Indictment  for  receiving  Goods  obtained  by  Falte  PretcRcti. 
That  A.  B.  late  of,  &c.  od,  Su,  at,  tie.  anlawfnllj,  knowinglj,  aad  frandolntlj 
did  rec^TB  ten  gold  watcliet,  of  the  value  of  one  hondreil  poonda,  of  tbc  goodi  nJ 
chattel!  of  E.  ?.  b;  ooe  C.  D.  then  lately  before  anlawtnllT  oUaintdfhm  tkt  tai 
B.F.  iy  falte  pnlfHta{c),aiMt  Ii  to  ny,  by  labelT  pretending  that  be  the  ud 
C.  D.  wu  the  •enant  of  one  G.  H.  and  had  been  lent  by  the  aaid  G.  H.  for  Ibe 
•aid  watchet  to  be  inapected  bf  him,  wharcaa,  tn  tmth  and  in  fiut,  he  tbe  tudCD. 
waa  not  the  aerrant  of  the  laid  G.  H.  nor  lent  by  him  for  the  aaid  watdiei  to  bt 
Inapected  by  him,  or  (or  any  other  porpote  whataoeTer;  Iu>  the  aaid  A.B.  at  tke 
time  he  to  reccited  the  aaid  gold  watehea,  on,  Jkc.  at,  &c  then  and  then  wall  Hki- 
inff  Iht  tamt  to  kattt  in»  to  ■Mimq/UJj'  otimimtd  by  the  wd  C.  D.  Cram  the  mi 
E.F.  by  the  false  pretencei  afbreiaid  ;  againit  the  form  of  tbv  statnte,  ftc.  a 
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following  provisioD  {d) :  '^  That  if  any  person  shall  steal,  or  shall,  for 
any  fraud  alent  purpose,  take  from  its  place  or  deposit  for  the  time 
being,  or  from  any  person  having  the  lawful  custody  thereof,  or  shall 
unlawfully  and  maliciously  obliterate,  injure,  or  destroy,  any  record, 
writ,  return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule, 
order,  or  warrant  of  attorney,  or  any  original  document  whatsoever, 
of  or  belonging  to  any  court  of  record,  or  relating  to  any  matter,  civil 
or  criminal,  begun,  depending,  or  terminated  in  any  such  court,  or 
any  bill,  answer,  interrogatory,  deposition,  affidavit,  order,  or  decree, 
or  any  original  document  whatsoever,  of  or  belonging  to  any  court  of 
equity,  or  relating  to  any  cause  or  matter  begun,  depending,  or  ter- 
minated .in  any  such  court,  every  such  offender  shall  be  guilty  of  a 
miademeanour,  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term 
of  seven  years,  or  to  suffer  such  other  punishment,  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award ;  and  it  shall  not,  in  any 
indictment  for  such  offence,  be  necessary  to  allege  that  the  article  in 
respect  of  which  the  offence  is  committed  is  the  property  of  any  person, 
or  that  the  same  is  of  any  value." 

Indictment  Jar  Stealing  a  Ni$i  Prius  Record, 

That  A.  B.  late  of,  &c  on,  &c.  at,  &c.  a  certain  record  of  niai  priua  of  the  court 
of  our  lady  the  Queen,  before  the  Queen  herself,  in  a  certain  cause  then  depending 
in  the  said  court,  wherein  one  C.  D.  was  plaintiff,  and  the  said  A.  B.  was  defendant, 
then  and  there  found  and  being,  unlawfully  did  steal,  take,  and  carry  away ;  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  9cc, 

Indictment /or  defacing  a  Record  of  an  Indictment  for  Perjury, 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  unlawfully  and  maliciously  did  obliterate 
and  injure  a  certain  nisi  prius  record  of  the  issue  joined  between  our  sovereign  lady 
the  Queen  and  the  said  A.  B.  on  an  indictment  for  perjury  then  depending  in  the 
court  of  our  lady  the  Queen,  before  the  Queen  herself,  and  being  a  record  of  the  said 
court,  with  intent  then  and  there  to  cause  and  procure  him  the  said  A.  B.  to  be 
acquitted  upon  the  trial  of  the  said  issue ;  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c.     [Add  a  count  specifying  in  what  the  injury  etmntted.'] 


SECTION  XXIV. 
Riots,  Routs,  and  Unlawful  Assemblies. 

Offences.] — Hawkins  says  a  riot  seems  to  be  a  tumultuous  dis- 
turbance of  the  peace,  by  three  persons  or  more,  assembling  together 

(d)  Section  21. 
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of  their  own  auUiority,  with  an  intent  mutually  to  assist  one  aaolbtT 
against  any  one  who  shall  oppose  them  in   the  execution  of  ioeu 
enletprise  of  a  private  nature  :  and  afterwards  actually  eiteuling  ibe     li 
same  in  a  violent  and  turbulent  nmnner,  to  the  terror  of  llie  people, 
whether  the  act  intended  were  of  Itself  lawful  or  unlawful(f). 

Rout,  what.\ — A  rout  is  wtid  to  be  a  disturbance  of  the  peace,  by 
persons  assembling  together  wilh  an  intention  to  do  a  thing,  whicli.if 
it  be  executed,  wilt  make  them  rioters;  and  actually  making  a  rootlM 
towards  the  execution  thereof  (/). 

Unlawful  Aitembly,  what.'] — An  unlawful  assembly,  accordinj^ta 
the  common  opinion,  is  a  disturbance  of  (he  peace,  by  persons  bardy 
assembling  together  with  an  intention  to  do  a  thing,  which,  if  il  «eK 
executed,  would  make  them  rioters,  but  neither  actually  executing  it, 
Dor  making  a  motion  towards  the  execution  of  it(^). 

But  (Howkine  adds)  this  seems  altogether  much  too  narrow  a  defini- 
tion.  For  any  meeting  whatever  of  great  numbers  of  people,  will 
such  circumstunces  of  terror  as  cannot  but  endanger  the  public  peace, 
aud  raise  fears  and  jealousies  among  the  queen's  subjects,  seems  pro- 
perly to  be  an  unlawful  assembly;  as  where  great  numbers  complain-  ,1 
ing>  of  a  common  grievance  (e.  g.  Ute  inclosure  of  land,  in  which  they  i 
all  claim  a  right  of  common  (A)>  meet  together,  armed  in  a  warlike 
manner,  in  order  to  consult  together  concerning  the  most  proper  means 
for  the  recovery  of  their  interests  :  for  no  one  can  foresee  what  may  be 
the  event  of  such  an  assembly  (t)- 

Also  an  assembly  of  a  man's  friends  for  the  defence  of  bis  person, 
against  those  who  threaten  to  beat  him,  if  he  go  to  such  a  market,  or 
the  like,  is  unlawful ;  for  he  who  is  In  fear  of  such  insults  ought  to 
demand  surety  of  the  peace,  and  not  make  use  of  such  violent  methods, 
which  cannot  but  be  attended  with  the  danger  of  raising  tumults  and 
disorders  to  the  disturbance  of  the  public  peace.  Yet  an  assembly  of 
a  man's  friends  in  his  own  house,  for  the  defence  of  the  possession 
thereof  against  those  who  threaten  to  make  an  unlawful  entry  there- 
into, or  for  the  defence  of  his  person  against  those  who  threaten  to 
beat  him  therein,  is  allowed  by  law  ;  for  a  man's  house  is  looked  upon 

(«)  H.wk.  B.    1. 1.  65.  «.!;«.   ..  flir/,  5  C.  &  P.  154. 

Stitf.  1 1  Mod.  1 16.  {k^  This  instance  is  pot  bj  Hawkins, 

(/)  Hawk.  B.  I,  c.  65,  i.  8;  19  Vin.  B.  l,c.  GS,  i.  B,  indefininf  a  "rooL" 

Abr.  tit.  Ri»U.  (0  Hawk.  B.  1,  c.  65,  s.  9  ;  1  BU. 

(f)  Hawk.  B.  I,  c.  65.    See  R.  *.  Com.  112. 
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as  his  castle  (j).     But  the  like  liberty  is  not  allowed  by  the  law  to  a 
man  in  defence  of  other  property,  ex.  gr,  his  close  {k). 

On  an  indictment  for  a  riot  against  three  or  more,  if  a  verdict  acquit 
all  but  two^  and  find  them  guilty,  the  finding  is  repu^ant  and  void, 
unless  the  indictment  charge  them  with  having  made  such  riot  together 
with  divers  other  persons  unknown  ;  for  otherwise  it  appears  that  the 
defendants  are  found  guilty  of  an  offence  whereof  it  is  impossible  that 
they  should  be  guilty,  for  there  can  be  no  riot  where  there  are  no 
more  than  two  persons  (J),  And  let  it  be  observed,  that  though  women 
are  amenable  to  the  law  as  rioters,  infants  of  either  sex,  under  the 
years  of  discretion,  are  not(m).  But  where  six  were  indicted  for  a 
riot,  and  two  of  them  died  before  trial,  two  were  acquitted,  and  two 
only  found  guilty,  yet  judgment  was  given  upon  this  verdict,  for  by 
Lord  Mansjield,  they  must  have  been  found  guilty  with  one  or  both 
of  those  who  had  not  been  tried,  or  it  could  not  have  been  a  riot(n). 

If  a  number  of  persons  being  met  together  at  a  fair  or  market,  or 
any  other  lawful  or  innocent  occasion,  happen  on  a  sudden  quarrel  to 
break  the  peace,  it  seems  agreed  that  they  are  not  guilty  of  a  riot,  but 
of  sudden  affray  only,  of  which  none  are  guilty  but  those  who  actually 
engage  in  it,  because  the  design  of  their  meeting  was  innocent  and 
lawful,  and  the  subsequent  breach  of  the  peace  happened  unexpectedly 
without  any  previous  intention  concerning  it  (o).  Yet  it  is  said, 
that  if  persons  innocently  assembled  together,  do  afterwards,  upon  a 
dispute  happening  to  arise  among  them,  form  themselves  into  parties, 
with  promises  of  mutual  assistance,  and  then  make  an  affray,  they  are 
gnilty  of  a  riot ;  because,  upon  their  confederating  together  with  an 
intention  to  break  the  peace,  they  may  as  properly  be  said  to  be 
assembled  together  for  that  purpose  from  the  time  of  such  confederacy, 
as  if  their  first  coming  together  had  been  on  such  a  design  (p). 

Also  it  seems  to  be  certain,  that  if  a  person,  seeing  others  actually 
engaged  in  a  riot,  do  join  himself  unto  them,  and  assist  them  therein, 
be  is  as  much  a  rioter  as  if  he  had  at  first  assembled  with  them  for  the 
same  purpose;  inasmuch  as  he  has  no  pretence  to  contend  that  he 
came  innocently  into  the  company,  but  appears  to  have  joined  him- 
self unto  them,  with  an  intention  to  second  them  in  the  execution  of 
their  unlawful  enterprise ;  and  it  would  be  endless  as  well  as  super- 

(J)  Hawk.  B.  1,  c.  65,  s.  10  ;  11  Mod.  Raym.  484. 
115.  (m)  Hawk.  B.  1,  c.  65,  s.  14. 

(*)  R.  T.  the  BUhcp  qf  Bangor,  1  (n)  R,  v.  Scott,  3  Burr.  R.  1262. 

Rugs.  C.  &  M.  255  ;  ante,  tit.  Forcible  (o)  Hawk.  B.  1,  c.  65,  s.  3. 

Bntrp.  (j>)  Id.  ibid. 

(0  R.  ▼.  Sfudiurif  and  otkere^  1  Ld. 

H  H 
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fluous,  to  examine  whetlier  every  particular  person  enf^ed  in  a  riot 
were,  in  trutli,  one  of  the  Brat  assembly,  or  actually  had  a  previoM 
knowledge  of  the  design  of  its  movers  (9). 

It  has  been  holdcD,  that  the  enterprise  ought  to  be  accompanied 
with  some  offer  of  violence,  eitlier  to  the  peraon  of  a  man  or  to  \m 
possessions,  as  by  beating;  him,  or  forcing  him  to  quit  the  poaseuim 
of  his  lands  or  goods,  or  the  like;  and  from  hence  it  seems  to  follor, 
that  persons  riding  together  on  the  road  with  unusual  .weapons,  01 
otherwise  assembling  together  in  such  a  manner  as  is  apt  to  laiie  1 
terror  in  the  people,  without  any  offer  of  violence  to  any  one  in  retped 
either  of  his  person  or  possessions,  are  not  properly  guilty  of  a  riot, 
but  only  of  an  unlawful  assembly  (r).  However  it  seems  clearly  to  be 
agreed,  that  in  every  riot  there  must  be  some  circumstance  either  d 
actual  force  or  violence,  or  at  least  of  an  apparent  tendency  tlierelo, 
as  is  naturally  apt  to  strike  a  terror  into  the  people,  as  the  show  of 
arms,  threatening  s|jccches,  or  turbulent  gestures  (r)  :  for  every  lucb 
offence  must  be  laid  to  tiie  terror  of  the  people  (*).  And  from  hence, 
adds  Hawkins,  "  it  clearly  follows  that  assemblies  at  wakes  or  olber 
festival  times,  or  meetings  for  exercise  of  common  sports  or  diveisioDi, 
as  bulI-baJting  [but  see  now  5  <&  6  W.  IV.  c.  59,  s.  3],  wrestling, and 
such  like,  are  not  riotous.  And  from  the  same  ground  also  it  seemi 
to  follow,  tliat  it  is  possible  for  three  persons  or  more  to  assemble 
together  with  an  intent  to  execute  a  wrongful  act,  and  also  actually  to 
perform  their  intended  enterprise,  without  being  rioters;  as  if  a  com- 
petent number  of  people  assemble  together  in  order  to  carry  off  a  piece 
of  timber  to  which  one  of  the  company  has  a  pretended  right,  and 
afterwards  do  carry  it  away  without  any  threatening  words  or  other 
s  of  terror."     He  adds,  that  by  parity  of  reasoning,  the 
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purpose  of  training  and  drilling  any  other  person  to  use  of  arms,  or 
the  practice  of  military  exercise,  movements,  &c.  or  who  shall  train 
or  drill  any  person  to  such  practices,  &c.  or  who  shall  aid  and  assist 
therein,  witliout  lawful  authority  from  his  majesty,  or  lord-lieutenant 
or  two  justices  of  the  county,  riding,  &c.  being  legally  convicted 
thereof  (t.  e.  by  indictment  and  verdict),  shall  be  liable  to  fine  and  im- 
prisonment for  a  space  not  exceeding  two  years.  And  all  persons  so 
assembled,  &c.  may  be  detained  and  committed  for  trial,  unless  suffi- 
ciently bailed  until  next  assizes  or  sessions,  general  or  quarterly.  But 
prosecutions  must  be  commenced  wiihin  six  months  after  the  commis- 
tion  of  the  offence. 

The  57  G.  III.  c.  19,  and  60  G.  III.  c.  20,  related  to  the  assembling 
of  persons  for  political  purposes;  but  have  now  expired. 

Indictment  for  a  Riot. 

That  A.  B.  late  of,  &c.  C.  D.  late  of,  &c.  E.  F.  late  of,  &c.  with  divers  evil 
disposed  persons,  to  the  number  of  ten  or  more,  to  the  jurors  aforesaid  as  yet  un- 
known, on,  &c.  with  force  and  arms,  at,  &c.  did  unlawfully,  riotously,  routously, 
and  tnmultuously  assemble  and  meet  together  to  disturb  the  peace  of  our  lady  the 
Queen  (v),  and  being  so  then  and  there  assembled  and  gathered  together,  did  then 
and  there  make  great  noise,  riot,  tumult,  and  disturbance,  and  then  and  there 
vnlawfally,  riotously,  routously,  and  tumultuously  remained  and  continued  toge- 
ther, making  such  noises,  tumults,  and  disturbances  for  a  long  space  of  time,  to 
wit,  &c.  to  the  great  terror  (w)  and  disturbance,  not  only  of  the  liege  subjects  of 
our  said  lady  the  Queen  there  inhabiting  and  residing,  but  of  all  the  other  liege 
sobjects  of  our  said  lady  the  Queen  there  passing  and  repassing  in  and  along  the 
public  streets  and  queen's  common  highways  there,  in  contempt,  &c.,  and  against 
the  peace,  &c. 

Indictment  for  a  Rout  in  a  Licensed  Country  Theatre,  in  order  to 

compel  the  Dismission  of  an  Actor, 

That  on,  &c.  and  long  before  that  time.  A..  B.  and  CD.  were  the  proprietors 
and  managers  of  a  certain  theatre  or  playhouse,  situate  in  the  parish  of,  &c.  and 
then  and  there  had  lawful  power,  license,  and  authority  (or)  from  time  to  time,  for 


(v)  It  is  said  that  an  unlawful  purpose 
of  assembly  must  be  shown ;  but  this 
seems  doubtful,  as  a  riot  may  occur, 
Uioagh  the  original  object  of  the  meet- 
ing was  lawful.  See  R,  t.  GuMcm,  2 
Ld.  Raym.  1210. 

(tp)  These  words  are  essential  to  sus- 
tain a  charge  of  riot ;  but  if  the  indict- 
ment omit  them,  and  riotous  acts,  as 
cntting  down  fences,  &c.  are  proved,  it 
will  still  support  a  conviction  of  an 
"  unlawful  assembly,*'  R.  v.  CojPf  4  C. 


&  P.  538,  Parke,  B.  :--So,  if  after  as- 
sembling for  what,  if  executed,  would 
make  the  parties  rioters,  they  separate 
without  carrying  their  purpose  into  ef- 
fect, R,  V.  Birt,  5  C.  &  P.  154,  Paite- 

iOHf  J. 

{x)  Among  the  descriptions  of  va- 
grants who  were  included  in  39  El.  c.  4, 
12  A.  St.  2,  c.  23,  and  17  G.  II.  c.  5, 
now  repealed  by  5  G.  IV.  c.  83,  **  com- 
mon players  of  interludes,  and  all  per- 
sons who  shall  for  hire,   gain,   or  re- 

II  H  2 
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the  >pke«  of daji,  sii.  from,  &c.  to,  &e.  to  ihoir,  exhibit,  preaent,  and  pcrinB, 

withiu  the  (lid  theatre,  inch  certain  plan  ■■"!  entertaiatdeati  of  the  ita^c,  ■■  U 
then  theretofore  heen  repmentedatthe  liceiueal  theitrei  in  the  city  of  WettnunMa, 
&c.  aad  to  hire  and  keep  luch  aod  lo  man;  plajera  and  penona  to  act  tiigedkh 
comediea,  and  plsji,  within  the  aud  theatre,  ai  the;  ahoiild  think  coaieoieat  nl 
necesur7>  and  lach  peraona  to  peimit  and  continue  at  and  dttting  the  pUwn  il 
the  >aid  proprieton  and  maiiagen  from  time  to  time  to  i 
play*  ititbin  the  aame,  peaceablj  and  qnietlf,  witbont  ii 
of  any  person  or  persona  wlutioefer,  to  wit,  at,  &c.  And  the  jarora,  &c.  that  on  tk 
said,  &c.  P.  Q.  gentleman,  wu  a  person  who  uied  and  followed  the  profetiiaa  of  ( 
plajrer,  and  then  wai,  and  long  hefore  that  time  had  been,  engaged  and  retained  ul 
player  in  the  nay  of  hia  said  profession,  fay  the  said  A.  B.  on  behalf  of  himseirail 
C.  D.  aforesaid,  being  luch  proprietors  and  managera  aa  aroresaid,  for  and  dmof 
a  certain  time  not  then  expired,  at  and  for  a  certain  remnneimtion  or  reward,  ttoi- 
fore  payable  by  them  the  said  proprietors  and  managers  to  the  aaid  P.  Q.  when  li 
M  often  as  he  shonld  act  and  peiform  any  paitin  any  of  the  Mid  tT*gediea,com«din, 
or  play*  aa  aforeiaid,  at  M.  aforraaid,  and  that  the  aaid  F.  Q.  then,  and  for  dimii 
to  wit,  ten  years,  then  last  past,  sought  his  lining,  and  si 


ward,  act.  represent,  or  perform,  or  cause 
to  be  acted,  Sec,  any  interlade,  tragedy, 
comedy,  opera,  play,  farce,  or  other  en- 
tertainment of  the  stage,  or  any  part 
therein,  nol  being  auihariiri  by  late." 

But,  by2B  G.  III.  c.  30,  "  It  ahal] 
he  lawful  for  the  justices  at  the  general 
or  quarter  leesiong,  at  their  discretion, 
to  grant  a  license  to  any  person  making 
application  for  Che  sioie  by  petition  for 
the  performance  of  onymrA  plays  or  en- 
tertainments of  the  stage,  aa  are  or 
shall  he  represented  at  the  licensed 
theatres  in  WeatminBter,  or  have  been 
submitted  lo  the  inipeclion  of  the  lord 
chamberlain,  as  aforesaid,  at  any  place 
within  their  juriadiclion,  or  within  any 


liar  juriadiction  ;  and  ao  alao,  aa  as 
license  nnder  this  act  shall  have  baa 
had  and  eierciied  at  the  same  phca 
within  eight    months   then   next  pn- 

But  no  snch  license  ahall  be  graoteJ 
to  be  eierciaed  within  any  city,  town.  Of 
place,  having  peculiar  jarisdiction,  U- 
lesa  proof  be  made  that  the  majoriljrf 
the  juatieea  acting  for  inch  place  hate  at 
■  pablic  meeting  signed  thdrcoaaetf, 
unless  an  express  condition  be  tbcnaa 
inserted,  that  the  sane  shall  not  he  aafil 
until  approved  by  the  majcritj  of  Ik 
Jasticea  of  such  place  at  a  meeting boUa 
expressly  for  that  purpose,  *.  2. 

Nor  shall  such  license  be  granted  by 
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Cusily  by  his  nid  profetiion  and  occupation  of  a  player,  and  thereby  gained  and 
acqnired  a  comfortable  lubsistence  for  himielf  and  his  family.  And  the  jnrors 
afbreaaid  further,  &c.  that  on  the  said,  &c.  a  certain  old  play  called  Venice  Pre- 
•erred,  which  said  play  of  Venice  Presenred  had  then  been  represented  for  many,  to 
wit,  fifty  and  more  years,  at  the  licensed  theatres  in  the  city  of  Westminster  afore- 
iaid,  was  appointed  by  the  said  A..  B.  and  C.  D.  proprietors  and  managers  aforesaid, 
to  be  presented  that  day  at  and  in  the  said  theatre  in  M.  aforesaid,  and  that  the 
said  P.  Q.  as  such  player  as  aforesaid,  was  appointed  by  the  said  A.  B.  and  C.  D.  to 
play  and  perform  a  certain  part  in  the  said  play  called  and  distinguished  by  the 
name  of  Jaffier.  And  the  jurors,  &c.  that  £.  F.  late  of,  &c.  G.  H.  late  of,  &c.  and 
K.  L.  late  of,  &c.  [ike  drfendantt],  with  divers  other  evil  disposed  persons  to  the 
jnrors  aforesaid  as  yet  unknown,  with  force  and  arms,  on  the  said,  &c.  at,  &c.  afore- 
■aid,  did  unlawfully,  riotously,  and  routously  assemble  and  gather  together  in  the 
Mid  theatre,  to  disturb  the  peace  of  our  said  lady  the  Queen,  and  being  so  assembled 
and  gathered  together  in  the  said  theatre,  then  and  there  unlawfully,  wickedly, 
rovtoualy,  at  and  in  the  last  said  last-mentioned  theatre  or  play-house,  made  and 
laiaed  a  loud  hissing,  and  caused  and  procured  to  be  made  a  great  noise,  rout, 
tnonilt,  and  disturbance,  and  thereby  then  and  there  unlawfully,  routously,  tumul- 
teoualy,  and  turbulently  prevented  and  hindered  the  said  P.  Q.  firom  playing  and 
pesfbrming  the  said  part  of  JaiBer,  in  the  said  play  called  Venice  Preserved  (y),  and 
tlie&  and  there  wholly  obstructed  and  prerented  the  performance  of  the  said  play, 
tiiere  in  the  said  last- mentioned  theatre,  without  the  consent  and  against  the  will  of 
the  aaid  A.  B.  and  C.  D.  then  proprietors  thereof;  and  then  and  there  also,  unlaw- 
fully, riotously,  routously,  tumultuously,  and  maliciously  assayed  and  endeavoured 
to  force,  compel,  and  oblige  the  said  A.  B.  and  C.  D.  such  proprietors  and  managers 
•s  aforesaid,  against  the  wills  of  the  said  A.  B.  and  C.  D.  to  discharge  the  said  P.  Q. 
withcmt  his  consent,  and  against  his  will,  from  his  said  retainer  and  employment  of 
a  player,  at  the  said  last-mentioned  theatre,  and  wholly  to  dismiss  him  therefrom  ; 
by  means  whereof  the  said  P.  Q.  hath  ever  since  that  time  hitherto  remained  wholly 

iployed  in  his  aforesaid  retainer  and  employment,  and  hath  wholly  lost  and  been 
of  great  gains,  which  would  otherwise  have  accrued  to  him  therefrom,  to 
wit,  at,  &c.  aforesaid ;  to  the  great  terror  and  disturbance  of  her  majesty's  subjects 

ibled  lawfiilly  in  the  said  theatre,  and  against  the  peace,  &c. 


Punishment  of  Riot, 1 — Hard  labour  may  be  ordered  on  conviction, 
3  G.  IV.  c.  1 1 4 ;  and  costs  of  prosecution  are  allowed,  7  G.  IV.  c.  64, 
t.23. 

(y)  It  has  been  laid  down,  that  al-  the  performance  inaudible,  though  they 
though  the  audience  at  a  theatre  have  a  offer  no  actual  violence  to  the  house,  or 
right  to  express  their  disapprobation  of  any  person  there,  they  will  be  guilty  of 
any  performance  or  actor,  exciting  their  a  riot,  or,  according  to  the  foregoing  de- 
displeasure  at  the  moment,  yet  if  anum-  finitions,  a  rotif,  Clifford  v.  Braiufon,  2 
ber  of  peraons  go  thither  with  an  intent  Campb.  358. 
/•on  to  make  a  duturbanee  and  render 
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SECTION  XXV. 

SOLICITATIOKS  TO  CONHIT  OfFKNCES. 

EvEKT  soliciution  of  another  to  commit  an  indictable  offence, 
whether  felony  or  misdemeaiiour,  is  itKlf  an  act  amounting  to  ■  mil- 
demeanour  at  common  law  {ante,  Cli.  VI.  lect.  1).  Thus,  to  solidt 
a  KTvant  to  steal  the  goods  of  his  master  is  a  misdemeanour,  il- 
though  no  felonious  act  be  done  in  pursuance  of  the  incitement,  or 
any  farther  step  beyond  the  soliciting  be  taken  towards  the  comnil- 
sion  of  the  felony  (z).  Again,  to  solicit  a  member  of  the  privy  coukO 
to  accept  a  bribe  for  the  disposal  of  an  o6Bce  (a) ;  to  promise  moat] 
to  a  member  of  a  corporation  if  he  will  vote  for  a  particular  indrridnil 
as  mayor  (6);  or  to  offer  a  bribe  to  a  juryman  (c),  are  themseire*  mi^ 
demeanours:  and  the  same  principle  applies  to  alt  cases  where  u 
ineffectual  attempt  is  made  to  induce  another  to  commit  an  offeace. 
On  a  prosecution  for  a  misdemeanour  in  inciting  another  to  commil 
felony,  it  is  not  necessary  for  the  prosecutor  to  show  negatively  Out 
the  felony  was  not  completed  :  but  he  may  leave  it  to  the  defendut 
to  show,  if  he  think  fit,  that  the  misdemeanour  was  merged  in  the 
greater  offence ;  or,  in  the  absence  of  such  proof,  he  may  be  convicted 
of  the  solicitation  (<f). 

Indictment  for  soliciting  a  Seroant  to  Embezzle  his  Matter's  Goodt. 
Thst  A.  B.  Ute  of,  &c.  on  the,  &c.  tt,  fte.  did  wickedljr  and  onlawhllj  fddl 

and  incite  one  A.  D.  >  menial  icrvant  of  one  D.  W.  of afiirenid,  geatkmn, 

feloniouBlir  to  take,  iteal,  and  carrjr  away  ■  certain  nntnber,  to  wit,  •even,  of  lius 
napkin*,  of  the  value  of  fourteen  ibillinga,  of  the  goods  and  chattels  of  hia  mailer 
the  aaid  D.  W.  and  to  deliver  to  him  the  said  C.  F.  the  add  seven  linen  napkiii ; 
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Indictment  for  soliciting  a  Woman  to  commit  Perjury,  by  swearing 

a  Child  to  an  Innocent  Person  {e). 

That  A.  B.  Ute  of»  &c.  being  a  wicked  and  eril-disposed  person,  and  minding  and 
intending  great  injury  to  one  C.  D.  of,  &c.  a  good  and  yalnable  subject  of  oar  said 
lady  the  Queen,  and  unjustly  to  cause  and  procure  him  to  be  put  to  great  charges 
and  expense  of  his  monies,  and  to  give  security  for  the  maintenance  of  a  child,  of 
which  one  E.  F.  spinster,  was  on,  &c.  pregnant,  and  which  by  the  laws  of  this  realm 
was  likely  to  become  a  bastard,  did  on  the  same,  &c.  aforesaid,  at,  &c.  aforesaid, 
unlawfully  and  wickedly  solicit,  instigate,  persuade,  and  procure  the  said  £.  F. 
to  go  before  one  of  the  justices  of  our  said  lady  the  Queen,  assigned,  &c.  and  that 
she  the  said  £.  F.  in  consequence  of  such  solicitation,  instigation,  persuasion,  and 
pvocuremenf,  did  go  in  her  own  proper  person  before  G.  H.  one  of  the  justices  of 
our  said  lady  the  Queen,  assigned,  &c.  and  then  and  there  did,  &c.  [ttaie  ihefilia^ 
ikm\ ,  whereas  in  truth  and  in  fact  he  the  said  A..  B.  at  the  time  when  he  so  en- 
dearoured  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and  swear 
aa  aforesaid,  then  and  there  well  knew  that  the  said  C.  D.  would  be  put  to  great 
charges  and  expense  of  his  monies,  if  she  the  said  £.  F.  would  swear  as  aforesaid ; 
and  whereas  in  truth  and  in  fact  he  the  sud  A.  B.  at  the  said  time  when  he  so  en- 
deaTOured  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and  swear 
aa  aforesaid,  had  no  reasonable  or  probable  cause  whatsoever  to  suspect  or  imagine 
that  the  said  C.  D.  was  the  father  of  such  child,  but  on  the  contrary  thereof,  the 
•aid  A.  B.  was  then  and  there  informed  by  the  said  £.  F.  that  he  the  said  A.  B.  was 
tile  father  of  such  child,  of  which  she  the  said  E.  F.  was  so  pregnant  as  aforesaid ; 
and  whereas  in  truth  and  in  fact  she  the  said  E.  F.  never  told  or  informed  him  the 
said  A.  B.  that  the  said  C.  D.  was  the  father  of  such  child ;  and  whereas  in  truth 
and  in  fact  he  the  said  A.  B.  so  wickedly  and  unlawfully  endeavoured  to  persuade, 
solicit,  and  instigate  the  said  E.  F.  to  swear  as  aforesaid,  in  order  that  he  the  said 
A.  B.  might  be  exonerated,  freed,  and  discharged  from  divers  expenses  which  might 
aocme  to  him  as  being  the  father  of  such  child,  after  the  same  should  be  bom  of 
the  body  of  her  the  said  E.  F. ;  against  the  peace,  &c. 

Indictment  for  soliciting  a  Witness  to  disobey  a  Subpoena  to  give 

Evidence  before  the  Grand  Jury  (f). 

That  on,  &c.  a  certain  writ  of  our  said  lady  the  Queen,  called  a  tubpcena  ad  tet- 
tifieamdum,  had  been  and  was  duly  issued  and  tested  by  and  in  the  name  of  P.  Q. 
of,  &c.  at,  &c.  the  same  day  and  year  aforesaid,  the  said  P.  Q.  then  and  there  being 
custos  rotulorum  in  and  for  the  said  county,  which  said  writ  was  directed  to  B.  B. 
and  D.  D.,  by  which  said  writ  our  said  lady  the  Queen  commanded,  5cc.  [recite  the 

(«)  To  solicit,  or  attempt  to  persuade  mere  attempt  to  stifle  evidence  is  cri- 

a  witness  to  swear  falsely,  though  such  minal,  though  the  persuasion  should  not 

solicitation  be  ineffectual,   is  a  misde-  succeed,  on  the   general  principle  that 

meanour  at  common  law,  12.  v.i?(7trar^,  an  incitement  to  commit  any  crime  is 

cited  in  Scofield^i  case,  Cald.  400.  itself  criminal,  R,  v.  PhiWpi,  6  East,  R. 

(/)  This  is  an  offence  indictable  at  464. 
common  law.  Hawk.  B.  1,  c.  21.    The 
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tm'/].  And  the  joron,  &c.  tluit  •  copj  of  the  nU  writ  wu  on,  tu.  at,  ftc  ddj 
tened  on'theuid  H.H.  who  then  and  there  bad  notice  to  i^pcar  and  gin  erUoiw 
according  to  the  eiigencj  of  loch  writ,  and  that  the  evldeuca  of  the  laid  H.  H. 
at  the  time  of  isioing  the  laid  writ,  and  firoin  thence  until  and  npoa  the  Mid,  fte. 
therein  mentioned,  wai  material  and  ncceaiaiy  to  hare  been  giren  before  tbe  wM 
pxnd  JDr7  on  the  Hid  bill  of  Indictment,  to  to  be  preferred  against  the  aaid  A.  B. 
a<  aforeiitd,  and  that  at  the  •entoni  of  the  peace  holden  at,  &c.  in  and  tbr  the  nid 
coonty,  on,  &c.  afomaid,  nich  bill  of  indictment  wai  preferred  agaiut  the  mii 
A.  B.  to  and  before  a  certain  grand  jnrj  then  and  there  duly  aaaiiiiildi  d  in  that  k- 
half.  And  the  jnrori,  &c.  that  k.  B.  late  of,  &c.  being  an  cril-diapaMd  penoa,  ud 
eontrlTing  and  intending  to  obatmct  and  impede  the  dne  cotirae  of  jnatiee,  on,  ftc. 
■t,  &c.  unlawfullj  and  onjnitlj  loUciteil,  pertuaded,  and  prevailed  npon  the  ml 
H.  H.  to  absent  himielf  from  the  lud  aeaiiont  of  die  peace,  holden  ai  mtirtml, 
and  not  to  appear  there  before  the  jaatieei  then  and  there  aamnbled,  to  teati^lbt 
truth  and  give  evidence  before  the  laid  grand  jorf  on  the  said  bill  (rf  indjctaiait  m 
preferred  againit  the  aaid  A.  B.  ai  aforeiaid  (and  the  aaid  H.  U.  in  conBei]aeDce  tf 
■och  lolicitition  and  persaaiion,  did  not  *o  appear  and  give  evidence  accordiaf  ts 
the  exigency  of  eaid  writ)  ;  to  the  great  obitniction,  hindrance,  and  delay  of  poblic 
juitice,  in  contempt,  ftc.  to  the  evil,  Sic.  and  againit  the  peace,  &c.  And  At 
jnrora  aforeiaid,  upon  their  oath  aforeaaid,  do  farther  present  that  on  the  aaid,  Ac 
*  certain  other  writ  of  oar  lud  ladjr  the  Qneen  had  duly  iaraed,  directed  to  On 
•aid  B.  B.  and  D.  D.  by  which  aaid  last-mentioned  writ,  oar  aaid  ladj  the  Qmcb 
commanded  the  said  B.  B.  and  D.  D.  that,  Sk.  [reciVe  tht  vrif].  And  tbe  jamn, 
&c.  that  the  evidence  of  the  said  H.  H.  at  the  tinw  of  iuning  the  aaid  laat-mentiaaed 
writ,  and  from  thence  until  and  apon  the  laid,  (kc.  therein  mentioned,  wai  nutetiU 
and  neceiury  to  have  been  given  before  the  >aid  grend  jnry  in  the  aaid  bill  of  is- 
dictment  lo  to  be  preferred  againtt  the  aaid  A.  B.  aa  aforesaid.  And  the  jonm, 
&c.  that  the  said  A.  B.  being  an  evil-dispmed  person,  Btc.  [aoBM  a*  finl  etnl, 
toying  "  endeavonred  Co  diiinade,"  l(e.  and  omiUing  ike  allegalitmt  tikat  lie  ulid' 
lalioH  wiM  mcctM^fur]. 


Indictment  for  toliciling  and  tncillng  Persona  to  make  a  Rial.    Finl 
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tte  peace  of  our  stid  lady  Uie  Queen,  and  to  injure  and  annoy  a  great  number  of 
tlie  peaceable  aobjects  of  oar  laid  lady  the  Queen  in  their  persons  and  properties  ; 
and  that  by  means  and  in  pursuance  of  the  said  wicked  solicitations,  instigations, 
and  endeaTours  of  the  said  A.  B.  a  great  number  of  persons,  to  the  number  of  one 
hundred  and  more,  to  the  jurors  aforesaid  as  yet  unknown,  afterwards,  to  wit,  on, 
&c.  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully,  riotously,  routously,  and 
tamnltuously  assembled  and  gathered  together  to  disturb  the  peace  of  our  said  lady 
the  Queen,  and  being  so  assembled  and  gathered  together,  did  then  and  there  un- 
lawfnUy,  riotously,  routously,  and  tumultuously  continue  together  in  a  riotous  and 
tumultuous  manner  for  a  long  time,  that  is  to  say,  for  the  space  of  two  hours  then 
next  following,  and  during  all  that  time  committed  many  great  and  violent  outrages 
in  breach  of  the  peace  of  our  said  lady  the  Queen ;  to  the  great  terror,  disturbance, 
and  grierance,  not  only  of  many  of  her  said  majesty's  quiet  and  peaceable  subjects 
tlien  inhabiting  and  residing  there,  but  also  of  all  other  of  her  said  mijesty's  quiet 
and  peaceable  subjects  then  and  there  passing  and  repassing  in  and  about  their  law- 
ful afiaira  and  business,  in  contempt  of  our  said  lady  the  Queen,  in  open  violation 
oi  the  laws,  good  order,  and  government  of  this  realm,  and  against  the  peace,  &c. 
lAdd  a  teeond  count  for  ike  wUcitaiion,  omitting  the  eiatement  qf  the  actual 
auemilaffe,'] 

Soliciting  an  artificer  to  leave  the  kingdom  is  no  longer  an  indict- 
able offence,  stats.  5  G.  I.  c.  27,  23  G.  II.  c.  13,  s.  1,  and  25  G.  III. 
c.  67,  s.  6,  7,  having  been  repealed  by  5  G.  IV.  c.  97. 


SECTION  XXVI. 

Spring-Guns  and  Man-Traps — Setting. 

The  setting  spring-guns  and  man-traps  for  the  defence  of  property 
with  sufficient  notice  brought  home  to  the  party,  having  been  holden 
lawful  in  Ilott  v.  Wilkes  (g),  stat.  7  &  8  G.  IV.  c.  18,  s.  1,  enacted, 
**  That  if  any  person  shall  set  or  place,  or  cause  to  be  set  or  placed, 
any  spring-gun,  man-trap,  or  other  engine  calculated  to  destroy 
human  life,  or  inflict  grievous  bodily  harm^  with  the  intent  that  the 
same,  or  whereby  the  same,  might  destroy  or  inflict  grievous  bodily 
harm  upon  a  trespasser  or  other  person  coming  in  contact  there- 
with, the  person  so  setting  or  placing,  or  causing  to  be  so  set  or 


(^)  3  B.  &  Aid.  304.    This  decision  plaintiff,  who  had  climbed  over  after  a 

tamed  entirely  on  the  defendant  having  strayed  fowl,  was  shot,  he  was  held  en> 

had  notice;  and  in  a  case  where  a  spring-  titled  to  recover.  Bird  t.  Holbrooke  4 

gmi  was  set  witkout  notice,  in  a  garden  Bing.  628  ;  1  M.  &  P.  607,  S,  C;  Jay 

completely  walled  round,  and  at  a  dis-  ▼.  Wkiifield,  3  B.  &  Aid.  308  ;  4  Bwg. 

tanoe  tnm  the  defendant's  house,  and  644,  8,  C. 
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placed,  Biich  |;iin,  trap,  or  engine  as  albresaid,  shall  be  guilt;  of  a 
mUdameanmir." 

And  by  n,  3,  "if  any  person  sliali  knowingly  and  wilfully  pennit  My  ' 
such  spriiig-gun,  man-trap,  or  other  engine  as  aforesaid,  which  maj  i 
have  been  set,  fixed,  or  left  in  any  place  tlien  being  in,  or  aflentanli ' 
coming  into,  big  or  her  possession  or  occnpalion,  by  some  olher  per; 
ion  or  persons,  to  continue  so  set  or  fixed,  the  person  so  pcnnitung  , 
ttie  same  to  continue  shall  be  deemed  to  have  set  and  fixed  sucli  gun, ', 
trap,  or  engine,  with  such  intent  as  aforesaid."  But  by  s.  4,llieje  , 
provisions  are  restricted  from  extending  to  any  maD-Lrap,  spnag-guii> ' 
oT  engine  set  from  sunset  to  sunrise  in  a  dwelling-bouse  for  it*  pro-  . 
tection  ;  and  by  s.  2,  from  rendering  illegal  such  gins  or  (rap9  as  rna^  . 
have  been  or  may  be  usually  set  with  the  intent  of  destroying  semui. 
Tbe  punishment  may  be  fine  and  imprisonment,  or  either,  in  liiedii- 
cretion  of  the  court. 

Indiclvient  for  unlawfully  iefting  a  Spring-Gun. 
Th«t  A.  B.  late  of,  au;.  on,  Slc.  with  for«!  and  anna,  at,  fte.  knowinsly  Uul  "■ 
lawfully  did  set  and  p!ac«,  sod  cause  to  be  act  and  placed,  ui  a  cerlatD  wood  albin 
the  uid  A,  B.  tliere  situate,  a  Epriug-gun,  being  an  eiigise  calculated  to  inlid 
grievous  bodily  liinn,  tbe  same  being  then  and  there  loaded  with  gnnpowdcr  urf 
leaden  Ehot,  with  intcut  that  the  laoie  might  in&ct  grieTooB  bodily  Uorm  upon  i 
tmpaiwr  comiDg  la  contact  therBwilh  ;  agaiiiBt  the  form  of  tbe  atatnCe,  he.  ai 
agaiost  the  peace,  Sic.  [Aild  a  aecnnd  count,  mb'tiluting  Ihi  icordi  '■  whcrcbsthe 
Mme,"/"''  '^B  teorda  "  with  intent  that  the  same."] 


SECTION  XXVII. 

Wills— Stealing  or  Destroving. 

Offence  under  7  Sf3  G.  IV.  c.  2fl,  s.  22.]— Thougb  it  had  long 
been  felony  to  alter  any  part  of  a  will  with  a  fraudulent  intention,  il 
was  not,  before  7  &  8  G.  IV.,  any  ofTence  whatever  to  destroy  a  will 
altogether,  or  to  conceal  it,  which  might  he  equally  criminal  in  design, 
and  produce  equal  mischief.  To  remedy  ibis  flagrant  defect  in  the  law, 
tbe  7  &  8  G.  IV.  c.  29,  s.  22,  enacts  as  follows  :— "  Tlial  if  any  per. 
son  shall,  either  during  tbe  life  of  the  testator  or  testatrix,  or  after  his 
or  her  death,  steal,  or  for  any  fraudulent  purpose  destroy  or  conceal, 
any  will,  codicil,  or  other  testamentary  instrument,  whether  tbe  same 
shall  relate  to  real  or  personal  estate,  or  to  both,  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall 
be  liable  to  any  uf  the  punishments  which  tbe  court  may  award  as 


STBALIKG    WRITINGS.  475 

hereinbefore  last  mentioned  (tbat  is,  transportation  for  seven  years^ 
or  fine  and  imprisonment,  with  hard  labour,  for  two  years).  And 
it  shall  not,  in  any  indictment  for  such  offence,  be  necessary  to 
allege  that  such  will,  codicil,  or  other  instrument,  is  the  property  of 
any  person,  or  that  the  same  is  of  any  value."  But  by  s.  24,  no 
person  can  be  convicted  of  this  offence,  who  shall,  previous  to  indict- 
ment, have  disclosed  the  fact  on  oath,  in  consequence  of  any  com* 
pnlsory  process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or 
proceeding  which  shall  have  been  bond  fide  instituted  by  any  party 
aggrieved ;  or  if  he  shall  have  disclosed  the  same  in  any  examination 
or  deposition  before  any  commissioners  of  bankrupt. 

Indictment  for  stealing  a  Will, 

That  A.  B.  late  of,  &c.  on,  Sec.  with  force  and  arms,  at,  &c.  a  certain  will  before 
then  made  and  ezecated  by  one  C.  D.  then  and  there  being  found,  nnlawfally  and 
frandulently  did  steal,  take,  and  carry  away ;  against  the  peace,  &c. 

Indictment  for  concealing  a  Will  for  a  Fraudulent  Purpose, 

That  A.  B.  late  of,  &c.  with  force  and  arms,  at,  &c.  a  certain  will  before  then 
made  and  executed  by  one  C.  D.  unlawfully,  and  for  a  fraudulent  purpose,  did 
conceal ;  that  is  to  say,  with  the  fraudulent  purpose  and  intent  of  preventing  E.  P., 
6.  H.,  and  I.  K.  from  obtaining  and  receiving  certain  monies,  goods  and  chattels,  in 
and  by  the  said  will  bequeathed  to  them  by  the  said  C.  D.  at  the  death  of  the  said 
C.  D.  and  of  obtaining  for  himself  the  said  A.  B.  a  share  thereof  as  the  next  of  kin 
of  the  said  C.  D.  at  and  after  the  death  of  the  said  CD.;  against  the  form,  &c.  and 
against  the  peace,  &c. 


SECTION  XXVIII. 

Writings  relating  to  Real  Estate — Stealing. 

Offence  under  7^8  G,  IV.  c.  29,  s,  23.] — At  common  law  it  was 
no  offence  to  purloin  writings  relating  to  real  estate,  as  they  were 
considered  as  savouring  of  the  reality  ;  and  this  absurd  fallacy  was 
extended  even  to  place  the  chest  which  might  contain  them,  out  of  the 
protection  of  the  law.  But  7  &  8  G.  IV.  c.  29,  s.  23,  now  enacts, 
'*  That  if  any  person  shall  steal  any  paper  or  parchment,  written  or 
printed,  or  partly  written  and  partly  printed,  being  evidence  of  the  title 
or  of  any  part  of  the  title  to  any  real  estate,  every  such  offender  shall 
be  deemed  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall 
be  liable  to  any  of  the  punishments  which  the  court  may  award,  as 
hereinbefore  last  mentioned  (t.  e,  transportation  for  seven  years,  or 
imprisonment  to  hard  labour  and  fine);  and  in  any  indictment  for 
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such  oRencc  it  shall  be  sufficient  to  allege  tlie  thing  stolen  to  be  | 
evidence  of  the  title  or  of  part  of  the  title  of  the  person  or  of  tome 
one  of  the  persons  having  a  present  interest,  whether  ieg^l  or  equiiable, 
in  the  real  estate  to  which  the  same  relates,  and  to  meniion  siidi  real  | 
estate,  or  some  part  thereof,  and  it  shall  not  be  necessary  to  allege  liie  . 
thing  stolen  to  be  of  any  value,"  The  provision,  applicable,  in  ibe  j 
case  of  wills,  to  parlies  having  made  compulsory  disclosures,  qualcSet  J 
the  liability  of  offenders  also  under  this  section. 

Indictment  for  tltallnt/  a  Deed  evidencing  TitU. 

That  A.  1).  U(c  of,  Slc.  with  farce  nnd  armn,  ■!,  &c.  unUvfoUj  Bud  fnudilentlT    | 
did  ateal,  take,  and  currj  bifb;  b  certaiii  mitten  parchment,  conUinisg  ■  liinl  ll    I 
bargain  and  sale,  bcEnein  E.  J.  of  the  one  pari,  and  C.  D.  of  (lie  otber  pari,  Ihi    ■ 
pniperty  of  the  said  C.  D.  the  tajd  written  parcbment  being  tbea  and  Ibere  eiidcsM 
of  tbc  title  of  the  said  C.  D.  to  certain  real  estate.  tbsC  is  to  ea;,  to  a  cenm 
meaauage  and  lands  situate  in  the  jiarisb  aforeaoid,  in  nhicb  real  cttalc  tlie  aid 
C.  D.  then  aud  there  had  and  atill  batb  a  present  legal  {or  ••  eqajtsble''^  inlcml)    . 
against  the  form  of  tbe  statute,  A:c.  and  against  the  ['eace,  &c. 
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CHAPTER  VII. 

OP  THE  PROCEEDINGS  TO  JUDGMENT  IN  THE  COURT  OP  QUAR. 
TER  SESSIONS  UPON  INDICTMENTS :— INCLUDING  EVIDENCE, 
AND  THE  CONDUCT  OF  THE  TRIAL. 


SECTIONS. 

I. — Qf  Congframite  {or  tpeaking  with  the  Proneutor)  with  the  Sanction  of  the 

Court. 
II. — Of  Pleat  and  Demurrere ;  and  Amendment  qf  Reeorde, 
III. — Q/*  Traversee  and  other  Poetponement  of  Trial. 
IV. — Of  Arraignment t  Challenge t  and  other  Preliminariet  to  JVial, 
V. — Of  the  Parte  qfa  Charge  which  miut  be  eupported  by  Proqf. 
VI. — Of  the  Degree  of  Proqf  required  to  tubetantiate  a  Charge. 
VII. — Of  the  Kind  of  Proqf  by  which  a  Charge  muet  be  tupported. 
Till. — Of  confining  the  Evidence  to  a  tingle  Trantaction, 
IX. — Of  the  Necettity  of  producing  the  bett  Evidence. 
X. — Of  Documentary  Evidence. 
XI. — Of  the  Competency  of  Witnettet. 
XII. — Of  the  Examination  qf  Witnettet. 
XII  f. — Cf  the  DrfencCt  Reply ^  and  Summing  up, 
XIV.— Q^  the  Deliberation  and  Verdict  qfthe  Jury. 
XV. — Of  Judgment  and  Ditcharge. 


Hating  thus  considered  the  offences  usually  taken  cognizance  of  at 
the  quarter  sessions,  and  the  formal  statement  of  them  in  correspondent 
indictments,  we  are  now  to  take  a  comprehensive  view  of  the  proceed- 
ings of  these  courts,  from  the  finding  of  the  indictment  by  the  grand 
jury  to  the  judgment  passed  on  offenders.  These  proceedings  are,  in 
ordinary  cases  of  felony,  had  as  soon  as  convenient  after  each  bill  is 
found,  and  generally  on  the  same  day,  taking  precedence  of  bills 
found  for  misdemeanours.  Cases  of  misdemeanours  traversed  from  a 
preceding  session,  or  found  at  the  same  session,  and  not  postponed  by 
traverse  or  otherwise,  to  the  ensuing  sessions,  in  the  manner  pointed 
out  in  s.  3  of  this  chapter,  are  next  heard  in  like  manner;  or,  in  some 
instances,  while  the  grand  jury  is  engaged  in  finding  the  first  bill. 


OP   COHPROHISE. 


Of  Compromise  (or  Speakikg  with  the  Prosecutor)  witu  the 
Sanction  of  the  Court. 

It  will  be  proper  in  the  first  instance  to  notice  an  arrangement  irbicli, 
in  cases  orcommon  assault,  h  not  unfrequently  made  under  tlie  sanction 
of  the  court,  in  that  stage  of  the  prosecution  which  follows  the  findbg 
of  the  bill,  so  as  to  render  further  inquiry  needless.  This  is  accoo- 
plished  by  the  judicial  recognition  of  an  agreement  between  the  prose- 
cutor and  the  defendant,  for  the  satisfaction  of  the  former  in  respect  of 
the  injury  he  has  personally  suffered  (A) ;  upon  which,  in  cases  where 
the  court  see  no  objection,  the  defendant  pleads  guilty ;  and  on  the 
assent  of  the  prosecutor  being  evidenced  either  by  his  own  dectaration 
in  court,  or  by  affidavit,  or  (he  proof  of  a  release  from  him  by  tbe 
subscribing  witness,  the  court  authorizes  the  arrangement  by  imposing 
on  the  defendant  the  fine  of  a  shilling,  or  some  other  small  sum,  fot 
the  injury  done  to  the  public  peace  (i)- 

Prosecutions  of  this  kind  are  often  terminated  in  this  way  by  the 
recommendation  of  the  court  in  different  stages  of  the  proceedii^; 
and  a  like  effect  is,  indeed,  very  frequently  produced  after  conviction; 
for  it  is  the  common  practice  in  Middlesex,  even  afler  judgment  and 
fine  set,  to  allow  the  defendant  to  make  a  private  agreement  with  the 
prosecutor,  by  an  intimation  from  tbe  court,  that  the  defendant  maif 
speak  to  him ;  by  which  is  understood,  that  a  remission  of  the  fine  to 
the  king  may  take  place,  on  a  portion  of  the  sum  assessed  being  paid 
to  the  prosecutor,  as  a  recompense  for  his  individual  wrong. 


OF   PLEAS,  &C. 
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SECTION  II. 

Or  Pleas  and  Demurrers;  and  Amendment  of  Records  in 

Misdemeanours. 

Pleas  and  Demurrers,] — When  the  indictment  is  found,  the  de- 
fendant may  either  plead  to  it  or  demur :  by  pleading,  he  puts  in  issue 
the  facts  of  the  charge ;  by  demurring,  he  admits  the  facts,  and  con- 
tends that  they  charge  no  offence  indictable  by  law  ;  as  if  a  man  were 
indicted  for  feloniously  stealing  game,  without  alleging  that  it  was 
tame  or  confined;  in  which  case,  upon  demurrer,  he  must  be  dis- 
charged. Demurrers  should  be  engrossed  on  parchment,  and  signed  by 
the  prisoner*s  counsel.  They,  however,  are  very  rare  at  sessions;  and, 
indeed,  are  seldom  resorted  to  in  any  criminal  cases,  because  {except  in 
cases  of  objeclions  provided  against  by  7  &  8  G.  IV.  c.  64,  s.  20, 21  {ante, 
p.  176, 177),  and  which  must  therefore  be  raised  by  demurrer  (^),)  the 
party  may  always  raise  the  same  objection  at  the  trial  in  arrest  of  judg- 
ment, or  afler  judgment,  by  writ  of  error (/),  taking  in  the  mean  time  the 
chance  of  an  acquittal  by  the  jury  (m).  After  demurrer,  in  case  of 
felony  decided  against  the  prisoner,  he  is  at  liberty  to  plead  over  to  the 
merits ;  but  in  cases  of  misdemeanour,  the  judgment  for  the  crown  on 
demurrer  is  final,  even  where  the  demurrer  is  to  a  plea,  and  the  prayer 
of  judgment  in  the  demurrer  is  by  mistake,  that  the  defendant  may 
**  answer  over;"(ii)  for  it  operates  as  if  the  party  had  been  convicted 
by  a  jury,  which  alone  would  be  a  sufficient  consideration  to  render 
liis  legal  advisers  cautious  in  permitting  him  to  demur  (o).  However, 
if  the  defendant  argues  the  demurrer  and  succeeds,  the  judgment  is 
not  stayed  or  reversed,  but,  on  tlie  contrary,  is  given  in  his  favour, 
for  7  G.  IV.  c.  64,  s.  20  {ante,  p.  176),  does  not  extend  by  the  words 
"  or  otherwise^*'  beyond  cases  in  which  the  application  is  to  stay  or 


of  queen's  bench :  e.  ^.  in  charging  rules 
for  criminal  informations  on  payment 
of  the  costs  by  the  defendant.  So,  after 
conTiction,  it  often  suggests  that  the 
parties  should  go  before  the  master  with 
a  view  to  a  pecuniary  arrangement ;  and 
when  sentence  is  actually  passed,  it  is 
the  constant  practice  for  the  crown  to 
give  the  prosecutor  a  part  of  the  fine  in 
compmsatioii  for  his  expenses. 

(k)  lUff.  T.  Cruse  and  wife,  8  C.  &  P. 
543 ;  JUff.  T.  Law,  2  M.  &  Rob.  197, 
AUUr9on,  B. 


(I)  Beg.  V.  Martin  and  w\fe,  8  Ad.  & 
£.481. 

(m)  4  Bla.  C.  324 ;  1  Ch.  Cr.  L.  1st 
ed.  442,  662.  See  as  to  7  G.  IV.  c.  64, 
s.  20  and  21 ,  having  no  effect  in  prevent- 
ing demurrers,  ante,  p.  176, 177;  Archb. 
Cr.  PI.  «6  Ev.  6th  ed.  73. 

(»)  R.  V.  Joaiah  Taylor,  3  B.  &  Cr. 
502. 

(o)  See  cases  cited  by  Mr.  Brodrick 
arguendo,  8,  C.  3  B.  &  Cr.  510  ;  Hawk. 
B.  2,  C.31,  8.  7. 


rererae  the  Judgment  (/i);  nor  will  llie  indictment  llicn  be  quashed  at 
the  instance  or  llie  prosecution,  in  order  to  llie  preferring  a  fresli  bill(;|. 
Pku  are  either  in  Abatement  or  Bar : — 

Pleas  in  Abatement  may  be  for  the  omission  of  the  addition  of  ibe 
defendant,  under  the  statuie  of  additions;  or  for  misniirain^  him.  At 
no  period  could  this  course  much  avail  faira  ;  because  he  wdt  alwaji 
obliged,  on  pleading  in  abatement,  to  give  his  true  name  or  addiiioo, 
and  by  that  he  was  concluded ;  and,  as  he  might  be  immediiilely  in- 
dicted anew,  or  deiaiiied  for  indictment  at  the  next  sessions,  he  could 
only  obtain  more  or  tew  delay.  And,  in  eases  of  misdemeanour,  ili«te 
is  the  snmc  disadvantage  as  on  a  demurrer,  ihat  if  the  prosecutor, 
inttcnd  of  allowing  the  plea,  thinks  lit  to  take  issue  upon  it,  and  it 
should  he  (bund  against  the  party  pleading,  he  will  stand  convicted  on 
the  charge,  and  be  liable  at  once  to  receive  judgment  (r) :  though,  it 
the  prosecutor  demur  on  his  part  to  the  pica,  and  obtain  jiidt^Tn^n',  ibe 
defendant  may  answer  over  to  the  merits  (s).  But  now  picas  in 
abatement  for  a  mistake  in  the  name  or  addition,  rarely  adopted,  will, 
it  may  fairly  be  assumed,  be  disused  altogether;  for  judgment  in  bar, 
if  well  pleaded,  will  not  be  ^iven  :  and  the  plea  will  be  ill  if  it  dott 
not  give  a  better  addition  (/),  as  by  7  G.  IV.  c.  64,  s.  19,  the  court 
may  upon  every  such  plea  immediately  cause  the  indictment  to  ba 
amended,  and  call  on  the  party  to  plead  to  it  so  amended,  as  if  no 
dilatory  plea  had  been  pleaded.  No  advantage,  therefore,  even  of 
delay,  can  now  be  obtained  by  such  a  plea. 

Pleas  in  Bar.] — Pleas  in  bar  are  either  special  pleas,  or  the  general 
issue.  Special  pleas  may  allege  a  previous  conviction  of  the  same 
offence;  or  a  previous  acquittal  on  a  valid  indictment(u);  or  a  pardon  ; 
but  these  are  of  too  rare  occurrence  to  be  particularly  considered  here. 
Other  special  pleas  are,  in  practice,  confined  lo  the  c.-ises  of  prosecution* 
for  neglect  of  duty  in  repairing  highways  and  bridges  ;  when  the  parish 
indicted  or  presented  for  omitting  to  repair  a  highway,  or  the  county 
indicted  for  omitting  to  repair  a  bridge,  and  desiring  to  throw  the 
liability  on  some  other  party,  must  show  that  liability  by  specially 
pleading  it  (u).     These  special  pleas  have  been  already  considered  in 

(;.)  Ardib.  Cr.  PI.  &  E».  Ctli  ed.  73  ;  (K.  B.)  Hil.  Term,  ISW,  MS. 

■nJ  lee  ft.  *.  Holland,  4  T.  R.  457.  (/}  ft.  v.  Chtckrili  and  alMrrt,  6  M. 

(j)  Rrg.  V.  W.  Smili,  2  M.  &  Rob.  &  S.  88.    A  mm  nrmiHlemuDOur. 

lOy.Oiteriilge.J.i  aadeeeR.y.  Lootvii,  (a)  See  htiex,  tH.  Aiilfrfoit  Arfail. 

3  Bun.  lOD.  (d)  Ante,   tit.  NiUmca   Ito  Hit*- 

(r)   ft.  T.  Giitoa,  8  Essl,  R.  107.  tcoy*)- 

(i)  ft.  V.  Jamrt  Stamp  Sallon  Cooke, 
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sect.  2,  of  the  last  chapter,  as  far  as  consists  with  the  plan  of  this 
work. 

The  General  /<#tt«.]— The  plea  employed  in  the  infinitely  greater 
number  of  cases  in  which  the  charge  is  denied,  both  misdemeanours 
and  felonies,  is  the  general  issue — not  guilty.  This  plea  not  only  casts 
on  the  prosecutor  the  burden  of  making  out  every  part  of  his  charge, 
but  it  entitles  the  defendant  to  give  in  evidence  every  possible  ground 
of  justification  and  excuse  which  can  form  an  answer  to  the  accusation. 
ThuSy  on  an  indictment  for  an  assault,  he  may  not  only  show,  under 
this  plea,  that,  in  fact,  no  assault  was  committed ;  but  he  may  show, 
that  though  an  assault  was  committed,  it  is  to  be  justified  in  defence 
of  his  person  or  dwelling,  or  by  any  other  lawful  cause,  all  which  he 
must  have  pleaded  specially  to  an  action  for  the  same  trespass.  In 
short,  the  entire  question  of  guilt  or  innocence  of  the  charge  in  all  its 
bearings,  is  put  in  issue  by  this  plea. 

Variances  in  Indictments  for  Misdemeanours ^  9  O,  IV.  c.  15.] — 
Material  variances  between  allegations  in  indictments  for  misde- 
meanours, and  the  proof,  e.g.  in  not  proving  the  same  written  instru- 
ment charged  as  a  libel,  will  be  fatal,  for  it  seems  that  9  G.  IV. 
c.  15  does  not  give  to  a  quarter  session  any  power  of  amending  the 
record  (w). 


SECTION  III. 
Op  Traverses  and  other  Postponement  of  Trial. 

Law  of  Traverse  before  60  O.  III.  c.  4.] — Before  the  traveree  act, 
parties  indicted  for  misdemeanour,  when  they  pleaded,  were  always 
at  liberty  either  to  try  at  that  session,  or  to  traverse  the  indictment, 
that  is,  to  turn  over  or  postpone  its  determination  to  the  next  session ; 
and  it  was  even  doubted  whether  the  sessions  had  power  to  proceed 
on  an  indictment  against  a  party  not  present  or  in  custody  at  the 
session  when  it  was  found. 

Bat  the  law  on  this  subject  has  been  entirely  altered  by  60  G.  III. 
c.  4,  which,  although  it  does  not,  in  all  cases,  take  away  the  right  of 
trarerse,  has  essentially  narrowed  it.  That  act  recites  that  **  great 
delays  have  occurred  in  the  administration  of  justice,  in  cases  of  per- 


(«p)  See  po9t.  Sect.  V.  p.  518. 
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tons  prosecuted  for  mifdemeanoun  by  tiidictineDt  or  information  io 
his  majesty's  courts  of  king's  beucb  at  Westminster  and  Dublin,  aod 
by  indictment  at  tlie  sessions  of  tbe  peace,  sessions  of  oyer  and  ter- 
miner, and  Bessions  of  giaol  delivery,  in  that  part  of  Great  Britain 
called  England,  and  in  Ireland  respectively,  by  reaaon  that  (be 
defendants  in  some  of  the  said  coses  have,  according  to  the  present 
practice  of  such  respective  courts,  an  opportunity  of  postponii^ 
their  trials  to  a  distant  period,  by  means  of  imparlances  in  the  uid 
several  courts  of  king's  bench,  and  by  lime  being  given  to  try  in 
such  respective  courts  of  session;"  and  after  making  certain  provisiou 
with  re{>pect  to  prosecutions  in  the  superior  courts,  proceeds  to  enact, 
"  That  where  any  person  shall  be  prosecuted  for  any  misdemeanour  by 
indictment  at  any  session  of  the  peace,  session  of  oyer  and  terminer, 
great  session,  or  session  of  gaol  delivery  within  that  part  of  Great  Bri' 
tain  called  England,  or  in  Ireland,  having  been  conmilted  to  aiitodf, 
or  held  to  bail  to  appear  to  answer  for  such  otTence  Ivxnti/  dayi  it 
the  least  before  the  session  at  which  such  indictment  shall  be  found, 
he  or  she  shall  plead  to  such  indictment,  and  trial  altall  proceed  there- 
upon at  such  same  session  of  tbe  peace,  session  of  oyer  and  termiiiet, 
great  session,  or  session  of  gaol  dehvery,  respectively,  unless  a  vrilof 
certiorari  for  removing  such  indictment  into  his  majesty's  courbof 
king's  bench  at  Westminster  or  in  Dublin,  respectively,  slmt)  beddi- 
vered  at  such  session  before  the  jury  shall  be  sworn  at  such  trial"(»). 
And  such  writ  of  certiorari  may  be  applied  for  and  issued  before  lucb 
indictment  has  been  found,  in  the  like  cases,  ia  the  same  manner,  and 
upon  the  same  terms  and  conditions,  as  if  such  writ  of  ceWtoraii  had 
been  applied  for  after  such  indictment  had  been  found  (x).  And  the 
aame  statute  enacts,  "  That  where  any  person  shall  be  prosecuted  for 
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thereupon  {y)  at  such  same  session  of  the  peace,  session  of  oyer  and 
terminer^  or  session  of  gaol  delivery,  respectively,  unless  a  writ  of 
certiorari  for  removing  such  indictment,  &c.  shall  be  delivered  at  such 
last  mentioned  session  before  the  jury  shall  be  sworn  for  such  trial, 
any  law  or  usage  to  the  contrary  notwithstanding." 

■ 
Not  to  prevent  Indictments  found  by  a  Grand  Jury  of  any  City  or 

Town  from  being  removed  to  an  adjoining  County  to  be  Tried,] — No- 
thing in  this  act  extends  to  prevent  any  indictment,  found  by  a  grand 
jnry  of  any  city  or  town  corporate,  from  being  removed,  at  the  prayer 
of  any  defendant,  for  trial  by  a  jury  of  the  county  next  adjoining  to 
the  county  of  such  city  or  town  corporate,  pursuant  to  38  G.  III. 
c.  5*2  (z);  and  upon  such  removal,  the  defendant  shall  plead,  and  the 
trial  shall  be  had  according  to  the  provisions  of  this  act^  in  like  man* 
ner  as  if  such  indictment  had  been  originally  found  by  a  gprand  jury  of 
SQch  next  adjoining  county  (a). 

Court  may,  on  sufficient  Cause  shown^  allow  further  Time  for  Plead' 
ing^  Sfc.]—  It  shall  be  lawful  for  the  court,  at  any  session  of  the  peace^ 
session  of  oyer  and  terminer,  or  session  of  gaol  delivery,  respectively, 
upon  sufficient  cause  shown  for  that  purpose,  to  allow  further  time 
for  pleading  to  any  such  indictment,  or  for  trial  of  the  same  (b). 

Who  are  deprived  of  the  Right  to  Traverse.] — Under  this  act,  there- 
fore, all  persons  who  have  been  in  custody,  or  are  out  on  bail  upon  the 
tame  charge,  for  more  than  twenty  days,  are,  on  the  finding  of  the  in- 
dictment, bound  to  plead  and  try  instanter  like  parties  charged  with 
felony.  And  where  an  indictment  has  been  found  at  a  former  session, 
and  the  party  has  been  afterwards  taken,  or  bailed,  or  has  received 
notice  of  the  indictment  twenty  days  before  the  subsequent  session, 
be  is  bound  at  such  session  to  plead  and  try,  unless  a  writ  of  certiorari 
first  remove  the  proceedings.    This  act,  however,  does  not  apply  to 


(y)  60  G.  III.  c.  4,  8.  5.  When  de- 
fenduit  had  not  been  in  castodj  or 
giTen  bail,  and  had  not  given  the  pro- 
per notice  of  intending  to  try  at  the 
lame  aasizes  at  which  the  bill  waa 
found,  the  prosecutor  was  held  not  com- 
pdled  to  try  before  the  next  assizes, 
lUg,  T.  Trenfield,  9  C.  &  P.  284,  Gnr- 
mey,  B.,  and  Patteton,  J.  In  another 
case,  where,  after  indictment  found  at 
one  assizes,  defendants  had  been  on  bail 
more  than  twenty  days,  but  gave  no  no- 


tice of  trial  for  the  next  assizes,  Lord 
Abingtr^  C.  B.,  held  that  the  prosecutor 
could  not  be  compelled  to  try  without 
such  notice,  and  postponed  the  trial  to 
the  third  assize,  Reg,  v.  Miruhall,  8  C. 
&  P.  576. 

{z)  Parker  Coke* s  act.  It  extended  to 
Bristol,  Chester,  Exeter,  and  Berwick. 
See  5  &  6  W.  IV.  c.  7(^t  s.  109,  ante,  p. 
145,  156. 

(a)  60  6.  III.  c.  4,  S.6. 

\b)  Sect.  7. 

I  I  2 
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prosecution!  for  omitting  to  repair  bridges  or  higliways(c),  wluch  in 
subject  to  traverse  as  before  the  statute. 

Who  maytHU  T'racerM.]— With  this  last  exception,  the  right  to  In- 
verse an  indictment  just  found  at  the  sessions  is  now  confined  to  psrtia 
who  have  not  been  in  custody,  or  out  on  bail  twenty  days,  in  respect  of 
the  charge ;  and  the  right  to  traverse  an  indictment  previously  found  ii 
confined  to  such  as  have  not  received  twenty  days'  notice  of  the  indict- 
ment pending  against  them.  In  these  instances,  tfae  right  rrmaiu; 
and  it  may  be  proper  here  to  observe,  that  it  exists,  if  the  degree  of 
the  accusation  is  altered,  although  the  party  may  hare  been  twalj 
days  in  custody  on  a  charge  arising  out  of  the  same  transactioo, 
as  if  he  were  committed  for  felony,  and  the  bill  be  found  for  anait- 
meanour.  This  point  araie  in  the  case  of  the  King  v.  Edward  Giiht» 
Wakefietd,att\ie  Lancaster  Spring  Assizes,  1827.  The  defendant  h>d 
been  committed  for  a  felony,  more  than  twenty  days  before  the  assiiet; 
but,  at  the  assizes,  it  being  thought  right  to  indict  him  jointly  wiifa 
others  for  a  misdemeanour,  Allan  Park,  3.,  after  much  considenlias, 
decided  that  he  had  a  right  to  traverse  (d). 

Proceedingi  where  a  Party  Travtrtes.] — Where  a  party  has  a  right 
to  traverse,  it  is  usual  that  he  should  appear  in  court  with  hiisnie- 
ties(e).  The  clerk  of  the  peace  reads  the  indictment  to  him;  be 
pleads  not  guilty;  and  his  plea  is  recorded.  He  then  gives  lo  the 
clerk  of  the  peace,  or,  in  some  counties,  to  his  deputy  out  of  CooR, 
the  names  and  additions  of  two  responsible  persons  who  are  ready  tt 
be  bound  for  him  in  recognizance  that  he  shall  appear  and  try  at  At 
ensuing  sessions ;    and  the  prosecutor   may,    if  he    think  fit,  tLea 
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tenemente,  to  her  nujettjr's  me,  by  way  of  recognisance,  npon  condition  tliat  you 
A.  B.  shall  appear  at  the  next  session  of  the  peace  to  be  holden  for  this  oonnty,  to 
try  your  traTerse  npon  this  indictment  to  which  yon  have  now  pleaded  not  gnilty, 
and  not  depart  without  leave  of  the  court. 

To  this  the  accused  and  the  pledges  answer  that  **  they  are  content," 
and  depart  the  court. 

Notice  to  Prosecutor  by  Defendant  of  trying  his  Traverse.] — If 
the  defendant  is  anxious  to  dispose  of  the  charge,  he  should  cause  the 
prosecutor  to  be  served  with  a  true  copy  of  a  notice,  to  the  following 
efiect  (e)  :— 

TRB  aUBBN  ON  THB  PS08BCUTI0N  OF  T.  2.  V,  A.  B. 

Mr.  T.  Z.  Take  notice,  that  I  intend  to  appear  at  the  next  general  quarter 
■esrion  of  the  peace,  to  be  holden  at »— -  in  —  in  and  for  the  county  of  — 
on  -— *  next,  being  the  —  day  of  — ,  by  ten  o'clock  in  tlie  forenoon  of  the 
same  day,  and  then  and  there  to  try  my  traverse  upon  the  indictment  which  you 
liBTe  preferred  against  me  for  > 

JbV.Z.  A.  B. 

This  notice  is  not  a  condition  precedent  to  the  trial,  but  a  mere 
regulation  of  practice  :  so  that  want  or  insufficiency  of  notice  may  be 
cored  by  the  prosecutor's  appearing  in  person  or  by  counsel,  though 
only  for  the  purpose  of  questioning  the  proof  of  the  notice,  or  objecting 
to  the  trial  on  the  ground  of  its  insufficiency ;  for  he  must  appear 
generally,  and  thereby  waive  his  right  of  objecting  to  it,  or  not  appear 
at  all(y).  It  must  be  proved  to  have  been  served  by  some  one  who 
has  previously  examined  it  with  a  copy,  to  the  correctness  of  which, 
if  necessary,  he  should  be  ready  to  swear. 

At  the  proper  time  the  defendant  must  go  before  the  clerk  of  the 
peace,  and  take  out  a  copy  of  the  proceedings  drawn  out  of  record,  for 
which  he  is  to  pay  at  the  rate  established  by  custom.  The  clerk  of 
the  peace  will  award  a  venire  for  the  sheriff  to  return  a  jury,  grant 
subpoenas  for  witnesses  resident  in  the  county,  and  enter  the  traverse 
for  trial.  The  venire  must  be  directed  to  the  undersheriff,  who  will 
return  a  jury.  The  defendant  must  appear  in  court  at  the  bar,  and 
in  case  the  prosecutor  does  not  appear,  must  put  in  an  affidavit  in 

(e)  The  time  before  the  sessions  when  being  that  required  for  trial  at  the  aa- 

the  notice  should  be  served  varies  ac-  sixes. 

cording  to  the  practice  of  the  session.  (/)  Per  Littledale,  J.,  and  Gamno, 

In  Middlesex,  four  clear  days'  notice  is  B.,  in  R,  v.  Hobby,  Ry.  8c,  M.  N.  P.  C. 

deemed  sufficient;   at  some  other  ses-  241.     Contra  per  Lord  Abinger,  in  R. 

nsmu  a  longer  period,  as  ten  days'  notice  v.  Feathertionkaugh,  8  C.  &  P.  109. 

is  required,  the  la^mentioned  period  See  Reg.  v.  Unwim,  7  D.  P.  C.  578. 


486  OF  TRAVIUU,   AMD 

the  folloviDg  form,  or  to  the  lik«  eSect,  with  a  true  copy  of  tbc  Doticc 
■erred  anoexed  to  it. 

f      O.  P.  of in  Um  Donnt;  albrcMid,  cmdnuoi  dHfc  te 

Cmmtfuf  iMewn. of bi  the  wid  oonntr,  miketlioMl  »J 

Mith,  tliat  be  Hi,  od  the dajr  of Intbuit,  peraomalfy  aene  the  yniralm 

In  thii  cue  (Y.  Z.)  with  >  tnu  copy  of  the  notice  beresBto  uiMKed,  at  hit  bew 

■ituKtein [or  ai  Ma/arf  irot],  end  didet  the  nme  tUDelnfaimthcMidV.Z. 

oT  the  eonteote  and  pniport  thereof. 

Sworn  before at Inn 

thi. dajof ;    "■^• 

When  the  derendant  is  at  the  bar,  the  clerk  of  the  peace  reads  tk 
indicttnetit  to  the  jury,  and  then  aays,  "  to  which  indictment  thede- 
fendant  hath  pleaded  not  guilty  :  your  biuineu,  gentlemen,  ii  to 
inquire  whether  he  be  guilty  or  not  guilty,  and  hearken  to  the  en- 
dence."  Then  the  crier  naakefl  the  usual  proclamatioo ;  and  if  ik 
proaecntor  appears,  the  trial  proceeds. 

Prosecutor  not  appearing.'] — If  a  prosecutor  do  not  a[^>ear,  tc- 
cording  to  the  notice,  the  defendant  is  acquitted,  the  prosecutor  btidg 
(by  the  crier)  called  to  come  and  ^ve  evidence.  Then  the  chaimu 
addresses  the  jury  to  this  effect, — "  Gentlemen,  A.  B.  stands  iodicttd 
for  making  an  assault  upon  Y.  Z.  [or  at  the  offertca  i*\\  do  one 
appears  to  prove  tliat  be  is  guilty,  and  therefore  you  must  aeqait 
him  ;"  aod  thereupon  the  jury  being  asked  (fry  tke  clerk  of  the  peaei) 
"  whether  the  defendant  is  guilty  or  not  guilty,"  say  "  Not  gtiitty." 

PrOMcutor  not  to  be  Found,  and  not  terved  tcitk  Notice.] — All  this, 
however,  proceeds  upon  the  assumption  that  the  prosecutor  was  found. 
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formity  with  it,  to  be  produced  at  the  ensuing  session ;  when,  if  the 
prosecutor  again  fail  to  appear,  the  jury  will  be  sworn,  and  an  acquittal 
directed. 

Where  cross  indictments  for  assaults  had  been  traversed,  the  jury 
was  sworn  in  each  separately,  and  the  counsel  for  tliat  indictment 
which  was  entered  first,  opened  his  case  and  called  his  witnesses. 
The  counsel  on  the  other  side  then  opened  his  case,  and  afterwards 
called  his  witnesses.     No  reply  was  allowed  on  either  side  (^). 

Power  of  Court  to  postpone  Trial  of  a  Traverse  where  due  Notice 
of  Trial  has  been  given.] — Although  the  time  of  trying  the  traverse 
has  expired,  yet  the  court  has  always  authority,  after  plea  pleaded,  to 
postpone  the  trial  and  to  respite  the  recognizances  (A).  This  right  is 
expressly  recognized,  at  least  in  misdemeanours,  by  the  traverse 
act  (t). 

Postponing  Trials  at  instance  of  Prosecutors  or  Accused ^  after  due 
Plea  and  Notice  to  the  other  Side,] — ^The  power  of  the  court  to  post- 
pone a  trial  suo  motUy  is  shown  (post^  p.  491),  but  a  trial  may  also  be 
put  off  on  motion  made  by  either  party  (y),  after  plea  pleaded  (A)  and 
notice  given  to  the  opposite  party  in  time  to  enable  him  to  oppose  it. 

Tlie  grounds  for  putting  off  a  trial  of  felony  or  misdemeanour  are 
various;  as,  the  publication  of  a  libel  tending  to  influence  the  minds 
of  the  jurors  (/);  the  illness  of  the  defendant's  attorney  (m);  the 
ignorance  of  a  material  witness  as  to  the  nature  and  obligation  of 
an  oath  (a);  the  panel  of  jurors  having  been  taken  from  a  neigh- 
bourhood so  excited  against  the  prisoner  by  various  publications,  as 


(si)  R.  v.  Wanklyn ;  R,  t.  Vaughant 
8  C.  &  P.  290.     Per  Gumey,  B. 

(A)  See  per  Lord  Mansfield,  1  Bla.  R. 
514  ;  3  Barr.  1514 ;  Foster,  2 ;  Bac. 
Abr.  Trial  (H) ;  R,  t.  Savage,  5  C.  & 
P.  143 ;  Reg,  ▼.  Bolam,  2  M.  &  Rob. 
292. 

(0  60  G.  III.  c.  4,  8.  7. 

(J)  This  coarse,  now  only  adopted  as 
of  right  in  miMdemeanottr$,  seems  to  have 
been  ancientl  j  usual  in  all  offences.  Dal» 
tarn  deprecates  trying /<»/(mt>«  at  the  same 
■esrion  at  which  the  indictments  are 
found ;  cap.  185. 

[k)  Reg.  T.  Bolam,  2  M.  &  Rob.  192, 
(a  case  of  felony).  See  Peake,  N.  P.  C. 
97 ;  R.  v.  Dogle,  1  Esp.  N.  P.  C.  125. 
Where  the  intricacy  of  the  evidence 
and  the  shortness  of  the  time  for  disen* 


tangling  the  parts  requisite  for  sup- 
porting several  indictments  are  the 
grounds  of  postponement,  the  motion 
must  be  made  before  any  bills  are  pre- 
ferred, or  at  latest  before  arraignment, 
Reg,  T.  Fuller  and  othere,  9  C.  &  P. 
35  :  per  Patteeon,  J. 

(/)  4  T.  R.  285 ;  1  Burr.  570. 

(m)  Say.  R.  63  ;  Bac.  Abr.  Trial  (H). 

(n)  In  this  case,  the  court  will  order 
the  witness  to  be  instructed  on  these 
points  before  the  next  session.  Rooke, 
J.,  took  this  course  in  the  case  of  a  child, 
and  all  the  judges  approved  it ;  see  Mtir- 
phy't  case,  in  1795,  in  note  to  R.  v. 
White,  1  Leach,  430,  note ;  and  2  Bao. 
Abr.  (by  Gwillim),  tit.  Bvidenee,  b77, 
note. 


468  or  TftAViasES,  aiid 

10  prevent  the  likelihood  of  a  fair  trial  (o);  the  prosecutrix  haiing 
been  bribed  and  kept  out  of  the  wa^  to  prevent  her  giving  «i- 
dence(/>),  Sic.  &c. 

But  llie  most  uaual  ground  ii  the  abcence  of  a  material  witneM  fa 
the  prosecution,  OT  defence;  whether  occaaioDed  by  illness (9),  beb; 
kept  out  of  the  vay  by  ihe  other  side  (r),  or  other  circumstancei  [*). 
These  are  so  various,  that  all  which  can  be  advanced  with  preciiioo 
on  the  subject  is,  that  as  the  granting  this  delay  at  the  instance  of  is 
accused,  though  expedient  to  justice,  is  an  iudnlgence,  and  not  a  riglit, 
laclies  or  undue  forbearance  by  him  in  endeavouring  to  aerre  a  nb- 
pcena,  or  to  procure  the  attendance  of  the  absent  witness,  will  be  &ul 
to  his  application  (f)>  The  motion  can  only  be  made  on  an  affidint 
swom  at  least  two  days  before  the  intended  trial ;  unlesa  the  bcU 
affecting  the  witness  were  not  known  till  afterwards  (m). 

The  affidavit  must,  in  general,  be  made  by  the  party  on  wboH 
behalf  the  postponement  is  sought ;  but  his  absence,  age,  or  sicliDeii, 
or  other  sufficient  cause,  will  let  in  his  attorney,  or  even  a  third  penon, 
to  swear  it.  The  illness  of  the  absent  witness  is  best  establiihol  bj 
the  affidavit  of  his  medical  attendant,  such  being  deemed  sufficient  to 
prevent  the  estreat  ofhis  rec(^izance  (tf).  His  name  andplaceof 
abode,  his  continued  absence,  or  actual  incapacity  to  attend  at  aair 


(r)  Sm  Feake,  97,  J 
nfaVi  Hid  R.  T.  Ofttltridgt,  iiyrw. 

(1}  R.  v.  OvM  aad  altcrt,  SttfM 
Sammer  Am.  1639;  after  the  inad 
jary  were  diiehu-ged,  the  fntouat 
were  acqaitted  of  the  rape  at  Cbiuliii 
Collim.     Oae  OipU,  lieiiig  on  biitiid 


(o)  Keg.  T.  Bolam,  2  H.  &  Rob.  192, 
Parkt  and  Aldtrmm,  Bi. 

[p)  R.  T.  Gutfrridgt  aad  otktn, 
Worcnter  Spring  Au.  1840.  Indict- 
ment having  been  fonnd  for  npe  with. 
ont  the  eridence  of  the  proaecntriz, 
Pallfion,  J.,  committed  the   priwmer* 
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time  during  the  sesston,  and  the  use  of  every  reasonable  effort  to 
compel  such  attendance,  must  be  distinctly  -specified,  and  the  mate- 
riality of  his  evidence  in  the  case  shown.  Nor  will  these  facts  suffice 
to  postpone  the  trial,  unless  the  affidavit  is  positive  in  its  verification 
of  them.  Thus,  it  must  state  that  the  absent  party  is  a  material 
witness,  without  whose  evidence  the  applicant  cannot  safely  proceed 
to  trial,  and  that  he  has  endeavoured,  without  effect,  to  serve  him  with 
a  subpoena,  specifying  the  exertions  used.  It  should  then  state,  in 
plain  terms,  that  there  is  reasonable  ground  for  believing  that  the  delay 
sought  for  will  tend  to  the  furtherance  of  justice,  and  that  the  testi- 
mony of  the  witness  may  be  obtained  at  the  time  to  which  the  trial  is 
proposed  to  be  deferred. 

The  postponement  of  trial  is  seldom  granted  to  a  period  later  than 
to  the  next  session  («;).  In  one  case  of  a  misdemeanour  respecting 
coin,  standing  for  trial  at  an  assize,  the  defendant  was  out  on  bail, 
and  the  judge,  doubting  whether  the  offence  charged  was  indictable, 
put  off  the  trial  to  the  next  assize  by  consent,  in  order  to  take  the 
opinion  of  the  judges  in  the  interval  (or). 

The  trial  will  never  be  put  off  on  account  of  the  absence  of  wit- 
nesses to  character  (y).  The  prisoner  will  never  be  obliged  to  pay  the 
prosecutor's  costs,  where  the  trial  of  a  felony  is  postponed  on  account 
of  the  illness  of  a  witness  for  the  prisoner  (z)  ;  but  if,  after  the  trial  of 
a  misdemeanour  is  called  on,  the  defendant  procures  the  trial  to  be 
postponed  for  the  absence  of  material  witnesses,  the  prosecutor  will  be 
entitled  to  costs  of  the  day  (a),  as  in  civil  cases.  In  one  case,  where 
the  trial  of  a  felony  was  postponed  for  the  absence  of  a  prosecutor 
who  was  a  material  witness,  the  prisoner  was  discharged  on  his  own 
recognizance  to  appear  at  a  future  period,  but  without  receiving 
costs  (6). 

More  notice  has  been  taken  of  this  particular  subject  than  it  may 
appear  entitled  to  receive ;  but  this  has  been  thought  proper,  because 
there  is  generally  no  part  of  the  proceedings  before  courts  of  quarter 
session  less  critically  attended  to  by  the  courts,  or  more  carelessly 
executed  by  the  professional  attendants. 


(w)  Bac.  Abr.  tit.  Tnal  (H).  (a)  R,  v.  Doyfe,  1  Esp.  125 ;  per  Lord 

(;r)  B.  T.  Heatk,  R.  &  Rj.  184.  Kenyan,  citing  R.  v.  Vaughan  (not  re- 

(y)  Per  Lawrence,  J.,  in  R.  y.  Jonei,  ported). 
8  BMt,  34.  W  R.  ▼.  Crowe,  4  C.  Se  P.  261. 

(j)  R.  V.  Hunter,  3  C.  &  P.  591. 


or  THATERSes,   AWD 


The  roUowing  affidavits  and  notice  will  suggest  like  form*,  nried 
according  to  the  circuraBtancei  of  eacli  particular  case. 


Joint  A^davU  of  a  Defendant  and  Am  Attonug,  made  in  order  to 
postpone  a  Trial. 

P.  Q.  the  defcnduit  aboTe-nameil,  uid  X.  Y.  of In  the  ccoqIj  of , 

■ttorney  for  the  aaid  P.  Q.  eeTenll;  make  oUh  and  wjr.     And  fint  Ihii  depootM, 

th«  uid  P.  Q.  for  hiroielf  with,  that  one  D.  D.  of in  the  conetr  of , 

eecdaman,  and  one  of  the  co-putnen  in  the  bouse  of  C.  C,  D.  D.  and  Co.  at 

aforesaid,  in  the  coontf  of aforeutd,  he  the  uid  P.  Q.  ii  adfiied,  and  belient, 

U  a  material  and  necesaarr  witnen  for  him,  thii  deponent,  the  aaid  P.  Q.  and  <ia 
he  cannot  ufely  proceed  to  the  trial  of  the  afaove  indictment  withoot  be  tW  nid 
D.  D.'%  teatimoDj.  And  Ihia  depeDont,  the  aaid  P.  Q.  farther  aaith,  that  u  tool 
a*  pouible  after  he  received  notice  of  Ibe  aforeuid  bill  of  indictment  againit  hia, 
he  applied  h;  letter  to  the  aaid  D.  D.  iaformiog  bim  that  he  th«  aaid  P.  Q.  wtnld 
rcqoire  the  attendance  of  bim  tbe  aaid  D.  D.  at  the  trial  thereof,  and  reqniri^ti) 
he  infomed  Trbetber  he  tbe  aaid  D.  D.  wai  then  in  England,  it  being  known  to  Um 
the  aaid  F.  Q.  that  the  nid  D.  D.  ia  tl^nentlj  reaident  at  Amaterdam,  on  accsnl 
of  tbe  dealing!  and  baaineaa  of  tbe  nid  bonae  of  C.  C,  D.  D.  and  Co.  And  tUl 
deponent  further  uitb,  that  in  anawer  to  hia  aaid  letter,  he  waa  informed  bj  tbe 
•aid  C.  C.  that  the  aaid  D.  D.  wu  at  that  time  at  Amitcnlam  afoimid,  and  m 

□DC  likelr  to  return  from  theoce  before  tbe  end  of  tbe  mouth  of tbeo  oat 

ensDing,  wbicb  infornution  the  uid  deponent  belierea  to  he  true.     And  the  (ud 

deponent  further  uitb,  tbat  be  made  another  application  by  letter  on  the 

day  of inatant,  addreued  to  the  aaid  C.  C.  inqniring  whe&er  the  aaid  D.  D. 

wai  yet  returned  from  Amiterdam,  to  which  be,  tbia  deponent,  rccoitcd  an  auvw 

ao  late  aa lait,  from  the  aaid  C.  C.  informing  him,  tbia  deponent,  that  tbe  Boi 

D.  D.  was  not  yet  returned,  and  that  he  waa  not  expected  to  return  till  tbe  end  af 

tbe  month  of next,  at  before  atated,  which  information  thia  deponent  den 

verily  belicTe  to  be  tnic.  And  tbia  deponent,  tbe  aaid  P,  Q.  farther  aaith,  tbat  b* 
fully  experts  to  he  able  to  procnre  the  preaenca  of  the  aaid  D.  D.  at  the  next  gi 
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at for  the  ooanty  of aforesaid.     And  this  deponent,  the  said  X.  Y. 

further  saith,  that  he  has  no  doubt  but  the  said  D.  D.  will  be  ready  and  willing  to 
attend  at  the  next  session  of  the  peace  as  aforesaid. 
Sworn,  &c. 

Affidavit  of  Medical  Attendant, 

Gnmty  qf r     O.  P.  of in  the  said  county,  surgeon,  maketii  oath  and 

to  wit.        \  saith,  that  M.  N.  of ,  carpenter,  about  ten  days  since 

fractured  his  skull  in  a  dangerous  manner,  and  is  still  confined  to  his  bed  on  account 
of  the  same,  and  is  utterly  incapable  of  being  removed  from  his  said  bed  without 
imminent  danger  of  his  life. 

Sworn,  &c. 

THE   dUEBN   ON   TRB   P&08BCUTI0N    OF   A.  B.  V.  P.  Q. 

Notice  of  Application  to  postpone  the  Trial. 

Mr.  A.  B.  Take  notice,  that  I  do  hereby  countermand  the  notice  of  trial  of  the 

abore  indictment,  dated  the  —  day  of instant,  and  that  I  sbaU,  on  the 

day  of instant,  at  the  sitting  of  the  court  of  quarter  session  at for  the 

eounty  of ,  or  as  soon  after  as  counsel  can  be  heard,  move  the  said  court  that 

the  trial  of  the  said  indictment  may  stand  over  till  the  next  general  quarter  session 

of  the  peace  for  the  said  county,  on  account  of  the  absence  of ,  a  material  wit- 

nesa  for  the  defendant  in  the  same,  who  is  absent  in  foreign  parts,  and  whom  I  have 

not  been  able  to  serve  with  a  subpoena. 

X.  Y. 

Attorney  to  the  defendant  in  the  said  prosecution. 

To  Mr.  A.  B.  Prosecutor,  &c. 

(or  to  hit  Attorney.) 

Postponement  of  Trial  of  Misdemeanour  where  some  Defendants  do 
not  traverse.] — The  postponementof  a  trial  may  emanate  from  the  court, 
independently  of  the  desire  of  the  parties  prosecuting  or  defending. 
Thus,  if  several  be  in  custody  for  a  conspiracy  or  other  joint  misde- 
meanour, and  bills  have  been  found,  and  one  or  more  of  them  prefer  to 
take  their  trial  immediately,  and  the  others  to  traverse  with  their  pledges 
according  to  the  regular  form,  the  court  vriU  put  off  the  trial  till  the 
period  when,  by  the  customary  expiration  of  the  traverse,  all  the  par- 
ties can  be  tried  together.  This  seems  to  be  the  established  practice, 
and  the  reason  given  for  it  is,  that  were  it  otherwise,  as  there  is  gene- 
rally a  diflTerence  in  the  guilt  of  the  different  offenders,  or  in  the  evi- 
dence which  is  to  attach  guilt  to  them,  those  who  have  the  best  chance 
of  being  acquitted  would  always  offer  themselves  for  immediate  trial, 
in  order  that  they  might  afterwards  become  witnesses  for  their  con- 
federates on  the  trial  of  their  traverses  (j).     On  the  point  of  ex- 


(j)  R.  V.  7>a/,  11  East,  R.  307 ;  R,       67.     And  sec  Gittin^t  case,  Plowd.  98, 
T.  D9  Btrengtr  and  others,  3  M.  &  S.      ante. 
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pediency  there  may  be  force  in  this  teaaoning;  bot  it  tbe  MmetiM 
it  appears  to  be  a  |^at  hardship  to  keep  a  peraon  in  prison  withoot 
trial,  who  is  villing;  to  be  tried,  because  another,  who  is  more  fbrtunitt 
in  obtaining  sureties,  preren  to  have  his  trial  postponed.  It  mi;, 
therefore,  be  a  question,  whether  in  such  a  case  the  conn  is  justified 
in  rejecting  such  security  as  the  parties  so  offering  themadTes  for  trid 
are  able  to  offer,  though  it  tktmld  be  only  in/  their  oit>*  reeotpiiztaci, 
to  be  forthcoming  at  the  same  time  with  their  co-defendants,  «1kb 
such  rejection  would  detain  them  in  prison  without  trial. 

Delivering  Copy  of  Indictment  to  DefendaHt,] — By  60  G.  III.  A 
I  G.  IV.  c.  4,  s.  8,  in  prosecutions  for  misdemeanoMrt,  instituted  bj 
the  attorney  or  solicitor  general,  in  any  session  of  the  peace,  the  court 
shall,  if  required,  order  a  copy  of  the  information  or  indictment  to  be 
delivered  afler  appearance,  to  the  party  prosecuted  or  his  attorney,  on 
application,  free  of  all  expense,  provided  that  he  has  not  prerioiulT 
received  a  copy. 


SECTION  IV. 
Of  Arraigkmeht,  Challzngc,  akd  otheb  Pkelihikaries 

OF  TaiAL. 

Order  of  trying  Felonies  and  Mitdemeanintr$J]~-Tbt  practice  of 
different  courts  of  quarter  sessions  varies  as  to  the  order  of  trying  ia* 
dictments  :  they  are,  however,  usually  tried  in  the  order  in  which  they 
stand  on  the  file  of  the  clerk  of  the  peace.  He  should  file  them  in  (he 
order  in  which  he  receives  them  from  the  grand  jury,  after  calling  them 
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!iim  to  hold  up  his  hand ;  the  reading  over  the  indictment  to  him  ;  and 
the  asking  him  whether  he  is  guilty  or  not  guilty  {k). 

Requiring  the  Prisoner  to  hold  up  his  hand,] — ^The  first  is  done  by 
the  officer  addressing  him  thus : — '*  A.  B,  hold  up  your  hand^*'  which 
18  intended  to  identify  the  prisoner  in  court,  viz,  to  the  justices  and 
the  jury,  as  the  party  indicted,  or  to  ascertain,  if  two  or  more  are 
indicted,  which  is  A.  and  which  B.  (/).  A  compliance  with  this  re- 
quisition is  not,  however,  indispensable  (m) ;  and  it  has  been  said  that 
it  is  usual  to  omit  it  when  a  peer  is  to  be  tried  (n).  If,  therefore,  the 
prisoner  decline  to  hold  up  his  hand,  but  make  no  objection  that  he 
is  not  the  party  intended  (o),  the  trial  may  proceed. 

Returning  Money,  Sfc,  taken  from  Prisoner.] — If,  on  the  apprehen- 
sion of  the  party  indicted,  or  since,  money,  &c.  has  been  taken  from 
his  person,  there  have  been  cases,  in  which,  on  its  appearing  clearly  to 
the  court  from  the  depositions  or  on  affidavit,  that  the  money,  &c.  so 
taken,  was  in  no  way  material  to  support  the  charge  against  him  or 
connected  with  it,  judges  have  granted  motions  for  its  being  returned 
to  him,  in  order  that  he  might  not  be  deprived  of  the  means  of  defence 
affi)rded  by  it.  But  the  discretion  of  a  court  will  never  be  thus  exer- 
cised, where,  from  any  testimony  or  depositions  before  it,  there  is  reason 
to  believe  that  the  money  or  other  article  of  which  the  prisoner  has 
been  so  deprived,  is  in  any  way  connected  with  the  offence  charged, 
as  if  it  belonged  to  the  prosecutor  or  some  third  person;  or  if  a  proba- 
bility appears  that  it  was  stolen,  or  the  produce  of  stolen  property;  or 
if  it  forms  part  of  the  evidence  to  be  adduced  in  support  of  the  indict- 
ment (/>). 

Indictment  read.] — ^The  second  proceeding,  the  reading  of  the  in- 
dictment, is  more  material,  because,  as  in  cases  of  felony  the  prisoner 
is  not  in  general(9)  allowed  a  copy,  it  is  the  only  means  by  which,  be- 


(k)  2  Hale,  219.  See  Dalton,  459, 
c.  185. 

(/)  2  Hawk.  c.  38,  8. 2 ;  Dalt.  c.  185, 
p. 459. 

(m)  B.  ▼.  Uadel\fe,  1 W.  Bla.  3. 

(»)  2  Hale,  219. 

(o)  A  collateral  issue  of  identity  thus 
raised  is  always  tried  instanter  by  a  jury 
impanelled  on  the  spot  by  the  sheriff. 
No  peremptory  challenges  are  allowed, 
R.  T.  RadcUfft,  1  Bla.  R.  4  ;  Foster,  40, 
8  C. 

(lO  See  R.  y.  O'DotmeU,  7  C.  &  P. 


138 ;  R.  V.  Jonei,  6  C.  &  P.  343 ;  both 
cases  before  Patteion,  J.;  R.  r.Bamettf 
3  C.  &  P.  610  a.  Parke,  J.  An  instance 
of  taking  away  the  watch.  Sec.  of  a  party 
charged  with  rape,  was  seyerely  cen- 
sured, and  its  immediate  return  ordered, 
R.  7.  Kimey,  7  C.  &  P.  447,  Gumey,  B., 
and  Patteton,  J. 

{q)  The  rule  of  practice  at  the  Old 
Bailey  against  granting  such  a  copy  is 
alluded  to  in  15  East,  343 :  andKelyng,  3 ; 
Legatt  ▼.  Toltervey,  14  East,  302,  are 
cited.  The  right  of  a  party  indicted  for 
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fore  he  plead*,  he  can  ascertaia  the  preciM  charge  to  which  be  u  to 
answer.  This  was  required  to  be  done  in  English,  even  at  the  tine 
when  the  proceeding!  themaelres  were  written  in  Latin  (r).  It  should 
always  be  done  slowly  and  distinctly,  or  even  twice,  putting  the  charge 
into  the  second  person,  as  thus: — "  You,  A.S.  Mtand  iti£cled  bytk 
nanu  o/A.B.  late  of  the  parish  of  Sonning,  i»  the  county  of  Btrkt, 
labourer.  Tor  that  you,  on,  &c."  reading  the  whole  indictment  in  Uk 
same  manner.  If  the  prisoner  desire  it,  he  is  entitled  to  have  it  levl 
very  slowly  and  distinctly  over  (<),  so,  it  would  seem,  as  to  enable  i 
copy  to  be  taken,  at  least  in  short-hand,  as  the  officer  proceeds(0. 

Insanity  of  Prinmer  at  Time  of  Arraignment.] — Where  a  prisoon 
is  insane  at  the  time  or  arraignment,  though  in  Tail  possession  o(  ik 
senses  when  he  committed  the  oSence,  it  has  been  a  rule  from  die 
earliest  times,  that  he  shall  not  be  arraigned  for  it ;  the  true  reuoo 
being,  not  that  a  man  who  baa  bo  become  insane,  may  not  be  a  fit 
object  of  example,  but  because  he  is  incapable  of  pleading  to  tbe 
indictment  with  the  advice  and  caution  which  he  ought  (v).  So  if  be 
become  insane  after  plea,  and  before  judgment,  he  cannot  be  liieJ, 
for  he  is  unable  to  make  his  defence  (u),  and  the  jury  may  be  dis- 
charged of  him  (z)  ;  if  afler  conviction,  and  before  judgment,  be  Iohi 
his  senses,  judgment  shall  not  be  pronounced  ;  and  if  after  judgueat, 

felonj  to  ■  copy  of  his  indictmeaE,  ai  ■  cord  whea  nude  up,  to  make  tndiueof 

record  in  ohich  he  it  iotercstod,  afler  w  be  on,  «.  g.  in  lappott  of  a  plea  if 

the  bill  is  ignured,  or  on  acquittal,  ii  mtr^oit  ctmtici,  B-  t.  MidiUner  (Ja*> 

abi  J  asKrted  bj  the  reporter!  in  the  note  litf) ,  in  re  Bemuam,  5  B.  fc  Adol.  1 1ll ; 

to  Bromr  *.  Omtmmf ,  10  B.  &  C.  70.  3  N.  8c  H.  1110  i  6  C.  «t  P.  90,  3.  C. 

Since   •chich   the  caiea  hate  been  re-  See  B.  v.  Boirmam,  6  C.  &  P.  33? ;  lad 

ilewed  by  Sir  G.  Lewin  in  the  note  to  see  pal.  Sect.  IV.  Ckmrgimg  jmrf  wUl 
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md  before  conviction^  execution  shall  be  stayed  ;  for  he  cannot  say 
uiy  thing  in  bar  of  execution,  or  assign  error  in  the  judgment  (x) : 
nor  can  a  man  becoming  mad  after  attainder  (though  of  treason)  be  exe- 
cuted (y).  But  a  grand  jury  have  no  power  to  ignore  a  bill  on  account 
of  the  insanity  of  the  party  charged,  however  clearly  shown ;  for  if  they 
believe  that  the  acts  proved,  if  done  by  a  person  of  sound  mind,  would 
bave  amounted  to  the  offence  charged,  their  duty  is  to  find  the  bill,  in 
Older  to  empower  the  court  to  order  the  prisoner's  detention,  if  he  is 
found  insane  by  a  petty  jury,  according  to  39  &  40  G.  III.  c.  94,  s.  2, 
before  his  arraignment  for  the  offence  (z).  In  order  to  ascertain  whe- 
ther a  party  indicted  is,  at  the  time  of  his  arraignment,  or  at  any  time 
daring  his  trial,  insane,  or  whether  he  merely  counterfeits,  the  court, 
as  well  in  misdemeanour  (a)  as  felony,  may  ex*  officio  impanel  and  swear 
a  jury  to  inquire  (6);  and  if  they  find  that  he  is,  he  was  formerly  re- 
manded till  the  next  session (c),  or  till  his  incapacity  was  removed (d): 
but  now  the  finding  is  recorded,  and  the  party  must  be  kept  in  strict 
custody  till  the  pleasure  of  the  crown  is  known  (e).  If  the  insane  party, 
by  any  oversight,  or  by  act  of  the  gaoler,  pleads  to  the  indictment,  so 
that  the  jury  is  charged  to  try  it,  they  may  be  discharged  of  him  (/). 
Even  if  his  insanity  supervenes,  or  is  discovered  after  judgment  and 
before  sentence,  a  jury  should  be  impanelled  as  above  {g) ;  though  it 
may  be  questioned  if  a  mere  finding  that  he  is  then  insane  will  autho- 
rize his  confinement  under  39  &  40  G.  III.  c.  94. 

The  section  of  that  act  above  referred  to  enacts,  that  if  a  person 
charged  with  any  offence  is  brought  up  to  be  discharged  for  want  of 
prosecution,  and  appears  to  be  insane,  the  court  shall  order  a  jury  to  be 
impanelled  to  try  the  party's  sanity;  and  if  the  jury  so  impanelled  find 
him  insane,  the  court  shall  order  such  person  to  be  kept  in  strict 
custody  in  such  place  and  manner  as  to  such  court  shall  seem  fit,  till 
the  sovereign's  pleasure  shall  be  known  (Ji),  The  proofs  necessary  to 
establish  insanity  are  those  of  medical  and  other  persons  acquainted 
with  the  case. 


(x)  4  Bla.  Com.  24. 

(y)  3  Init.  6,  on  33  H.  VIII.  c.  20, 
B.  2, 3,  to  the  contrary,  and  not  repealed. 

(j)  R.  T.  Elizabeth  Hodget,  8  C.  & 
P.  195. 

(tf)  R.  v.  Little,  R.  &  Ry.  430. 

(6)  1  Hale,  370 ;  R.  v.  Frith,  22  How. 
St.  Tr.  311.  See  also  the  stat.  39  &  40 
O.  III.  c.  94, 8.  2 ;  and  Reg.  v.  Goode,  7 
Ad.  &  E.  536. 

(r)  1  Hale,  370. 


(d)  Id,  34. 

(e)  39  &  40  G.  III.  c.  94,  s.  2. 

(y^  1  Hale,  35  ;  recognized  by  Foiter, 
J.,  in  R.  V.  Kifdoch,  18  How.  St.  T.  411. 

{g)  1  Hale,  370. 

(A)  39  &  40  G.  III.  c.  94,  8.  2,  and  in 
all  cases  of  insanity  so  found,  the  qneen 
may  give  such  order  for  the  safe  custody 
of  such  person  so  found  insane,  during 
her  pleasure,  in  such  place  and  manner 
as  to  her  shall  seem  fit.     This  power  i% 
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Quashing  Indictment  bejbre  Plea.} — If  an  iDdlctmcBt  for  feknj  ii 
BO  insufficient  a>  to  make  a  j  udgment  gireo  on  it  sgaiost  the  defeuliDt 
erroueoua,  tbe  court  may,  in  iti  discretion,  qaash  it  withoat  putting  tbe 
defendant  to  plead  or  demur,  oi  after  plea  and  before  trial,  if  the  ob- 
jection is  then  discovered  by  them  (A) ;  they  are,  howerer,  io  no  cue 
bound  to  do  so  ex  debito  juMtitia  (t)  before  the  jury  is  charged  witi 
the  trial  of  the  prisoner.  And  to  avoid  collusion,  it  is  by  no  mtuu 
proper  to  encourage  such  quashing  at  the  instance  of  the  prosecutor, 
after  a  prisoner  has  pleaded ;  at  least,  unless  the  prosecutor's  aanK  ii 
disclosed,  the  costs  are  paid,  and  another  good  indictment  has  btcs 
found,  so  as  to  be  subsbtuted  for  it  and  stand  in  tbe  same  condilioo  {}); 
and  the  prisoner  should  be  put  on  his  trial  (k).  However,  where  iIk 
quarter  sessions  had  not  jurisdiction,  as  in  perjury  at  common  law,  ihc 
indictment  was  removed  and  quashed  in  the  king's  bench(/).  Soirbnc 
the  offence  as  stated  is  not  indictable  (m),  i/ortiori  after  plea,  remonl 
by  certiorari,  and  conviction  (n),  tbe  superior  courts  do  Aot  ditoiiM 
an  indictment  thus  summarily  for  defects  on  tbe  record,  but  leave  the 
party  to  his  writ  of  error  or  motion  in  arrest  of  judgment;  exceptitis 
BO  defective  in  point  of  law  that  it  would  be  useless  to  take  tbe  opioioi 
of  a  jury  on  the  facts,  as  in  the  instances  cited  (o).  An  iudictment 
will  never  be  quashed  but  on  tbe  clearest  grounds  (p). 

Aikinff  the  Prisoner  if  he  be  guUty  or  not,  and  Plea.l — After  the 
reading  of  the  indictment,  the  officer  addresses  the  prisoner: — "  Av 
tay  you,  A.  B.  are  you  guilty  of  the  felony  whereof  you  tland  is- 
dicted,  or  not  guilty  ?"  If  the  prisoner  pleads  guilty,  the  court  may 
immediately  record  the  plea,  and  either  proceed  immediately  to  gira 
judgment,  or  examine  witnesses  as  to  the  circumstances  of  tbe  ofiencc. 
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usual  for  the  officer  to  explain  to  the  prisoner  the  conse- 

'  bis  plea,  and  to  ask  him  again  whether  he  persists  in  it ; 

has  been  a  prevalent  practice  among  judges  of  assize,  of 

nore  than  this-— of  entreating  the  prisoner  to  withdraw  his 

^nishing  him  of  his  right  to  a  trial,  and  manifesting  much 

to  receive  his  open  confession  of  guilt.      How  far  this 

sessions  shall  be  adopted,  must  be  left  to  the  good  sense 

-man  (g).     After  sentence  has  passed,  the  prisoner  cannot 

plea  of  guilty  (r).     The  special  plea  of  auterfois  acquit  is 

ussed  in  the  note  {$). 


ence  of  a  Refusal  to  Pleady  standing  Mute,  or  Deaf  ^c] — 
oer  obstinately  refused  to  plead,  the  law,  until  lately,  re- 
he  should  have  judgment  as  on  a  plea  of  guilty  (/).  But  by 
V.  c.  28,  s.  2,  it  is  enacted,  '^  That  if  any  person  arraigned 
u^ed  with  any  indictment  or  information  for  treason,  felony, 
lisdemeanour,  shall  stand  mute  of  malice,  or  shall  not  answer 
the  indictment  or  information,  in  every  such  case  it  shall 
or  the  court,  if  it  shall  so  think  fit,  to  order  the  proper 


wnredly  right  to  take  care 
oner  fiMj  underrtanda  the 
effect  of  the  plea  otffuiity, 
laa  made  up  his  mind  so  to 
(  it  is  recorded  ;  but  when 
lined,  it  would  seem  to  or- 
standings,  that  the  duty  of 
wards  Um  is  fulfilled,  and 
f  end  of  the  inquiry  being 

certainty,  it  is  not  ezpe- 
don  that  end  for  the  purpose 
mperfect  means,  and  gi?ing 

chance  of  failure.  If  loose 
jj  a  prisoner  to  a  constable 
IS  cogent  evidence  of  guilt, 
to  see  why  the  admission  of 
loner,  made  in  open  court, 
the  consequences  of  it  are 
,  should  be  rejected, 
cient  maxim  of  the  common 
DO  one  ought  to  be  put  in 
»  for  the  same  offence ; — so 
tion  on  a  plea  of  outer /bU 
rhether  the  general  offences 
the  two  indictments  can  be 
le  same  ?*'  For  unless  the 
i  as  the  prisoner  might  have 
;ed  upon,  by  proof  of  the 
led  in  the  second,  an  ac- 
e  first  can  be  no  bar  to  the 

T.   Vandereomb,  2  East's 


P.  C.  519.  Therefore,  where  on  an  in- 
dictment against  a  woman  for  murdering 
her  child,  a  man  was  charged  as  princi- 
pal in  the  second  degree,  f .  e,  as  having 
been  present  aiding  and  abetting  her  in 
that  murder,  and  she  only  was  found 
guilty,  it  was  held  that  he  might  be  again 
arraigned  on  an  indictment  charging 
her  with  the  murder  and  him  as  acces- 
sory b^ore  the  fact,  R.  v.  Birchenough 
and  another,  1  Mood.  C.  C.  477.  See 
1  Hale's  P.  C.  626 ;  2  id.  224  ;  Fos- 
ter's  Crown  Law,  361 ;  Kelynge,  25, 
eemb.  eont.  Acquittal  as  principal  is 
confessedly  no  bar  to  a  charge  as  acces- 
sory qfter  the  fact,  2  Hawk.  B.  2,  c.  35, 
s.  11.  Whether  at  the  first  trial  the 
proper  evidence  was  adduced  before  the 
jury  or  not  is  immaterial,  for  if  by  any 
possible  evidence  that  could  have  been 
produced  the  prisoner  could  have  been 
convicted  on  that  indictment,  he  is  en- 
titled to  be  acquitted  on  the  second.*' 
Per  Burroughf  J.,  in  R,  v.  Sheen,  2  C. 
&  P.  634. 

In  order  to  plead  attainder  in  bar,  it 
must  be  of  the  same  offence  charged  in 
the  indictment. 

(«)  Reff,  V.  Sell,  9  C.  &  P.  346. 

(/)  R.  V.  Mercier,  1  Leach,  C.  C.  183; 
12  G.  III.  C.20. 

K  K 
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officer  to  enter  a  plea  of '  not  gMiltif '  on  behalf  of  sach  penon ;  and 
the  plea  so  entered  ihall  ha?e  the  laine  force  mad  efiect  u  if  tuch 
peraon  had  actually  pleaded  the  same." 

The  course  of  proceeding  where  a  prisoner,  on  betug  anaigMd, 
■ays  he  is  deaf,  and  does  not  appear  to  hear  the  indictment  nben 
read  to  him  ({),  or  stands  mute  (ii),  is  to  ioipsnel  ■  jury  (t.  j. 
that  impanelled  for  trial  of  prisoner*)  to  try  whether  he  stands  iniitc 
by  the  visiution  of  God,  or  through  wilfulness  and  obitinac;r '■)- 
His  counsel  may  address  the  jury  and  call  witnesses,  for  (he  offinii- 
tive  of  the  issue  is  on  him  (u;).  Where  a  party  refused  to  plead,  ds 
the  ground  that  he  had  before  pleaded  to  another  indictment  for  tbe 
same  offence,  but  which  was  not  valid  for  want  of  duly  swearing  tht 
witnesses  who  went  before  the  grand  jury,  a  plea  of  not  guilty  n> 
entered  under  7  &  8  G.  IV.  c.  28,  s.  I  {x).  If  a  prisoner  b  fiwnd 
mute  by  the  visitation  of  God,  a  plea  of  not  guilty  may  he  entered: 
and  the  esse  should  be  heard  with  careful  vigilance  on  the  part  of  the 
court,  to  give  the  prisoner  the  benefit  of  every  thing  which  may  ^ 
pear  in  his  favour (y).  Great  diligence  and  circumspection  should, of 
course,  be  exercised  in  so  critical  a  case.  In  cases  where  the  vitia- 
tion has  not  supervened  on  the  instant,  but  the  party  is  tardti  it 
mutus  i  nativitale,  any  assistance  to  be  obtained  from  signs  or  tokeu 
which  he  has  been  made  to  understand,  and  has  acted  on  by  retam- 
ing  communication  to  ihem,  should  be  sought  for  and  obtained;  ereo, 
as  it  seems,  at  tbe  expense  of  remanding  the  prisoner  and  respilog 
the  recognizances  to  the  next  session  (z). 

Proceedinifi  on  Plea  of  Sot  Guilty  in  Faloniei.} — When  ■  pci«»ct 
pleads  "not  guilty,"  he  is  by  such  plea,  without  any  further  ( 
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Should  any  violence  or  apprehensioD  of  rescue  or  escape  have  oc- 
casioned the  prisoner  to  be  ironed,  the  court  has  now  authority  to 
order  liis  irons  to  be  struck  off;  but  it  has  no  such  power  before 
plea  (6). 

Presence  ofDefemdant  in  Misdemeanour,] — A  trial  for  misdemeanour 
may,  after  plea,  proceed  to  conviction  in  the  absence  of  the  defen- 
dant (c). 

Calling  the  JuryJ] — Twelve  jurors  (unless  they  are  already  in  the 
box  after  trying  others)  are  then  called  into  it  from  the  panel  by  the 
clerk  of  the  peace  in  this  manner  : — ''  You  good  men  who  cure  returned 
and  empanelled  to  try  the  issue  joined  between  our  Sovereign  Lady 
ike  Queen  and  the  prisoner  (or  prisoners)  at  the  bar^  answer  to  your 
and  save  your  fines;**  and  then  calls  the  names  of  the  jury. 


Informing  Prisoners  of  their  Right  to  Challenge,] — When  twelve 
appear  in  answer  to  their  names  thus  called,  the  prisoners  at  the  bar, 
who  have  just  been  arraigned  and  pleaded,  are  informed  by  the  officer 
of  their  right  of  challenge  in  these  terms : — '*  These  good  men,  whose 
names  you  shall  hear  calledyond  who  do  appear ,  are  the  jury  who  are 
*  to  pass  between  our  Sovereign  Lady  the  Queen  and  you  upon  your 
trials  [or  upon  your  respective  trials  {d);']  if,  therefore ,  you  would 
challenge  them,  or  any  or  either  of  them,  your  time  is  as  they  come 
to  ike  book  to  be  sworn,  and  before  they  are  sworn,  and  you  shall  be 
keard"(e). 

Severing  in  Challenges,] — Where  there  is  no  expectation  of  any  con- 
siderable exercise  of  the  right  of  challenge,  several  prisoners  are  often 
thus  addressed  together  who  are  to  be  tried  on  several  charges ;  but 
either  may  desire  to  exercise  the  right  of  challenge  separately,  or  in 
legal  phrase,  to  ''  sever  in  his  challenges ;"  in  which  case  the  other 
prisoners  will  be  desired  to  stand  back,  and  he  will  remain  to  make  his 
challenges  alone.  So  where  several  are  arraigned  on  one  indictment 
lor  the  same  ofience,  every  prisoner  may  challenge  peremptorily  his 


(b)  R,  r.  Layer,  16  How.  St.  Tr.  94,  Dalt.  c.  185.     In  other  coses  it  was  "  to 

99,  129  ;   J?.  V.  Waite,  2  East,  P.  C.  pass  between  yon  on  yonr  sereral  lives 

579;  1  Leach,  28,  36,  8.  C,  and  deaths,"  ibid, 

(e)    1   Chit.  Cr.  L.  411,  532,    1st  (e)  Prisoners  have  in  general  no  right 

edit.  to  a  copy  of  the  panel  of  jurors,  except 

{d)  This  was  always  so  in    misde-  at  nisi  prins,  or  by  special  enactment,  1 

meanovs,  and  alao  in  petty  larceny,  Ch.  Cr.  L.  516,  1st  edit. 

KK  2 
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number  ;  and  if  one  venire  facias  is  awarded  for  all,  he  wiio  is  cbal- 
lenged  by  one  ahall  be  withdrawn  again»i  all  (/). 

No  Challenge  can  be  received  till  a  full  Jury  apj)caT.]—l\\'»  lliM 
is  the  proper  time  for  the  prisoner  or  for  ihe  prosecutor  to  make  clt»l- , 
lenges:  for  no  challenge  is  good  until  a  fiill  jury  appear  (g).  If  then 
be  a  defect  of  jurors,  a  party  intending  to  challenge  the  array  nij, 
pray  a  tales,  and  then  make  his  challenge. 

CkallengetJ] — Challenges  are  of  two  kinds,  mt.  either  to  the  anof,' 
ox  to  the  polls ;  and  may  be  made  either  on  the  part  of  the  quMt'i 
(thot  19.  the  prosecutor),  or  of  tLe  prisoner  (A).  I 

To  the  Array ."] — A  challenge  to  the  array  \i  an  exception  to  tilt! 
whole  panel,  in  which  the  jury  are  arrayed,  or  set  in  order,  by  liiC 
sheriff  in  hit  return  :  and  must  be  made  before  any  of  the  jury  m 
sworn.  jl 

Time  of  making.^ — There  are  two  descriptions  of  cause  of  lAffi^ 
leoge ;  principal  causes  of  challenge,  and  causes  of  challenge  M 
/™™r.  1 

A  principal  cause  of  challenge  is  grounded  on  such  a  recogniiH'- 
ground  for  imputing  partiality,  that,  if  it  be  found  true,  it  unqoM- 
tionably  sets  aside  the  array,  or  the  juror. 

The  following  are  principal  causes  of  challenge  to  the  array ;  vis. 
that  the  sheriff,  or  other  officer  concerned  in  summoning  the  jury,  n 
the  prosecutor  of  the  indictment  or  the  defendant,  or  is  of  kindred  to 
the  prosecutor  or  defendant,  or  of  affinity,  if  it  continue  ;  that  llie 
officer  has  returned  any  one  of  the  jurors  on  the  nomination  of  eilbcr 
party;  that  the  prosecutor  or  defendant  has  an  action  against  tbt 
sberifT,  though  it  is  said  that  if  the  sheriff  be  the  plaintiff,  this  isoniT 
cause  of  challenge  to  the  favour;  that  the  sheriff  or  his  bailiff  «1" 
returned  the  jury,  is  under  the  duress  of  either  party;  or  that  d>* 
sherifTorhis  officer  concerned  in  summoning  the  jury,  is  either  couds^- 
attorney,  officer,  or  servant  to  either  party  (i).  In  these  cases,  '' 
the  fact  be  established,  the  array  will  at  once  be  set  aside.  A  ch»' 
lenge  to  the  array  for  favour  arises  from  matter  fit  to  be  left  to  t^ 

(/)  Plowd.  97,  100.     If  all  tbe  panel  peraonipreient.  tiubeeDobtuDed,  1  C 

ii   thus    eihansted,  the  trial   must  be  Cr.  L.  IsC  ed.  518. 
SUjti  till  the  neit  Mseion,  unleaa  the  {g)  R.  y.  Bdaottdt,  4  B.  Sl  A.  Vl 

attorney  getieral's  wirrnnt  for   a  tales,  (A)  4  Bli.  Com.  352. 

pit.  filling  up  the  wanting  jurymen   by  (i)  Hid. 
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and  discretioa  of  the  triers,  auder  the  particular  circum- 
each  mdiTidaal  case.  Thus  it  is  said,  that  if  one  of  the 
imed  be  a  tenant  to  the  sheriflf,  or  if  there  be  a  family 
between  one  of  the  jurors  and  the  sheriff,  this  may  be 
challenge  of  the  array  to  the /avour^^ihvii  is,  matter  to  be 
!  triers  to  decide  whether  it  indicates  such  partiality  as 
id  the  array  {j).  In  short,  all  circumstances  which  do  not 
n  the  authorities  as  absolute  grounds  of  challenge  to  the 
which  yet  led  to  a  reasonable  suspicion  of  partiality  in  the 
y  be  presented  to  the  court  as  ground  of  challenge  to  the 

«  the  late  act  regulating  the  nomination  of  juries  (k),  a 
to  the  array  has  become  very  improbable ;  as,  without  a 
h  of  the  law,  it  is  hardly  possible  that  there  should  be  any 
partiality  in  selecting  the  jury. 

y  challenging  the  array  must  put  the  challenge  in  writing 
*  it  when  the  jury  are  sworn,  and  be  prepared  (/)  to  prove 
trictly  (ill).  If  the  panel  is  quashed  on  a  challenge  of  the 
inindifferency  of  a  sheriflf,  the  course  in  the  queen's  bench 
prosecutor  to  apply  to  the  court  to  postpone  the  trial  in 
-ect  a  new  process  to  the  coroners  (n). 
;es  to  the  polls  are  challenges  of  individual  jurymen  ;  and 
>eremptory,  or  for  cause. 

ory  challenges  to  the  polls  in  felony  are  (as  the  name  im- 
lenges  at  the  mere  will  of  the  party  challenging,  without 
given  (o).  The  defendant,  in  cases  of  treason  and  felony, 
^ery  early  times,  possessed  the  right  of  peremptory  verbal 
>y  himself  personally,  and  not  by  counsel  (p):  the  numbers 
»o  challenge  have  been  varied  at  times  by  several  statutes ; 
lumber  is  now  fixed  at  thirty -Jive  in  cases  of  treason, 
f  in  all  cases  of  felony  (q).  If  a  party  indicted  for  treason, 
piracy,  persists  in  challenging  peremptorily  a  greater  num- 

.  Com.  359.  2  M.  &  Ry.  406.   See  as  to  Triers,  pott, 

V.  c.  50.  Array  of  a.  tpecial  p.  505. 

challenged,  R.  t.  Johnton,  (n)  R.  v.  Dolby,  2  B.  &  C.  104  ;  1 

D.  &  R.  145,  S.  C,  Indictment  for  libel, 

per  Poiff,  272.     See  Form,  see  post,  p.  507  n. 

,  Jmror*.     Form  (n.5).  (o)  Co.  Lit.  156. 

Savaffe,  1  Mood.  C.  C.  51  ;  (p)  2  Hawk.  c.  43,  s.  4  ;  Trials  per 

GileM,  9  Bing.  13 ;  2  Moo.  &  Pais,  272. 

le  of  the  shenff  being  an  in.  (q)  22  H.  VIII.  c.  14;  32  H.  VIII. 

he  hundred  in  which  certain  c.  3  ;  33  H.  VIII.  c.  23 ;  1  &  2  P.  &  M. 

were  situate ;  R,  v.  Sutton,  c.  10  ;  6  G.  IV.  c.  53,  s.  20. 
7,S.C.  Dom.  R,  T.  Detpard, 
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ber  than  the  law  allowa,  hi>  challenge  b  abtolutely  void,  w>d  hiitrtil 
must  proceed  as  tbough  no  anch  cliallen^  bad  been  (r), 

N9  ptremptorjf  Challengt  in  Mwdemttmmtrt^ — Id  eaaei  of  niidt- 
meanoura,  and  in  collateral  iuuea,  there  ia  no  right  of  pereinplDr] 
challenging  (t)  \  but  it  ia  usual  for  the  officer,  on  appticatkm  10  bin, 
to  abitain  from  calling  any  reasonable  number  of  name*  objected  to, 
either  by  the  prosecutor  or  the  defendant,  taking  care  that  enough  be 
left  to  form  a  jury;  and  this  practice  has  (rften  bees  sanctioned  bytk 
court. 

Peremptory  Challenge  for  Ike  Crown.] — It  is  stated  as  law,  in  xn- 
ral  works  of  character,  that  no  peremptory  challenge  is  allowed  to  Ik 
crown;  which  inference  has  been  drawn  from  the  statute  31  Ed.  I.iL 
4,  called  "  ordinatio  de  inquintioaibiu,"  and  haa  been  recently  de- 
duced from  tlie  act  in  which  the  law  of  juriea  is  now  embodied,  6  G. 
IV.  c.  50  (0-  By  s.  29,  it  is  enacted,  "  That  in  all  inquests  wbema 
the  king  is  a  party,  howsoerer  it  be,  notwithstanding  it  be  alleged  b] 
them  that  sue  for  the  king  that  the  jurors  of  those  inquests,  or  wat 
of  them,  be  not  indifferent  for  the  king,  yet  stick  iaquetta  tkall  Ml 
remain  vntaken/or  thai  caute ;  but  if  they  that  sue  for  the  kiogviil 
challenge  any  of  those  jurors,  they  shall  assign  of  their  cballei^  s 
cause  certain,  and  the  truth  of  the  same  challenge  shall  be  inquired  of 
according  10  the  custom  of  the  court;  and  it  shall  be  proceeded  to tkt 
taking  of  the  same  inquisition,  as  it  shall  be  found,  if  the  challenges  be 
true  or  not,  afler  the  discretion  of  the  courL" 

This  is  a  literal  re-enactment  of  the  statute  of  Edward  I.  in  its  oU 
phraseology,  and  liable,  of  coune,  to  the  tame  coostructioa.    Nov, 
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extinguished  by  the  statute  of  Edward.  When  this  argument  was 
closed,  Mr.  Justice  BulUr^  Mr.  Justice  Heathy  and  Mr.  Justice  Law- 
rence severally  delivered  judgments  reviewing  the  authorities  cited, 
and  expressing  a  decided  opinion  that  the  right  of  the  crown  was  only 
restrained  sub  modo — *'  thai  the  inquest  might  not  renuUn  untaken  ;*' 
and  that,  therefore,  the  crown  in  the  first  instance  might  challenge 
peremptorily ;  but  if,  after  the  panel  had  been  gone  through,  suffi- 
etent  jurors  should  not  remain  to  try  the  issue,  the  crown  must  be  put 
to  assign  causes  for  its  challenges.  As  the  new  enactment  is  precisely 
similar  to  the  old  one  in  this  respect,  such  appears  to  be  the  law  at 
the  present  time. 

Challenge  to  the  Polls  for  Cause.] — A  challenge  to  the  polls,  or  of 
individual  jurymen,  is  like  a  challenge  to  the  array,  a  principal  chal- 
lenge, or  a  challenge  to  the  favour. 

The  grounds  of  principal  challenge,  that  is,  for  matter  which  once 
ascertained  absolutely  disqualifies,  are  reduced  to  four  heads ; — propter 
honoris  respectum ;  propter  defectum ;  propter  affectum ;  and  propter 
delictum. 

1.  A  challenge  propter  honoris  respectum^  is  a  challenge  in  respect 
of  the  rank  and  dignity  of  the  juror ;  as,  if  a  lord  of  parliament  be 
impanelled,  he  may  be  challenged  by  either  party,  or  may  of  his  own 
accord  decline  serving. 

2.  A  challenge  propter  defectum,  is  for  some  personal  incapacity ; 
as,  if  a  juryman  be  an  alien  (v),  lunatic,  or  minor;  or  if  he  have  not 
suflBcient  estate.  As  to  this  last  ground  of  challenge,  the  late  act, 
which  alters  the  qualification  of  jurors,  enacts  (u;)  that,  **  If  any  roan 
shall  be  returned  as  a  juror  for  the  trial  of  any  issue  in  any  of  the 
courts  thereinbefore  mentioned  (among  which  is  the  court  of  quarter 
sessions),  who  shall  not  be  qualified  according  to  that  act,  the  want  of 
such  qualification  shall  be  good  cause  of  challenge,  and  he  shall  be 
discharged  upon  such  challenge  if  the  court  shall  be  satisfied  of  the 
fact;  and  that  if  any  man  returned  as  a  juror  for  the  trial  of  any  such 
issue  shall  be  qualified  in  other  respects  according  to  this  act,  the  want 
of  freehold  shall  not,  on  such  trial,  in  any  case,  civil  or  criminal,  be 
accepted  as  good  cause  oi  challenge,  either  by  the  crown  or  the  party, 
nor  as  cause  for  discharging  the  man  so  returned  upon  his  own  appli- 
cation.*'    A  grand  juryman  who  found  the  bill  may,  it  seems,  be 

(v)  If  objection  is  made  before  the      ante,  p.  465. 
jury  is  sworn,  but  not  after,  B.  v.  Sutton,  (w)  6  G.  IV.  c.  50,  s.  27. 
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challenged  if  on  the  petty  jnr^Cx);  bat  if  he  is  iworn,  and  then  oftn 
to  leave  the  box,  to  which  the  proaecntor  comenta,  but  defeodtot 
does  not,  and  the  juror  remains,  and  the  veidict  is  guiky,  then  ■ 
no  mis-trial  (y). 

3.  The  challenge  prapttr  affeefum  »  on  tome  palpable  grtMod  rf 
bias:  as  if  the  juror  be  of  the  blood  or  kindred  to  either  party;  « 
under  his  power  or  direct  influence,  as  tenant,  or  aerrant,  orofcogDcil 
with  him  (z) ;  or  if  he  has  declared  his  0[MnioD  bef(»«hand  reipectias 
the  guilt  or  innocence  of  tlie  prisoner  (a),  or  inhabits  a  town  where  tk 
riot  which  forms  the  subject  of  the  indictment  occurred,  and  BctiTsI; 
engaged  in  the  affair  which  led  to  it  (&). 

And  an  exception  against  a  juror,  that  he  has  found  an  indicbneni 
against  the  party  for  the  same  cause,  has  been  adjudged  good  ;  snd 
also  upon  another  indictment  when  the  same  matter  is  in  question,  or 
happens  to  be  material,  though  not  directly  in  issue.  But  it  ii  no 
good  cause  of  challenge  that  the  juror  has  found  otkerg  guilty  on  ihc 
same  indictment ;  for  the  charge  is  several  against  each  (c). 

It  is  also  a  good  cause  of  challenge  on  the  part  of  a  prisoner,  tlitt 
the  juror  has  a  claim  to  the  forfeiture  which  would  ensue  from  the 
party's  attainder  or  conviction  {d).  And  Lord  Coke  says,  "  If  eitbs 
party  labour  the  juror  and  give  him  anything  to  give  his  verdict,  thii 
is  a  principal  challenge ;  but  if  either  party  barely  labour  the  juror  to 
appear  and  to  do  his  conscience,  this  is  no  challenge  at  all,  but  la«iiil 
for  him  to  do  it"  (e). 

An  action  brought  by  the  juror  against  either  of  the  parties,  orb} 
eitlier  of  the  parties  against  him,  which  implies  malice  or  displeasure, 
is  cause  of  principal  challenge;  other  actions  which  do  not  implj 
o  the  favour  (/I- 
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record  of  another  court ;  or  the  term  be  shown,  if  it  be  a  record  of 
the  same  court  (g). 

Further  as  to  challenges /or  suspicion  of  favour ;  although  a  juror 
has  not  given  apparent  marks  of  partiality,  yet  there  maybe  sufficient 
reason  to  suspect  he  may  be  more  favourable  to  one  side  than  the 
other,  and  this  is  reason  for  a  challenge  to  the  favour.  The  causes  of 
faTOur  are  infinite,  and  in  these  inducements  to  suspicion  of  favour, 
the  question  is,  "  whether  the  juryman  be  indifferent  as  he  stands 
unsworn ;"  for  a  juryman  ought  to  be  perfectly  impartial  to  either 
tide  (A). 

Time  of  Challenge  to  the  Polls.] — As  the  challenge  to  the  array 
must  be  before  any  of  the  jury  are  sworn,  so  challenge  to  the  polls 
must  be  before  the  particular  jurors  are  sworn  (t). 

After  a  challenge  to  the  array,  the  party  may  challenge  the  polls, 
but  after  a  challenge  to  the  polls,  there  can  be  no  challenge  to  the 
array ;  and  he  who  has  more  than  one  cause  of  challenge  against 
a  juror,  must  take  them  all  at  once :  but  if  he  challenge  a  juror,  and 
the  cause  be  found  insufficient,  he  may  nevertheless  afterwards  chal- 
lenge him  peremptorily,  for  perhaps  the  very  challenge  may  create  a 
prejudice  in  the  mind  of  the  juror  so  challenged  (j). 

One  Challenge  in  Writing,  the  other  Verbal,'] — A  challenge  to  the 
array  must  be  in  writing,  but  a  challenge  to  the  polls  is  merely  a  verbal 
intimation  of  objection  {k). 

Challenges  to  be  determined  by  Triers,] — A  principal  cause  of 
challenge  being  grounded  on  a  manifest  presumption  of  partiality,  if 
it  it  be  found  true,  it  unquestionably  sets  aside  the  array,  without  any 
other  trial  than  its  being  made  out  to  the  satisfaction  of  the  court, 
before  which  the  panel  is  returned. 

But  a  challenge  to  the  favour,  when  the  partiality  is  not  apparent, 
must  be  left  to  the  discretion  of  the  triers  (/). 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court  to 
determine  how  it  shall  be  tried  ;  sometimes  it  is  done  by  two  attornies, 
sometimes  by  two  coroners,  and  sometimes  by  two  of  the  jury ;  with 
this  difference,  that  if  the  challenge  be  for  kindred  in  the  sheriff,  it  is 


(S)  Ck>.  Lit.  157 b ;  3  Bla.  Com. 363.  (j)  3  Bla.  Com.  363. 

(A)  Co.  Ut,  157  b.  (k)  Trial  per  PaU,  172. 

(i)  BoLN.  P.  307.  (/)  Co.  lit.  158  a. 
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most  fit  to  be  tried  by  tm  of  the  jnron  ntmned :  if  the  challenge  be 
on  ftccount  of  partiality,  Uien  by  any  otha  two  nasigDed  Uiereuoio  by 
the  court  (m). 

Oalk  of  Trier  o*  Challenge  to  Array.\ — When  a  challenp  ii 
made  to  the  array  for  luvour,  the  prosecutor  may  either  confew  it,  oi 
plead  to  it :  if  he  plead,  the  judgeB  aBsign  trien  to  try  the  amy,  who 
seldom  exceed  two,  who  being  chosen  and  sworn,  the  clerk  of  (be 
peace  declares  to  them  the  challenge,  and  coucludes  to  them  thm,— 
'*  and  to  your  charge  ig  to  inquire  whether  it  be  an  impartial  amy, 
or  a  favourable  one;"  and  if  they  affirm  it,  the  clerk  enters  under- 
neatli  the  challenge,  "  affirmatur ;"  but  if  the  triers  find  it  favonrabit, 
then  tliuB,  "  calumnia  vera"  or  words  to  that  effect  (n). 

Oath  of  Triar  of  Ckallengei  to  the  Pollt.]—Aa  to  challenges  to 
the  polls :  If  a  juror  be  challenged  before  any  juror  ia  sworn,  two 
triers  are  appointed  and  sworn  by  the  court,  thus, — 

"  YOQ  ilwll  well  uut  trnlr  tT7  whether  A.  B.  (th«  perMn  ohallenxed)  itud  bfi- 
ferent  between  the  p*rtiu  to  this  utne.    So  help  jon  God  (a}." 

And  if  the  juror  be  found  indifferent,  and  sworn,  he  and  the  two 
triers  shall  try  the  next  juror  challenged ;  and  if  he  be  tried  and  foand 
indifferent,  then  the  two  first  triers  shall  be  discharged,  and  the  two  juron 
tried  and  found  indifferent  shall  try  the  rest.  But  if  the  prosecabx 
challenge  ten,  and  the  prisoner  one,  and  the  twelfth  be  sworn,  then 
he  that  remains  shall  have  added  to  him  one  chosen  by  the  prosecutor, 
and  another  by  tlie  prisoner,  and  they  three  shall  try  tlie  challeoge; 
and  if  six  be  sworn  and  the  rest  challenged,  the  court  may  assign  any 
two  of  the  six  sworn  to  try  the  challenges  (p). 
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£xiau$ii€n  of  Jury  Panel  by  Death j  Challenges^  SfcJ] — If  on  the 
trial  of  an  indictment  under  a  commission  of  gtiol  delivery  the  panel  is 
exhausted  by  non-appearance  or  challenge  of  the  jurors,  no  tales  are 
prayed,  but  there  must  be  a  new  panel,  not  reckoning  in  it  the  jurors 
before  sworn  (5),  and  the  judge  may  ore  tenus  order  the  sheriff  to 
return  a  panel  instanter  without  further  precept  (t).  And  in  all  cases 
of  felony,  justices  of  peace  in  sessions  may,  after  plea  pleaded,  issue  a 
special  precept  in  the  nature  of  9l  venire  facias  juratores^  commanding 
the  sheriff  to  return  twenty-four,  forty-eight,  or  more  jurors  immedi- 
ately, and  on  his  returning  a  sufficient  number  of  jurors  thereon,  may 
proceed  to  try  the  party  on  tlie  same  day  or  at  the  same  session  («). 
And  the  like,  as  it  seems,  in  misdemeanours,  where  the  party  is  in 
prison,  or  consents  to  waive  the  formality  of  a  special  precept  to  the 
sheriff,  not  returnable  till  the  end  of  fifteen  days  (v). 

Tales,] — ^The  sheriff  cannot  be  commanded  to  appoint  "  so  many 
sufficient  persons  present"  as  may  complete  the  number  of  a  jury, 
reduced  below  its  proper  number  by  neglect  to  appear,  challenge, 
death,  or  otherwise,  without  warrant  from  the  attorney-general  {w). 
This  mode  of  filling  up  a  jury  is  therefore  seldom  resorted  to  at 
sessions,  but  either  the  prosecutor  or  the  party  indicted  may  obtain 
the  necessary  warrant. 

Swearing  the  Jury  in  Felony.] — ^The  challenges  being  now  sup- 
posed to  have  been  waived  or  determined,  and  the  jury  full,  the  clerk 


{#)  1  Ch.Cr.L.  Isted.  517. 

(0  1  Ch.  Cr.  L.  506—508.  Per  TVeJy, 
C.J.,ui4Harg.St.Tri.  744.  InJUff.v. 
Cffij^per^  2  Mood.  C.  C.  18,  a  new  panel 
of  seventy-two  jurors  was  ordered ;  and  a 
oonviction  by  a  petty  jury  obtained  from 
tbem  after  many  challenges  was  held 
valid. 

(«)  1  Hale,  28,  261 ;  though  older 
auUiorities  state,  that  the  justices  cannot 
cmmpti  the  immediate  return  of  jurors 
to  venire*  issued  during  the  then  ses- 
sion, so  as  to  try  even  a  felon  at  that 
session,  Dalt.  c.  185 ;  Staundford,  PI. 
Cor.  lib.  3,  c.  5  ;  Fitzh.  Ab.  tit.  Coroner 
pL  44  ;  and  rest  the  confessed  power  of 
the  judges  of  gaol  delivery,  on  the  ground 
of  tiie  general  precept  issued  by  them 
to  the  sheriff  long  before  their  entering 
the  county,  to  return  jurors  at  the  sit- 


ting of  the  court  then  announced.  See 
4  Hargr.  St.  Tr.  744  ;  2  Haw.  c.  41,  s. 
1 ;  1  Chit.  Cr.  L.  508,  509  ;  but  Bale 
says,  **  this  is  not  the  reason,  for  so  it  is 
done  by  justices  of  oyer  and  terminer 
and  of  the  peace,  and  yet  they  make 
special  precepts  of  venire,**  1  Hale,  261 ; 
and  that,  "  as  there  goes  out  a  sum- 
mons of  gaol  delivery,  so  there  issues  a 
general  summons  of  the  sessions  of  the 
peace,"  id.  28.  The  forms  of  the  pre- 
cept to  the  sheriff,  and  of  the  sheriff's 
warrant  to  his  bailiffs  to  summon  the 
jurors  {ante,  pp.  55,  56),  support  this 
reasoning. 

(v)  2  Hawk.  c.  41»  s.  4  ;  KeUw.  159 ; 
1  Cb.  Cr.  L.  513 ;  and  cases  in  1  Bum, 
tit.  Jurort,  VII. 

(w)  1  Ch.  Cr.  L.  Isted. 518. 
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of  the  peace  calls  the  jury  to  be  awoni,  every  msn  •everally ;  and  tlui 
is  done,  in  case  of  felony,  in  the  following  manoer : 

"  YoD  ilull  wall*nd  truly  trj,  and  tnu  deliTennee  nuke,  betneeu  onr  ionrdii 
Ud J  tbe  Queen  and  the  prieanm  at  the  bu,  whom  job  ihall  hsTa  in  charge,  ud  ( 
true  TMdict  fitt  according  to  the  ctidetice.     So  help  f  on  God." 

The  crier  then  counts  the  Jurors,  as  the  clerk  of  the  peace  readi 
their  names,  and  asks  them  "  if  they  are  all  sworn." 

Swearing  the  Jury  in  MiMdemeanmirs]. — Incases  of  foisdemeaaoan, 
the  jurors  are  svoin  four  at  a  time,  in  tbe  following  terms  : 

"  Yon  ihall  well  and  trulj  try  tba  liana  joined  between  ow  aOTereigii  ladj  Iht 
Queen  and  the  defendant,  and  a  tme  irerdict  gin  accordiag  to  Ha  etidenc*.  So 
help  TOO  God." 

The  immemorial  law  and  custom  of  England  entitled  the  subject  to 
atrial  by  twelve  men  tuwrn  to  deal  uprightly  witli  bis  case;  and  before 
3  &  4  W.  IV.  c.  62  {pott),  the  indulgence  allowed  to  Quakers,  Mo- 
ravians, and  Separatists,  of  giving  testimony,  even  in  capital  offences, 
on  iheir  affirmation  merely,  was  held  not  to  enable  them  to  serve  oo 
a  jury  impanelled  to  try  an  ofieoder;  so  that,  if  one  of  them  served  on 
such  a  jury  on  liis  affirmation  only,  the  conviction  was  nail,  and  subject 
to  reversal  on  error  (s). 

At  quarter  sessions,  no  proclamation  is  made  for  infermation  of 
felonies  to  the  attorney-general,  queen's  Serjeant,  &c.  as  at  assiies (/), 
after  the  jury  b  sworn  on  each  arraignment. 


Charging  the  Jury  with  the  Prisoner  in  Caset  of  FelaityJ] — On  tbe 
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m,  ae.  [naimg  ike  htHeiwumi  to  ikt  emd} ,  Upon  this  indictment  he  hath  been 
•n%iMd ;  npon  hie  ennignwent  he  heth  pleeded  not  gniity ;  your  charge,  therefore, 
k  to  inqaire  whether  he  be  gniltj  or  not  guilty,  and  hearken  to  the  evidence.'' 

7  &  SG.  TV.  c.  28,  8.  5  enacts,  **  That  where  any  person  shall  be 
indicted  for  treason  or  felony,  tlie  jury  empowered  to  try  such  person 
shall  not  be  charged  to  inquire  concerning  his  lands,  tenements,  or 
goods,  nor  whether  he  fled  for  such  treason  or  felony"  (v). 

Charging  the  Jury  where  the  Offender  has  been  previously  convicted 
for  Felony  (6  4*  7  IF.  /F.  c.  3 ;  7  4"  8  G.  /F.  c.  28).]— It  was  enacted 
by  7  &  8  6.  IV.  c.  28,  s.  11,  for  the  more  exemplary  punishment  of 
ofienders  who  commit  felony  after  a  previous  conviction  for  it,  that 
bcavier  penalties  should  be  inflicted  on  them  when  subsequently  con- 
victed ;  and  it  was  provided,  that  in  an  indictment  for  any  such  felony, 
not  ponishable  with  death,  committed  after  a  previous  conviction  for 
Mony,  it  shall  be  sufficient  to  state  that  the  offender  was,  at  a  certain 
time  and  place,  convicted  of  felony,  vnthout  otherwise  describing  the 
previoos  felony ;  and  a  certificate,  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for 
the  previous  felony,  purporting  to  be  signed  by  the  clerk  of  the  court 
or  other  officer  having  the  custody  of  the  records  of  the  court  where 
mhe  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 
officer,    shall,    upon    proof  of  the  identity  of   the    person  of   the 
cfiender,  be  sufficient  evidence  of  the  first  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same. 

The  practice  under  this  act  was,  that  on  the  trial  of  persons  charged 
with  felony  after  previous  convictions  for  the  same  offence,  the  jury 
vat  charged  to  inquire  at  the  same  time  concerning  such  previous 
convictions ;  but  it  being  doubted  whether  that  course  was  consistent 
vith  a  fair  and  impartial  inquiry,  as  regarded  the  matter  of  the  subse- 
quent felony  then  the  subject  of  trial,  it  was  considered  by  the  legisla- 
ture expedient  to  discontinue  it ;  and  6  &  7  W.  IV.  c.  1 11  accordingly 
eaactSf  that  from  and  afler  the  passing  of  that  act  \yxz.  20th  Aug.  1836], 
it  shall  not  be  lawful,  on  the  trial  of  any  person  for  any  such  subse- 
quent felony,  to  charge  the  jury  to  inquire  concerning  such  previous 
conviction,  until  after  they  shall  have  inquired  concerning  such  sub- 
sequent felony,  and  shall  have  found  such  person  guilty  of  the  same ; 

(v)  See  the  old  form  of  charge  to  thejary  in  cases  of  conTiction,  Dalt.  c.  185,  p.  460. 
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and  whenever,  in  any  indictment,  Mch  prarioin  conviction  (bill  be 
st&ted,  the  reading  of  luch  statement  to  the  jury,  as  part  of  the  iodiet- 
ment,  shall  be  dererred  until  after  tuch  finding  as  aToreiaid.  Frotidd 
nevertheless,  that  if  upon  the  trial  of  any  person  for  any  such  lubw- 
quent  felony  as  aforesaid,  such  person  shall  give  evidence  of  his  ot 
her  good  character,  it  shall  be  lawful  for  the  prosecutor,  in  aniKa 
thereto,  to  give  evidence  of  the  indictment  and  conviction  of  sudt 
person  for  tlie  previous  felony,  before  such  verdict  of  "  gu'lty"  *h»ll 
have  been  returned  ;  and  the  jury  shall  inquire  concerning  such  pre- 
vious conviction  for  felony  at  the  same  time  that  they  inquire  cooceta- 
ing  the  subsequent  felony. 

Commencement  fif  the  Trial — Opening  of  Protecutor'j  Cvkntel.]— 
In  cases  of  felony,  afYer  the  jury  is  charged  as  above,  and  in  cases  of 
misdemeanour,  after  they  are  sworn,  the  trial  commences  by  the  opening 
speech  of  the  counsel,  or  by  the  examination  of  witnesses,  for  the  pro- 
secution. In  important  cases  of  misdemeanour,  where  there  are  two 
or  more  counsel  for  the  prosecution,  the  junior  states  the  substance  of 
the  indictment,  which  the  jury  have  not  yet  heard ;  but  this  is  super- 
fluous in  felony,  where  the  indictment  has  been  already  twice  read  in 
the  hearing  of  the  jury  ;  and,  though  formerly  observed,  is  now  geM- 
rally  disused  in  sessions  practice.  In  a  prosecution  against  sevenl 
persons  for  a  misdemeanour,  the  counsel  conducting  the  cause  agautt 
them  has  a  right,  before  opening  his  case,  to  the  acquittal  of  any  it- 
fendant  whom  he  proposes  to  examine  as  a  witness  {w). 

The  leading  counsel  opens  the  case  for  the  prosecution,  according 
to  his  instructions,  unless  it  be  so  plain  in  its  nature  as  not  to  reqnrit 
any  statement,  which  will  often  occur  (x)  ;  but  if  a  case  be  ever  to 
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presston,  which  the  mefe  failure  of  the  efidence  may  not  removey  in 
instances  where  the  prisoner  is  unable  to  comment  on  it  with  effect ; 
or  may  awaken  a  feeling  against  the  case  for  the  prosecution,  which 
in  other  respects  it  may  not  deserve.  The  court,  too,  if  watchful, 
cannot  fail,  in  the  summing  up,  to  notice  the  discrepancy  between 
the  statement  and  proof. 

But  in  all  cases,  as  well  of  felony  as  misdemeanour,  where  a  prisoner 
has  counsel,  not  only  may  the  facts  on  which  the  prosecution  rests  be 
stated,  but  they  may  be  reasoned  on,  so  as  to  anticipate  any  line  of 
defence  which  may  probably  be  adopted.  For  as  counsel  for  parties 
chaiged  with  felony,  may  now  address  the  jury  in  their  defence,  as 
might  always  have  been  done  in  misdemeanour,  the  position  of  parties 
charged  with  either  degree  of  offence  is  thus  assimilated,  in  cases 
where  they  have  counsel ;  and  it  is  no  longer  desirable  for  the  prose- 
cutor's counsel  to  abstain  from  observing  generally  on  the  case  he 
opens,  in  such  a  manner  as  to  connect  its  parts  in  any  way  he  may 
think  advisable  to  demonstrate  the  probability  of  guilt,  and  the  diffi- 
culty of  an  opposite  conclusion.  But  in  this  exercise  of  his  duty,  he 
will  refrain  from  invective,  or  appealing  to  the  prejudices  or  passions 
of  a  jury ;  it  being  neither  in  good  taste  or  right  feeling,  to  struggle 
for  a  conviction  as  is  done  for  a  verdict  in  a  civil  cause.  His  duty  in 
a  reply  may  be  very  different ;  as  occasions  will  sometimes  occur, 
where  the  fraud  and  perjury  of  a  defence  will  require  to  be  searchingly 
and  unsparingly  exposed^ 

Opening  Declaration  or  Confession  of  Prisoner  by  Prosecutor^s 
CaunseL] — Before  we  dismiss  the  subject  of  the  opening  by  the  pro- 
secutor's counsel,  we  must  advert  more  particularly  to  the  proper 
manner  of  stating  oral  declarations  of  the  prisoner,  whether  amounting 
to  confessions  or  to  evidence  of  less  cogency.  As  to  the  latter,  it 
is  common  to  find  that  a  very  material  part  of  a  prosecutor's  case 
consists  of  expressions  used  by  a  prisoner,  of  more  or  less  applica- 
tion to  the  matter  in  issue.  When  this  is  the  case,  it  must  be  re- 
collected that  conversation  is,  of  all  other  evidence,  that  which  is 
most  liable  to  be  misunderstood,  imperfectly  remembered,  and  mis^ 
stated ;  while  its  whole  sense  and  bearing  may  be  changed  by 
omitting  or  transposing  a  word.  Hence  it  was  often  the  practice  of 
counsel  to  abstain  from  exercising  their  strict  right  to  open  for  the 
prosecution  the  circumstantial  detail  of  the  words  used,  on  the  ground 
that,  though  it  might  turn  out  that  the  prisoner  had  not  used  them  at 
all,  or  at  least  not  in  the  sense  imputed,  a  prejudice  might  be  create^ 
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in  ihe  rninds  of  the  jury,  which  anj  variance  in  the  evidence,  ibort  of 
absolute  contradiction,  might  bil  to  deMroy.  And  it  was  hid  iun, 
by  B  first-rate  authoritj  on  auch  lubiecta,  Hr.  Baron  Garrvw,  Out 
the  correct  practice  waa  to  state  no  more  than  the  general  effect  of 
the  expressions  used  (s).  Besides  which,  if  the  prosecutor's  cooutl 
undertakes  to  state  in  detail,  from  his  instructions,  the  precise  tmot 
of  the  words  insisted  on  aa  material,  any  perceptible  variance  id  tbe 
testimony,  though  unimportant  in  itself,  may  tend  or  be  wnstcd  to 
produce  the  effect  of  overturning  the  rest  of  his  case,  though  fouaded 
on  reasonable  grounds  distiuct  from  the  prisoner's  admission.  Bit 
where  the  prosecutor's  counsel,  in  his  opening  address,  alluded  to 
certain  declarations  of  the  prisoner  as  about  to  be  proved,  and  relied 
on  them  as  material  against  him,  but  lefl  them  to  be  detailed  byihe 
witnesses,  so  that  their  tenor  and  general  effect  remained  so  vhoOf 
unknown  to  the  prisoner  and  his  counsel  aa  to  prevent  them  Iroa 
shaping  their  defence  properly,  Mr.  Baron  Parkt  is  reported  to  ban 
interposed,  saying  that  the  fair  and  proper  course  towards  the  pii- 
soner  is  to  state  in  the  opening  all  that  is  intended  to  be  proved  (a), 
viz.  not  only  facts  but  declarations  ;  as  any  discrepancy  between  tbe 
opening  address  and  tbe  testimony  of  the  witnesses  might  operste 
favourably  for  him  in  the  minds  of  the  jury  (&).  On  the  whole,  thea, 
with  respect  to  expressions  of  the  prisoner,  which  are  material  to  tk 
prosecutor's  case  by  way  of  admission,  it  appears  proper  to  state  ibna 
in  such  a  general  way  as  will  draw  the  attention  of  the  prisoner  or  hit 
counsel  to  the  time  and  place  when,  and  the  parties  to  whom,  they  are 
alleged  to  have  been  used,  as  well  as  to  their  general  purport,  without 
affecting  to  detail  them  minutely  (c).  If  such  particularity  it  tl- 
nipted  in  the  opening,  it  shonid  be  accompanied  by  sacb  obaem- 
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party  the  duty  of  a  counsel  is  clearly  laid  down  to  be,  not  to  state 
more  than  its  general  effect;  the  reason  assigned  in  all  the  cases 
being,  that  the  confession  may  turn  out  to  have  been  made  under  cir- 
cumstances rendering  it  inadmissible  in  evidence  (d).  As  this  ruling 
appears  grounded  on  the  prejudice  which  might  be  created  in  the 
minds  of  the  jury  by  opening  a  detailed  statement  of  a  confession,  and 
which  might  not  be  removed,  notwithstanding  that  in  the  result  the 
confession  turned  out  inadmissible  in  evidence,  it  appears  not  easily 
reconcileable  with  the  practice  of  opening  any  more  than  the  general 
effect  of  declarations  of  a  prisoner  not  amounting  to  confession  of  the 
carfms  delicti  in  the  expectation  of  advantage  arising  to  him  from  dis- 
crepancy in  proof.  In  both  cases  it  seems  the  right  course  to  open 
the  general  effect  of  a  prisoner's  declarations  and  confessions. 

Where  no  counsel  is  engaged  for  the  prosecution,  there  is  of  course 
no  opening;  the  prosecutor  himself  never  being  allowed  personally  to 
address  the  jury  (e).  For  the  cause  is  not  his,  but  that  of  the  crown, 
though  conducted  at  his  instance ;  and  on  that  account  alone  it  is, 
that  he  can  be  examined  at  all,  and  when  so  examined,  must  be  sworn 
on  the  book  like  another  witness  (/). 

Swearing  and  Examining  Witnesses.] — ^The  first  witness  for  the 
prosecution  is  then  called  by  the  prosecutor's  counsel,  or  by  the  chair- 
man or  recorder,  and,  after  the  usual  oath  or  affirmation  has  been 
administered  to  him  by  the  crier  of  the  court,*'  that  he  will  true  an* 
iwer  make  to  such  questions  as  the  court  shall  demand  of  him,  and 
will  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,"  is  ex- 
amined (g).  Where  there  is  no  counsel,  the  duty  of  examining  the 
witnesses  devolves  on  the  chairman,  or  recorder.  In  cases  of  felony, 
and,  since  7  G.  IV.  c.  64,  s.  3,  of  misdemeanour,  he  is  assisted  in  this 
duty  by  the  ''  information  on  oath  "  of  the  witnesses,  taken  down  in 
writing  before  the  committing  magistrate,  and  called  the  **  depositions," 
which  on  this  account,  as  well  as  that  Of  the  right  of  a  prisoner  to 
inspect  them  at  his  trial  under  6  &  7  W.  1 V.  c.  1 14,  ought  always  to 


(d)  B.  T.  Swatknu  and  otAers,  5  C.  & 
P.  548 ;  per  Bonmguet  and  Pa/Zeson,  Js.; 
per  PorAtf,  B.,  in  R.  v.  Davis,  7  C.  &  P. 
786 ;  per  BoUand,  B.,  id,  775. 

(e)  M.  V.  Briee,  2  B.  &  Aid.  606. 
(/)  Ante,  p.  134 ;  pott,  Sect.  XI. 

of  this  Chmpter. 

(g)  See  more  fiiUy  as  >to  affirmation 
id  Qoakers,  &c  &c.,  and  as  to  the  order 
of  ezamination  by  different  counsel. 
Sect.  XI.  of  this  Chapter. 


Form  qf  Oath  to  Dumb  Man  and  his 
Interpreter, 

J.  R.  was  sworn  to  depose  the  truth, 
&c.  and  M.  R.  well  and  truly  to  inter- 
pret to  J.  R.  a  witness  here  produced,  &c. 
on  behalf  of  the  Queen  v, now  pri- 
soner at  the  bar,  the  questions  and  an- 
swers made  by  the  court  to  the  said  J.  U. 
and  his  answers  made  thereto.  Ruston's 
ca.  1  Leach,  409. 

L  L 


5t4  TKIAL,— IDBHTITT   O?  rEIWSBB. — DIKHAKOIXd  JUkT. 

be  returned  by  the  ma^strate  before  vhom  thej  are  taken,  tccnding 
to  the  direction!  of  the  fonner  act  (A),  together  with  bdj  >iitemciit 
which  the  prtioner  has  made  upon  his  examination  before  hii  coranit- 
ment(_;).     If  this  is  not  done,  he  can  merely  call  on  the  wituHw^tt 
upon  the  back  of  the  indictment  to  be  sworn,  and  give  their  o«i^ 
narrative. 

In  cases  of  felony,  where  the  protecutor  does  not  think  fit  to  ei^  , 
amine  a  witness  whose  name  is  indorsed  on  the  bill,  the  court  *k~\ 
usually,  at  the  prisoner's  request,  require  such  witness  to  be  pUc&^ 
in  the  box  aa  a  witness  for  the  prosecution.  In  order  to  hii  cro*^. 
examination  ;  and  any  examination  to  which  he  may  be  subjected  thr 
the  prosecution,  after  being  so  cross-examined,  must  be  treated  s&  ■ 
mere  re-examination,  limited  to  the  points  on  which  he  has  been  crow- 
examined  (i). 

In  trials  for  misdemeanours  which  assimilate  more  to  civil  proceed- 
ings, this  practice  of  putting  witnesses  in  the  box,  who,  though  od  lie 
back  of  the  indictment,  are  not  called  for  the  prosecution,  does  M 
prevail. 

In  neither  clans  of  offences  is  there  any  objection  to  the  eian)inii( 
witnesses  at  the  trial,  who  have  not  been  before  the  grand  jury. 

Proving  Identity  of  Pritoner  named  in  CertificaU  ofpnvumt  ft*- 
viction.] — It  is  sufficient  to  prove  that  the  prisoner  is  the  persoDvhs 
underwent  the  sentence  mentioned  in  the  certificate ;  («.  jr.)  by  (ht 
gaoler  who  received  him  into  his  custody  under  it,  without  | 
any  witness  who  waa  present  at  the  former  trial(0. 


Discharging  Jury  if  Indictment  clearly  bad.'] — It  may  hoe  be 
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court.mrfknd  will  discharge  the  jury  from  trying  it,  even  though  the 

deie  ndant  desires  that  the  trial  may  proceed,  as  it  is  palpable  that  it 

u'OLftl^  be  useless  to  take  the  opinion  of  the  jury  on  the  facts (m). 

Tho  MJMgh  counsel  may  suggest  they  cannot  be  allowed  to  argue  such  an 

obj^^stion  after  the  jury  is  sworn,  till  after  conviction,  when  they  may 

vno'%^^  in  arrest  of  judgment  (n).     Where,  at  nisi  prius,  the  jury  were 

oot.    3^1  sworn  before  the  indictment  was  discovered  to  be  defective,  the 

ca^ca.   was  struck  out  of  the  list,  and  the  judge  refused  to  take  notice  of 

thtt     record. 

e  shall  now  give  a  general  outline  of  the  law  as  it  respects  the 
t^  of  the  charge  which  must  be  established,  the  degree  and  nature 
o'  X>roof  required,  and  the  rules  affecting  the  admissibility  of  witnesses 
•'^O  of  documents  (o). 


SECTION  V. 

Of  the  Parts  of  the  Charge  which  must  be  supported 

BY  Proof. 

Iv  order  to  convict  the  prisoner  or  defendant,  the  prosecutor  must 
always  prove  to  much  of  the  indictment  as  will  amount  to  a  complete 
allegation  of  an  offence  of  the  same  quality  and  degree  for  which  he  is 
indicted  ;  though  it  need  not  be  proved  to  the  full  extent  charged  (p). 
Thus,  on  an  indictment  for  felony,  if  a  misdemeanour  only  be  proved, 
the  prisoner  must  be  acquitted  (q)  ;  but  he  may  be  found  guilty  of  a 
felony  of  lesser  atrocity ;  e.  g.  on  an  indictment  for  murder,  he  may 
be  convicted  of  manslaughter  :  on  an  indictment  for  breaking  a  house 


(m)  See  oa/e,  p.  496.  Per  Lord  Ten- 
ierien,  in  R,  ▼.  Deacon  and  oihergf  Ky, 
8t  M.  N.  P.  C.  27t  (indictment  tried  at 
nisi  prim  for  forcible  entry,  not  con- 
eluding  contra  /ormam  statuii) ;  S.  P., 
JL  ▼.  TYtmeame,  id,  147 ;  for  a  judge 
at  MM  firiuM  cannot  qnaah  an  indict- 
meiit,  ibid.  Again,  where  an  indictment 
for  not  repairing  a  highway  did  not  state 
sMnnatiTely  that  the  road  waa  within 
the  distriet  bound  to  repair,  TindalfC,  J. , 
is  reported  to  have  quashed  it  q/ter 
plea,  to  save  the  time  of  the  trial,  and 
then  moTing  in  arrest  of  judgment,  R.  v. 
Upton-an'Scpemt  6  C.  ^  P.  134. 

(a)  R.  T.  Airakam,  1  M.  &  Rob.  7, 
per  Lord  TVn/erdai. 

(o)  It  is  obfiously  impossible  to  give 
in  tlus  abridgment  more  than  a  general 
outline  of  the  law  upon  so  extensive  a 
subject.      The  reaoer  who  wishes    to 


possess  an  ample  and  lucid  exposition  of 
the  law  of  CTidenoe,  as  especially  appli» 
cable  to  criminal  cases,  will  find  it  sup- 
plied in  the  sixth  book  of  Mr.  Serjeant 
Russeirs  excellent  work  on  crimes  and 
misdemeanours,  by  Mr.  E.  V.  Williams, 
who,  in  this  compendions  treatise,  has 
exhibited  much  of  that  power  of  accu- 
rate discrimination  which  distinguished 
the  works  of  his  father,  the  learned  an- 
notator  on  Saunders's  Reports.  The 
late  lamented  Mr.  Henry  Roscoe  has 
also  Irft  a  work  on  this  subject,  which 
is  of  great  value  from  the  lucid  ar- 
rangement of  its  materials. 

(p)  H.  V.  Holiingberry,  4  B.  &  C.  330; 
6  Dowl.  &  Ry.  344 ;  R,  ▼.  Huni,  2 
Campb.  .')85. 

(9)  R,  T.  Wettbecr,  Stra.  1133;  1 
Leach,  12,  8.  C, ;  and  rice  rertd,  ante, 
p.  302. 
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and  stealing,  of  rimple  larceny:  and,  since  1  V.  e.  85,  s.  II,  of  ■■ 
asaault,  if  included  in  the  felonj  charged.  Where'  k  common  bv 
felony  or  miademeanour  a  by  statute  subjected  to  more  severe  paniili- 
meot  if  committed  under  particalar  circumstances,  a  person  indicted 
under  the  statute  may  be  convicted  of  tlie  common  law  offence,  iflbc 
prosecutor  fail  in  prOTing;  the  circnmstancei  which  would  maiie  it  pii< 
nisbable  by  the  statute(r).  If  an  indictment  is  framed  on  a  ttalul£ 
which  does  not  embrace  the  offence  charged,  the  prisoner  may  be  con- 
victed of  simple  iarceay  at  common  law  (<),  A  cha^e  in  the  ploial, 
as  of  extorting  twenty  shilling  (t),  or  of  conspiring  lo  prevent  work- 
men from  continuing  to  work  (a),  is  supported  by  proof  of  extortion  of 
one  shilling,  and  of  conspiring  to  prevent  one  workman  from  workii^. 
If  two  intents  are  charged  for  one  act,  as  assaulting  a  girl  with  inlent 
to  abuse  and  carnally  know  her,  it  will  be  enough  to  prove  eitlKr(v), 
for  the  averment  is  divisible.  Soil  is  enough  to  prove  a  larceny  of  om 
of  several  articles  charged  to  have  been  stolen  bythe  defendant (ir). 
But  if  more  than  one  are  chai^ped  with  a  joint  and  single  offence,  n, 
stealing  in  the  dwelling-house,  though  both  may  be  convicted  of  iIk 
whole,  they  cannot  be  found  guilty  of  separate  parts  of  the  cbs^ ;  ud 
if  so  found  guilty,  a  no!te  prosequi  must  be  entered  against,  or  a 
pardon  had  for  the  defendant  who  stands  second  in  the  indictniest, 
before  judgment  can  be  given  against  the  other  (x).  But  if  sereni 
are  indicted  for  burglary  and  larceny,  one  may  be  found  guilty  of 
both,  and  the  rest  of  larceny  only(y).  So  on  an  indictment  for  t 
misdemeanour  in  assaulting  a  constable  in  the  discharge  of  his  dntr, 
the  defendant  may  be  convicted  of  a  common  assault.  But  where  it 
may  be  doubtful  whether  the  a^ravations  of  the  offence  will  be  proved. 
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be  proved.  For  instance,  the  day  or  hour  of  committing  the  offence 
is  nerer  material.  Where,  indeed,  time  is  of  the  essence  of  the  offence, 
it  must  appear  to  have  been  done  at  such  an  hour  as  will  constitute 
the  crime ;  but  it  need  not  be  proved  even  then  at  the  precise  hour 
laid  in  the  indictment.  Thus,  on  a  prosecution  of  a  person  for  being 
'*  found  armed  at  night,  with  intent  to  kill  game,"  it  must  be  shown 
that  the  defendant  was  found  between  the  hours  which  the  statute 
defines  to  be  *'  night"  for  its  purposes;  but  the  proof  need  not  fur- 
ther correspond  even  here  with  the  allegation  (z).  As  to  place^  it  is 
always  necessary  to  show  that  the  offence  was  committed  within  the 
county,  city,  borough,  or  other  part  of  the  county  to  which  the  juris- 
diction of  the  court  extended,  where  the  venue  is  laid ;  or  that  such 
part  of  the  transaction  occurred  there  as  may  give  the  court  jurisdic- 
tion to  try  it ;  except  where  the  common  law  locality  of  offences  has 
been  superseded  by  statutable  provision  (a).  And  where  the  offence  is, 
n  its  nature,  locals  that  is,  where  local  description  of  place  is  of  the 
saaence  of  the  charge,  as  in  injuries  to  real  property,  burglary,  steal- 
jig  in  a  dwelling-house,  forcible  entry,  or  the  like  (6),  the  parish  or 
rill  laid  in  the  indictment  must  be  correctly  proved.  But  in  other 
»ses,  although  a  vill  must  be  stated,  the  offence  may  be  proved  in 
my  other  vill  within  the  county,  provided  there  be  in  the  county  such 
a  vill  as  is  laid ;  for  it  has  been  said  that,  though  the  prosecutor  need 
not  prove  affirmatively  that  there  is,  if  it  be  proved  that  there  is  not, 
the  prisoner  must  be  acquitted  (c).  However,  this  was  held  otherwise 
in  an  indictment  for  setting  fire  to  a  stack  of  beans,  to  which  local 
description  was  g^ven,  by  laying  a  parish,  &c.  and  stating  the  stack 
to  be  there  situate,  the  judges  holding  that  charge  to  be  transitory 
only,  with  nothing  of  locality  in  it  (cf). 

When  it  will  suffice  to  prove  One  of  two  Things  charged,] — When 
the  indictment  charges  that  the  defendant  did  two  things,  either  of 
which  is  an  offence  of  the  same  degree,  it  will  be  sufficient  to  prove 
that  he  did  either.  Thus,  on  an  indictment  alleging  that  the  prisoner 
"  forged,  and  caused  to  be  forged,"  it  is  enough  to  show  either  (e). 

(x)  Ante,  p.  383.  the  property  burned. 

>)  See  amte,  p.  158,  159.  (c)  See  3  Campb.  77 ;  R,  ▼.  SuUoci 


i 


[k)  Ante,  p.  188.   R.  ▼.    Woodward  and  another,  1  Mood.  C.  C.  R.  325  ;  R. 

(/OM|pA),l  Mood.  C.C.  322.    The  first  v.  Z>oir/tii^,  Ry.  &  M.  N.  P.  C.  433 ;  but 

and  leoond  counts  in  that  case  are  not  see  ante,  p.  189. 

open  to  the  objection  made  in  Archb.  (d)  R.y.  Woodward,!  Mood.  C.C.R* 

Pi.  &  Et.  264,  6th  ed.  viz.  that  the  in-  323. 

dictment  gave  no  local  description  to  (e)  R.w,  Middlekuret,  I  Bvar.R,  400, 


SIS  ALLKC.tTlOXl  TO   BE   PBOTEU. ArTtRMATlTX. 

Aod  ir  a  party  be  charged  with  composinp,  prioting,  amd  publUiiif  ■ 
libel.  L«  may  be  fouDil  guilty  either  of  priatiiig or  publiahii^iiierely(/). 
"  For,"  as  observed  by  Lonl  ElUnboroMgh,  "  thii  diatiactioD  tni 
through  the  whole  crimiiiHl  law  ;  and  it  is  invariably  enoagh  to  proR 
M  much  of  the  indictment  ai  tbowt  that  tha  defendant  haa  comDitttd 
a  substantive  crime  therein  specified"  (f). 

With  respect  to  the  charge  itself  in  the  recoid  on  which  the  pim- 
cotor  relies,  the  material  dttcriplitm  muit  always  be  accurately  pnnd; 
though  unnecesiary  averments  iniroduciDg  or  accompanying  it  mifbt 
rejected  as  surplusage.     Thus,  the  name  of  the  owner  of  goods  itoln; 
the  name  of  the  party  alleged  to  have  been  killed  (A);  the  name  of  the 
owner  of  a  dwelling-house  broken,  must  always  be  proved  u  bid, 
otherwise  the  prisoner  would  be  convicted  of  one  oflencc  on  s  record 
chaining  another  (i).     And  a  written  instrument  set  out  as  a  litd, 
must  be  proved  as  alleged,  and  a  variance  will  be  fatal.    By  Loni 
Te*Urden'i  act,  indeed,  the  courts  at  Westminster,  and  courts  of  oyer 
and  terminer,  have  power  to  amend  the  record  on  trials  of  indjctment^ 
for  misdemeanour,  where  tbere  is  a  variance  between  a  written  iottci" 
ment  as  set  out  and  as  proved  (i);  but,  as  it  has  been  holdea  that  the 
court  of  quarter  session  is  not,  according  to  teclinical  acceptation,^ 
L-ourt  of  "  oyer  and  terminer"(I),  it  seems  that  this  act  gives  do  pon* 
of  amendment  to  the  sessions ;  and  that,  on  a  trariance  at  sessions,  On^ 
defendunt  must  still  be  acquitted. 

T/ii  Prosecutor  must  prove  Ike  A^'rtnatiTe.} — In  generdi,  the  prop 
of  the  entire  issue,  on  the  plea  of  not  guilty,  lies  in  the  first  instaoce  a* 
the  prosecutor,  who  must  establish  every  thing  essential  to  the  chsr^^ 

n.lk-i.m-nt^-aii^st  a  piimli  for 
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tbe  oooriction  (at) ;   aod  on  an  information  for  selling'  ale  by  retail 

witliout  due  licenie^  it  lies  on  the  defendant,  when  shown  to  have  sold 

ak,  to  pro?e  his  license  (»).     Knowledge  and  intent^  when  material, 

must  be  made  oot  by  the  prosecutor :  he  cannot,  of  course,  make  them 

oat  by  direct  evidence,  unless  when  they  have  been  confessed  ;   but 

both  may  be  gathered  from  the  conduct  of  the  party  as  shown  in 

proof;  aod  when  the  tendency  of  his  actions  is  direct  and  manifest, 

Ve  must  always  be  presumed  to  have  designed  the  result  when  he 

Kted.   Counsel  for  a  defendant  accused  of  misdemeanour  may,  at  a 

bill,  dispense  with  formal  proof  by  the  prosecution,  but  attornies  can- 

v)t  agree  to  do  so  previously  (o). 


SECTION  VI. 

Of  the  Degree  (or  Quantity)  op  Proof  required  to 

substantiate  a  cliaroe. 

0/  the  Quantity  of  Proof  required.] — The  quantity  of  proof  ne- 

'^ry  to  support  a  charge  must,  of  course,  depend  in  general  on  the 

^fflstances  of  each  case,  for  which  no  rules  can  be  given.     In  trea- 

^^  and  in  perjury,  indeed,  two  witnesses  are  required ;  but  as  neither 

^  tbese  offences  is  cognizable  at  the  sessions,  it  is  unnecessary  to 

^^^r  into  these  exceptions.     A  single  witness  swearing  to  the  actual 

^'^026,  or  to  such  facts  as  necessarily  lead  to  the  inference  that  it  has 

^n  committed,  if  unshaken  and  uncontradicted,  is  quite  sufficient 

^  substantiate  the  charge.     And  the  prisoner's  confession  before  a 

^^gistrate  ;  if  made  in  consequence  of  a  charge  against  him,  and  in  a 

^'rect  and  positive  manner,  voluntarily  and  without  promise  or  threat 

'perating  on'his  mind  at  the  time  of  making  it,  is  sufficient,  standing 

lIoqc,  to  be  presented  to  the  jury,  and  for  them  to  convict  upon,  if 

h€y  believe  it  to  be  true(/>) ;  even  tliough  there  is  no  proof  aliunde 

l^iat  the  crime  charged  was  committed  (9). 

Dtgree  of  Proof — Evidence  of  Accomplice.] — Again,  in  point  of  law, 
an  accomplice  is  a  competent  witness,  a  jury  believing  his  story 


(m)  R,  ▼.  Twmer,  5  M.  &  S.  206.  {p)  Sec  further,  p.  521.  R,  v.  Wheel 

(n)  R*  y.  Hansom,  4  B.  &  Aid.  519.  infff  1  Leach,  311,  11. ;    R.  v.  Eldridge^ 

35  G.  III.  c.  113,  which,  being  a  R.  &   Ry.  4  iO.      See   cases  collected, 

(<»ut,  U  not  repealed  by  48  6.  III.  Archb.  on  Cr.  PI.  &  Ev.  106,  6th  ed. 
cr-l43;  R,  v.  Drake,  6  M.  &  S.  116,  or  (7)  R.  v.  Falkner  and  Bond,  R.  &Ry. 

t»y9G.lV.  c.  61,  8.  35.     See  id.  .118.  482. 

(0)  fi.  V.  Thomhill,  8  C.  &  P.  575.  (r)  R.  v.  Altwood,  2   Leach,   521  ; 

^«nwy.  cited  in  R.  ▼.  Jones,  2  Campb.  132. 
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iiiiglil  convict  on  his  leilimony  nlone,  and  such  conriclion  « 
vjitiil(r).  Bill  it  is  usual  for  judgca,  in  tbe  exercise  of  a  so 
creiion,  to  direct  the  acqiiitlal  of  a  prisoner,  unless  the  aoi 
be  corroborated  by  oiilencc  admitting  of  no  suspicion,  iiot  I 
whole  case,  (or  then  the  t«slinion;r  would  be  needless,  but  M 
parts  as  satisfactorily  show  lliat  he  has  not  fabricated  the  slor 
he  should  be  confirmed  in  some  facts  affecting  the  individns 
he  accuses:  e.g.  by  showing  the  prisoner  and  the  accomplice 
under  circiimslanceB  which  were  not  likely  to  haye  occurre 
there  had  been  concert  between  ihetn  (»)  ;  because  otherwise  f 
narralive  may  be  true  in  its  circumstances,  and  abundantly  cd 
and  yet  false  as  to  the  alleged  actors.  But  this  is  a  mere  n 
the  discretion  of  i?ie  court ;  and  there  have  been  instances  « 
consideration,  it  hus  been  deemed  proper  to  convict  and  tc 
prUoners  on  the  evidence  of  an  accomplice  who  was  confim 
others  of  the  party,  but  not  as  to  those  executed  (f).  On  I 
hand,  in  a  case  of  great  importance  (u).  where  an  accomplice  i 
positively  to  several  prisoners  was  confirmed  as  to  some,  and 
firmed  as  to  others,  Vatiyhan,  B.  recommended  the  jury  to  « 
latter,  and  they  were  accordingly  acrjuitied,  while  those  aa 
the  accomplice  was  continoed  were  convicted  and  execute 
where,  on  an  indictment  against  a  principal  for  stealing,  an 
sories  for  receiving,  tlie  c;ise  air^inst  the  principal  was  prcivei 
testimony  of  an  accomplice,  who  was  not  confirmed  as  to  thi 
of  the  principal,  but  proved  the  receiving,  and  was  confirn 
that,  all  the  prisoners  were  held  entitled  lo  acquittal  (v). 

(•)  R.v.Farler.S  C.  &P.  lOfi;  where  Tbe  note  of  ibe  learned  Repo 
In  a  case  of  night  poeching,  on  9  G.  IV. 
c.  <i9,  a.  9,  the  only  conlirniation  of  the 
accomplice's  teatimony  was  that  be  and 

the  pnsoner  were  drinking  together  at  a  eori'-ii,  anil  consequentlf  that 

public  house,  commonly  frequented  by  cipal  ia  lo  be  convicted  or  act 

tlie  prisoner,  and  left  the  house  together  tlie  same  evidence  aa  if  he  ba 

when  abut  up  for  the  night.  dieted    aloae;    so    that    the 

(I)  R.  V.  Dau'ber,  3  Stark.  N.  P.  C.  (indicted  u-ilh  him,  and  not 

34  i  R.  1.  Joaet.   2  Campb.  l:!3;  R.  T.  for  a  suhatantiie  felony,  unde: 

Biriell.  R.  &  Rj.  252.  c.  r,i,  s.  U)  could  only  be  cont 

(u)    R.  V.   FSeld   and    olhert,    Berlis  tbe  guilt  of  tbe  principal  is  ei 

Spring  Assizes,  1829.  ibid.     See  R.  T,  Damd  Birkt 

'  '    -        P.  7:12  I  Reg.  V.  Gatild,  9  id.  : 
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SECTION  VII. 
Or  THE  KiVD  OF  Proof  by  which  a  Charge  mat  bf. 

SUPPORTED. 

The  kind  of  proof  by  which  charge  may  be  sustained  includes  all 

rpfefut  factSy  evidenced  by  competent  witnesses,  which  tend  to  pro- 

^  a  moral  certainty  of  the  imputed  guilt.     It  may  be  positive,  as 

hf  (be  direct  testimony  of  a  witness  who  saw  the  fact ;  it  may  be  cir- 

tmstmtial,  when  a  number  of  facts  are  presented  as  inconsistent  with 

iDj  other  hypothesis  than  that  of  the  prisoner's  guilt ;  it  may  be  pre- 

smpHve,  wheu  the  possession  of  a  stolen  article  casts  on  the  prisoner  the 

bordfo  of  showing  how  he  obtained  it ;  or  it  may  be  confessional,  when 

the  party  himself  has  admitted  the  guilt  which  is  in  issue.     The  three 

fint  descriptions  of  proof  are  merely  matters  for  the  decision  of  the  jury ; 

bat  the  last  is  subject  to  legal  restrictions  which  we  shall  briefly  notice. 

ConfessMM  before  Magistrates.'] — A  confession  made  by  a  prisoner 

when  before  a  magistrate  on  a  charge  of  felony  or  misdemeanour  is 

of  the  highest  authority  when  freely  made,  even  in  answer  to  ques- 

tioDf  (v).   Caution  ought  always  to  be  used  that  no  promise  or  threat 

ii employed  to  induce  the  prisoner  to  confess;  for  either  will  wholly 

prevent  any  confession  made  during  the  time  when  these  inducements 

nay  be  supposed  to  operate,  from  being  received  in  evidence.     It  is 

well  to  warn  him  that  what  he  says  will  be  taken  down,  and  may 

be  used  against  him,  particularly  if  he  has  been  threatened  or  cajoled 

before  be  was  brought  before  the  magistrate  (x).     In  one  case  where 

llie  magbtrates'  clerk  had  told  a  prisoner  not  to  say  anything  to 

prejodice  himself,  as  what  he  said  would  be  taken  down  and  *'  used 

/oror  against  him  at  his  trial,''  this  was  held  to  be  such  an  inducement 

beld  out  to  him  as  would  prevent  his  statement  from  being  admitted 

b  eridence  (y).     That  which  he  voluntarily  says  ought  to  be  taken 

dowD  carefully  in  writing  in  his  exact  words,  by  the  magistrate  or  his 


(«)  Jl.  V.  EUii,  R.  &  M.  N.  P.  C. 
432;  1{.  V.  WiUoH,  Holt,  597;  R.  ▼. 
TWitfM,  id.  27. 

{*)  See  R.  T.  Choper,  5  C.  &  P.  535. 
It  ii  better,  as  a  general  rule,  that  a  po- 
fict  constable  should  abstain  from  asking 
(pKstions  of  a  person  in  his  custody,  ex- 
cept after  cautioning  him  that  his  an- 
iwen  win  be  evidence  against  him,  R.  v. 
ffrr,  8C.  &  P.  176.  In  some  cases  a 
contrary  coarse  may  be  proper,  ibid. 


(y)  R.  V.  Drew,  8  C.  &  P.  140. 

Regina  v.  Banki,  8  C.  &  P.  621. 
Lord  Dennutn, — **  The  frequent  warnings 
given  to  prisoners  not  to  say  any  thii^ 
that  may  criminate  themselves,  renders 
it  necessary  for  me  to  set  right  a  pre- 
valent error  on  that  subject,  and  to  state 
what  1  conceive  to  be  the  proper  course 
of  proceeding. 

A  prisoner  is  not  to  be  entrapped  into 
making   any   statement ;    but  when  he 


KiRD  or  pBoor.— covriMioM 

,  and,  when  endeii,  read  otct  to  bim ;  when,  ir  auenlet 
ct,  it  ahould  be  offered  to  bim  for  a^natnre.  Where  tl 
lutions  are  obserred,  amd  the  priaoner  haa  aigned  or  m 
to  the  paper,  the  conreasion  ao  authenticated  ranks  am 
latistactorj  apectei  of  evideoce  on  which  a  jury  can  act. 
iDtication  be  incomplete,  aa,  if  the  priaoner,  having  m 
nent,  refuaes,  or  the  magittrate  neglects,  to  aign  it  (z) ;  ( 
'ertence  it  ia  not  tendered  for  signature,  and  even  if  it  be 
n  that  it  was  nerer  reduced  into  writing  at  all,  what  the  [ 
at  his  examination  may  be  received  on  the  evidence  of 
ot,  though  subject  to  all  the  deductions  in  point  of  autb 
weight  which  the  circumsutnces  occasioning  its  imperfecli 

ut  before  oral  evidence  of  a  confession  made  on  exam 
e  a  magistrate  can  be  received  at  all,  it  must  l>e  affiis 
D  tbat  the  statement  was  not  reduced  into  writing;  h 
was,  such  writing  is  the  highest  evidence :  and  it  is  to 
d,  until  the  coutrary  be  shown,  that  the  magistrate  perfor 
>us  and  ec^nt  duly  under  T  G.  IV.  c.  64,  s.  2(&).  Parole 
in  general  be  given  of  what  the  prisoner  said,  if  proved 
omitted  from  an  examination  signed  by  him  and  the  magisti 

r/jn;  to  make  >  rtitement,  it   u  Ptrtr,  B.}  attrt  S.  r.  Waltm 

utT  of  msgistratei  to  mciTc  it.  P.  267,  cor.    Lord  AUaptr,  1 

:  ioiaf  HI.  tliej  ongbt  endrelj  to  cSted  camirm.    Sec  Stg-  *■  ^^w*' 

1  or  tar  imprtMion  that  may  hiTe  8  C.  &  P.  733. 

:  been  on  the  piiMDer'i  mind,  that  (z)  B.  T.  Lamie,  2  LewJi,S 

ilemenl  ouj  tie  uieil  /or  kit  mm  (■)  lUd.  JL  v.  Btrd,  M.  & 

' :  and  he  ought   ta  be  laid  that  The  magistrate  or  hii    clerk   : 

he  think*  fit  (o  aar.  will  be  taken  the  «■£□«,  refreihing  bii  m 
aod  mar  be  nied  againi: 
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Jfuoadihas  been  inadvertently  administered  to  the  prisoner  before 

ieeoofened,  no  statement  made  by  him  on  that  occasion,  can  be  used 

i^Dii  him  (d) ;  but  this  objection  does  not  apply  to  Uie  admissibility 

fl/daciaratioDB  made  subsequently  (</),  or  on  oath  at  a  previous  time, 

ttd  for  another  purpose,  even  though  under  compulsory  process, 

II  t  itatement  before  commissioners  of  bankrupt,  or  an  answer  in 

ekanGery(e).    An  examination  of  a  prisoner  taken  before  a  magis- 

Inue,  and  signed  with  the  prisoner's  name,  may  be  put  in  and  read  in 

efideoce,  on  the  prisoner's  hand-writing  being  proved  by  any  person 

praeot  at  the  time  of  his  examination ;  but  where  tlie  prisoner  has 

ouicly  affixed  his  mark,  and  there  are  no  grounds  to  infer  that  he 

on  lead,  or  know  the  contents,  it  must  be  further  proved  that  the 

examioation  was  read  over  to  him,  correctly.    This,  it  has  been  said, 

csn  only  be  done  by  the  person  who  read  it  over,  the  magistrate  or  his 

clerk(/).     But  in  a  later  case(^),  where  the  prisoner  was  a  marks- 

vonan,  a  constable  swore  that  he  was  present  at  the  time  of  examining 

the  prisoner,  and  heard  her  examination  read  over  to  her  by  the 

nagiitrate's  clerk ;  saw  the  magistrate  sign  it,  and  the  prisoner  put 

ber  mark  to  it.     Witness  then  subscribed  it  as  attesting  witness^ 

vitbout  seeing  the  contents  of  the  paper  which  the  clerk  read  over. 

On  thii  evidence,  Vaughan  Bind  Pat teson,  Js.,  admitted  the  prisoner's 

eufflination  so  authenticated  to  be  read  against  her,  without  calling 

the  magistrate  or  his  clerk;  and  Patteson,  J.,  intimated  tliat  he  was 

by  DO  means  satisfied  it  was  in  every  case  necessary  to  cull  cither  of 

tbeo,  though  on  a  former  occasion  (A)  he  had  reluctantly  yielded  to 

ibe  passage  in  Hale  then  cited  to  him  (i).     Persons  present  at  the 

priiODers  examination    may  prove  what  he  said   on    that  occasion, 


(i)  1  Hale,  585. 

hR.r.  Smith,  1  SUrk.N.  P.  C.  242, 
vhere  an  examioAtioii  of  a  prisoner 
taken  in  vriting  purported  to  have  been 
taken  on  oath,  Le  Biane,  J.,  refused  to 
xlnit  evidence  to  show  that  the  party 
«•■  Ml  sworn.  See  Reg.  v.  Waliert, 
;C.&P.  267;  lUg,  v.  WUkinwn,  id. 
662.  In  Beg.  t.  Piietieg,  9  C.  &  P.  12, 
"kere  the  magistrate  returned  with  the 
Aepoiitbns,  that  **  prisoner  wss  iwortif 
■d  made  a  statement,*'  this  statement 
vu  rqected  bj  Parke,  B.,  though  a  wit- 
MH  iwore  the  prisoner  was  not  in  fact 
won.  ^fliere  a  prisoner  was  sworn  by 
nuttake,  but  as  soon  as  it  was*  disco- 
vmd,  the  deposition  was  destroyed,  his 
R^sftioent  itatemeiit  was  admitted,  jR. 


V.  Webb,  4  C.  &  P.  5(54  ;  and  see  R.  v. 
Tubby,  5  C.  &  P.  530  ;  R.  v.  LewiM, 
6  C.  &  P.  161. 

(e)  Smith  t.  Beadnell,  1  Campb.  .HU. 
See  as  to  R,  t.  Merceron^  2  Stark.  K. 
566,  the  observation  of  Tlmlal,  C.  J.,  1 
Mood.  C.C.  203. 

(jO  R,  v.  Chappel,  M.  &  Rob.  31)5, 
Lord  Dcninan.  See  2  Hale,  P.  C.  chap, 
vii.  p.  52. 

(j/)  R.  V.  Isabella  Hope,  Central  Crim. 
Court,  Feb.  1835  ;  1  M.  &  Rob.  396,  n. 

(A)  R.  V.  Richards,  1  M.  &  Rob. 
396,  n.  This  passage  of  Hale  here  al- 
luded to  is  in  vol.  II.  chap,  xxzviii.  p. 
284. 

(i)  And  see  Reg.  v.  Piketley,  9  C.  & 
P.  124. 


■cd  bv  the  pinK. 
Ti^  Bme  riie  uques  u  iJ  ;  ^ti  if  ikac  be  ^t  rraand  u  bcini 
iii«^  «<r-  SGOuiai  ay  dK  JirfcMPicg  W  lope^  or  the  bar  oT  iMfinl 
«aa«enjD»c»  «ai:it«d  by  t±*  P"ny  oboranc  tbea.  tbej  euBtt  It 
uaed.     On  Uis  vshmt  the  k«  aas  ytocudtJ  lo  »  Knpvlouiiccl*, 
viicB  n^  pot  Koae  of  ue  jwic's  bw  leKallj  Mclitd  to  lotni, 
tad  aiici  'xraimT  acini  be  nnwd  bo  (uther.     That^  it  s  |n» 
ni£t  ':r  ft  oMttibii  Ay  ca  a  prwc««T.  *- 1  only  «nat  ■*  ■oon,  nl 
if  y:a  nul  piit  ae  t^tc  «;«  b««  £o  to  ibe  deril  if  yoa  pltt«~(l]; 
**  T:«  »:  yfiiK  t^  tae  cmrt ;~  or.  **  It  «nB  be  wtxse  far  nn  if  ra 
da  3-^  y.<t-'^iM-~  orX  a  w<xii  <a^i  aAervanb  oa  tbe  ■ 
caa  u±  ie^r:   :' .     So  a  txaxwnom  cidGced  br  tbe  expreMton, "  Ct- 
iam  *<M  r.if  se  a  bcc«  suisfKiocy  aceoant.  I  viil  take  yon  befoiti 
taasiK^tzt :"  <x,  "  T«u  ne  wt«n  tbe  tbiop  are.  and  I  wiB  be  fcn■^ 
itit  Vi  yji~  c*=^M.  be  nceiicd  at  aD.«f.    And  e*en  wbeteikim 
c>«rtn;e  cis«  rrc^  tbe  pciaooer.  as  whete  be  said  to  tbeofficcraW 
'ate  L-T.  i:.  cbar^e,  —  Ic  yoa  «31  eive  n>e  aglaMof  ein.  I  will  tdl  }M 
aii  abc'.t  it.'*  atd  two  eluMt  of  em  vcte  given,  and  be  did  tcfl.  Ml 
JoKice  B€U  tefsied  to  bear  what  be  loU  (■).     But  h  n  now  KdM, 
after  many  ar^ntecu,  tliat  induLcuKsts  beld  oat  at  oae  tiae,  byi 
penon  i:naq[bcRzed  and  onable  to  pmcnre  any  lenhv  for  tbe  priMocr, 
»ill  not  iDTalrdate  a  coDfafstoD  made  at  a  inbceqof 
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f  soo  gnmnd  for  excluding  a  confession,  that  it  was  induced  by  the 

thmniuons  of  a  clergyman  as  to  the  religious  duty  of  confession ;  for 

ac& admunitions  could  scarcely  tend  to  produce  falsehood,  the  danger 

tfw^h  k  the  only  reason  for  excluding  confessions  at  all ;  and  the 

kpes  and  fears  which  the  law  contemplates,  are  hopes  of  temporal 

aAfiDtsge,  and  fears  of  punishment  in  this  world,  not  considerations 

Khting  to  pardon  or  suffering  in  another  state  of  being  (q).     And 

inoveries  made,  or  acts  done,  in  consequence  of  a  confession  unduly 

I,  may  always  be  given  in  evidence,  with  so  much  of  the  con- 

itself  as  strictly  relates  to  them  (r). 

Declarations  of  an  accused  accompanying  his  acts  are  evidence, 

dnogh  inadmissible  as  a  confession's).     Thus  where  a  prisoner's 

iliteiDent  was  inadmissible  in  evidence,  but  described  a  lantern  as 

bcmg  in  a  particular  place,  which  proved  to  be  fact,  it  was  held  that 

a  witness  might  be  examined  whether  the  prisoner  had  said  anything 

about  the  lantern,  and  whether  in  consequence  thereof  it  was  searched 

fa  and  found  (!)•     A  letter  given  to  the  gaoler  by  a  prisoner  to  put 

■lo  the  post  for  his  fiither,  has  been  received  as  evidence  against 


mk  to  a  penoB  who  hat  no  office  or 

■Ikrity  of  anj  kind,  after  an  indnoe- 

■a!  hdd  oat  bj  that  penon,  ia  re- 

■iiiUe  in  evidence,  (i2.  v.  Dawet,  4  C. 

aF.545.      And  per  ParJke,  B.,  E.  ▼. 

%awr,  7  C.  &  P.  776      Bottmquet, 

in  rejected  them  in  two  caaes   (4  C. 

ft  F.  543).      In   R.  ▼.  Upckwrch,    1 

Hood  C.  C.  465  (1836),  a  case  of  at- 

tapdng  to  bom  a  bam,  the  wife  of  the 

fniecntor,  in  his  absence,  said  to  the 

yrinfr,    her  serrsnt,  a    g^rl   of  13, 

**  Mary,  my  girl,  if  yon  are  guilty,  do 

OifesB — it  wUl  perhapa  saTe  your  neck 

— JM  will  haTe  to  go  to  prison — pray, 

Id  Be  if  yon  did  it.''     A  confession 

■ide  apon  this  was  held  inadmissible. 

Ii  JL  T.  Smqtwn,  id.  410   (1834),  a 

eorfession  by  a  girl  of  15,  occasioned  by 

■isy  applications  of  prosecntor's  rela- 

tnct  Old    neighbours,    amounting    to 

threats  and  promises,  was  held  not  re- 

conble.     In  R.  t.   WUd  (1835),  id. 

i&2,  a  person  wholly  unauthorixed  called 

«  a  party  who  was  just  arrested  for 

■arder,  to  kneel  down  by  his  side,  and 

tea  bim  the  truth.     What  he  said  was 

WU  admitfible,  but  the  mode  in  which 

t,  was  obtained  disapproved. 

Bat,tB  Rtg.  T.  Sarah  Taylor,  8  C.  & 
P*  733  (1839),  Paitemm,  J.— It  is  the 


opinion  of  the  judges  that  evidence  of  any 
confeasion  is  receivable,  unless  some  in- 
ducement haa  been  hdd  out  by  some 
person  in  office  or  authority.  ['*  OJiee" 
applies  to  magistrates,  gaolers,  con* 
stables,  &c. ;  *'  authority,**  to  parties 
having  power  over  prisoner,  as  mas- 
ter, &c.] 

L.'s  house  had  been  on  fire.  Pri- 
soner, a  female  servant,  of  L.  was  sent 
for  into  the  parlour,  where  W.,  s  person 
not  in  office  or  authority,  said  to  pri- 
soner, in  the  presence  of  the  wife  of  L., 
"  You  had  better  tell  how  you  did  it." 
She  made  an  answer ; — but  it  was  re- 
jected by  Patteson,  J.,  because  Mrs.  L., 
prosecutor's  wife  and  prisoner's  mis- 
tress, was  present ;  and,  as  she  expressed 
no  dissent,  must  be  taken  to  have  sanc- 
tioned the  inducement,  which  induce- 
ment must  be  taken  as  if  it  had  been 
held  out  by  a  person  in  authority  over 
the  prisoner.     S.  C. 

(q)  R.  V.  Gilham,  1  Mood.  C.  C.  R. 
186  ;  R.  V.  Cleweg,  4  C.  &  P.  221. 

(r)  WarwickihalV i  case,  1  Leach, 
265 ;  and  see  2  Russ.  on  C.  &  M.  650, 
1 ;  /{.  V.  Jenkint,  R.  &  Ry.  492. 

{§)  R.  V.  GHffin,  R.  &  Ry.  151. 

(/)  R.  V.  Gould,  9  C.  &  P.  364. 


nS  CO  K  PCMIOKt : 

luin(tt);  IhiI  llie  pracitce  of  obuining  evidence  in  nKti  a 
in  10  ubtcfTatian. 


vfostiont,  hou'  provfit.] — A  confession  made  Iiefore  a  ma^Hnl 
dowu  in  wriring  at  the  time,  should  he  pmduen],  nnd 
by  theniagiitratear  his  clerk  to  li9,ve  been  dul^  taken  as  above 
ont(i').  Wliere  it  is  taken  down  in  writing:,  signed  by  the  ptinntti 
and  attested  by  the  mngistraie's  clerk,  the  |iri)|>er  coune  ii  tbt  iit 
clerk  to  give  cvjdenc^e  uf  tlie  priMoer's  Rtflt«inents.  reffeihinK  St 
memory  by  the  written  p.ipcr{uj).  A  conreuion  signed  bya 
and  not  attested  by  any  person,  will  be  read  in  court  by  tht  clerk  rf' 
the  peace.  Where  it  is  not  taken  donn  in  writing,  or  is  k  tiko, 
Inil  imperfertly,  or  without  the  proper  signatures,  we  have  »cen  hM 
evidence  of  what  llie  prisoner  said  on  the  occasion  may  be  gi»en  (r). 

Confessions  only  Evidence  againil  Parly  conftstiny;  Exctf^t»\ 
— Confessions,  oral  or  written,  are  only  evidence  against  ibe  pirtj 
confessing,  not  against  oibers  indicted  with  him  (y).  unless  lliey  >nc 
present  wben  he  made  his  statement,  and  by  any  word,  or  art,  in; 
be  fairly  considered  as  expressing  assent  to  iti  truth  (z).  Fotdi' 
mere  silence  of  a  party  charged  with  an  offence,  while  another  pHM 
making  a  confession  in  his  hearing  implicatet  bim  as  a  sharH  n% 
doM  not  make  that  confession  evidence  against  him  (2);  a»iti»B* 
to  be  prcaumoil  that  a  prisoner,  in  the  presence  of  a  magislrjle,  "OiiW 
dare  to  interrupt  the  person  under  examination  (i)  ;  not  does  it  seem 
that  the  conviction  of  a  principal,  founded  on  a  confession  madebj 
liim  in  the  presence  of  a  party  afterwards  indicted  as  accessory  aflet 
the  fact,  can   be  evidence  against   the   latter,  to  estabjish  per  tt  tb«^ 


(n)  R.  T.  Dtrringlon.  2  C.  &  P.  418.  other  pHioner,  but  moit  give  the  em--' 

hi)  Archb.  Cr.  11,  &  Pr.  104,  eth  tA.  verMtion  eiaclly  ■■  it  occnrred,  R.  i^ 

(w)  Per  Lord  TnlerdennA  Gntttr,  Heame    and   olhtrt,    id.    21&  ;    JL  r. 

J.,  R.  T.  £*//,  a  C.  &  P.  163.  WslUfy.  6  C.  &  P.  175.    lo  both  cast 

(t)  Anit,  p.  b22.  the  jud^  will    tell   the  jury   thai  tb« 

(y)  1  Hale,  5B5  ;  2  Hawk.  e.  46.  ■.  3  ;  letter,  or  the  decUntion  of  the  one  pri- 

but  ■  Irttor  Troin  ■  prisoner  rod  u  a  soner.  ii  not  eridence  Bgainit  anj  one 

oonhuion,  mnit  bt  read  wilhoiic  omii-  bat  himself. 

aioni,  though  it  mention  the  namei  of  (i)  R.  i.Appltty,  3  Slvk.  C.  N.  P. 

Ilw  othrr  prlK>a«r«,  R.  t.  Fteleher,   4  3.1.  per  Holroyd,  3. ;  Keljnge,  ReioL  5, 

C.tt  P.aSO;  R.  V.  Clfyet,  irf.  225.    So  in  R.  t.  Tmg,  p.  17, 18;  Gilb.  Et.  124. 

a  wituBM  who    njiMki    (o    a  conwrsa-  Set  B.  y .  Hevry,    1    Leach,  235;  Afefca 

lion,  b  which  (he  priioner  uid  some-  v.  Attdrtwi,  M.&  Milk.  326;  Ckild  v, 

thing  which  implicR(«  another  prisoner,  Groit,  3  C.  fli  P.  193. 

ha  noit   not  omit   Iha   name  of   that 
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that  conviction  of  the  principal  was  proper  on  the  merits,  or  to  prove 
more  than  the  fact  of  that  conviction  (a). 

Whole  Statement  or  Conversation  must  be  submitted  to  the  Jury.] 
— ^The  prisoner  is  always  entitled  to  have  the  whole  of  any  paper 
produced  against  him,  and  the  whole  of  any  conversation,  to  part  of 
which  the  prosecutor  examines,  submitted  to  tlie  jury  {b).  And 
though  the  prosecutor  is  at  liberty  to  show  that  any  part  of  the  state- 
ment so  made  is  false,  either  by  direct  proof,  or  by  showing  facts  with 
which  it  is  incompatible,  yet,  if  there  be  nothing  to  impugn  it  in  the 
case,  the  jury  ought  to  give  weight  to  the  whole,  and  acquit,  if  its 
statement  so  adduced  warrants  such  acquittal  (c). 


SECTION  VIII. 

Of  Confiniiig  the  Evidence  to  a  Single  Transaction,  viz. 
Electing  Felony  on  which  to  Proceed. 

Frequent  confusion  and  occasional  failures  of  justice  have  arisen 
firom  a  want  of  a  clear  understanding  of  the  practice  of  calling  on  the 
prosecutor,  who  has  preferred  various  charges  of  felony,  to  elect  that 
precise  charge  on  which  he  will  proceed.  Offenders  have  sometimes 
escaped  punishment  altogether,  from  the  mere  circumstance  that  they 
have  committed  several  offences  so  connected,  that  it  was  impossible 
entirely  to  sever  one  from  the  others.  It  is,  therefore,  important  to 
ascertain  precisely  what  the  rule  is,  and  in  what  manner  it  ought  to  be 
applied  in  practice. 

Evidence  must  be  relevant  to  the  Issue.] — The  only  rule  of  law, 
strictly  speaking,  on  this  subject,  is,  that  all  evidence  must  be  relevant 
to  the  issue  ;  and,  therefore,  it  is  not  competent  to  the  prosecutor  to 
blacken  the  general  character  of  the  prisoner  by  showing  that  he  com- 
mitted a  crime  for  which  he  is  not  indicted,  and  which  forms  no  part 
of  the  transaction  which  is  the  subject  of  inquiry. 

Election  by  Prosecutor  of  one  of  several  Felonies  charged. ]'-'We 
have  seen  that,  in  point  of  law,  the  joinder  of  several  felonies  in  one 

(a)   See  bj  twelTe  judges  in  R.  ▼.  (b)  The  Q^een't  case,  2  Brod.  &  Bing. 

TVmer  and  othert,  1  Lewin's  Crown  297. 

R.  119 ;  1  Mood.  C.  C.  347,  S.  C. ;  R,  ▼.  (e)  R.  v.  /oiMt,  2  C.  &  P.  630. 

Thomas  Reillf,  1  Leach,  454,  note. 
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indictment  is  not  liable  to  objection  ;  and,  in  fiict,  every  count  par- 
ports  on  the  face  of  it  to  contain  a  distinct  charge  (d) ;  bowers,  ii 
trials  for  felonies,  as  soon  as  it  appears  from  the  prosecutor'i  openii', 
or  otherwise,  that  the  case  extends  to  more  than  one  cbar^,  il  Ku 
been  the  practice  for  judges,  in  their  discretion,  to  confine  the  prut- 
cutor*!  evidence  to  a  single  transaction,  lest  the  prisoner  shoaU  bt 
embarrassed  in  his  defence  by  a  variety  of  charges.  But  the  principle 
on  which  this  practice  rents  is  entirely  forgotten,  when  tliis  diicrHias 
of  the  court  is  applied  to  preveot  the  fiill  proof  of  one  conoecttd 
transaction  involving  the  felony  charged,  because  in  su^h  ttanMctioi 
another  felony  is  involved,  which  must  also  appear  in  proof  if  ib 
whole  transaction  ia  sifted.  Accordingly,  the  better  considered  ud 
more  recent  decisions  all  show  that  the  prosecutor  may  prove  ercrj- 
thing  necessary  to  elucidate  a  single  charge,  although  in  so  doin^  tic 
must  show  other  felonies  as  a  medium  of  proof.  Tlius,  in  a  ttctnt 
case  (e),  where  the  prosecutor,  suspecting  the  prisoner,  had  put  marked 
money  into  his  till,  and  caused  him  to  be  watched  ;  the  proseculorwii 
suffered  to  prove  several  visits  to  the  till  by  the  prisoner,  several  in- 
spections of  the  till  consequent  upon  those  visits,  and  tlie  levuil 
results  of  those  inspections,  mz.  that  the  money  was  each  time  reduced. 
It  was  objected  that  this  was  admitting  proof  of  several  febnies.  And 
on  application  was  made  to  the  king's  bench  lo  stay  the  judgmeal, 
on  the  ground  that  the  prosecutor  ought  to  have  been  confined  la 
proof  of  a  single  felony;  but  that  court  held  tliat  the  judge  htdi 
discretion  to  allow  evidence  of  several  felonies  when  they  formed  part 
of  one  transaction.  On  the  ai^ument  Mr.  Justice  /fo/roycf  mentional 
acase(/).  In  which,  at  a  trial  for  robbery  effected  by  a  threat  ofi 
■hocking  accusation,  he  allowed  evidence  of  an  attempt  by  the  pn- 
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n'dence  to  one  of  them,  if  nothing  shows  that  they  might  not  have 

stolen  at  once  (4).   And  though,  on  an  indictment  for  a  felonious 

fing,  if  it  distinctly  appear  that  articles  were  received  at  different 

»,  the  prosecutor  may  be  required  to  elect  on  which  act  of  re- 

iDg  he  will  found  his  case,  he  may  still  give  evidence  of  the  other 

ivings  as  proof  of  guilty  knowledge  (t). 

'he  prosecutor  may,  as  it  seems,  be  called  on  to  make  this  election, 

lay  part  of  the  trial ;  but  if  the  judge  refuse  the  prisoner *s  request 

It  he  may  do  so,  it  will  not  invalidate  the  conviction.     This  was  the 

)inbn  of  all  the  judges  in  a  case  where  the  same  parties  were  charged 

I  one  count  as  principals  in  larceny,  and  in  another  as  receivers: 

iMMigh  they  were  equally  divided  in  opinion  whether  or  not,  in  point  of 

discretion,  the  prosecutor  should  have  been  put  to  his  election  (y). 

More  than  one  Indictment  against  the  same  Party,] — Again,  where 
tpnson  was  separately  indicted  for  offences  of  a  nature  totally  dis- 
tiict,  as  shooting  at  a  keeper,  and  night  poaching,  the  prosecutor  was 
Mtput  to  his  election  to  abandon  either  indictment ;  the  evidence  was 
Rodved  at  the  trial  of  the  latter  without  directing  abandonment  of,  or 
aeqaittal  on,  either  {k).  So  where  the  subject  matter  of  one  untried 
indictment  was  material  to  be  proved  as  part  of  the  facts  of  another  (/). 
Ib  one  case,  where  the  very  corpus  delicti,  for  which  an  outstanding 
iodictmeot  was  found,  e.  g,  stealing  a  coat  of  a  gamekeeper,  was 
proposed  as  part  of  the  proof  to  corroborate  a  prosecution  pending 
igiiost  the  same  prisoner  for  night  poaching  on  the  same  occasion, 
tke  evidence  was  rejected  unless  the  prosecutor  would  consent  to  an 
scqaittal  of  the  larceny  (m). 

Gimng  Evidence  of  other  titterings  to  prove  guilty  Knowledge,] — It 
liDow  completely  settled  that  on  an  indictment  for  uttering  forged  notes 
or  coanterfeit  coin,  the  prosecutor  may  give  evidence  of  other  uttcrings 
ofsiinilar  notes  or  coin,  though  they  are  not  charged  on  the  record,  as 
eridence  of  guilty  knowledge  (n).  It  is  reported,  indeed,  that  in  one 
iostancey  Vaughan^  B.,  refused  to  admit  evidence  of  an  uttering  for  this 


[h)  ILw.Dwmmd  Smithy  1  Moody's  See  R.  v.  Smith,  2  C.  &  P.  633. 
CO.  148.  {m)  -R.  ▼.  WetttPood,  4  C.  &  P.  447 ; 

(t)  U„  Hid,  but  the  authority  of  this  case  was  denied 

(i)  R'  ▼*  Oalloway,  1  Mood.  C.  C.  in   Ji.  v.  Edwards,  Berks  Assizes,   26 

231.  Feb.  1839,  by  Patteson,  J.,  stating  tbo 

(*)  R.  T.  Handley,  5  C.  &  P.  565.  opinions  of  the  other  judges,  MS.  Tyr. 

W  R,  ▼.  MiMbury,  5  C.  &  P.  155.  (n)  R,  v.  Ball,  R.  He  Ky.  132. 

M  M 
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purpose,  it  being  the  nibject  of  a  dittinct  iDdictnient(o);  bst  ■■ 
another  caie,  the  ume  learned  judge  allowed  the  evidence  to  be  gitcD, 
on  the  couiiiel  for  the  proiecution  abandoning  the  other  intUctmot. 
though  the  prisoner  had  pleaded  to  it  at  the  time,  and  the  jur^  wen 
■worn  to  try  itO>).  This  interposition  must  be  regarded  aa  ■  MR 
exercise  of  judicial  discretion  ;  for  it  is  impoasible  to  point  out  any  nJt 
of  law  on  vhich  the  evidence  could  be  rejected. 

The  practice  of  confining  the  evidence  to  a  single  tnuuactioD,  ■ 
limited  to  felonies.  In  misdemeanours,  several  distinct  oflencH,* 
assaults  and  libels,  if  charged  separately  in  the  indictment,  ma;  ill  h 
proved  at  the  trial  {q). 

A  previous  conviction  of  the  prisoner  is  not  to  be  given  in  evideatt 
to  a  jury  till  after  they  have  convicted  him  of  the  charge  befbte  tbn, 
except  when  evidence  to  his  character  is  given  (r). 


SECTION  IX. 
Of  tub  Necessity  of  Pboducino  tub  best  Evidekcb  aaicii 

APPEARS    TO    SB    IN    ExiSTEVCE, 

It  is  a  general  and  invariable  rule  of  evidence,  both  in  civil  ind 
criminal  cases,  that  whether  the  proof  be  offered  on  the  part  of  ik 
prosecution  or  of  the  defence,  the  best  evidence  must  be  prodoccdof 
which  the  nature  of  the  case  will  allow  (i).  The  meaning  of  tlia 
rule  is,  not  that  tlie  greatest  quantity  of  proof  which  might  tie  A- 
tained  shall  be  imperatively  required,  but  that  nothing  ibsll  be 
admitted  as  proof,  which,  being  in  its  own  nature  secondary,  inpflN 
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tk  eiiftence  of  primary  proof,  unless  it  be  shown  that  such  primary 
ffoof  is  destroyed,  or  it  out  of  the  reach  of  the  party  desiring  to  use 
iL  Thus  no  copy  of  any  document  can  e?er  be  read,  unless  it  be 
eitlier  proved  that  the  original  is  lost,  or  is  in  the  possession  of  the 
advenary ;  and  farther,  that  the  party  who  offers  the  copy  has  done  all 
in  his  power  towards  the  production  of  the  original,  in  the  first  case 
by  making  diligent  search  for  it,  and  in  the  last  by  giving  a  timely 
■oiice  to  produce  it.  Again,  the  execution  of  a  deed  or  will  can  only 
be  proved  by  one  of  the  subscribing  witnesses,  if  he  be  living ;  but  it  is 
■ever  necessary  in  point  of  law  to  call  more  than  one,  although  there 
■ay  be  three  names  on  the  (ace  of  the  instrument  (t).  In  general, 
where  matter  in  writing  is  to  be  proved,  no  parol  evidence  of  its 
contents  can  be  received,  unless  it  be  first  proved  that  the  writing  is 
destroyed,  or  in  the  possession  of  the  opposite  party  ;  but  where  the 
writiDg  is  not  itself  the  fact  to  be  proved,  but  is  only  one  means  of 
erideDcing  a  fact,  other  means  of  proof  may  be  at  once  adopted. 
Tbus,  the  payment  of  money  may  be  proved  by  a  witness  who  saw  it 
ftid,  or  to  whom  the  party  receiving  it  has  admitted  the  payment, 
akboagh  a  receipt  was  given  at  the  time  (tc).  And  if  several  persons 
ue  present  at  the  same  transaction,  and  one  of  them  only  makes  a 
aemoiundum  to  refresh  his  memory,  the  evidence  of  the  witnesses  who 
■ide  DO  memorandum  will  not  be  excluded  (t;). 

Proof  of  Loss  of  Document,] — Where  the  original  of  any  document 
it  lost,  it  must  be  shown  that  all  reasonable  search  was  made  for  it  in 
tk  places  where  it  is  likely  to  be  found.  If  the  instrument  be  traced 
tvtlie  possession  of  a  particular  person,  that  person  must  be  called, 
umI  it  will  not  suffice  to  show  an  application  to  him  for  it,  and  his 
lanrer  that  he  cannot  find  it  (w).  And  where  an  individual  is  by  law 
eititled  to  the  custody  of  an  instrument,  it  is  absolutely  necessary  to 
oR  him  to  disprove  the  presumption  that  he  possesses  it  (x) ;  or  if  he 
iidead,  to  prove  a  search  of  his  papers  (y).  If  two  parts  of  a  deed 
be  executed,  the  non -production  of  both  must  be  accounted  for,  before 
lecondary  evidence  can  be  given  of  either  (z).  And  all  the  witnesses 
to  an  instrument  must  be  proved  to  be  dead  or  abroad,  or  not  pro- 
dicible  on  diligent  inquiry,  before  evidence  of  the   handwriting  of 

(!)  Bnl.  N.  P.  264.  (je)  -R.  ▼.  Stoke  Gelding,  1   B.  &  A. 

(«)  Rambertr,  Cokm,  4  Esp.  213;  173. 

^•«*T.  lAndMy,  1  East;  and  sec  8  C.  (y)  R.  v.  Piddlehinton,  3  B.  &  Ad. 

k  P.  U.  460  ;  Minthall  v.  Lloyd,  2  M.  &  W.  450. 

(t)  2  Stark.  Ev.  2d  €d.  922.  (r)  Bui.  N.  P.  254. 
'«)  R.  ▼.  CtutMon,  6  T.  R.  236. 

M    M    2 
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any  can  be  gtren ;  but  when  thta  is  done,  proof  of  attcatation  by 
one  will  suffice ;  and  except  to  show  the  identity  of  the  paitiet,  itii 
never  necessary  to  prove  the  handwriting  of  the  party  executing  («). 

Notice  to  Produce.] — Where  an  instrument  is  in  the  possession  oft 
prisoner,  notice  to  produce  it  must  be  given  him  as  in  a  civil  cause,  w 
secondary  evidence  cannot  be  given  (b).  Bat  this  notice  is  not  nem- 
sary  where  the  nature  of  the  chai^  implies  that  the  inatnimentiib 
the  possession  of  the  prisoner,  the  instrument  being  the  very  ob|«t  if 
the  proceeding.  Thus,  on  an  indictment  for  stealing  a  security,  puol 
evidence  of  its  contents  may  be  given  without  any  notice  to  prodBU 
it  (c).  Again,  on  an  indictment  for  forging  a  rote,  which  tliepHiOMi, 
on  his  apprehension,  has  swallowed  or  destroyed,  no  notice  to  prodiKe 
is  requisite  (d).  Where. notice  to  produce  is  necessary,  it  may  be  by 
parol  or  in  writing  (e)  ;  if  in  writing,  it  should  be  intituled  in  the  pro- 
secution (f) ;  and  should  express,  if  not  with  literal,  at  least  with 
substantial  accuracy,  the  document  required,  so  as  to  leave  no  mna- 
able  doubt  which  is  meant.  For  a  notice  to  produce  "  all  letleti. 
papers,  and  documents  relating  to  the  cause,"  has  been  held  loo 
vsgue(9);  but  a  different  opiuion  seems  now  to  prevail(A),  Notice 
to  produce  "  all  letters  written  by  plaintiff  to  defendant  relatJog  to 
matters  in  dispute  in  the  action,"  was  held  good,  though  no  dates  wen 
given,  because  the  names  of  the  paities  were  meniioned(i).  Tbe 
mere  fact  of  an  instrument  being  in  court,  in  possession  of  tlie  ailnr- 
sary,  will  not  justify  the  reception  of  secondary  evidence,  except  afltr 
proper  notice  to  produce  (_j).  If  it  is  not  shown  that  the  instmnieat 
was  ever  in  the  prisoner's  possession,  no  notice  is  necessary  {k).  Tbe 
n  tlie  prisoner  ■ 
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cases  (/)y  in  time  safficient  to  enable  the  prisoner  to  produce  the 
paper  (m\  that  is,  before  the  first  day  of  the  sessions,  if  the  prisoner 
reside  at  a  distance  from  the  sessions  town  (n). 

Hearsay  not  Admissible,] — It  follows  as  a  plain  example  of  this  rule, 
that  hearsay,  that  is,  the  statement  of  some  third  person,  whether  oral 
or  in  writing,  is  not  to  be  received ;  because  the  party  himself  who  is 
represented  as  making  the  assertion  might  be  called  to  prove  it  on  his 
cmtli.     But  the  fact  of  a  recent  complaint  made  in  case  of  rape  may 
be  giTen  in  evidence  as  a  part  of  the  transaction,  to  sustain  the  prose- 
cutrix in  her  story,  though  not  to  establish  the  particulars  of  her  nar- 
rative (o).     Expressions  used  in  the  course  of  a  transaction  may  be 
proved  as  part  of  it,  though  not  as  showing  any  independent  fact 
which  might  be  deposed  to  by  competent  witnesses  (p).     As  dying 
declarations,  rtz.  the  statements  of  a  party  mortally  injured,  in  the 
immediate  prospect  of  death,  are  only  admitted  in  trials  for  homi- 
cide (9),  on  account  of  the  solemnity  attached  to  the  words  of  a  man 
who  believes  himself  dying,  they  do  not  fall  within  the  scope  of  this 
work. 

Previous  Declarations.] — The  previous  statements  of  a  witness 
relative  to  the  transaction,  whether  made  on  oath  or  not,  may  be 
adduced  to  contradict  him,  after  he  has,  on  cross-examination,  denied 
making  them.  And  on  indictments  for  not  repairing  a  road  or  bridge, 
the  declarations  of  deceased  persons  are  admissible  to  show  a  prescrip- 
tive liability  in  themselves  or  their  family  to  repair. 


SECTION  X. 

Of  Documentary  Evidence. 

Documentary  evidence  is  not  often  requisite  to  any  extent  on  the 
trial  of  prisoners  at  sessions.     The  following  enumeration  of  the  prin- 


(I)  AUomey 'General  t.  Le Merchant, 
2  T.  R.  203,  n. ;  Houseman  t.  RobertM, 
5  C.  &  P.  394,  Gumey,  B. 

(m)  Bryan  v.  Wagttaff,  Ry.  &  M.  N. 
P.  C.  327. 

(n)  Triet  t.  JohoMOn,  1  M.  &  Rob. 
259.  In  A.  V.  Ellieombe,  id,  260,  notice 
to  prodace  wmi  serred  on  prisoner  in 
gmof  during  an  Msizes,  viz.  on  18th. 
Trial  on  20th.   Priioner's  house  was  ten 


miles  from  assize  town.  Service  held  too 
late.  See  Byrne  t.  Harvey ^  2  M.  &  Rob. 
89. 

(0)  R,  T.  Clarke,  2  Stork.  N.  P.  C. 
242  ;  R.  T.  Brazier,  1  East,  P.  C.  444. 

(p)  See  jR.T.  Gordon  {Lord  George), 
21  St.  Tr.  535  ;  and  Aveeon  t.  Lord 
Kinnaird,  6  East,  193. 

{q)  Pott,  p.  537 ;  R,  v.  Uoyd,  4  C.  & 
P.  233. 
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cipa)  deicription  of  documents  pioveable,  with  the  modei  of  etUUiih- 
iag  them,  may  theiefoie  suffice. 

1.  Stalittst  of  ihe  Realm,  or  acts  of  pariiameat.  Of  these  it  ii 
enough  to  observe,  that  "  public  acts,"  or  acts  relating  to  the  genenl 
interesla  of  the  kingdom,  or  of  any  la^  portion  of  it  (as,  <z.  ft. 
Bedford  Level),  or  of  a  whole  profession  (as,  ex.  gr,  the  body  of  tkc 
clergy),  need  not  to  be  proved  further  than  by  the  production  of  tk 
priuted  statute  book,  or  of  the  queen's  pTioter's  copyi  if  it  ia  a  modcn 
act  (r).  But  in  the  case  of  "  private  acts,"  or  acta  relating  only  Is 
private  persons,  places,  or  interests,  it  must  appear  that  they  baft 
been  compared  with  the  parliament  roll ;  unless,  as  ia  now  usually  Ik 
case,  they  contain  a  proviso  that  they  shall  be  deemed  public  kU; 
in  which  case  they  are  sufiEciently  proved  by  a  witness  who  produca 
a  copy  purchased  by  him  of  the  queen's  printer((). 

2.  Proclunatiom,  Addnues,  and  the  Articles  of  War,  aa  prialed 
by  the  queen's  printer,  are  considered  as  sufficiently  proving  thsB- 
selves  by  their  mere  production  by  a  witiieai  who  purchased  them. 

3.  Tht  London  Gazette,  published  by  the  autliority  of  goveraiml, 
is  generally  sufficient  evidence  of  any  act  of  Hate  or  public  mattetM 
announced.  But  the  Gazette  is  no  proof  of  any  private  mallm 
respecting  individuals  contained  titerein  (f). 

4.  The  public  Booka  of  recognized  public  Bodies  art,  in  mejq 
cases.  Evidence.  Thus  the  entries  in  books  o(  the  navy  office  an 
sufficient  evidence  that  a  person  of  a  particular  name  is  dead,  hot  aot 
of  the  identity  of  that  person,  which,  if  doubtful,  must  theiefoie  k 
proved  by  other  evidence  (u). 

5.  General  History  may  be  referred  to  as  proving  a  pnblic  mattn 
relating  to  the  government  of  the  kingdom  in  general,  but  not  aa; 
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namacks  are  good  evidence  to  prove  on  what  day  of  the  week 
liar  day  of  the  year  fell,  and  auch  like  events,  for  there  can 
ber  evidence  of  such  things  (x). 

cards  of  the  queen's  courts  prove  themselves,  and  the  rolls 
\  not  of  record,  so  far  as  they  affect  the  public  interest  (y). 
>rds  of  the  queen's  courts  are  only  conclusive  evidence, 
speaking,  against  those  who  are  parties  to  them.  Thus,  an 
'  may  controvert  the  guilt  of  his  principal,  notwithstanding 
d  of  sQch  principal's  conviction  (z).  The  cases  as  to  records 
irter  sessions  are  abridged  in  the  notes.  Where  an  indictment 
»roved,  the  production  of  it,  indorsed,  ''true  bill,"  is  not  sufli- 
le  record  must  be  regularly  drawn  up,  and  produced,  or  an 
I  copy  of  it  (a).     When  the  record  cannot  be  produced,  being 


.Eliz.  227;  3  Bhu  Com.  333. 

[lo.  92. 

itark.   Ev.  238,  249,  2d  ed. 

tit.  AeeeatorieM, 
ter  T.  Cooper,  6  C.  &  P.  354. 
trd,  6  C.  &  P.  356.  A.  Park, 
lent  for  perjury  committed  on 
^  of  an  appeal  at  quarter  ses- 
■essionf  minate-book  was  pro- 
rove  that  the  appeal  came  on 
tl.  (The  form  of  the  minnte 
L  does  not  appear  from  the  re- 

8c  P.  ;  but  Lord  Denmam,  in 
eley,  8  Ad.  &  E.  806 ;  I  P.  & 
\,  inferred  that  the  minute  was 

only  for  the  convenience-  of 
ind  that  the  caption  which  was 

0  show  that  a  court  of  compe- 
Iction  had  tried  the  appeal  did 
'  in  it.)  The  deputy  clerk  of 
itated,  that,  if  applied  to,  he 
t  drawn  up  a  record  of  the  ap- 
ehment ;  but  that  it  was  not  the 
lo  so,  unless  bespoke.  A.Park, 
[  the  minute  book,  saying  that 
Bcord,  made  up  on  parchment, 
nm  to  a  certiorari,  or  a  copy 
»rd,  was  the  proper  proof. 

Yeoveley,  Williame,  J.,  dis- 
A.  T.  Ward  as  a  case  in  which 
lility  of  the  offence  of  per- 
[^  been  committed,  as  oharged, 
tend  on  the  court  in  which  the 
taken  having  jurisdiction  or 
hat,  consequently,  in  that  case, 
ord  as  would  show  jurisdiction 
proved.  Paiteeon,  J.,  noticed 
tiat  higher  evidence  was  attain- 
l.  V.  Ward,  and  Lord  Denman 

1  interference  with  iU  authority. 


In  R,   V.  Yeoveley,  on  the  trial  of 
an  appeal  against  an  order  of  removal, 
appellants,    in    order    to    prove   it   to 
have  been  quashed,  put  in  the  original 
sessions  book,  being  a  paper  book  con- 
taining the  orders  of  the  court,  made  up 
and  recorded  after  each  session  by  the 
clerk  of  the  peace,  from  minutes  taken 
by  him  in  court.    This  book  he  stated 
to  be  the  "  record  itself  of  the  proceed- 
ings of  the  court.''     In  it  the  entry 
of  the  proceedings  at  each  session  was 
headed  with  the  unuU  caption  of  the 
justices ;  and  at  the  termination  of  the 
proceedings  of  the  session  was  the  sig- 
nature, *'  By  the  Court,  John  Charge, 
clerk  of  the  peace."     No  other  record 
or  entry  of  the  proceedings  at  sessions 
appeared.  The  court  held,  that  the  only 
question  being,  whether  the   order  of 
sessions  in  question  had  been  made  at 
sessions,   the  book  was  good  evidence 
of  its  being  made,  though  that  judgment 
of  the  court  was  not  recorded  on  parch- 
ment: for  the   minute  entered  by  the 
clerk  of  the  peace  was  the  only  thing 
ever  done  at  the  sessions  for  the  pur- 
pose of  recording  such  an  order;  and 
no  instance  was  adduced  of  its  being 
held  necessary  to  make  up  a  formal  re- 
cord of  the  judgment  of  a  quarter  ses- 
sion on  an  appeal. 

R,  V.  Smith  and  others,  8  B.  &  C. 
341.  Indictment  for  conspiracy  stated, 
that  **  at  the  court  of  quarter  sessions, 
holden,  &c.  an  indictment  against  11.  S. 
was  preferred  to,  and  found  by,  the 
grand  jury;**  and  that  defendants  con- 
spired to  prevent  W.  B.  from  being  ex- 
amined  before   auch  grand  jury.     The 
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in  another  court,  the  proof  U  either  by  an  eKemplifiealion  onder  ml, 
or,  more  coramonly,  by  a  copy  examined  with  the  original  by  tlw  *il- 
ness  wlio  produces  it. 

9.  Ancient  Ttrrieri  are,  or  are  not,  admiaaible  in  evidence,  accofd- 
ing  to  tlie  posseMton  from  wlticb  they  come,  and  llie  parties  by  wIwd, 
and  for  whose  interest,  tliey  are  produced.  Thus  they  can  onlj, 
under  very  particular  circumstances,  be  evidence  ./br  the  Glerfynu, 
but  may  generally  be  evidence  agiunst  him.  But  if  they  be  si^ed  bj 
churchwardena  appointed  by  the  parish  at  lai^,  and  not  b^  Ik 
paraon,  and  whose  inieieata  were  rather  againtt  him  than  wiik  Um, 
they  become  good  evidence,  even  of  rights. 

10.  Ancient  Mapt,  liiie  terriers,  surveys,  and  other  such  iaitre- 
ments,  are  subject  to  similar  observations.     Their  being  admitted  u 


S.,   indorted   ■ 


dqinty  clerk  of  the  pel 
indictment  igiinst  H. 
true  bill ;  on  objection 
in  eiidence  with  out  ■  genervl  lieiding  or 
cBptioD,  ha  stated,  ttiat  it  iru  not  the 
practice  to  miike  np  the  recordj  in  form 
nnleiB  deiired  to  do  so,  bat  prodnced 
hia  book,  in  which  minulcB  were  made 
of  the  proceedings,  >nd  from  which  re- 
Gorda  were  nfterwards  nude  ap.  He 
was  inffered  to  read  this  minute : — 
"  Monmonthshire  Sessions,  10  Jul;, 
\i2Ci,  nt  the  general  quarter  aeuioni  of 
the  peace,  held  at  Usk,  in  and  for  the 
said  countj,  this  10th  July,  1826,  before 
A.  B.,  C.  D.,  Sec.  &c."  Then  followed 
the  business  done  at  the  sesiions,  trtfn- 
alia,  the  indictment  in  question.  Two 
dt^rndants  were  convicted:  but  ruin  was 


■enions,  stated  an  &  , 
been  made  b;  Oimtl,  etq.,  m4X,A. 
C,  and  D.  amd  otMtrt  Ihtir fiUna.jtt- 
tiett  qfmr  lord  the  King,  auif^.lfe. 
Bnt  the  eiamiued  copy  of  the  ncacitl 
couTiction,  whcD  produced,  stated  Ih 
adjournment  to  have  been  made  tj 
Cbiu/,  etf . ,  md  K. ,  #■. ,  G.  mtf  ofltn ,  |c 
Held  by  Lord  rnsfenJeis,  that  this  de- 
fect was  fatal.but  might  tuiebernci  ' 
by  parol  eridence  of  s 
made  by  the  jniticca  A. ,  B. ,  C.  ftc.  D 
in  the  indictment.  Semhit,  a  suave 
book,  in  which  entries  of  the  proceed- 
ings It  sesaiaDs  ore  made,  and  fisa 
which  iMolc  the  roll  containing  the  n- 
eord  of  soeh  proceeding*  U  nbseijBeid; 
made  np,  n  not  itael fa  record  ao at  tabs 
admissible  in  e 
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eyideDce  must  depend  on  the  circumstances  under  which,  and  the 
parties  by  whom,  they  were  made,  the  purpose  and  interest  for  which 
they  are  produced,  and  the  object  to  be  supported  by  them  (6). 

1 1 .  Corporation  Books^  so  far  as  they  concern  the  public  govern- 
ment of  a  town,  when  publicly  kept,  and  the  entries  made  by  a  proper 
officer,  are  received  as  evidence  of  the  facts  contained  in  them  (c). 
So  the  daily  books  of  a  prison  are  good  evidence  as  to  the  time  of  a 
prisoner's  discharge,  &c.,  but  not  of  the  cause  of  his  commitment  (if ). 
So  the  log-book  of  a  man-of-war  is  evidence  to  prove  when  a  certain 
ship  came  under  her  convoy  (e). 

12.  Parish  Registers  are  evidence  of  the  entries  of  births,  bap- 
tisms, deaths,  burials,  marriages,  &c.  therein  made,  but  subject  to  the 
proof  of  the  identity  of  the  parties,  in  the  same  manner  as  has  been 
observed  respecting  the  books  of  the  navy-office  (/) ;  and  such 
legister  may  be  proved  either  by  the  production  of  the  originals  from 
the  proper  custody,  or  of  copies  examined  by  a  witness  who  pro- 
duces them  (g). 

13.  The  Heralds*  Boohs  are  good  evidence  of  pedigree,  and  such 
matters;  but  entries  in  them,  taken  from  records,  cannot  be  evidence, 
because  tlie  records  themselves  (or  in  cases  hereafter  to  be  noticed, 
copies  of  them)  might  be  obtained  (A).  And,  for  numerous  reasons, 
inscriptions  on  monuments  and  grave-stones  are  evidence  of  the  same, 
sobject  to  the  common  rules  respecting  proof  of  identity  (t). 

14.  The  Sentence  of  the  Spiritual  Courts  on  a  subject  within  its 
jurisdiction,  e,  g.  the  lawfulness  of  a  marriage,  is  good  evidence  {j), 

15.  Depositions  generally. — Since  the  repeal  of  1  &  2  Ph.  &  M. 
c.  13,  and  2  &  3  Ph.  &  M.  c.  10,  by  7  G.  IV.  c.  64,  s.  32,  depositions 
(viz.  **  information  on  oath*'  of  persons  acquainted  with  the  facts)  are 
in  criminal  cases  taken  by  virtue  of  7  G.  IV.  c.  64,  s.  2 ; — which 
enacts,  that  ''the  two  justices,  before  they  shall  admit  to  bail,  and  the 
justice  or  justices,  before  he  or  they  shall  commit  to  prison  any  person 
arrested  for,  or  on  suspicion  of,  felony,  shall  (k)  take  the  examination 
of  such  person,  and  the  information  upon  oath  of  those  who  shall 


(b)  Pemke,  Ev.  95.  tions,  to  admit  rum-parochial  registers 

(e)  Jbid,  97.  as  evidence  of  the  like  fact  as  parish 

{d)  Leach,  392.  registers. 

(«)  lyiMraeli  ▼.  Jovett,  1  Esp.  R.  427.  (A)  See  Datnet  ▼.  Lowndei,  5  New  C. 

(/)  Peake,  Ev.  92.     Sec  Roscoc  on  167. 

Evidence  at  Nisi  Prins,  4th  edit.  27,  (t)  3  BU.  Com.  105. 

79,  140.  (j)  Peake,  Ev.  45. 

(ff)  Bj  3  Sc  4  V.  c.  92,  courts  of  jus-  (k)  Imperative  on  magistrates,  R,  v. 

tice  are  enabled,  under  certain  restric-  Jacob*,  1  Leach,  310.    See  ante,  p.  522. 
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know  the  &cts  Kod  ciicumitancea  of  the  cue,  uid  AM  pnt  the  nmt, 
or  as  much  thereof  u  Bball  be  material,  mto  writing,  and  ihall  nt- 
icribe  ■Bme(/);"  snd  hjr  ■.  3,  the  lame  proTiaion  is  made  in  caMStf 
peraouB  taken  before  a  inagiitrate  on  a  charge  of  misdemeaiioiir,  or 
Biupicion  thereof. 

It  wai  holden  on  the  statute!  of  Philip  and  Haiy,  now  replaced  h 
above,  that  io  the  case*  of  felony  to  which  alone  they  extended,  ift 
magistrate  in  the  presence  of  the  prisoner  took  the  deposition  on  otA 
of  the  party  injured,  or  of  an  accomplice,  who  died  or  became  innie 
before  the  trial,  the  deposition  might  be  read  in  evidence  at  it ;  bst 
that  if  the  prisoner  was  not  present  at  the  examination,  it  conid  not: 
the  rule  being  universal,  that  where  there  is  no  opportunity  of  cn»- 
examination,  a  mere  ex  parte  statement,  though  made  on  oath,  iihI 
under  the  most  solemn  circumstances  as  respects  the  depoiteut's  coit- 
dition  as  a  dying  man,  is  not  admissible  as  evidence,  except  in  Hat 
single  instance  of  an  indictment  for  killing  the  deponent  (m).  When 
the  depositiont  (called  in  the  act  "  informalion  upon  oath,"  and  in- 
cluding as  well  the  witnesses'  statements  when  cross-examined  as  when 
examined  in  chief)  are  regularly  taken  down  and  signed  by  the  mtgit- 
trate,  and  afterwards  returned  to  the  court  under  7G.  IV.  c.64,s.2,3, 
they  will  be  evidence  against  a  prisoner  after  the  deponent's  death, 
though  not  signed  by  the  latter  (a) ;  and  this,  in  misdemeanonr,  ai 
well  as  I'elony,  since  the  beneficial  statute  just  cited  (o) ;  but  wbeic 
statements  elicited  Trom  tlie  prosecutor's  witness  by  cross-examinstioa, 
on  an  occasion  subsequent  to  that  on  which  he  was  examined  in  chief, 
were  taken  down  and  returned  to  the  court  on  a  sheet  not  signed  by 
the  magistrate,  or  pinned  up  with  a  sheet  containing  evidence  given  in 
chief  for  the  prisoner,  which  was  so  signed,  the  whole  depoaitioa,  u 


BOCUMCirTAET   EVIDENCE. — DEP0I1T10V8. 


539 


hafing  died  before  the  trial,  hie  depoaition  was  read  in  evidence,  though 
it  bad  not  been  aigned  in  particular  by  the  magiitrate  (q). 

The  depoaition,  regularly  taken  as  above,  may  ako  be  read  in  evi« 
dcnce  at  the  trial,  if  the  witness  is  proved  to  be  kept  out  of  the  way 
by  the  means  or  procurement  of  the  prisoner  (r) ;  and  the  same  has 
been  said  where  the  witness  is  sick  or  unable  to  travel  («).  But  the 
esse  of  illness,  as  well  perhaps  as  the  latter,  seems  only  to  afford 
ground  for  postponing  the  trial  (/)•  The  absence  of  a  witness  is  no 
gnrand  for  reading  his  deposition,  though  he  cannot  be  found  (ti). 

Where,  by  mistake,  depositions  are  begun  to  be  taken  and  put  in 

writing  before  the  prisoner  arrives,  the  party  should  be  re-sworn  in  his 

pretence,  and  the  depositions  then  read  over  to  the  deponent,  who 

BBst  state  them  to  be  correct.    The  prisoner  should  then  be  asked,  if 

k  win  ask  the  witness  any  questions,  and  nothing  should  be  returned 

vt  deposition  unless  he  has  had  an  opportunity  of  knowing  what  was 

aid,  and  of  cross-examining  the  witnesses  (t7).    The  statements  elicited 

00  cross-examination  should  be  carefully  taken  down,  and  each  sheet 

%ned   by  the  magistrates  (w).    The  depositions  may  afterwards  be 

figned  by  the  magistrate,  and  when  returned  by  him  will  be  evidence 

U  the  trial  (or),  if  proved  by  him  or  his  clerk,  who  were  present  when 

they  were  taken ;  as  before  stated  with  respect  to  confessions  (y). 

No  vivd  voce  evidence  of  the  deposition  of  a  witness,  (or  of  the 
**  examination  "  or  confession  of  a  prisoner,  see  ante,  p.  523,)  when 
either  takes  place  before  a  magistrate,  can  be  admitted  at  the  trial  of 
either  a  felony  or  misdemeanour,  unless  it  be  clearly  proved  that  in  fact 
the  magistrate  neglected  the  duty  of  reducing  it  into  writing  which  is 
imposed  on  him  by  7  G.  IV.  c.  64,  s.  2,  3  (z).     What  a  prisoner  says 


(f)  B.  ▼.  (kionu,  8  C.  &  P.  113 ; 

lioni  Akimger,  C.  B.,  and  Coleridge^  J. 

In  a  prooeeding  which  was  at  utmoet  of 

m  penal,  and  not  of  a  criminal  nature, 

vix.  an  appeal  to  the  sesaionB  against 

an  order  of  filiation,  the  examination  of 

a  naisle  woman  before  two  jnaticea  as  to 

the  &tber  of  her  child,  taken  in  his  ab- 

imee,  was  held  admissible  in  eTidence 

bciDce  the  quarter    sessions,  notwith- 

(tuding  her  death  before  the  order  was 

Bade ;    and  being  nncontradicted  was 

bdd  conclnaiTe,  being  taken   under  6 

G.  II.  c.  31,  which  prescribed  the  pur- 

pote  and  supplied  the  authority  for  so 

doiag.    R,  V.  Ciayim,  3  East,  58 :    a 

ctte  in  which  the  court  were  strongly 

inclined  to  support  an  order  of  justices 

vhich  had  been  confirmed  on  appeal  to 


the  sessions ;  and  see  2  Stark.  £v.  2d 
ed.  140,  n.  279. 

(r)  1  Hale,  305 ;  2  id,  52  ;  1  Phil.  Ev. 
351. 

(#)  iR.  V.  Harrison,  4  St.  Tr.  4*J2  ;  JR. 
V.  Morleyy  Kel.  55  ;  1  Hale,  305  ;  2  id, 
52. 

(0  R,  V.  Sopage,  5  C.  &  P.  143. 
Per  Paiteton,  J.,  citing  2  Stark.  E?id. 
487. 

(u)  R,  Y.  Morley,  Kelynge,  55. 

(r)  Reg.  v.  Arnold,  8  C.  &  P.  621. 

(it)  Sec  Reg,  v.  F)ranee,  ante. 

(jp)  R.  V.  Smith,  2  Stark.  R.  208  ; 
Holt,  614  ;  Ru88.  &  Ry.  339,  S,  C, 

(g)  1  Hale,  P.  C.  52  ;  ante,  p.  523. 

(z)  R,  V.  Jacobs,  1  Leach,  310  ;  R. 
V.  Feamhire,  id.  202.  See  Leach  t. 
Simpson,  5   M.   &  W.    309;    Reg.  v. 
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in  other  placea  is,  ofcoune,  receirable  on  oral  testimony  (a).  Depo- 
sitions taken  berore  a  coroner,  under  7  O.  IV.  c.  64,  s.  4,  are  not 
within  the  purview  of  the  sessions  (A).  Written  depositions  property 
taken  as  above  before  a  magistrale,  are  the  best  evidence  of  the  wit- 
ness's statement  on  that  occasion,  not  only  in  the  proceeding  for  whidi 
they  are  taken,  but  also  in  all  other  proceedings,  civil  as  well  as  crimi- 
nal, in  which  it  is  sought  to  give  the  witness's  statement  in  evidence  {e). 

Examination  of  Paupers  as  lo  Selllementt  i  and  hereix  of  Sol£eti, 
^c] — In  general  the  ex  parte  examination  of  a  pauper  touchii^  liii 
settlement,  though  committed  to  writing  and  taken  before  two  jatticN, 
ii  not  admissible  evidence  of  such  settlement  {d) ;  but  the  eiaaunatioa 
of  a  soldier,  militiaman,  marine.  Sec.  as  to  his  settlement,  is  madeeri- 
dence  by  clauses  in  the  annual  mutiny  acts,  which  provide («),TliU 
any  justice  in  the  United  Kingdom  within  whose  jurisdiction  "any 
soldier  in  the  regular  army  or  on  the  permanent  atalTof  the  milius, 
having  a  wife  or  child,  shall  be  billeted,  may  summon  such  soldier 
before  liim  in  the  place  where  he  is  billeted,  which  summons  he  ii 
hereby  directed  to  obey,  and  take  his  examination  in  writing  upon 
oath,  touching  the  place  of  his  last  legal  settlement  in  England,  ud 
such  justice  shall  give  an  attested  copy  of  such  examination  ht  the 
person  examined,  to  be  by  him  delivered  to  his  commanding  officer, 
to  be  produced  when  required,  which  said  examination  and  sucb  at- 
tested copy  shall  be  at  any  time  admitted  evidence  as  to  such  last  l^il 
settlement  before  any  justice  or  at  any  general  or  quarter  sesnons,  al- 
though such  soldier  be  dead  or  absent  from  the  kingdom ;  provided 
that  in  case  any  soldier  shall  be  again  summoned  to  make  oath  as 
aforesaid,  then,  on  such  examination  or  such  attested  copy  thereof  be- 
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this  privilege,  viz,  that  which  is  delivered  to  the  commanding  of- 
ficer (/*);  secondly,  that  this  examination  must  be  authenticated  be- 
fore it  can  be  received  in  evidence,  for  it  is  not  one  of  those  instruments 
which  proves  itself (jr) ;  and  lastly,  that  as  a  copy  is  declared  to  be 
evidence,  it  follows  that  the  original  examination  must  be  admitted 
also  (A). 

Examination  of  a  Prisoner.] — And  by  69  G.  III.  c.  12,  s.  28,  "  in 
the  case  of  any  person  having  a  wife  or  child,  who  shall  be  a  prisoner 
by  warrant  of  commitment  in  any  gaol  or  house  of  correction,  or  in 
the  custody  of  any  keeper  of  such,  or  of  any  constable  or  peace  officer 
by  virtue  of  a  warrant  or  commitment,  any  justice  of  peace  may  take 
his  examination  on  oath  in  writing  touching  the  place  of  his  last  legal 
settlement,  which  ezaminatbn  such  justice  shall  sign,  and  it  shall  be 
received  and  admitted  in  evidence  as  to  such  settlement  before  any 
justices,  for  the  purposes  of  any  order  of  removal,  so  long  only  as  such 
person  shall  continue  a  prisoner." 

Oaths  and  Affidavits  in  Courts  of  Justice. —  Voluntary  Oaths  and 
Affidavits,]— The  5  &  6  W.  IV.  c.  8,  was  passed  for  the  purpose  of 
substituting  declarations  for  the  oaths  and  affirmations  formerly  neces- 
sary in  many  transactions  of  public  business,  and  for  suppressing  extra- 
judicial oaths  and  affidavits;  but  being  found  totally  ineffectual  for 
those  objects,  it  was  repealed  within  three  months  after,  by  5  &  6 
W.  IV.  c.  62,  which  substitutes  more  considered  enactments.  By 
sections  6  &  7  of  the  latter  act,  nothing  in  it  extends  to  dispense  with 
administering  the  oath  of  allegiance,  or  any  oath,  solemn  affirmation, 
or  affidavit,  which  now  is  or  may  hereafter  be,  or  be  required  to  be, 
made  or  taken  **  in  any  judicial  proceeding  in  any  court  of  justice,  or 
in  any  proceeding  for  or  by  way  of  summary  conviction  before  any 
justice  or  justices  of  the  peace." 

Sect.  13  recites  that  a  practice  had  prevailed  of  administering  and 
receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  matters 
not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending  or  at 
issue  before  the  justice  of  the  peace  or  other  person  by  whom  such 
oaths  or  affidavits  have  been  administered  or  received,  and  that  doubts 
have  arisen  whether  or  not  such  proceeding  is  legal ;  and  then  enacts, 
for  the  more  effectual  suppression  of  such  practice  and  removing  such 


(/)  R.  V.  CUtyton-U'Moor  (/»*.)»  ^  (ff)  R-  ▼•  Bilion  (/lU.),  1  Ea8t,R.  13. 

T.  R.  704.  (A)  R'  V.  WaHey  {Ink.),  6  T.  R.  534. 
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doubU,  "  That,  from  and  aftor  the  comnMcemetit  of  tfab  wt,  h  iM 
not  be  lawful  for  any  justice  of  the  peace  or  other  peison  to  adminirtcr, 
or  cause  or  allow  to  be  administered,  or  to  receive,  or  cause  or  slbs 
to  be  received,  any  oath,  affidarit,  or  solemn  affirmation,  tonclung  ss* 
matter  or  thiog  whereof  such  justice  or  otiier  person  hath  not  jnm- 
diction  or  cognizance,  by  some  statute  in  force  of  the  time  beisf; 
Provided  always,  that  nothing  herein  contained  shall  be  construed  to 
extend  to  any  oath,  affidavit,  or  sokmn  affirmatioo  before  any  justice 
in  any  matter  or  thing;  touching  the  preservation  of  the  peace,  or  tlx 
prottcution,  trial,  or  puMskauHl  of  offenct;  or  teaching  any  pto- 
ceedings  before  either  of  the  Houses  of  Parliament,  or  any  commKUe 
thereof  respectively,  nor  to  any  oath,  affidavit,  or  affirmation,  wbid 
may  be  required  by  the  laws  of  any  foreign  country  to  give  vtUitf 
to  instruments  in  writing,  designed  to  be  tised  in  such  foreign  conntrio 
respectively." 

16.  Ancient  Deciff,]— Deeds  purporting  upon  the  face  of  than  u 
be  thirty  years  old  or  upwards,  may  be  given  in  evidence  without  proof 
of  execution ;  but  some  account  of  what  custody  they  are  produced 
from,  and  other  circumstances  to  show  the  fairness  of  the  exhibit, 
may  be  necessary  to  entitle  them  to  unqualified  crediL  If  (here  be  say 
erasures  or  interlineations,  or  other  circumstances  to  create  doubts, 
such  circumstances  must  be  accounted  for,  to  rebut  the  presumptioa 
of  fraud  or  fabrication  (i').  In  other  cases,  the  only  proof  of  deed*  W 
other  writings  to  which  there  are  subscribing  witnesses,  is  by  calling 
one  of  them ;  unless  all  be  dead,  or  beyond  seas,  or  incompetent: 
when  the  proof  is  by  showing  the  handwriting  of  one  of  them,  and  the 
5  to  the  deefl  witlt  the 
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18.  Private  Writi$igSf  not  under  Seal^  are  proved  by  evidence  of 
the  handwriting  of  the  party  by  whom  they  purport  to  be  written  or 
signed.  This  proof  may  be  given  either  by  a  person  who  has  seen  the 
parly  write ;  or  by  one  who  has  received  letters  from  him  in  the  course 
of  correspondence,  and  acted  on  them  (k).  It  is  never  necessary  that 
a  witness  should  swear  positively  to  handwriting;  it  is  sufficient  if, 
haying  means  of  knowledge,  he  swears  that  he  believes  it  to  be  the 
liandwriting  of  the  individual  alleged  to  be  the  writer ;  this  belief  may 
be  formed  even  from  once  seeing  the  party  write  (/) ;  and  it  will  be  a 
question  whether,  under  all  the  circumstances,  the  belief  is  such  as  the 
jury  can  safely  act  on.  Although  the  belief  of  a  witness  as  to  the 
liandwriting  of  another  must  be  produced  by  a  comparison  made  in 
his  own  mind  between  the  writing  produced  and  other  writings  which 
he  has  seen  at  other  times,  yet  the  jury  are  never  allowed  to  judge 
for  themselves,  by  comparing  in  court  the  writings  in  question  with 
other  acknowledged  or  established  writings  of  the  prisoner,  except  they 
are  in  evidence  in  the  case  then  under  trial  (m). 

Stamps  on  Instruments.] — Before  the  conclusion  of  what  is  to  be 
admitted  respecting  documentary  evidence,  it  is  necessary  to  observe 
briefly  on  the  production  of  those  instruments  as  evidence,  to  the 
validity  of  which  instruments,  for  their  principal  and  original  purpose, 
stamps  are  necessary.  To  enter  on  a  review  of  conflicting  cases 
respecting  the  admissibility  of  unstamped  instruments,  as  evidence  in 
suits  and  prosecutions,  would  much  exceed  the  prescribed  limits  of 
this  work,  especially  as  many  nice  distinctions  have  been  made  respect- 
ing their  admissibility  in  civil,  and  in  criminal  proceedings.  But  it 
may  be  laid  down  as  a  general  rule,  at  least  for  the  purpose  of  all 
those  instruments  that  are  likely  to  come  in  question  before  a  court 
of  session  of  the  peace,  that  whenever  an  instrument  becomes  in  any 
way  the  direct  subject  of  a  prosecution,  it  cannot  be  given  in  evidence, 
unless  it  have  the  proper  stamp,  because,  by  the  stamp  acts,  it  cannot 
be  read  as  a  genuine  instrument  unless  stamped  according  to  their 
provisions.     Such  an  instrument,  however,  being  without  a  stamp,  or 

(i)  Cmy  ▼.  FUtf  Peake,  Ey.  App.  85.      amined  to  contradict  evidence  of  wit- 
(0  Jharrinattm  ▼.  JFVy,  Ry.  &  M.      nesses  that  a  particular  signature  was 


N.  P.  C.  90  ;  Lem9  ▼.  S<^,  M.  &  M.  genuine,  he  having  no  knowledge  of  the 

49.  handwriting  in  question   but  bj  com- 

(m)  D9€  v.  Newtim,  5  Ad.  &  El.  515.  paring  it  with  signatures  of  the  party 

The  queen's  bench  differed  in  opinion,  admitted  to  be  genuine,  Dot  d.  Mmdd  v. 

whether  an  inmctor  of   handwriting  Sucttrmore,  5  Ad.  &  E.  703. 
from  the  bank  of  England  could  be  ex- 
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having  an  improper  itamp,  is  admiraibte  aa  evidence  for  eolUtfnl 
purpoies.  Thus,  thoug;h  in  a.  proiecution  for  stealing  an  UDStMi|Ki] 
instrument  sent  in  a  letter,  which  to  gire  it  any  value  most  hiKi 
stamp,  it  cannot  be  produced  in  evidence  against  a  letter  carrier  U 
prove  the  stealing;  of  the  itulrvmeitt  itielf:  yet  it  may  be  produccif 
merely  as  a  piece  of  paper  which  can  be  identified,  in  order  to  pnm 
the  purloining  of  tke  letter  (n). 

But  when  an  agreement  on  a  paper  proved  to  have  been  unsumped 
at  the  time  it  was  signed,  had  been  destroyed,  parol  evidence  of  ilt 
contents  was  not  allowed  to  be  given,  even  though  it  appeared  that  it 
had  been  so  destroyed  by  the  wrongful  act  of  tlie  party  who  took  iIm 
objection  (o) ;  but  in  the  absence  of  evidence  of  the  fact  that  it  m 
unstamped  when  destroyed,  no  presumption  of  the  want  of  tt«tt|i 
anses(p).  When  an  instrument  is  offered  in  evidence  without  tk 
stamp  required  by  law,  the  opposite  counsel  should  ask  to  see  it,  ind 
object  imtnedifttety ;  for  as  the  defect  appears  on  the  face  of  it.  it  "iH 
be  too  late  to  do  so  after  it  lias  been  put  in  and  read  (9),  even  if  tlat 
has  happened  from  accidental  neglect  of  the  counsel,  after  hanif 
asked  to  see  il  (r). 


SECTION  XI. 

Of  the  Cohpetenct  or  Witrebses. 

What  Persons  are  Competent.] — All  are  competent  witoesses,  »1» 
are  of  sune  mind  ;  capable  of  understanding  and  of  feeling  tlie  ob- 
ligation of  an  oath  ;  and  not  disqualified  by  infamy,  relationship,  or 


■ciHici,  aiiuuugu  a  prupcr  groun< 
■-  andenundiiig  of  a  child,  u  nev 
ts  testimonj.  Upon  this  iubject,  experience  shovfi  that  no 
ale  as  to  age  coald  be  adopted  with  propriety ;  if  the  child,  of 
ler  age  soever,  comprehends  the  difference  between  truth  and 
,  and  believes  that  blsehood  is  a  crime,  and  will  be  punished 
D  a  future  state,  be  may  be  sworn  and  examined ;  whereas  if 
)  such  sense,  though  of  an  age  when  such  knowledge  might 
ly  be  expected,  be  cannot  be  sworn  (s).  The  same  rule 
)  persons  who  are  surmised  to  be  insane  or  idiots;  the  court 
attsfied  by  its  own  examination  of  the  state  of  their  intellects, 
admit  or  exclude  their  testimony  as  may  seem  best  to  its 
1.  A  person  with  a  mere  organic  defect,  as  one  who  is  deaf 
b,  is  not,  on  that  account,  incompetent,  provided  it  appears 

examination  of  those  who  are  acquainted  with  his  habits, 
as  a  seuse  of  the  obligation  of  an  oath  on  the  conscience, 
wer  of  understanding  and  answering  questions  (f).  In  this 
<e  person  acquainted  with  the  s^s  by  which  he  is  accustomed 
f  his  meaning  must  be  sworn  truly  to  interpret  between  the 
d  the  witness;  and  being  so  sworn  (u),  must  first  interpret 
aid  to  him  the  oath, and  inform  the  court  that  he  understands 
pts  it ;  and  then  roust  interpret  to  him  the  questions  asked, 
m  his  answers  as  he  gives  them ;  and  if,  after  the  jury  are 
the  witness,  though  adult  and  of  sufGcient  intellect,  appears 
no  idea  of  a  future  state  of  rewards  and  puntshments,  an 

should  be  directed  (d).     In  cases  of  great  importance,  where 
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class  of  peraona  incompetent  are  thoae  who  deny  all  religious  unctiou 
of  every  kind  and  who,  therefore,  underetand  no  peculiar  sanctiljiiii 
an  appeal  to  heaven.  It  it  not,  however,  neceuary  that  the  partj 
■hould  believe  in  the  Old  or  New  Testament ;  noi  is  it  any  objedioi 
that  his  belief  is  of  the  wildest  and  moat  superatitious  kind;  if  be 
believes  in  a  superior  intelligence,  the  pnnisher  of  falsehood  inifi- 
tare  slate,  he  is  a  competent  nitneas(x).  Jews,  Mabometani,-G«B- 
toos,  and  Deists,  may,  therefore,  be  sworn  in  such  manner  as,  accord- 
ing; to  their  own  apprehension,  ii  binding  on  their  consciences.  Ithu 
been  sometiroes  allowed  to  a  counsel  to  question  witnesses  on  the  Mtr 
dire  as  to  their  religious  belief;  but  it  may  be  doubted  whether  a  wit- 
ness would  not  be  justified  in  inusting,  when  so  questioned,  oa  ibe 
simple  answer  that  he  considers  the  oath  administered  in  the  usoil 
form  binding  on  his  own  conscieoce,  and  in  declining  to  answer  fiu- 
ther;  for  a  confession,  tbua  forced  from  him,  of  a  disbelief  in  a  lUtt 
of  retribution,  would  certainly  be  esteemed  as  disgraceful  in  a  coart  of 
justice,  and  there  seems  no  reason  why  a  person  should  thus  be  taxed, 
perhaps  to  his  own  infinite  prejudice,  merely  because  he  appears  to 
perform  a  public  duty  In  obedience  to  a  subpcena.  At  all  events,  itii 
quite  clear  that  a  witness  may  properly  refuse  to  answer  any  questiots 
which  go  beyond  an  inquiry  into  his  belief  in  a  superior  being  to  «hM 
man  is  answerable ;  and  that  it  is  the  duty  of  counsel  to  refuse,  bo«- 
ever  urged,  to  put  such  questions,  which  are  altogether  iropertinat 
and  vexatious. 

The  common  and  regular  way  of  swearing  by  a  Christian  is  on  At 
four  Evangelists,  viz.  the  New  Testament  (y).  All  witnesses,  indeed, 
must  be  sworn  after  a  form,  the  obligation  of  which  they  acknowledge; 
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oath  in  the  usoal  form,  there  seems  no  just  ground  for  troubling  him 
irith  further  questions.  It  is  certain,  that  in  whatever  form  he  con- 
tents to  be  sworn,  e,  g,  if  though  Christian  he  declines  to  be  sworn  on 
the  New,  but  consents  to  be  sworn  on  the  Old  Testament  ((f),  he  may 
be  afterwards  asked  whether  he  holds  such  oath  binding  on  his  con-> 
science ;  but  not  whether  he  considers  any  other  form  of  oath  more 
binding  (e)  :  for  he  will  be  liable,  if  he  gi?es  false  testimony,  to  the 
penalties  of  perjury  (/*). 

Affirmation  by  Quakers^  Moravians^  Separatists,  ^c] — ^The  case 
of  quakers  rested  on  another  ground  than  that  of  incompetency ; 
they  did  not  insist  on  a  particular  kind  of  oath  ;  but  they  refused  to 
be  sworn  at  all ;  admitting  that  on  their  affirmation  they  were  so- 
lemnly bound  to  perform  the  duty  of  speaking  the  truth  (^),  but  re- 
fusing to  consider  it  as  an  oath.  In  deference  to  a  scruple  firmly  and 
consistently  maintained,  their  affirmation  was  allowed  in  civil  cases  (A); 
and  in  criminal  cases,  their  excuse  was  received  so  as  to  prevent  them 
from  suffering  the  penalties  of  contumacy,  though  not  to  admit  their 
eridence(t) ;  but  the  effect  was  occasionally  unfortunate  for  the  purposes 
of  justice.  By  a  recent  statute,  the  affirmations  of  thip  and  of  another 
class  of  dissenters,  the  Moravians,  who  bad  formed  a  similar  scruple, 
are  received  in  similar  cases  (J).  That  act,  reciting  ^*  that  it  is  expe- 
dient that  quakers  and  Moravians  should  be  allowed  to  give  evidence 
npon  their  solemn  affirmation  in  all  cases,  criminal  as  well  as  civil/' 
enacts,  '*  that  every  quaker  and  Moravian  who  shall  be  required  to 
give  evidence  in  any  case  whatever,  criminal  or  civil,  shall,  instead  of 
taking  an  oath  in  the  usual  form,  be  permitted  to  make  his  or  h^ 
solemn  affirmation  in  the  words  following  : — *  /,  A,  B.  do  solemnly^ 
sincerely y  and  truly  declare  and  affirm  ;*  which  said  affirmation  and 
declaration  shall  be  of  the  same  force  and  effect  in  all  courts  of  jus- 
tice, and  other  places  where  by  law  an  oath  is  required,  as  if  such 
quaker  or  Moravian  had  taken  an  oath  in  the  usual  form." 

The  judges  decided,  after  reference  to  6  G.  IV.  c.  50,  s.  53,  and 
9  G.  IV.  c.  32,  that  a  quaker,  &c.  was  not  a  good  juryman  on  his 
affirmation,  and  that  a  conviction  by  a  jury  on  which  a  quaker  had 


(d)  Bdmonda  ▼.   Rowe,  Ry.   &  M.  382. 
C.  N.  P.  77,  (A)  7  &  8  W.  III.  c.  34. 

(«)  The  Qtum't  case,  2  Br.  &B.  284.  (t)  2  Burr.  1117  ;  1  D.  &  R.  121. 

(/)  8elU  ▼.  Hoare,  3  Br.  &  B.  232  ;  {j)  9  G.  IV.  c.  32,  s.  1.     See  1  Stark. 

8,  C.  7  Moore,  36.  Ev.  2d  ed.  94. 


{g)  See  Ateknon  v.  Bvereti,  Cowp. 
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Krved  on  his  afBrtnation,  wu  bad,  aiid  inig;fat  be  rerened  on  em>t(l). 
But  by  bUL  3  &  4  W.  IV.  c.  49,  b.  I,  quxkera  or  Horamns  liaSi  he 
"  permitted  to  make  hi*  or  her  solemn  affirmation  or  declaratioa  in- 
stead of  talcing  an  oath,  in  all  places  and/or  all  ptirpotet  whaiuntr 
where  an  oath  is  or  shall  be  required,  either  by  the  common  lav.orbj 
any  act  of  parliament  already  made  or  hereafter  to  be  made."  Sock 
affirmation ,  &c.  has  the  ferce  and  effect  of  an  oath,  and  if  wilfidl  j  Un 
subjects  the  party  to  the  penalties  of  perjury. 

By  Stat.  3&4  W.  IV.  c.  82,  ».  I,"  SeparatisU,"  when  reqniitdos 
any  lawful  occasion  to  take  an  oath,  in  any  case  where  by  law  an  nlh 
is  or  may  be  required,  shall,  instead  of  the  usual  form,  be  permitted  U 
make  solemn  affirmation  in  the  form  there  set  forth,  which  hsitlie 
effect  of  an  oath,  and  if  wilfully  false,  subjects  the  party  to  the  penil- 
ties  of  perjury. 

Affirmation  by  Pertotu  who  have  ceased  to  be  Qaaiert  or  Matt- 
vtant.] — A  person  formerly  a  quaker,  who  had  seceded  from  that  wet 
on  some  points  of  doctrine,  retaining  their  opinions  on  the  unUwfsl- 
ness  of  swearing,  and  who,  after  stating  himself  to  be  at  the  time  "  U 
a  Moravian,"  refused  to  affirm  in  either  of  the  forms  given  by  3  &  4 
W.  IV.  c.  49,  as  one  would  admit  him  to  be  "  one  of  the  people  called 
quaker8,"and  the  other  as  "one  of  the  persuasion  of  the  peoplectlM 
quakers,"andwho  refused  to  affirm  in  the  form  prescribed  forseparstiA 
by  3  &  4  W.  IV.  c.  82,  was  held  not  admissible  as  a  witness  in  crimiBtl 
cases,  on  making  the  affirmation  of  a  Moravian  according  to  9  G.  IV. 
c.  33  (I).  This  decision  probably  occasioned  the  passing  of  I  &  2  V. 
c.  77,  and  1  &  2  V.  c.  105,  two  or  three  months  after. 

The  multiplicity  of  legislation  has  rendered  this  subject  so  intikmie 
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laind,  thftll  be  permitted  to  make  solemn  affirmation  and 
]  in  Hen  thereof;  and  whereas  the  same  privilege  has  by 
t  acts  of  paritament  [mz.  3  &  4  W.  IV.  c.  49,  and  c.  83» 
B  extended  in  all  cases  to  the  persons  called  qoakers  and 
;   and  whereas  it  is  expedient  and  fitting  that  the  aforesaid 
loold  be  extended  to  such  persons  as  have  been  qoakers  and 
,  hut  have  eeaeed  to  belong  (m)  to  either  of  such  religious 
ons  of  Christians,  still  continuing,  nevertheless,  to  entertain 
us  objections  to  the  taking  of  an  oath  :  Be  it  therefore  en-, 
hat  it  shall  be  lawful  for  any  person  who  shall  have  been  a 
i  Moravian  to  make  solemn  affirmation  and  declaration  in 
:iDg  an  oath,  as  fully  as  it  would  be  lawfiil  for  any  such 
lo,  if  he  still  remained  a  member  of  such  religious  denomi- 
Christians,  which  said  affirmation  or  declaration  shall  be  of 
rce  and  effect  as  if  he  or  she  had  taken  an  oath  m  the  usual 
if  any  such  person,  making  such  solemn  affirmation  or  de- 
hall  be  convicted  of  having  wilfully,  ialsdy,  and  corruptly 
'  declared  any  matter  or  thing  which,  if  the  same  had  been 
le  usual  form,  would  have  amounted  to  wilful  and  corrupt 
ery  such  offender  shall  be  subject  to  the  same  pains,  penal- 
irfeitures  to  whicU  persons  convicted  of  wilful  and  corrupt 
!  or  shall  be  subject  :•  Provided  always,  that  every  such 
or  declaration  shall  be  in  the  words  following^ 

kmrimg  hem  one  of  tlie  people  called  Quakers,  \or  one  of  the  per- 
le  people  called  Qoakers,  or  of  the  united  brethren  called  Moraiians, 
mif  he],  and  entertaining  conseientioos  objections  to  the  taking  of  an 
gnnly,  sinoerdy,  and  truly  declare  and  affirm." 

ber  act  of  the  same  session  it  is  **  declared  and  enacted  (o), 
1  cases  in  which  an  oath  may  lawfully  he  *  and  '  [query, 
shall  have  been  administered  to  any  person,  either  as  a 
r  a  witness,  or  a  deponent  in  any  proceeding,  civil  or  crimi- 
f  court  of  law  or  equity  in  the  united  kingdom,  or  on  ap- 
to  any  office  or  employment,  or  on  any  occasion  whatever, 

mmett  t.  Nwitm,  8  C.  &  P.  for  permitting  afilrmation  to  be  made 

ortly  before  this  act  passed,  instead  of  an  oath  in  certain  cases/'-^ 

or  objected  to  being  sworn,  [Royal  assent,  10th  August,  1838.] 
though  not  one  of  the  So-  (o)  1  &  2  V.  c.  105,  intituled,  "An  act 

ids,  he  was  of  their  persua-  to  remove  doubts  as  to  the  validity  of 

mtiments.      Lord  Abmger  certain  oaths." — [Royal    assent,    14th 

n  to  affirm.  August,  1838.] 
V. e.  77,  intituled  *'  Anact 


i 
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■ach  penon  is  bodDd  by  the  oath  administered,  provided  the  taae 
lihBll  have  been  administered  in  tuch  fomt,  and  mth  tuck  ceremoma, 
at  tuch  perton  may  declare  to  be  bindaig,  and  every  auch  penon,  in 
case  of  wilful  false  sweario^,  may  be  coovicted  of  tbe  crime  of  peciuij 
in  the  same  manner  as  if  the  oath  had  been  administered  in  the  font 
and  with  the  ceremonies  most  commonly  adopted. 

Thifl  last  act  appears  to  have  been  intended  prospectively,  thosgb 
its  terms  are  by  no  means  dear  on  that  point.  Another  bill  iw  thii 
subject  was  lost  in  the  Lords  in  August,  1840. 

3.  Pertoju  ineonpelent  from  Infamy. — The  third  class  of  p«niM 
who  are  incompetent  as  witnesses  are  tliose  whom  the  law  considen  u 
inlkmous.  These  are,  alt  persons  convicted  of  treason  or  capital  iekn;, 
perjury,  or  subornation  of  perjury,  piracy,  swindling,  cheating,  con- 
spiracy to  charge  a  person  with  a  capital  offence,  bril»ng  a  wituento 
absent  himself,  barratry,  and  other  miademeanoun,  including  the 
crimen  falsi,  and  affecting  the  public  administration  of  justice,  or  of 
felony,  who,  in  the  case  of  felony  short  of  treason  and  not  punishable 
with  death,  have  not  been  restored  to  competency  by  completing  the 
endurance  of  the  punishment  which  has  been  adjudged  against  them 
either  in  felony  or  misdemeanour,  or  by  a  pardon  (^).  In  all  caia 
of  felony  where  a  capital  convict  is  pardoned  on  condition  of  suffer* 
ing  certain  punishment,  the  endurance  of  tbe  punishment  fiilfib  the 
condition,  and  restores  his  competency  (j).  Before  the  abolitioiiof 
benefit  of  clergy,  the  allowance  of  clei^  in  clergyable  febntes,  sad 
the  endurance  of  the  mitigated  punishment,  restored  the  offender  to 
competency  ;  but  as,  in  petty  larceny,  the  offender  was  not  ohtiged  to 
pray  his  clergy,  it  followed  that  competency  could  not  be  restored  bj 
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QM  grand  larceny**  was  before  the  commencement  of  that  act,  has  in 
fact  rendered  persons  convicted  of  stealing  to  any  extent,  capable  of 
restoration  to  competency  on  the  same  terms.     This  appears  the  true 
principle  which  had  been  broken  in  upon  by  31  G.  III.  c.  35.     The 
statute  7  &  8  G.  IV.  c.  28,  abolishing  the  benefit  of  clergy,  and  af- 
fixing punishments  directly  to  the  offences  provided  against,  was  pro* 
bably  intended  to  have  the  same  effect ;  but,  as  doubts  were  enter- 
tained whether  it  had  distinctly  accomplished  the  object,  the  9  G.  IV. 
c.  32,  8.  3,  enacts,  *'  that  where  any  offender  hath  been,  or  shall  be, 
convicted  of  any  felony  not  punishable  with  death,  and  hath  endured, 
or  shall  endure,  the  punishment  to  which  such  offender  hath  been,  or 
shall  be,  adjudged  for  the  same,  the  punishment  so  endured  hath,  and 
shall  have,  the  hke  effects  and  consequences  as  a  pardon  under  the 
great  seal,  as  to  the  felony  whereof  the  offender  was  so  convicted." 
And  by  s.  4,  in  all  cases  of  misdemeanour,  except  perjury  and  suborna- 
tion of  perjury,  the  offender  is  restored  to  competency  after  enduring 
his  punishment.     The  incompetency  of  offenders  after  the  punishment 
of  every  kind  of  offence,  except  perjury  and  subornation  of  perjury, 
if  now,  therefore,  removable  ;  but  it  remains  until  the  punishment  is 
suffered,  or  a  pardon  granted  under  the  great  seal  (s).    And  a  convict, 
having  received  judgment  of  death,  was  an  incompetent  witness, 
though  he  produced  a  pardon  under  the  sign  manual ;  for  nothing  but 
a  pardon  under  the  great  seal  would  restore  him  (t)  :  but  now,  by  7  <&  8 
G.  IV.  c.  28,  s.  13,  where  the  king  shall  extend  his  mercy  to  any 
offender  convicted  of  any  felony,  and  by  warrant  under  his  sign  manual, 
countersigned  by  a  principal  secretary  of  state,  shall  grant  to  such 
offender  either  a  free  or  conditional   pardon,  the  discharge  of  such 
offender  out  of  custody  in  the  case  of  a  free  pardon,  and  the  perform- 
ance of  the  condition  (tt)  in  case  of  a  conditional  pardon,  shall  have 
the  effect  of  a  pardon  under  the  great  seal  as  to  the  felony  in  respect 
of  which  such  pardon  was  granted  (o). 

Excommumcation  does  not  incapacitate,'] — It  was  formerly  thought 
that  excommunication  rendered  a  party  incompetent ;  but  this  notion 
has  been  done  away  by  a  statute  which  removes  all  civil  disabilities 
from  persons  suffering  under  ecclesiastical  censures  (u;).    Outlawry  on 

(9)  Ante,  p.  550.  101. 

(0  R.  T.  Gully,  1  Leach,  98  ;  1  SUrk.  (v)  See  4  G.  I.  c.  11.  s.  2  ;  5  B.  &  Cr. 

Et.  2d  ed.  100.«  585,  Doe  d.  Evans  ▼.  Evans. 

(«)  To  be  proved  bj  the  partj  who  (tr)  53  G.III.c.  127,  i.  3. 

tenders  the  witness,  2  Stark.  £v.  2d  ed. 
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civil  proceu  is  no  bar  to  the  reception  of  a  witnem  (x) ;  bnt  otttbnT 
on  an  indictment  for  treason  or  felony  operatea  while  unreTencdui 
conviction :  and,  consequently,  while  it  continues  id  force,  dis(|nslifai 
like  a  conviction  on  which  the  party  has  not  endured  the  seDt«ncc(jr). 
Made  of  thawing  that  a  Witneu  it  incotHpettnl  by  reoMm  tf 
Infamy. 1 — ^The  only  mode  of  showing  tbat  a  person  called  asa  witnoi 
is  incompetent  by  reason  of  infamy  is,  by  producing  a  record  alt 
conviction  and  judgment,  and  proving  his  identity  with  the  pulj 
convicted  (z).  The  conviction  without  tlie  judgment  will  not  ncEBct, 
as  judgment  might  have  beeo  arrested  (a) ;  and  the  recotd  will  aot 
be  complete  without  a  caption  (().  An  admisaion  by  the  party  hia- 
self  ihat  he  has  been  convicted  will  not  suffice  without  the  record(c): 
and  ^fortiori,  no  admission  that  he  has  committed  a  crime  of  whicb 
he  has  not  been  convicted,  even  perjury,  will  prevent  him  from  bdog 
a  competent  witness  {d). 

4,  Relationship  and  Connection  of  Witneuet  to  Prisoner ;  at  is  til 
case  of  Husband  or  Wife,  ipc.  or  other  Interest  in  RetiiU  of  CaMU.]— 
The  fourth  class  of  persons  incompetent  as  witnesses  are  rendered  to 
by  rdatiunship  to  the  prisoner,  or  by  interest  in  the  result  of  tlie  cidm. 
The  instances  of  incompetency  under  this  head  are  very  few  in  crimioil 
cases ;  indeed,  both  in  criminal  and  civil  cases,  there  is  only  one  ■»■ 
lationship  wliich  disqualifies,  viz.  that  of  husband  and  wife.  la  in 
cases,  except  those  where  either  husband  or  wife  complaiu  of  u 
injury  directly  inflicted  by  the  one  on  the  other,  can  either  party  ii 
this  connection  give  evidence  for  or  against  the  other.  They  caooot 
be  witnesses  for  each  other,  because  their  interests  are  supposed  to  be 
the  same ;  nor  can  they  be  either  required  or  allowed  to  give  advene 
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accused  of  the  larceny  (/),  nor  to  be  sworn  or  give  evidence 

another  in  case  of  theft,  &c.  if  her  husband  be  concerned, 

material  against  another,  and  not  directly  against  her  hus* 

),  Dor  to  prove  an  alUn  set  up  by  a  prisoner  arraigned  and  tried 

r  husband  for  a  felony  charged  against  them  jointly,  though  such 

e  totally  unconnected  with  her  husband's  defence  of  a  similar 

ipported  by  other  testimony.     For  as  her  evidence  would  go  to 

iiat  the  witness  against  her.  husband  was  mistaken  as  to  the  other 

er,  that  would  be  to  benefit  her  husband  incidentally  by  indirectly 

ning  the  eyidence  against  him  as  well  as  against  the  prisoner,  on 

i  behalf  she  was  examined  {h).    And  it  had  been  long  before  held 

sdemeanour,  that  the  wife  of  one  of  several  defendants  charged  as 

pirators  could  not  be  a  witness  for  the  others,  as  their  acquittal 

It  incidentally  procure  the  discharge  of  her  husband  (t).     But  if 

evidence  of  either  husband  or  wife  'can  have  no  further  effect  than 

itent  possibility  of  inconvenience  to  the  other,  without  contradicting 

or  her  testimony  previously  g^ven  in  the  same  cause,  and  without 

iminating,  or  furnishing  matter  which  might  be  used  as  evidence  to 

ipport  a  charge  against  that  other,  a  mere  tendency  in  tlie  proof  to 

tve  that  effect  will  not  prevent  the  testimony  from  being  given ;   but 

be  witness  may  object  to  undergo  the  examination,  as  likely  to  crimi- 

late  the  wife  or  husband.    Thus  where  a  pauper  woman  who  had 

leen  married,  was  removed  to  her  maiden  settlement,  the  removal  was 

npported  by  proof  that  the  man  to  whom  she  married  had  before  his 

marriage  to  her  been  married  to  another  woman,  who  was  still  alive  at 

die  time  of  the  second  marriage ;  and  it  was  held  that  this  might  be 

properly  proved  by  the  first  wife  (j). 

In  cases  of  personal  violence  or  wrong,  however,  the  wife  is  from 

necessity  a  competent  witness  against  the  husband,  and  the  husband 

against  the  wife ;   thus  the  wife  has  been  admitted  to  give  evidence 

agaiost  her  husband,  on   a  charge  against  him  for  attempting  to 

poison  (i(),  or  for  assaulting  or  assisting  in  a  rape  on  her(/);  or  on 


(/)  R.  T.  Ast,  Carr.  Cr.  L.  66,  Mac-  (i )  R.  v.  Lockyer  and  others,  5  Esp. 

wiw,  C.B.,  and  Lawrence,  J.,  from  N.  P.  C.  107. 

Mi.Aliey't  MSS.  U)  R'  ^.All Saint»,Worce»ter  {Ink.), 

(y)  Dalt.  c.  Ill,  cited  1  Hale,  P.  C.  6  M.  &  S.  194,  overruling  R,  ▼.  Ctiviger, 

301.    Seemi,  after  her  husband's  con-  2  T.  R.  263. 

nction.  R,  t.  Matthew  Williomt,  cor.  (*)  R.v.  Whitehoute,  2  Russ.  C.  &  M. 

^idmoR,  B.,  8  C.  «c  P.  284  ;   but  see  606. 

«.▼.  GraZ/ffli,  Car.  C.  L.  66.  (/)    BuU.  N.  P.    187,    Castlehaven** 

(»)  R.  T.  Hood,  1  Mood.  C.  C.  281  ;  (Lord)  case  ;  1  Ilalc,  301  ;  2  hUrk.  Ev. 

&  ▼.  Jotfpk  Smith  and  others,  id.  289.  900,  2d  ed. 
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any  other  cbar^  affecting  her  liberty  Kod  penon  (m).  On  a  dnigc 
of  conspiracy  to  effect  the  marriage  of  a  mioor  by  uulawfiil  meaai,  Ik 
lady,  evea  though  lawfully  married,  is  a  witness  againat  hei  hu- 
band  (n)  ;  thongh  a  hiuband  has  been  rejected  by  Lord  TtMttrda  m 
an  indictment  for  conspiring  to  efiect  bis  marriage  ;  and  it  Menu  tint 
wherever  the  one  party  would  be  a  wititeu  against  the  other,  tfatt 
party  is  competent  for  the  other  (o). 

No  otLer  tie  except  that  of  marriage,  nor  any  relationship,  bov- 
ever  near,  disqualifies  a  witness.  A  parent  may  be  a  witneu  foi  « 
against  a  child,  brothers  and  sisters  for  or  agaiost  each  oUiei,  isd 
parties  who  hare  cohabited  for  however  long  a  time  without  mar- 
riage ;  and  each  of  these  may  be  compelled  to  give  evidence  againri 
the  party  to  whom  be  or  she  is  related.  Where,  however,  a  wonu 
had  always  passed  as  the  wife  of  the  prisoner,  and  had  been  to 
alluded  to  by  him  during  tlie  trial,  Lord  Kenyan  refused  to  alio* 
her  to  be  examined  for  him  on  her  proposbg  to  be  sworn,  and 
denying  the  marriage  (p). 

Witnesses  incompetent  on  the  ground  of  Interett.'\ — The  objection 
on  the  ground  of  interest  in  the  result,  which  in  civil  cases  has  caiixd 
fi^uent  discussion,  and  given  rise  to  many  distinctions,  can  nielj 
arise  in  criminal  prosecutioos.  As  the  proceedings  are  carried  oa  ii 
the  name  of  the  crowo,  and  are  assumed  to  be  for  the  sake  of  public 
justice,  the  party  aggrieved,  or  the  prosecutor,  is  a  competent  witoea 
in  support  of  the  charge,  and,  of  course,  his  wife  may  also  be  a  witnesL 
For  in  the  eye  of  the  law  tlie  prosecutor  has  no  direct  interest  in  tlM 
result,  not  being  liable  to  costs,  if  the  prisoner  ia  acquitted  (9) ;  nor 
does  his  right  to  receive  costs  where  the  court  may  grant  them  (r)  ia 
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f  an  indictiiieDt  preferred  at  common  law  before  5  &  6  W.  IV.  c.  50, 
>r  not  repairing  a  highway,  was  held  ootdisquahfied,  notwithstanding 
is  contingent  right  to  receive  costs  on  a  certificate,  or  his  then  possible, 
lability  to  pay  them  (s). 

In  cases  of  larceny,  the  party  whose  goods  were  stolen  is  competent, 
hough  the  restitution  of  his  goods  may  depend  on  the  result  of  the 
rial  (0 ;  but  this  rule  perhaps  might  arise  from  the  particular  word- 
ng  of  the  statute  21  H.  VIII.  c.  1 1,  by  which  restitution  was  given  («), 
Klbre  that  act  was  repealed  by  7  &  8  G.  IV.  c.  27,  and  replaced  by 
r  &  8  G.  IV.  c.  29,  8.  57  :  for  the  party  aggrieved  or  dispossessed  by 
brcible  entry  is  not  a  competent  witness  for  the  prosecution  on  the 
trial  of  an  indictment  on  the  statute  for  a  forcible  entry,  because  on 
conviction  he  is  entitled  to  be  restored  to  the  premises  from  which  he 
lias  been  ejected  (v). 

Competency  in  case  of  Forgery  ^  or  aiding  that  Offence y  if  it  is  a 
Misdemeanour.'] — Until  lately,  by  a  strange  anomaly  of  the  law  in 
cases  of  forgery,  the  party  by  whom  the  instrument  charged  as  a 
forgery  purported  to  be  executed  or  signed,  was  not  competent  to 
deny  its  genuineness  on  oath  ;  so  that  the  most  satisfactory  proof  was 
excluded;  but  this  is  altered  by  9  G.  IV.  c.  32,  s.  2.  The  section  is 
Dot  subjoined,  as  no  ofifence  relating  to  forgery  is  tried  at  the  quarter 
lessions. 

Party  entitled  to  a  Reward,'] — A  party  who  will  be  entitled  to  a 
reward  on  conviction,  whether  given  by  statute,  or  offered  by  procla- 
mation, or  by  a  private  individual,  is  a  competent  witness  (w).  And  a 
oaan  will  not  be  disqualified  by  having  laid  a  wager  on  the  result  of 
the  trial  (x),  though  in  each  case,  and  especially  in  the  last,  his  credit 
would  be  materially  afiected. 

Accomplice  is  competent,] — An  accomplice,  though  brought  in  cus- 
tody, and  giving  evidence  under  the  expectation  of  a  pardon,  is  a 
competent  witness.  The  usual  mode  of  admitting  him  to  give  evi- 
dence is  on  the  motion  of  counsel,  who  having  read  the  depositions, 


(«)  See  R,  ▼.  Hammerimith  (Ink,),  B.  &  C.  549 ;  4  Man.&  R.  471,  iS'.  C. 
1  Stark.  C.  N.  P.  357.  {tc)  Rioters,  case  of  the,  in  1780»  1 

(/)  R.  ▼.  Muscat,  10  Mod.  193.  Leach,  314,  in  note.    See  1  SUrk.  £t. 

(«)  See  the  Reporter's  note,  R,  v.  2d  ed.  138, 139. 
Beowm,  Ry.  &  M.  N.  P.  C.  242.  (j:*)  R.  v.  Fbx,  1  Stra.  59  i. 

(v)  R.  v.  BeatfOH ;  R,  ▼.  Williams^  9 
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takes  on  himself  the  responubility  of  atatin^  to  the  coart,  that  m  hit 
judgment  it  is  necessary  to  the  ends  of  justice  that  the  acconjilMX 
should  go  before  the  grand  jury.  As  that  conrae  ia  for  thejaitifin- 
tion  of  the  gaoler,  for  carrying  the  witnesa  who  happens  to  be  tn  bii 
custody  before  them,  it  is  no  objection  to  the  evidence  of  an  accompliu 
that  he  has  been  irregularly  and  improperly  taken  before  the  giud 
jury  (y).  Indeed,  (he  implied  condition  of  pardon  under  which  u 
accomplice  makes  his  disclosure  is,  not  that  tlie  prisoner  ibali  be 
convicted,  but  that  he  shall  gire  a  candid  and  fair  account  of  ihc 
transaction ;  where  he  does  this  to  the  satisfactioB  of  the  court,  be 
wilt  receive  his  pardon,  though  there  should  be  an  acquittal ;  sod  as 
the  other  band,  if  he  obstinately  prevaricates,  he  may  be  ordered  atn 
custody,  indicted,  tried,  and  puniihed. 

In  order  to  identify  prisoners,  a  witness  may  be  asked  in  dlrttt 
terras  whether  any  of  the  prisoners  jointly  indicted  with  the  party  tried 
is  the  person  he  means  (z). 

Partiet  jointly  Indicted,  hou>  made  Wilneuet  Jar  each  olhtr.\— 
In  genera),  one  of  several  defendants  standing  jointly  indicted,  ii 
not  a  competent  witness  for  his  fellows  ;  nor  though  be  has  suffeitd 
judgment  by  default  before  their  trial  (a).  But  where  there  is  no 
case  for  the  jury  against  one  party,  the  court  may,  in  its  dixn- 
tion,  allow  of  his  acquittal  in  any  stage  of  the  cause  before  tbe 
reply,  in  order  that  he  may  be  examined  as  a  witness  for  the  otbn 
defendants  (6) ;  but  he  is  not  entitled  to  demand  an  acquittal  until 
all  the  other  evidence  for  the  defendants  is  concluded  (c),  and  ibt 
whole  case  is  thus  ready  for  the  jury((i).  But  the  counsel  for  tbe 
prosecution  in  misdemeanour  is  entitled,  before  he  opens  his  caM,U 
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■ons  were  severally  indicted  (as  they  must  be)  for  perjury  alleged  to 
be  committed  in  the  same  deposition,  the  two  who  were  not  yet  tried, 
but  had  pleaded,  were  held  good  witnesses  on  the  first  trial  for  the  de- 
fendant, however  strong  their  bias,  having  no  legal  interest  in  that 

issue  (/)• 

■ 

Parishioners,  InhabitantSy  or  Parish  Officers,  how  made  Wit- 
messes. 1 — ^The  parishioners  or  inhabitants  of  parishes,  townships,  and 
other  places,  were  formerly  not  admissible  witnesses  to  prove  the 
oommission  of  offences  within  their  parishes,  for  which  pecuniary 
penalties  were  inflicted,  applicable  to  the  use  of  their  poor. 

But  it  was  provided  in  1787  (^),  that  the  '*  inhabitants  of  every 
parish  should  be  deemed  competent  witnesses  for  the  purpose  of 
proving  the  commission  of  any  offence  within  the  limits  of  their  parish, 
notwithstanding  the  penalty  incurred  by  such  offence,  or  any  part 
thereof,  may  be  given  to  the  poor  of  such  parish,  or  otherwise,  for 
the  benefit  or  use  or  in  aid  or  exoneration  of  such  parish ;  so  as  the 
penalty  to  be  recovered  shall  not  exceed  the  sum  of  20/."  And  this 
exception  to  the  general  rule  of  incompetency  from  interest  was  fur- 
ther extended  in  1814  (A);  since  which  <*  no  inhabitant  or  person  rated, 
or  liable  to  be  rated,  to  any  rates  or  cesses  of  any  district,  parish,  town- 
ship, or  hamlet,  or  wholly  or  in  part  maintained  or  supported  thereby, 
or  executing  or  holding  any  office  thereof  or  therein,  shall,  before  any 
court  or  persons  whatsoever,  be  deemed  and  taken  to  be,  by  reason 
thereof,  an  incompetent  witness  for  or  against  such  district,  parish, 
&c.  in  any  matter  relating  to  such  rates  or  cesses ;  or  to  the  boundary 
between  such  district,  d:c.  and  any  adjoining  district,  &c. ;  or  to  any 
order  of  removal  to  or  from  such  district,  &c. ;  or  the  settlement  of  any 
pauper  in  such  district,  &c. ;  or  touching  any  bastards  chargeable,  or 
Likely  so  to  be,  to  such  district,  &c. ;  or  the  recovery  of  any  sums  for 
the  charge  or  maintenance  of  such  bastards ;  or  the  election  or  ap- 
pointment of  any  officer  or  officers ;  or  the  allowance  of  accounts  of 
any  officer  of  such  district.'* 

This  act  was  held  not  to  render  inhabitants  rated  to  highway  rate^ 
or  liable  to  be  so  rated,  competent  witnesses  for  the  district  indicted 


(/)  1  Hale,  305.  236 ;  R,  ▼.  BUhop's  Auckland,  1  M.  & 

iff)  27  6.  III.  c.  29.  Rob.  286.     See  also  J2.  ▼.  Wobum,  10 

(A)  54  Geo.  111.  c.  107.  East,  699,  pott. 
(t )  Oxenden  y.  Palmer,  2  B.  &  Adol. 
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Ibr  not  repairing  a  highway  (i) :  that  decifim,  bowerer,  witli  mm 
others  which  were  Tounded  on  it,  was  afterwards  denied  to  be  Uw(j). 

And  now,  in  order  to  retnoTe  all  doubt  whether  persons  are  br  kw 
competent  to  give  evidence  in  cases  where  they  have  been  fomwrij 
held  to  be  disqualified  b;  the  liability  to  pay  parochial  rates,  it  it  en- 
acted (i),  that  from  and  afler  the  passing  of  this  act  [3  July,  1640]  no 
penon  called  aa  a  witness  on  atty  trial,  in  any  court  whatever,  m>j 
and  shall  be  disabled  or  prevented  from  giving  evidence  by  reason  dbIj 
of  such  person  being,  as  the  inhabitant  of  any  parish  or  tovndrp, 
rated  or  assessed,  or  liable  to  be  rated  or  assessed,  to  the  relief  of  At 
poor,  or  for  and  towards  the  maintenance  of  church,  chapel,  or  higfa- 
ways,  or  for  any  other  purpose  whatever. 

The  overseer  of  a  pariah  appealing  to  sessions,  wns  held  not  a  compe- 
tent witness  to  prove  the  notice  of  appeal  (0.  But  it  has  since  been  «• 
acted  (m),  that  no  churchwarden,  overseer,  or  other  officer,  to  or  for  bdt 
parish,  township,  or  union,  or  any  person  rated  or  assessed,  or  liable  to 
he  rated  or  assessed  as  aforesaid,  shall  be  disabled  or  prevented  fraa 
giving  evidence  on  any  trial,  appeal,  or  other  proceeding,  by  reason  odIj 
of  his  being  a  party  to  such  trial,  &c. ,  or  of  his  being  liable  to  n»ti  ii 
respect  thereof,  when  he  shall  be  only  a  nominal  parly  to  Rich  trill, 
&c.  and  sliall  be  only  liable  to  contribute  to  such  costs  in  commog 
with  others  the  ratepayers  of  snch  parish,  &o. 

Tnhabitants  ofCountiei.] — On  an  indictment  against  private  penooi 
or  corporate  bodies  for  (he  non-repair  of  bridges,  and  the  hi^wm 
thereto  belonging,  which  they  are  liable  to  repair,  inhabitants  of  ik 
county  are  made  competent  witnesses  for  the  prosecution  by  Hs- 

tiit(>Cfi^.       RplVirp.    this    art    ttipv  iu4>m    In    hav*    h^rn    thniirht    nihiB- 


Before  this  act  they  seem  to  have  been  thought  i 
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SECTION  XII. 
Of  Calling  and  Examining  Witnesses. 

Witnesses  desired  to  withdraw,] — In  cases  of  importance,  it  is  fre- 
quently requested  by  one  party,  at  the  commencement  of  the  trial,  that 
the  witnesses  may  withdraw,  in  order  that  they  may  not  hear  the 
examination  of  each  other,  or  the  speeches  of  counsel.  This  request  is 
always  complied  with ;  and  is  generally  accompanied  by  an  intimation 
rrom  the  court,  that  if  any  witnesses  remain,  in  disobedience  of  its 
order,  they  will  not  be  admitted  to  give  evidence.  It  seems,  however, 
very  questionable  whether  the  court  could  so  far  act  on  this  order  as 
to  refuse  to  examine  a  witness  who  should  remain  ;  for  it  is  difficult  to 
show  by  what  authority  a  court  can  introduce  a  new  kind  of  disability 
to  deprive  a  party  not  implicated  in  such  misconduct,  of  testimony 
to  which  he  is  otherwise  by  law  entitled  ;  and  the  consequence  of  hold- 
ing such  disability  absolute  would  be  to  enable  reluctant  witnesses  to 
avoid  the  necessity  of  giving  evidence,  by  disobeying  the  order  of  the 
eoart,  and  causii%  that  disobedience  to  be  intimated  to  the  party 
against  whom  they  are  necessarily  called,  but  whom  they  wish  to 
fiivour.  At  all  events,  the  refusal  must  be  a  mere  act  of  discretion  in 
the  court  (g),  and  cannot  be  required  as  a  matter  of  right  by  the  op- 
posing counsel.  By  the  uniform  practice  of  all  courts,  the  attornies  on 
both  sides,  whose  presence  is  necessary  to  the  conduct  of  the  case, 
are  excepted  from  the  general  order  (r) ;  and  it  is  usual  and  reason- 
able to  extend  the  same  indulgence  to  witnesses  who  are  merely  to 
prove  matters  of  form,  to  medical  witnesses,  and  to  witnesses  to  cha- 
racter. 

Obligation  of  Witness  to  appear, — Calling  him  on  his  Recogni" 
zance,'] — If  witnesses,  when  called,  do  not  appear,  they  may  be  called 
on  their  recognizances  if  bound  over  to  give  evidence,  or  on  their 
subpcBnas  if  subpoenaed  to  attend,  with  a  view  to  ulterior  proceedings. 
Where  the  absconding  or  absence  of  a  material  witness  for  the  prose- 
cution can  be  traced  to  the  acts  or  connivance  of  the  prisoner  or  his 
friends,  the  practice  is  that  the  prisoner  is  not  discharged  on  his  own 
recognizance  only,  but  two  other  persons  are  required  to  enter  into 
heavy  recognizances  for  his  appearance.     But  in  cases  where  no  collu- 

{q)  R.  ▼.   Wylde,   6  C.  &  P.  380;  Everett  Y.Loufdham,  5  C&V.  91,  aee.: 

Bernnum  ▼.  EUice,  4  C.  &  P.  585.  but  R.  ▼.  Webb,  2  Stark.  £▼.  2d  ed. 

(r)  Per  Littledale,  J.,  Pomeroy  t.  1733,  contra. 
Baddeleyf   Ry.   &  M.  N.  P.  C.  430; 
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sion  between  the  prisoner  or  his  friends  and  the  absent  witnea  ip-  ! 
pears,  the  practice  is  to  discharge  him  on  his  own  reGi^niaDU  ! 
only  (*). 

Tbe  means  of  securing  the  attendance  of  witnesses  has  been  con- 
sidered already  (() ;  the  expenses  of  their  attendance  will  be  included 
in  the  consideration  of  costs  (u).  In  civil  cases,  a  witness,  who  Im 
come  from  a  distance,  may  refuse  to  be  sworn  till  bis  eipeniei  in  ! 
paid  or  secured ;  but  no  witness  has  a  right  to  make  this  demuMi  ■ 
criminal  cases  (u).  Witnesses  who  have  been  regularly  subpaaaed 
or  bound  over,  ought  to  attend,  although  they  may  hare  reasoa  to 
think  that  they  will  be  prevented  from  giving  evideoce  by  a  vaUd  ab- 
jection to  their  competency ;  and  if  subpanaed  to  produce  docameoti, 
ought  to  bring  them,  though  they  may  be  committed  to  their  an 
under  circumstances  which  may  ultimately  excuse  them  from  produciog 
them  ;  for  it  would  be  dangerous  if  witnesses  were  encouraged  to  take 
upon  themselves  to  decide  on  the  admissibility  of  the  proofs  required 
of  them.  And  therefore,  where  a  prisoner  was  indicted  for  itealiig 
certain  clover  seed,  the  property  of  a  woman  who  bad  been  boand 
over  by  recognizance  to  give  evidence,  and,  before  the  trial,  she  becune 
the  wife  of  the  prisoner,  on  her  failing  to  appear.  Lord  EllenboroMji 
refused  to  discharge  her  recognizance,  although  he  admitted  that,  if 


(*)  Per  Paltaon,  J.,  in  R.  y.  Bford- 
mare,    7  C.  &  P.  497.     Indictmeat   fbr 

felonj  wu  not  preferred  on  ■ccount  of 
absence  of  accomplice  airora  to  be  a  ma- 
terial witneai,  and  that  hia  aUendance  at 
the  neilatiizes  migbtbeiniured.  (Seep. 
4e7).(TlieaffidayitwaabTtheco[nmit[iiD[ 


had  applied  to  the  proaecntor  to  Midi 
tbe  matter  without  a  trial,  aajing  bokj 
ihauld  not  be  wantjag  if  it  eoold  k 
aettled.  The  jadge  remanded  the  pi- 
■oner  till  the  neit  aaaiaei,  naicn  hi 
catered  into  recognixance,  with  tn 
'   '    appearinjc    there,  finif 
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ieh^d  appeared,  she  could  not  have  been  examiaed  against  her 
ittband(v). 

WitMesses  how  called  by  Counsel.] — The  witnesses  are  called  by  the 

CMiniel  on  either  side  in  the  order  which  they  deem  proper.     Where 

there  »  more  than  one  counsel  on  a  side,  they  usually  examine  in  turn ; 

but  this  is  mere  matter  of  arrangement  among  themselves,  not  subject 

to  any  interference  from  the  adversary,  or  the  court :  and  a  leading 

ecMiDsel  may  not  only  take  the  examination  of  such  witnesses  as  he 

thinks  fit  CD  himself,  but  may  take  a  witness  out  of  the  hands  of  his 

jsnior  after  an  examination  has  begun  (x).    In  felonies,  it  is  usual  for 

the  prosecutor  to  call  every  witness  whose  name  is  on  the  back  of  the 

bfll,  in  order  to  their  cross-examination  by  the  other  side,  or  by  the 

judge  (3f). 

And  if,  after  the  case  for  the  prosecution  has  closed,  there  are  any 

witnesses  on  the  back  of  the  indictment  whom  the  counsel  has  omitted 

to  call,  the  court,  in  tlie  exercise  of  its  discretion,  may,  and  generally 

will,  in  case  of  felony,  require  them  to  be  called  into  the  box,  that  the 

prisoner  may  have  the  opportunity  of  cross-examining  them  (z).     In 

cases  of  misdemeanour,  it  is  not  usual  to  allow  this  privilege,  but  to 

Vave  the  defendant  to  take  the  responsibility  of  calling  such  persons  as 

Us  own  witnesses,  if  he  thinks  they  can  depose  any  thing  in  his  favour ; 

Vat  AldersoH,  B.,  has  held  otherwise  in  a  case  of  sedition  (a). 

Privilege  of  AttomieSf  SfC.  not  to  answer  certain  Mat iers.]-— In 
{eneral,  a  witness  may  be  examined  as  to  all  matters  which  are  not 
pririleged  from  disclosure  for  the  sake  of  others,  or  which  do  not  tend 
to  ibow  that  he  has  himself  been  guilty  of  an  indictable  offence,  or  of 
lome  conduct  which  will  render  him  infamous.  Tlie  privilege  which 
prevents  the  disclosing  communications  made  to  him,  is  strictly  con- 
fined to  such  as  have  been  made  by,  or  on  behalf  of,  a  client  to  him 
as  connsel,  solicitor,  or  attorney  (b).  And  therefore,  physicians, 
dergymen,  and  friends  to  whom  communications  have  been  made  in 
the  strictest  confidence,  have  been  compelled  on  their  oaths  to  disclose 
wch  communications  (c).     And  even  a  clerk  to  the  commissioners  of 


(»)  Cbdmsford  Assises,  1817,  Dick-       call  on  the  prosecutor's  counsel  to  do  so, 
I's  MSS.,  3  Dick.  Pract.  Expos.       R.  ▼.  Vincent  and  others,  9  C.  &  P.  91. 


935.  (a)  R.  V.  Vincent  and  others. 

(x)  Doev.  IZoe,  2  Campb.  280.  (*)  R-  ▼    The  Duchess  qf  Kingston, 

(y)  R.  T.  Simmonds,  1  C.  &  P.  84  ;  20  How.  St.  Tr.  612. 

B.  T.  Whitehead,  id.  322,  n.  (c)  -R.  v.  Sparkes,  cited  in  Du  Barre 

(i)  Bot  this  is  not  of  course  even  in  v.  Liveite,  Peake,  N.  P.  C.  78. 

felooj,  10  as  to  entitle  the  prisoner  to 

o  o 
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Uie  income  tan  may  be  compelled  in  a  court  of  justice  to  itatc&cti 
with  which  he  has  become  acquainted  in  his  official  character,  ud 
which  he  is  bound  by  his  oath  of  office  to  codccbI,  for  the  act  mnst  bt 
taken  to  have  implicitly  excepted  evidence  giTen  by  a  wiineu  in » 
court  of  justice  under  a  subpcetia  (if).  But  the  privilege  by  whid 
legal  advisers  are  privileged,  or  rather  precluded  from  discloiiug  what 
has  been  confidentially  imparted  to  them,  extends  to  the  ckrk  ofu 
attorney  (e)  ;  to  an  agent  of  an  attorney  (/)  ;  to  an  interpreter  b^ 
tween  an  attorney  and  client  (;);  and  to  a  barrister's  clerk,  if  it  a 
proposed  to  examine  him  as  to  the  time  when  a  particular  retuMf 
was  delivered  for  his  master  (A).  But  if  a  person,  who  is  not  u 
attorney,  has  been  consulted  under  the  erroneous  impression  that  k 
is  one,  he  will  be  obliged  to  disclose  all  that  was  told  him  by  a  pifty 
under  the  error  (i). 

To  what  matters  this  privilege  extends  is  still,  to  a  certain  d^rtt, 
unsettled ;  but  there  are  some  rules  respecting  it  which  ar«  Inc  ftoa 
doubt.  Thus,  it  is  clear  that  an  attorney  may  be  required  to  speak  to 
any  matter  which  he  knew  before  he  was  retained,  or  the  kno«ld^ 
of  which  he  has  obtained  from  facts  independentof  any  confidence;  h, 
to  prove  his  client's  handwriting;  to  prove  the  execution  of  a  dted 
which  he  has  attested  {j) ;  or  to  prove  matters  which  he  has  leaned 
since  his  employment  ceased  (k).  This  privilege  is  not  confised  is 
matters  commimicated  in  reference  to  a  suit  or  prosecution  aiiiidpattii 
or  pending,  but  is  extended  to  all  matters  communicated  lo  him  inlh* 
ordinary  scope  of  his  professional  employment  as  an  altornev  (0-  "^ 
nitted  tltem  to  writing  in  the  course  o 
mploymenl  (m).     In  all  cases,  the  privilege  is  not  that  of  the  wi 
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bat  of  his  dieot ;  and  he  may  be  stopped,  though  he  should  make  no 
objection  to  answer  (n).  But  if  the  client  himself  examine  his  attorney 
as  to  a  matter  which  has  been  the  subject  of  con6dential  communi- 
cation, he  waives  the  privilege,  and  opens  all  communications  on  that 
•object  to  the  cross-examining  counsel  (o). 


What  Qnestion  a  Witness  is  personally  privileged  from  Answering .] 
— ^A  witness  is  privileged  from  answering  all  questions,  the  answers  to 
which  would  tend  to  expose  him  to  punishment,  or  to  a  criminal  charge, 
e.  ^.  to  convict  him  of  usury  (p),  or  to  a  forfeiture,  unless  the  time  for 
leGOvering  it  has  expired  (q);  and,  therefore,  a  surgeon  has  been  holden 
privileged  to  refuse  giving  evidence  of  a  duel,  at  which  he  attended 
professionally  to  assist  one  of  the  parties  in  case  of  a  wound,  by  which 
he  became  implicated  in  the  transaction  (r).  And  a  witness  is  further 
privileged  from  answering  any  questions  tending  to  criminate  him,  or 
which  may  produce  answers  degrading  to  his  character  («).  But  it 
teems  that  such  questions  may  legally  be  (uked  if  they  do  not  include 
matter  which  must  be  evidenced  by  a  record  (t) ;  though  the  inquiry 
OQght  not  to  be  pursued  after  the  witness  has  once  objected;  and 
Lord  Tenterden  refused  to  permit  counsel  to  comment  on  the  refusal 
of  a  witness  to  answer  so  as  to  imply  an  admission  of  the  charge  (u). 
The  witness  must  object,  not  the  counsel  (v).  If  the  witness  chooses 
to  answer,  unless  the  matter  directly  relates  to  the  subject  of  the  trial, 
the  party  asking  the  question  is  bound  by  his  answer,  and  cannot  give 
evidence  to  contradict  him  on  the  collateral  issue,  which  he,  or  those 
who  call  him,  may  not  be  prepared  to  enter  upon  (w). 

A  witness  is  never  privileged  from  answering  any  question  because 
it  may  tend,  not  to  expose  him  to  a  penalty  or  forfeiture,  but  to  esta- 
blish that  he  owes  a  debt,  or  otherwise  to  subject  him  to  a  civil 
action  (x).    But  this  rule  does  not  compel  a  person  who  is  a  party  in 


(m)  WiUon  ▼.  RatitU,  4  T.  R.  759. 

(o)  VaUUaU  ▼.  Dodemead,  2  Atk.  524. 

(p)  Caiet  ▼.  Hardacre,  3  Taunt.  424. 

(f )  RobertM  ▼.  Allatt,  M.  &  M.  192. 

(r)  Phil.  Ev.  262.  Set  R,y,  England, 
LMch,  767. 

(•)  Rosooe  on  Et.  in  Trials  at  N.  P. 
122,  4th  ed. 

(#)  B,  g.  of  coDTictioD  for  felony,  &c. 
B,  ▼.  Bdwtardi,  4  T.  R.  440. 

(«)  Ro9e  T.  Blmkemore,  Ry.  &  M.  N. 
P.  C.  383 ;  and  tee  12.  ▼.  Waisan,  2 


SUrk.  N.  P.  C.  158  ;  BndLlogd  ▼.  Pas- 
gingham f  16  Ves.  64. 

(v)  Thomaa  ▼.  Newton,  Mood.  & 
Malk.  48  ;  nor  will  counsel  be  heard  in 
support  of  the  objection,  R,  v.  Adey,  1 
M.  &  Rob.  94. 

{w)  2  Watson**  Trial,  by  Gumey,  288 ; 
Rose  V.  Blackmore,  Ry.  &  M.  C.  N.  P. 
383  ;  R.  V.  aarke,  2  Stark.  C.  N.  P. 
244,  post.  Sect.  XIV.  Verdict. 

(x)  46  G.  III.  c.V. 

oo2 
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a  catt,  as  a  rated  inhabitant  of  an  appelluit  or  mpondent  ptrab.to 
give  evidence  against  a  body  of  which  he  ia  a  iDember(3p). 

Examinalion  tn  chief,  and  htrtiti  of  Adverte  Wttneuei,  Lttt£*j 
Questions,  and  Refreshing  Memuny.] — On  the  examination  io  chiet 
the  questions  roust  be  pertinent  to  the  matter  immediately  in  iitue: 
and  counsel  are  not  in  general  permitted  to  ask  leading  cjuetticMo, 
that  is,  questions  which,  in  their  terms,  suggest  the  answer*,  and  Is 
which  the  answer  yes  or  no  would  be  conduiire  (2).  But  a  penoi 
who  has  been  described  by  a  witness,  may  be  pointed  out  to  kiau 
and  he  may  then  be  asked  if  that  is  not  the  person  he  meaot(<]. 
Again,  where  a  witness  is  obviously  hostile  or  unwilling,  the  cout 
may,  in  their  discretion,  allow  the  etaminaiion  io  chief  to  assume  the 
form  of  a  crass-examination,  and  permit  the  witness  to  be  severrif 
pressed  with  direct  questions  on  points  upon  which  lie  seems  incliaed 
to  palter  (i).  Other  witnesses  may  be  called  to  prore  the  fact*  be 
may  deny,  and  thus  incidentally  to  contradict  hiro(c).  Wbete  1 
witness  gives  evidence  destructive  of  the  case  be  was  called  to  pron, 
the  party  calling  him  may,  in  order  lo  neutralize  his  statement,  dHv 
that  he  had,  before  the  trial,  given  the  attorney  an  account  of  tin 
transaction  entirely  different  from  that  sworn  to  by  him  at  tbe 
trial  (d).  It  is  usual  also,  for  convenience  sake,  to  allow  introisc- 
tory  questions  in  all  cases  to  be  put  in  a  leading  form ;  and  witm 
the  matter  is  really  not  essential,  or  disputable,  an  objectioD  tt 
such  questions  ought  to  be  discouraged  as  vexatious  (e).  A  coamd 
should  also,  except  in  peculiar  cases,  be  permitted  to  lead  to  tk 
Matter  as  to  which  he  is  instructed  to  examine,  though  not  to  tlie 
;   for  olhrrwi^r  the   timp   of  the 
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repressed  by  the  court  as  tending  to  introduce  perpetual  discussions, 
to  waste  the  time  of  the  public,  and  distract  the  attention  of  the  jury. 
After  exhausting  a  witness's  memory  as  to  the  contents  of  a  letter 
which  is  destroyed  or  lost,  he  may  be  asked,  in  examination  in  chief, 
if  it  contained  a  particular  passage  recited  to  him,  which  it  had  been 
•worn  on  the  other  side  that  it  did ;  or  it  would  be  impossible  ever  to 
Come  to  a  direct  contradiction  of  the  adversary's  evidence  on  that 
subject (y).  A  leading  question  must  be  objected  to  immediately; 
mnd  if  a  witness  is  asked  as  to  any  statement  having  been  made,  which 
the  opposite  counsel  believes  to  have  been  in  writing,  he  should  im- 
mediately interpose  by  asking  whether  it  was  oral  or  in  writing,  for  if 
tn  writing,  it  must  be  produced  (g), 

A  witness  may  refresh  his  memory  by  written  entries  of  his  own  or 
iythers,  subject  to  certain  restrictions.  Thus,  where  a  witness  speaks 
to  specific  fieicts,  (e,  g,  dates  of  the  commencement  of  tenancies,)  not 
from  his  own  recollection  independently  of  any  writing,  but  merely 
from  finding  such  entries  of  them  in  a  book  made  by  himself  and 
another  person  in  his  presence,  at  the  time  the  facts  were  ascertained 
by  them,  the  original  book  must  be  produced,  and  proved  by  other 
means,  not  in  order  to  make  it  evidence  of  itself,  but  that  the  witness 
nay  refresh  his  memory  by  every  part  of  it ;  a  benefit  to  which,  as 
prell  as  that  of  cross-examining  upon  it,  the  other  side  is  entitled  (A); 
ind  such  a  witness  cannot  refresh  his  memory  by  extracts  made  by 
[iimself,  or  by  any  other  at  a  subsequent  period  (i).  For  the  rule  that 
tlie  best  evidence  must  be  produced  is  applicable,  whether  a  paper 
be  produced  as  evidence  in  itself,  or  merely  to  refresh  the  memory  {j) ; 
ID  that  the  copy  of  an  entry,  &c.  not  made  by  the  witness  contempo- 
raneously with  his  making  such  entry,  does  not  seem  admissible  for  the 
latter  purpose,  any  more  than  the  copy  of  an  instrument  is  admissible 
in  evidence  where  the  instrument  itself  would  be  the  best  evidence  (k). 
But  a  written  entry  not  in  itself  admissible  in  evidence  for  want  of  a 
stamp  to  prove  a  specific  fact  of  receipt  of  money,  &c.  may  be  looked 
at  by  a  witness  to  refresh  his  memory  of  the  payment  having  been 
made.  Thus,  when  on  seeing  a  written  entry  the  witness  said,  "  The 
entry  of  20/.  in  the  plaintiff's  book  has  my  initials  written  at  the  time; 


(/)  Ctmrtem  t.  Toute,  1  Campb.  44,  Leicetter  (Inh.)  ;  and  see  Burrough  v. 

per  Lord  Bllenborough,  Martin,  2  Campb.  112. 

C^)  Tbe    Queen* 8  case,  2  Br.  &  B.  (t)  Ibid,  Burton  y,  Plummer,  2  Ad. 

292.  &  Ell.  343 ;  4  Nev.  &  Man.  315. 

(i)  Doed.  Church  ▼.  Perkine,  3  T.  R.  U)  Per  Paiteeon,  J.,  ia  Burton  y. 

7S4,   as   remarked  on  by  Patteton,  J.,  Plummer,  2  Ad.  &  Ell.  343,  344. 

2  Ad.  &  EU.  215  ;  R,  ▼.  8L  Martinet,  (*)  Uid, 
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I  have  no  recollect  ion  ihal  I  received  ihe  money  :  1  know  noUiing  but 
by  the  book  ;  but  by  sedng  my  initials  I  have  no  doutit  that  I  lealiti 
tbe  money;"  it  was  held  that  tlie  book  was  properly  used  lo  iFfrali 
bi»  memnry,  and  ttiat  his  saying  afterwards  Uiitt  he  bad  no  doublet! 
he  received  it,  was  suflicieut  parol  evidence  of  such  receipt,  without 
Uiing  tlie  unelHQiped  entry  to  prove  it  (/}. 

A  clerk  lo  a  tradeiniaii  was  called  for  his 'master  to  prove  l!ie  ordu- 
ing  and  consequent  delivery  of  goods  to  tlie  defendant.  He  enttrtd 
orders  as  tliey  occuned  in  a  waste  book  from  his  own  kiiowledje. 
The  Iredesman  copied  the  entries  day  by  day  into  a  ledger,  in  pretmce 
of  the  clerk,  who  checked  (hetg  as  they  were  so  copied,  and  thui 
ascertained  their  correctness.  It  was  held,  that  as  lltese  eutn'et  M 
chocked  were  in  the  nature  of  entries  made  by  tlie  clerk  himsulf,  llitj 
might  be  used  by  him  to  refresh  his  meniory  of  the  ordeni,  irilhuul 
producing  the  waste  book,  or  accounting  fur  its  abfcncc(n),  Fw 
they  are  held  in  the  nature,  not  of  copies,  but  of  original  and  conlifiD- 
poraneous  memoranda  made  by  the  witness  himself,  though  iioi  tilfc 
his  own  hand.  This  last  circumstance  is  never  held  esst;i>tial.  Tbu 
>D  the  case  of  a  log-buok  produced  to  refresh  the  memory  of  a  witnin 
as  to  a  particular  voyage,  he  said  he  had  not  written  the  entriet  him- 
self, but  had  from  time  to  time  eKamined  them  while  the  erenti 
recorded  were  fiesh  in  his  recollection,  and  always  found  then  co^ 
red:  for  not  only  were  the  occurrences  recent,  but  he  had  anipU' 
opportunity  to  have  corrected  the  entries  if  wrong  (n). 

Cross-examination.] — On  cross-examination,  a  much  greater  latimdc 
is  necessarily  allowed  than  in  examining  in  chief;  leading  que^tioni 
may  be  asked ;  but  the  witness  must  not,  even  when  cross-examined, 
be  supplied  with  the  very  words  he  is  desired  lo  echo  (o),  unless  lie  u 
so  cross-examined  with  a  view  to  contradict  him,  as,  e.  g.  to  sho' 
that  he  used  particular  words  which  he  swears  he  did  not. 

Where  it  is  proposed  to  contradict  a  witness  by  something  which  be 
has  written,  he  may  not  be  cross-examined  as  to  the  contents  of  the 
paper,  hut  the  paper  itself  must  be  shown  to  liim,and,on  hlsadniitung 

(/)  Maugham  v.  Hubbard.  8  B.  &  Cr,  thf  r  tbe  witness  tan  in  Ihe  log-bool  U 

M  \  Z  Man.  &  lly.  5  ;  Kamberlv.  Cohen,  entry  of  a  sUted  dile  at  ■  lime  ■then'" 

4  Esp.  N.  P.C.  2i:t;  Jacob  v.  Lindnay,  had  ■  memorj  of  the  fact  etated  is''- 

1  East,  iG9.  and,  2dly,  wlielber,  looking  at  the  tvi^' 

(m)  Burton  v.  Plummer,  2  Ki.  h  Ell.  he  conid  now  nUte  positively  op  hi»  «* 

3-1 1 .  when  the  ship  arrived  at  her  port  of  i* 

(n)  BurrauffJl   v,  Uartia,   2   Csmph.  tinatioa. 
Ui.  TbequettioDsthFreputuaderLord  {o)  B.  v.  Hardg,  24  How.  St.  ^- 

EllmiorcugA'i  tuictian  were,  Iit,_wbe-  755. 
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the  handwritiDg,  read  as  the  evidence  of  the  cross-examining  party, 
either  at  that  time,  or  when  he  calls  his  witnesses  (p)— a  rule  which 
has  greatly  narrowed  the  use  of  this  means  of  shaking  a  witness's  credit. 
To  whatever  point  a  witness  may  be  called,  even  if  he  be  merely  sworn 
and  not  examined  in  chief,  he  is  open  to  cross-examination  as  to  every 
matter  relative  to  the  cause  (9).  If  a  witness  admits,  that  when  before 
the  justice  he  was  cross-examined  by  the  prisoner's  attorney,  his 
counsel  may  question  him  as  to  the  answers  he  gave  on  that  occasion, 
if  it  appears  to  the  court  that  no  such  cross-examination  has  been 
returned  by  the  magistrate  (r).  To  try  his  memory  or  his  credit,  he 
■imj  be  asked  as  to  a  former  account  verbally  given  by  him  of  the 
transaction ;  and  hypothetical  questions  may  be  put  to  show  the  value 
of  any  judgment  he  has  given ;  but  it  must  not  be  assumed  that  he 
said  on  h»  examination  in  chief  what  he  did  not  say,  nor  must  any 
thing  be  suggested  as  a  fact  proved  which  is  not  in  proof  («). 

The  restriction  by  which,  before  6  &  7  W.  IV.  c.  1 14,  the  prisoner's 
coiinsel,  in  cases  of  felony,  was  prevented  from  addressing  the  jury, 
introduced  a  latitude  of  cross-examination,  which  would  have  perhaps 
hardly  been  admitted,  if  it  had  not  been  often  the  only  mode  of  sug- 
gesting an  important  view  of  the  case  to  the  minds  of  the  jury ;  and 
no  such  excuse  can  have  place  now. 

Allowing  Copies  of  Depositions  and  Inspection  of  Originals  to 
Prisoners.] — ^The  task  of  watching  the  proofs  adduced  by  prosecutors, 
and  of  cross-examining  the  witnesses,  will  be  materially  assisted  by  the 
copies  of  the  depositions.  To  such  copies,  or  to  a  sight  of  the  originals, 
the  prisoner  is  now  entitled  ;  for  by  6  &  7  W.  IV.  c.  114,  s.  3  (/),  it 
is  enacted,  that  all  persons  who  after  the  passing  of  this  act  [20  Aug. 
1836]  shall  be  held  to  bail,  or  committed  to  prison  for  any  offence 
against  the  law,  shall  be  entitled  to  require  and  have  on  demand, 
(from  the  person  who  shall  have  the  lawful  custody  thereof^  and  who 
is  thereby  required  to  deliver  the  same,)  copies  of  the  examinations  of 
the  witnesses  respectively,  upon  whose  depositions  they  have  been  so 
held  to  bail  or  committed  to  prison,  on  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  three  halfpence  for  each  folio  of  ninety 
words. 

(p)  The   QueeH*t  case,   2  Brod.  &  Woodcock^  8  C.  &  P.  26,  by  Uttledale 

Bing.  219.  and  Coleridge^  Js.,  with  Mr.  Recorder 

(9)  PhilHp$  y.  Earner,  1  Esp.  N.  P.  Lmo, 
C.  356.  if)  1  Stark.  Ev.  Ist  edit.  133. 

(r)  Held  since  the  resolutions  of  the  {t)  See  4  T.  R.  691,  as  to  producing 

judges  in  1837,  in  JR.  ▼.  Edwards  and  depositions  before  the  act. 
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Provided  alwayi,  that  if  snch  demand  sbsll  not  be  made  btkn  ikt 
day  appointed  for  the  commeiiceinent  of  the  aasize  or  ksuod  at  wkicfa 
the  tri^  of  the  person  on  whose  behalf  such  demand  shall  be  made  ii 
to  take  place,  such  person  shall  not  be  entitled  to  have  any  copj  of 
such  examination  of  witnesses,  unless  the  jud^  or  other  penon  ta 
preside  at  such  trial  shall  be  of  opinion  that  sach  copy  may  be  madi 
and  delivered  without  delayer  inconvenience  to  such  trial;  but  itibd 
nevertheless  be  competent  for  such  jud^.  Sec.  if  be  shall  think  fit,  to 
postpone  such  trial  on  account  of  such  copy  of  tbe  examinatioD  rf 
witnesses  not  having  been  previously  had  by  the  party  charged. 

Where  a  witness  had  made  a  deposition  before  a  magistrate  in  t 
case  of  felony,  and  at  tbe  trial  sworn  to  a  conversation  he  had  had 
with  the  prisoner,  his  deposition  must  be  put  in  and  read  to  him  or  hj 
him,  before  it  can  be  proved  for  the  prosecution  that  he  did  notiUtt 
that  conversation  before  the  committing  magistrate  (u). 

Prisoners  under  Trial  majf  inspect  the  Depositiant.] — And  b; 
6&7  W.  IV.  c.  114,  s.  4,  persons  under  trial  shall  be  entitled,  at  tk 
time  of  their  trial,  to  inspect,  without  fee,  all  depositions  (or  copin 
thereof)  which  have  been  taken  against  them,  and  returned  iatotlie 
court  before  which  such  trial  shall  be  had. 

By  the  first  of  the  "  Regulations  of  Practice  to  be  observed  on  Tiiili 
for  Felony  wliere  the  Prisoner  has  Counsel,"  which,  at  a  meeting  of 
twelve  out  of  the  fifteen  judges  before  the  Spring  Circuit  in  IS3T, 
seemed  to  be  the  course  which  (lie  judges  present  thought  moit 
advisable  to  adopt  under  this  act,  it  is  stated  that  "  where  a  wilsai 
for  the  crown  has  made  a  deposition  before  a  magistrate,  be  cannot, 
upon  his  cross-examination  by  the  prisoner's  counsel, be  asked  whetliet 
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of  a  witness  for  m  prosecution  may  be  put  into  his  hand  by  the  pri- 
soner's counsel 9  who  may  desire  him  to  look  at  it  and  refresh  his 
memory,  and  may  then  ask  him  whether  he  would  adhere  to  the  state- 
ment he  had  just  made  in  chief.  If  he  cannot  read,  the  officer  may 
rend  it  over  to  him.  Though  the  resolutions  of  the  judges  are  binding 
on  the  prisoner's  counsel,  a  judge  may,  if  he  think  fit,  himself  ques- 
tion a  witness  as  to  any  discrepancy  which  appears  between  his  de- 
position and  his  evidence  at  the  trial.  Whether  the  prosecutor's 
counsel  has  right  to  reply  on  facts  thus  elicited,  does  not  appear  (a:). 

Second  Regulation.     That  after  such  deposition  has  been  read,  the 
prisoner's  counsel  may  proceed  in  his  cross-examination  of  the  witness, 
is  to  any  supposed  contradiction  or  variance  between  the  testimony  of 
the  witness  in  court  and  his  former  deposition,  after  which  the  counsel 
for  the  prosecution  may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  jury,  will  be  entitled  to  the  reply;  and  in 
case  the  counsel  for  the  prisoner  comments  upon  any  supposed  vari- 
ance or  contradiction,  without  having  read  the  deposition,  the  court 
may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply  upon  it. 

Third  Regulation.    That  the  witness  cannot  in  cross-examination 
be  compelled  to  answer  whether  he  did  or  did  not  make  such  or  such 
a  statement  before  the  magistrate,  until  after  his  deposition  has  been 
lead,  and  it  appears  that  it  contains  no  mention  of  such  statement. 
In  that  event,  the  counsel  for  the  prisoner  may  proceed  with  his 
cross-examination,  and  if  the  witness  admits  such  statement  to  have 
been  made,  he  may  comment  upon  such  omission,  or  upon  the  effect 
of  it  upon  the  other  part  of  his  testimony  ;  and  if  the  witness  denies 
that  he  made  such  statement,  the  counsel  for  the  prisoner  may  then, 
if  such  statement  be  material  to  the  matter  in  issue,  call  witnesses  to 
prove  tliat  he  made  such  statement.     But  in  either  event,  the  reading 
of  the  deposition  is  the  prisoner's  evidence,  and  counsel  for  the  prose- 
cution will  be  entitled  to  reply. 

Re-examination,] — After  the  cross-examination  is  finished,  the 
counsel,  by  whom  the  witness  was  called,  is  entitled  to  re-examine,  for 
the  purpose  of  explaining  any  matter  into  which  confusion  may  have 
been  introduced  by  the  questions  of  his  adversary.  So  he  may  ask 
questions  to  show  inducements  the  witness  has  had  to  betray  the  party 
who  called  him,  by  answering  unfavourably  on  cross-examination  (y). 
But  the  questions  must  be  confined  to  matters  touched  on  or  referred 

(x)  R.  T.  Edwardg  and  Woodcock,  (y)  Dunn  v.  Atleit,   2   M.  &  Rob. 

8C.&P.  26.  122. 
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to  in  the  crou-examination.  Where,  howerer,  kny  new  matterocnn 
to  the  counsel  as  important,  he  may  request  the  court  to  exubc 
respecting  it,  or  allow  him  to  do  so ;  and  this  indulgence,  ir  pnpcrl; 
asked,  is  alnays  granted.  When  the  qnestio&s  are  put  by  the  cdsI, 
as  is  the  regular  course,  it  is  also  of  course  for  the  court  to  pntuj 
questions  suggested  on  the  new  matter  by  tlie  other  side:  and  tki 
the  examining  counsel  is  himself  suffered  to  put  them,  his  sdntntf 
has,  of  course,  the  right  of  cross-examining  upon  them. 

Examinuliom  by  the  Court  or  Jiiry.l — When  the  examtMiiMBf 
each  witness  by  counsel  are  concluded,  any  of  the  justices  or  jirai 
may  put  such  questions  as  occur  to  him  to  be  6tting  for  the  fnrlkr 
elucidation  of  the  matter  in  issue;  and  for  this  purpose,  the  coal 
may  recall  a  witnesa  at  any  stage  whaterer  of  the  inquiry,  ctm  Uti 
the  case  for  the  prosecu^on  is  closed,  and  an  objection  has  been  tika 
to  the  evidence  (x).  Counsel  may  cross-ezamioe  on  this  endeMel})- 
So  a  witness  may  be  recalled  at  request  of  a  j  uror  (z). 


SECTION  XIII. 
Of  the  Defence,  Replt,  akd  Suhmixg-vf. 

0£ice  of  Counsel  for  a  PmoMw.]— When  the  case  tat  the  piwe- 
cution  in  felony  is  closed,  the  chairman,  in  all  cases  where  the  prinKi 
has  no  counsel,  asks  him  what  he  has  to  say  in  answer  to  thechsigt. 
And  in  cases  of  felony,  a  prisoner's  counsel  has  now  the  sameriglit 
to  address  the  jury  on  the  merits  of  the  case,  which  he  formeHj  lad 
in  misdemeanour  only;  for  by  »ect.  2  of  6  &  7  W.  IV,  c.  114,  whick 
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to  be  crediUe,  does  not  amount  in  law  to  that  which  is 
e.  g.  that  an  appropriation  charged  as  a  larceny  is  a  mere 
trust,  or  such  an  embezzlement  as  is  only  a  misdemeanour  (a); 
are  matters  which  show  that  the  prisoner  ought  not  to  be  put 
efence.     He  may  sometimes  submit  that  there  is  nothing  for 
to  consider,  as  when  the  charge  is  not  brought  near  to  his 
y  any  evidence  in  the  case ;  aiul,  if  the  bench  think  so,  they 
ect  an  acquittal ;  but  no  question  can  be  thus  withdrawn  from 
:|uiry,  where  there  is  any  evidence,  however  slight.     On  the 
aand,  if  there  is  no  legal  evidence  as  to  which  the  court  is  to 
,  they  must  direct  the  jury  to  acquit.     Where  an  objection  is 
1  which  the  bench  do  not  immediately  overrule,  the  counsel  for 
prisoner  are  6rst  heard  in  its  support ;  the  counsel  for  the  prose- 
on  then  give  their  answer  to  it  ieriatim ;  and  the  leading  counsel 
the  prisoner  replies;  after  which  the  justices  deliberate,  and  the 
airman ,  after  collecting  their  votes,  announces  their  decision.  Where 
le  objection  relates  to  the  absence  of  some  formal  proof,  which  can 
le  immediately  supplied,  the  court  always  allows  such  proof  to  be 
fiveo,  for  it  will  not  permit  justice  to  be  defeated  by  a  mere  accidental 
omission  of  counsel.     When  the  bench  has  decided  that  the  case  for 
tlie  prosecution  has  failed  in  point  of  law,  the  chairman  ought  not  to 
rtcommend  but  to  direct  the  jury  to  acquit,  and  the  officer  ought 
immediately  to  take  and  record  the  verdict  (6). 

Address  of  Prisoner  or  his  Counsel,] — Where  the  case  proved  is 
nfficient  to  be  submitted  to  the  jury,  the  accused  is  now  entitled  to 
iddress  them,  and  to  comment  on  the  entire  case  for  the  prosecu- 
tioQ.  The  counsel  for  the  accused  had  always  the  same  right  in 
misdemeanours,  but  not  in  felonies,  till  6  &  7^W.  IV.  c.  114,  (see  last 
pige,)  and  if  he  thinks  it  discreet  to  adduce  evidence,  may  open  that 
evidence  to  any  extent,  and  with  any  particulars  which  he  may  think 
proper;  but  he  must  not  assume  as  proved  that  which  is  not  proved, 


(<}  See  7  &  8  G.  IT.  c.  29,  s.  51,  as 
to  ptedgmg  goods  or  bills  of  lading,  by 
won. 

(A)  An  attempt  to  explain  a  legal  ob- 
JMtioD  to  a  jurj,  or  an  address  which 
Kemi,  in  aach  a  case,  to  leave  anything 
to  them,  can  only  produce  confusion  and 
^y.  In  fact,  as  the  prosecution  has, 
in  point  of  law,  failed,  there  is  nothing 
for  them  to  consider,  the  party  accused 
boBg,  in  point  of  law,  enlitled  to  an 
*c<{>ittal.  The  course,  therefore,  inva- 
ri^  adopted  at  the  nisi  prius  sittings 


of  the  court  of  king's  bench,  by  the  late 
Lord  Tenterdetif  may  be  safely  adopted 
at  sessions.  That  learned  chief  justice, 
on  acceding  to  an  objection,  merely  said 
to  the  jury,  "  Gentlemen,  I  am  of  opinion 
that,  in  point  of  law,  the  case  has  failed, 
and  therefore  you  will  say  that  the  de- 
fendant is  not  guilty;''  on  which  the 
officer  immediately  said,  **  Gentlemen, 
you  say  the  defendant  is  not  guilty ;" 
to  which  they  assent,  of  course,  and 
the  verdict  is  recorded. 


573  nEFtNCE.  —  EVIDEKCE   IK    AKSWER   TO  CUAROK— 

nor  is  lie  at  liberty  to  introduce  new  mfttter,  wbetlier  it  be  the  praooa-'a 
story  or  not,  unless  he  proposes  to  esubttsh  it  by  legal  eridenee  (b). 
and  if  in  point  of  fact  he  doet  introduce  the  prisoner's  accoant  of  the 
facts  without  intendrng  to  support  it  by  evidence,  the  prosecntocvfl 
have  a  reply  (c).     It  was  formerly  held  on  the  trial  of  miadeneHoni^ 
that  an  accused  who  addressed  the  jury  in  person,  must  akoeuiii« 
and  cross-examine  the  witnesses  without  the  astistance  of  cdubnI  ■ 
conducting  that  part  of  his  case,  though  he  might  have  it  for  su^ 
ing  questions  to  him  and  arguing  such  points  of  law  as  arise  (</).  Sna 
6  &  7  W.  IV.  c.  114,  not  the  least  acute  of  the  judges  acceded  tulk 
application  of  counsel  for  a  prisoner  charged  with    felony,  thai  it 
latter  should  be  permitted  to  state  bis  own  story  in  his  ownntto 
the  jury,  and  tliat  he,  the  counsel,  should  be  afterwards  he*idlt|. 
But  this  will  only  be  allowed  in  very  special  cases  indeed  (/).  What 
the  party  accused  is  obliged  to  defend  himself,  any  statement  Mk 
he  may  make  ought  to  be  most  attentively  heard,  considering  tbedii- 
advantages  under  which  he  labours;  atid  although  it  is  not  niadtiN 
oath,  or  supported  by  proof,  still,  if  it  offers  a  reasonable  eipltiutiw    ' 
of  the  circumstances  which  seem  to  bear  against  him,  it  ought  to  be 
carefully  weighed  and  candidly  estimated  by  a  jury. 

Where  several  persons  are  jointly  indicted  either  for  felony  or  mi^ 
demeanour,  and  are  defended  by  different  counsel,  each  counsel  my 
cross-examine  for  his  client,  and  each  address  the  jury. 

Evidence  in  Austver  to  the  Charge.] — It  is,  of  course,  impombtc 
to  lay  down  general  rules  for  the  conduct  of  defences.  They  mT 
consist  of  evidence  tending  to  explain  the  circumstances  on  whicbs 
charge  mainly  rests;  or  of  tlie  evidence  of  witnesses  present  at  atnu- 
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k  tht  proBecQtion ;  or  of  evidence  tending  to  show  that  the  prisoner 
Mid  not  be  guilty  of  the  crime,  because  he  was  in  another  place  at 
Ik  period  when  it  is  said  to  have  occurred,  and  which  is  popularly 
Ailed  an  alibi;  or  of  evidence  calculated  to  show  that  the  witnesses 
tr  the  prosecution  are  unworthy  of  credit,  by  contradicting  them  upon 
points  of  their  evidence  relative  to  the  transaction ;  or,  lastly,  of  evi- 
ieace  tending  to  show  the  improbability  of  the  prisoner's  guilt,  by 
voving  that  he  has  borne  a  character  for  qualities  the  reverse  of  those 
vhich  would  produce  the  criminality  imputed.  The  two  last  of  these 
ponnds  of  defence  are  all  which  require  observation  here,  because  they 
iKooe  involve  questions  of  evidence  differing  from  those  which  govern 
the  proo&  in  support  of  the  charge. 


Drunkenneis,  or  Insanity,] — Drunkenness  at  the  time  of  commit- 

tbg  the  offence  affords  no  excuse,  but  is  rather  an  aggravation  of  the 

act  (^),  and  this  is  so  even  in  murder,  where  premeditated  malice  is  a 

lecessary  ingredient.     Insanity  at  the  time  of  committing  the  act 

charged  will  be  a  defence,  if  clearly  made  out  by  competent  witnesses. 


I 


Infancy,] — When  a  child  of  any  age  between  seven  and  fourteen 
ii  iodicted  for  felony,  it  should  be  left  to  the  jury  to  say,  first,  whether 
tbe  offence  was  committed  by  the  prisoner,  and  if  it  was,  then  whether 
It  the  time  it  was  so  committed  the  child  knew  that  it  was  wrong; 
ind  the  legal  presumption  being  that  a  child  of  that  age  has  not  such 
|rz.  guilty)  knowledge,  it  is  for  the  prosecutor  to  rebut  it  by  evidence  (A). 


(l)  Co.  Lit.  247 ;  R.  ▼.  Carroll,  7  C. 
1^?.  145 ;  1  Hale,  32;  J2.  v.  Meakin,  7 
C.&  P.  297. 

(A)  R.  T.  Elizabeth  Owen,  4  C.  &  P. 
236.  In  Vork't  caBe,  Foster,  70,  which 
wcnrred  in  1 748,  a  little  girl  of  five  years 
<iU,  mpported  in  a  parish  work-house, 
*ii  Bordered  by  blows,  and  her  body 
^Btad  concealed  in  a  dunghill.  A  boy  of 
^  years  old,  who  inhabited  the  same 
kove,  confessed  several  times  that  he 
hd  deliberately  murdered  her ;  giving  a 
■etbodical  and  consistent  detail  of  a 
Mltitnde  of  circumstances,  showing 
«^  Lord  Hale  caUs  (1  Hale,  630)  a 
"Bischievous  discretion''  in  himself. 
He  was  found  guilty,  but  sentence  was 
Ripited  for  the  opinion  of  the  judges. 
They  all  thought  that  to  spare  this  cri- 
Biasl  merely  on  account  of  his  age 
*o«ld  be  of  very  dangerous  consequence, 
^omidering  the  many  serious  offences. 


as  arson,  &c.  of  which  children  are  ca- 
pable. However,  many  reprieves  were 
granted  to  afford  time  to  investigate  the 
origin  of  the  matter  more  closely,  but 
no  light  being  cast  on  it,  it  was  resolved 
to  grant  no  more  of  them  ;  when,  after 
nine  years,  a  pardon  was  granted  at  the 
Summer  Assizes,  1757,  on  condition  of 
the  prisoner  immediattly  entering  the 
sea  service. 

Indictment  for  assaulting  A.  S.  with 
intent  to  commit  rape.  The  prisoner  was 
sworn  to  be  about  fourteen.  He  did  not 
penetrate  the  person.  Held,  that  as  a 
lad  under  fourteen  cannot,  in  point  of 
law,  be  guilty  of  an  assault  with  intent 
to  commit  rape,  he  cannot  be  proved  to 
be  able  to  commit  it.  Convicted  on  se- 
cond count  for  common  assault.  Patte' 
ton,  J.,  in  Reg.  v.  Philipt,  8  C.  &  P.  736. 
Again,  in  Reg.  v.  Jordan  and  another, 
9  C.  &  P.  118,  it  was  held,  that  a  boy 
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Dtfence  by  Wife  on  ground  of  Coercion  by  Huiba»d.']-—'^K  gennal 
rule  governing  this  line  of  defence  is,  that  a  wife  cannot  be  conTictet 
of  a  bare  theft  or  even  of  a  burglary  committed  in  tlie  company  oflw 
husband;  such  actofhers  being  presumed  to  be  done  under  hiicoerdoo, 
and  therefore  punishable  in  his  person  only.  But  this  is  in  all  cua 
merely  a  presumption,  open  like  all  others  to  be  rebutted  by  cfideMt 
to  the  contrary  ;  for  if  the  husband  is  crippled  or  bed-ridden,  or  if  iht 
is  the  principal  actor  in  and  inciter  to  the  felony,  she  seems  paniik- 
able  as  well  as  the  husband  (t).  And  it  is  quite  clear  that  if  in  bitpR- 
sence  shecommits  treason,  homicide,  robbery,  or  perjury,  or  asitmaU 
seeni ,  any  felony  accompanied  with  violence  ;  or  if  in  his  absence  At 
steals,  or  takes  an  active  and  independent  part  in  receiting  stota 
goods,  or  In  receiving  a  person  whom  she  knows  to  hnve  commituil 
felony  ;  or  utters  a  Ibrged  order  for  the  payment  of  money ;  or  aids » 
abets  her  husband  in  assaulting  another,  and  causing  a  bodily  injon 
dangerous  to  life,  she  will  be  liable  as  if  she  were  sole,  thougb  hr 
offence  may  have  been  planned  or  commanded  by  her  absent  bn- 
band  {_;').  For  offences  of  this  nature  committed  by  a  wife  in  the 
absence  of  her  husband,  they  may  be  indicted  together,  chaigiog  tbe 
wife  as  principal,  and  the  husband  as  accessory  {k). 

A  distinction  has  been  laid  down  tliat  a  wife  is  punishalJe  fbrinj 
'  offence  ihort  of  felony  committed  by  her,  whether  alone  or  in  can- 
pany  with  her  husband  (/) ;  but  its  soundness  may  be  questioned,  and 
it  has  been  disregarded  in  a  case  where  husband  and  wife  were  joiatl; 
indicted  for  uttering  base  coin  ;  the  uttering  being  by  the  wife  in  1k> 
husband's  presence  (m).    Again,  a  wife,  being  looked  upon  as  tbeur- 


nnder  fooi 
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i     nol  <tf  the  hniband,  is  not  indictable  for  breach  of  duty  in  not  pro- 
f    nfagr  ^  apprentice  with  sufficient  food  and  necessaries,  whereby  he 
ttdj  nnless  she  wilfully  withheld  them  when  furnished  to  her  for  his 
md  hj  her  husband  (n). 

A  wife  cannot  be  indicted  for  conspiring  with  her  husband  alone,  or 
as  accessory  after  the  fact  for  receiving  him  afler  knowing  him  to  have 
committed  felony,  or  for  receiving  jointly  with  her  husband  a  third 
person  known  to  be  in  a  hke  circumstance  (a).  She  is  absolved  from 
fiability  in  the  first  case,  by  being  in  law  one  person  and  having  but  one 
will  with  her  husband,  and  by  her  subjection  to  him  in  the  other  two. 
On  the  other  hand,  a  husband  is  indictable  as  accessory  afler  the  fact 
for  receiving  his  wife,  knowing  her  to  have  been  guilty  of  felony  (p). 

Wife  {or  her  Paramour)  taking  Huiband*8  QoodSj  ^c] — The  pos- 
Mssion  of  the  wife  being  in  point  of  law  identical  with  that  of  the  hus- 
band, she  cannot  be  guilty  of  stealing  any  article  belonging  to  him 
i^ne,  or  to  him  and  others  (q),  unless  when  so  stolen  it  was  in  the 
Ktaal  possession  of  a  third  person,  who  by  any  rule  of  a  society  of 
which  he  is  a  member,  or  by  compulsion  of  law,  would,  in  case  of  its 
loM,  be  chargeable  for  it  as  bailee  (r).     Though  a  wife  may  thus  with 
impunity  part  with  her  husband*s  property  to  another,  yet  if,  as  in  a 
common  case  in  the  humbler  walks  of  life,  she  and  a  male  con- 
federate jointly  abstract  it,  the  man  is  indictable,  notwithstandrng  her 
consent  to  and  share  in  the  act ;  for  the  taking  is  still  presumed  to  be 
tsn/o  domino  {$),     A  married  woman  who  stole  the  goods  of  another 
in  the  house  in  which  she  herself  resided  with  her  husband  as  the 
bouseholder,  was  held  only  punishable  for  simple  larceny,  and  not 
ctpitally  under  st.  12  Anne,  c.  7,  then  in  force,  for  stealing  to  a  cer- 
Ub  amount  in  a  dwelling  house  (Jt), 


Proof  of  Coverture  as  a  Defence  J] — A  woman  who  sets  up  her 


tbe  Common  Seijeant  (Hir^Aouta)  after 
oonsnltiDg  BoMonquet  and  Coltman^  Js., 
Kc  Jt.  T.  Conolly,  cited  as  Anon.  Mat- 
tbewi'f  Crim.  Law,  262.  ace. 

(a)  R.  T.  Squire»  and  tcife,  on/e, 
Clip.  VI.  8.10. 

(o)  1  Hawk.  c.  72,  s.  8  ;  1  Hale,  47, 
621. 

ip)  1  Hawk.  B.  1,  c.  1,  8.10. 

(?)  1  Hale,  513  ;  1  Hawk.  c.  33,  8. 19 ; 
«.  ▼.  WUIU,  1  Mood.  C.  C.  375,  a  case 
of  a  wife*8  taking  money  from  the  box  of 
afneodly  society  deposited  with  her  hus- 


band, a  member  of  it. 

(r)  1  Hale,  514;  R.  v.  Phcebe  Bram- 
ley,  R.  &  Ry.  478.  See  R.  v.  Eliza 
March,  1  Mood.  C.  C.  182,  arson  of  a 
husband's  house. 

(#)  R.  V.  Toifree,  1  Mood.  C.  C.243, 
appearing  to  overrule  R.  v.  Clark,  id, 
376,  n.  Semb.  the  same  if  they  are 
found  in  joint  possession  of  it.  In  R. 
V.  Tolfree,  no  adultery  previous  to  the 
stealing  was  proved. 

(0  R.  V.  Gould,  1  Leach,  217. 
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coverliire   in    lict  defence  must  prove  it  (u),  unless  her 

>uch  is  admitted  by  her  dcjcription  in  the  indictnieal, 

A.  B.  (ii) :  and  thougli  strict  evidence  of  a  marriage  need  not  [>erliipi 

be  given,  tlie  jury  must  be  satisGed  o(  U  on  the  evidence  ffia. 

Cotiabilation   and    reputation  of  a  marriage   have    beeo   contiilend 

sutGcieut  evidenceof  it  (ur),  tliougli  mere  coliabitatton  and  paaaingbf 

a  mitn's  name  are  not(j;). 

DUcreditini/  Wilneii, — bif  thawing  hit  different  Statement  at  ano- 
ther Time, — Imjiuting  Crime, ^e.l — It  is  a  gcnetal  rule,  that  whtw  it 
ii  proposed  to  discredit  a  witness  called  on  tlie  other  side,  by  sljowiog 
that,  on  another  occitslon,  he  has  given  a  difierenl  account  uf  iht  Idm- 
Dction.  he  must  be  first  cross-examined  as  to  such  account,  and  the 
subject  brought  distinctly  lo  bis  memory  (y),  by  specifying  parlieuUn 
of  time  and  place,  and  of  the  person,  if  any,  involved  in  the  conlradic- 
tion  lo  b«  afterwards  given  (z).     When  tbis  has  been  first  done,  evi- 
dence of  his  declarations,  or  act3  inconsistent  with  his  testimony,  oa 
matters  relevant  to  the  issue,  and  which  he  ha«  denied  on  cnu*- 
examination,  may  be  admitted  (a).     But  such  declaration  can  onl;  be 
received  to  contradict  him,  where  he  absolutely  denies  that  heeMf 
used  it,  and   not  when  he  says  he  has  no  recollection  one  vrsj  oi 
other(/i).     If  he  has  been   asked  whether  be  committed  a  cri{De,or  | 
baa  been  in  piison,  or  any  oilier  mailer  intended  lo  affVci  his  generil 
credit,  and  denies  the  imputation,  evidence  cannot  be  received  to 
show  that  bis  denial  is  false ;  or  else  the  time  of  the  court  might  be 
occupied  in  the  trial  of  a  number  of  collateral  circumstances  on  which 
neither  the  witness  nor  those  who  call  him  can  be  supposed  ready  to 
enter  (<■).     Thus,  where  a  wilness,  on  (lie  trial  of  his  master  for  felony, 
was  asked  whether  he  had  not  been  charged  with  robbing  the  prisoner, 
and  also  whether  he  bail  not  ihreatcued  to  be  revenged  of  him.  and 
to  fix  him  in  gaol,  but  denied  both  ;  on  the  offer  of  evidence  in  con- 
tradiction, it  was  holden  that  the  witness's  answer  as  lo  the  charge  ol 
robbery  against  him  was  conclusive;  but  that  on  ihe  lailer.as  the  words 

(u)  R.  V.  /on«,  Keljnpe.  7.  N.  P.  C.  fiSl ;  bul  if  tbe  parlLcuUr  qoei- 

(n)   I  Hale,  4G  ;  R.  v.  Knight,  1  C.  &  tion  wbicli  ghould  have  been  pat  to  Ibe 

P.  116.  pUinliff's  witneii  for  Ihe  defendant,  ha* 

(w)A.  V.  .ifitin«OH,RuEB.  C,  &M.2D,  not  Wen  put,  the  court  has  a  discretioa 

Bayley,  J.  lo  Buffer  him   lo  be  recaUed  twfore  tha 

{x)  }i.v.HaUBUandaniilher,2C.ei.  defendant's    proceeding    to    contradict 

P.  4.14.  bim,  Aaguti.  Smi'M.  M.  &  Malk.  4/4. 

(y)  The  Quern 't  case,  2  Brod.  H  Bing.  (£)  Pain  t.  Befilon,  1  M.  &  Rob.  20. 

229,  311  ;   1  Phill.  Ev.  292,  Sthed.  (e)  R.  v.  Clarke,  2  Stark.  N.  P.  C. 

(l)  AnfftH  T.  Stnilh.  M.  h  Malk.  473.  244. 

(o)  Kid.  De  Jailly  v.  Morgan,  2  Esp. 
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mif^t  hare  reference  to  his  testimony  on  the  pending  indtctment, 

efidence  might  be  receifed  to  show  that  the  words  were  spoken  by 

the  witness  (if).     It  is  in  no  case  alk>wable  to  adduce  evidence  to 

piOTe  that  the  witness  is  unworthy  of  credit,  because  he  has  been 

goiltj  of  a  crime,  or  a  number  of  crimes,  as  to  which  he  has  not 

been  examined;    the  rererse  was  strenuously  contended  for  in  a 

case  of  high  treason,  in  reference  to  the. principal  witness  for  the 

crown  ;  and  the  judges  then,  without  requiring  the  attorney-general 

to  reply,  rejected   the  evidence,  as   clearly    inadmissible  (e).     The 

only  general  evidence  to  discredit  a  witness  which  is  allowed  in  any 

CMe  (except  the  production  of  a  record  of  conviction  to  disqualify  him 

IB  point  of  law)  is  that  of  witnesses  who  state  that  they  would  not 

helkte  kirn  o»  his  oath.     This  is  the  simple   answer   which   such 

^ntnciscs  can  be  allowed  to  give  on  examination  in  chief,  but  tliey 

Bty  be  cross-examined   as  to  the  grounds  of  their  opinion,  and, 

nnltm  they  can  give  some  very  satisfactory  reasons,  little  weight  will 

1»  attached  to  such  a  statement.     It  is  obvious  that  such  an  asser- 

lioa  is  as  difficult  to  support  as  it  is  easy  to  make.     Its  admission 

seems  inconsistent  with  the  principle,  that  irrelevant  facts  shall  not 

^iDowed  to  heap  infamy  on  a  witness,  since  such  testimony  can  only 

beiopported  as  the  result  of  facts  known  to  the  party  who  makes  it ; 

tnd,  in  practice,  judg^  are  in  the  habit  of  directing  juries  that  it  is 

VMthy  of  very  little  attention. 

2.  Evidence  to  Character  of  Accused; — and  its  Effect,] — A  party 
Kcsied  is  always  permitted  to  call  witnesses,  who  have  been  more  or 
fai  acquainted  with  him,  to  bear  testimony  to  the  character  he  has 
mmtained  in  respect  of  the  qualities  which  are  inconsistent  with  the 
ispated  offence ;  as  to  his  character  for  honesty,  on  a  charge  of  steaU 
iig;  to  his  humanity,  on  a  charge  of  violent  assault;  to  his  loyalty, 
on  a  charge  of  sedition  or  libel.  These  witnesses  will  be  permitted  to 
ipesk  to  general  character  only,  and  not  to  particular  actions;  but 
they  may  be  allowed  to  state  their  peculiar  means  of  knowledge,  as, 
tht  the  prisoner  was  in  their  employ  and  trusted  by  them ;  and  the 
jury  may  draw  the  inference  of  the  value  of  character  derived  from  such 
loorces. 

Alto  the  effect  of  character  f  and  the  manner  in  which  it  should 
be  left  to  the  consideration  of  the  jury,  it  may  be  observed,  that  it 


(^  H.  T.  Jewim,  2  Campb.  638.  150.     Point  as  to  the  witness  Cattlet, 

(e)  H.  T.  TTc/jow,  2  Stark.  N.  P.  C. 
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ii  rather  difficult  to  nndentand  the  geserat  practice  of  Hxne  very 
learned  judgei  on  tlie  Rubject.  On  thii  point,  the  following  obMm- 
tioni  of  a  criminal  lawyer  of  great  experience  and  learning  (y)  tn 
well  worthy  of  the  attention  of  justices  who  may  preside  in  lesiioDi  :— 
*'  It  has  been  usual  to  treat  the  good  character  of  the  p&rt  j  accused  ■ 
evidence  to  be  talcen  into  consideration  only  in  doubtful  caat*.  iuntt 
have  generally  been  told,  that  where  the  &ct8  proved  are  such  ulo 
satisfy  their  minds  of  the  guilt  of  the  party,  character,  however  eicd- 
lent,  is  no  subject  for  their  consideration ;  but  when  they  entertaia 
any  doubt  as  to  the  guilt  of  the  party,  they  may  property  turn  tbeii 
attention  to  llie  good  character  which  he  has  received.  It  is,  bonnr, 
submitted  wiih  deference,  ihat  ilie  good  character  of  the  party  accused, 
when  satisfnctorily  established  by  competent  witnesses,  is  an  ingredioit 
which  ought  always  to  be  submitted  to  the  consideration  of  the  jny, 
together  with  the  other  facts  and  circumstances  of  the  case.  Tbt 
nature  of  the  charge,  and  the  evidence  by  which  it  is  supported,  w3l 
often  render  such  ingredient  oflittle  or  no  avail ;  but  the  more  correct 
course  seems  to  be,  not,  in  any  case,  to  withdraw  it  from  cousidetatios, 
but  to  leave  the  jury  to  form  ifaeir  conclusion  upon  the  evidence, 
whether  an  individual,  whose  character  was  previously  unblemidied, 
has  or  has  not  committed  the  particular  crime  for  which  be  is  calkd 
on  to  answer." 

To  these  remarks  we  may  be  permitted  to  add  that,  aceordiog  to 
the  language  frequently  adopted  by  judges  in  their  charges,  it  may  be 
proved  that  character  is,  in  no  case,  of  any  value.  They  aay  that "  in 
a  clear  case  character  has  no  weight;  but  if  the  case  be  doubtful — if  the 
scale  liangg  even — then  the  jury  ought  to  throw  the  weight  of  chaiactei 
into  the  scale,  and  allow  it  to  turn  the  balance  in  the  priaooef 's  ft- 
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be  others  in  which  eridence  given  against  a  person  without  character 
would  amount  to  conviction,  in  which  a  high  character  will  produce  a 
reoiomable  doubt^  nay,  in  which  character  will  actually  outweigh  evi- 
dence which  might  otherwise  appear  conclusive.  It  is  in  truth  a  fact 
rarying  greatly  in  its  own  intrinsic  value,  according  to  its  nature ; 
raiying  still  more  in  its  relati?e  value,  according  to  the  proofs  to  which 
it  is  opposed ;  but  always  a  fact ,  fit,  like  all  other  facts  proved  in  the 
anse,  to  be  weighed  and  estimated  by  the  jury. 

Ewidemce  for  Proiecutor  in  Reply  to  that  for  the  Accused;  and 
kenim  of  proving  his  previous  Conviction  for  Felony.] — When  the 
evidence  for  the  party  accused  has  been  closed,  the  prosecutor's 
covDsel  may  offer  any  evidence  in  reply  which  is  strictly  applicable  to 
tike  defence,  and  which  could  form  no  part  of  his  original  case.  Thus 
he  nay  give  specific  contradictions  to  denials  by  the  defendant's  wit- 
aSKes  on  cross-examination  (5^) ;  he  may  call  persons  to  swear  that 
Aey  woald  not  believe  the  witnesses  on  their  oaths ;  and  may  apply 
ta  answer  to  any  matter  of  excuse  which  the  prisoner  has  set  up,  and 
«hich  he  conld  not  anticipate ;  but  he  must  not  address  the  jury  in 
iatrodncing  such  evidence,  nor  make  a  new  case,  nor  seek  to  fill  up 
die  chasms  or  supply  the  deficiencies  of  that  on  which  he  originally 
fdied.  This  too  is  the  proper  time  for  giving  evidence  under  6  &  7 
W. IV.  c.  Ill  (A),  of  the  indictment  and  conviction  of  the  prisoner 
for  a  previous  felony,  where  the  prisoner  has  called  witnesses  to  his 
dttxacter ;  so  that  the  jury  may  ''  inquire  concerning  such  previous 
conviction  for  felony  at  the  same  time  that  they  inquire  concerning 
tk  subsequent  felony."  And  it  has  been  held  on  an  indictment 
nder  16  G.  II.  c.  31,  for  delivering  instruments  to  a  convicted  pri- 
SAer  to  facilitate  his  escape  from  gaol,  that  if  the  record  of  the  con- 
viction of  that  prisoner  is  produced  by  the  proper  officer,  no  evidence 
iiidiaissible  to  dispute  what  it  states,  or  to  show  that  it  had  never 
km  filed  among  the  records  of  the  county,  though  the  indictment 
nfier  to  it  mlh  b,  prout  patet  as  remaining  among  those  records  (t). 

Reply  by  Accused  on  Evidence  adduced  in  answer  to  his  own,] — 
Wbere  evidence  is  adduced  for  the  prosecution  in  reply  to  the  de- 
faidant's  prooft,  his  counsel  has  a  ri<^ht  to  address  the  jury  on  it,  con- 


it)  See  ante,  p.  566.  Ry.   526  ;    Adamthwaite  v.   S^ge,   4 

(A)  Anie,  p.  228.  Campb.  372. 

(t)  R.  T.  Show  and  oihert,  Rasa.  5c 
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fining  himself  to  ita  bearinga  and  relationi,  bebre  the  geuenl  teplj 
for  the  proseculioD. 

Oeneral  Reply  for  the  PnuecutioH.] — Wben  the  defeoce  b  ended, 
the  counsel  for  the  prosecution,  in  every  cue,  whether  of  felon; ot 
miidemeanour,  in  which  the  accaied  haa  called  and  examined  loj 
witnesses,  has  a  right  to  reply  on  the  entire  case,  and  on  all  the  obser- 
vations made  by  the  other  aide  diirin|^  its  progress. 

The  like  right  exists  if  the  witnesses  for  the  defence  spealc  merd) 
to  the  character  of  the  accused  (_;)  ;  or  if  his  counsel  lias  opened  a  bet 
or  document  not  previously  in  evidence,  and  does  not  afterwards  iul>' 
stantiate  his  statement  by  proofs  (A) :  or  has  asked  a  witness  fot  the 
crown,  whether  in  his  deposition  he  did  or  did  not  make  such  and 
such  a  statement  (I)  ;  or  has  cross-examined  a  witness  for  the  pitae- 
cu^on,  in  order  to  show  that  the  prisoner  had  bome  a  good  chsnc- 
ter(m).  If  two  are  indicted  jointly  for  the  same  offence,  and  om 
calls  witnesses,  the  counsel  for  the  prosecution  is  entitled  U>  m  general 
reply.  But  if  the  offences  are  separate,  and  might  have  been  separately 
indicted,  tlie  reply  must  be  confined  to  the  case  of  the  party  who  calM 
witnesses  ;  though  departing  from  this  course  is  no  ground  for  arresting 
the  judgment  (n).  But  it  is  not  the  practice  to  reply  in  cases  of  a 
statement  by  adefendant  in  person, though  unsupported  in  evidence((i); 
and  in  misdemeanour  a  usage  of  forbearing  to  reply  where  the  de- 
fendant's witnesses  were  only  to  character,  has  been  ao  long  acted  on, 
that  a  court  would  be  justified  in  refusing  to  hear  a  counsel  who  as- 
serted bis  right  to  a  reply,  after  such  evidence  only  had  been  givea. 
By  the  Fourth  Resolution  of  the  judges  in  1837,  respecting  the  trial  of 
felonies,  "  if  the  only  evidence  called  on  the  part  of  the  prisoner  is  evi- 
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examination  or  otherwise,  so  as  to  develope  any  improper  scheme  for 
supporting  the  defence. 

In  one  case  of  felony  there  seems  little  question  as  to  the  propriety 
of  a  reply  from  the  prosecutor's  counsel,  though  the  only  witnesses 
called  for  the  accused  should  be  to  character,  viz.  where  the  indictment 
charges  a  previous  conviction  for  felony.  In  answer  to  such  evidence, 
the  prosecutor  may,  by  6  &  7  W.  IV.  c.  Ill,  (given  at  length  ante, 
p.  509,)  give  evidence  of  the  indictment  and  conviction  of  such  person 
for  the  previous  felony,  before  any  verdict  of  guilty  is  returned  in  the 
felony  then  before  the  court;  and  the  jury,  at  the  same  time  that 
tbey  consider  their  verdict,  are  to  inquire  of  the  previous  conviction  : 
to  that  unless  the  evidence  to  character  is  restricted  to  a  period  ader 
the  former  conviction,  it  appears  a  fair  case  for  a  reply  on  the  whole 
facts  (p). 

In  cases  of  public  prosecutions  for  felony  instituted  by  the  crown 
itself,  (and,  as  it  would  seem,  in  misdemeanours,)  the  law  officers  of 
the  crown,  and  those  who  represent  them,  are  in  strictness  entitled  to 
reply,  although  no  evidence  is  produced  on  the  part  of  the  prisoner(9); 
and  this  as  well  on  collateral  (r)  as  original  issues. 

Of  Reply,  where  fresh  Facts  or  Documents  are  opened  by  De^ 
fendanCs  Counsel,  without  being  afterwards  proved.] — An  important 
rule,  which  was  promulgated  by  Lord  Kenyon,  was  revived  by  Lord 
Tenterden,  by  which  a  reply  is  allowed  to  a  counsel  for  the  prosecu- 
tion, if  the  counsel  for  the  defendant,  in  his  address  to  the  jury,  opens 
any  fact  or  document  not  already  in  evidence,  but  afterwards  declines 
to  call  a  witness,  or  put  in  the  writing  («).     But  the  rule  does  not 


(p)  See  m/e,  p.  579. 

(q)  fifth  RegaUtion  of  Practice  of  12 
indoles,  iifoed  before  Spring  Circuit, 
1837  ;  aIm  R.  t.  Manden,  M.  &  Malk. 
439 ;  M.  T.  BeU,  id.  440,  Lord  Ten- 
terdim* 

(r)  B.  g.  iisnes  of  identity,  R.  ▼. 
Bmdelif,  1  W.  BU.  6. 

(«)  R.  ▼.  Bignold,  1  D.  &  R.  N.  P.  C. 
59 ;  4  D.  &  R.  70.  Indictment  for  mis- 
demeanoor  (peijarj),  tried  at  nisi  prins, 
at  Westminster,  liter  Hilary  Term, 
1823.  The  solicitor- general  (now  Lord 
Ljfmdhur9t)  was  coonsel  for  the  defen- 
dant, and  stated  the  contents  of  a  paper 
not  referred  to  by  the  counsel  for  the 
proeecntion,  or  forming  a  part  of  his 
ease  ;  bat  afterwards,  on  commanicating 
with  his  client,   sat  down,  saying,   he 


should  call  no  witnesses.  Mr.  Scarlett 
(now  Lord  Abinger)  for  the  prosecution, 
claimed  a  right  to  reply,  mentioning  a 
case  in  which  Lord  JTniyon  had  allowed 
it  to  Br$kin9  in  a  similar  situation. 
Abbott,  L.  C.  J.,  assented  to  the  prin- 
ciple as  undoubted,  and  Mr.  Scarlett 
replied  shortly,  stating  that  he  did  so  in 
assertion  of  the  right.  Defendant  was 
couTicted,  but  judgment  was  afterwards 
arrested  for  matter  on  the  record.  (The 
above  statement  has  been  collated  with 
Mr.  Jardine's  MS.  notes.) 

This  right  of  reply  was  considered  a 
settled  rule.  However,  in  Crerer  ▼. 
Sodo  et  al.  in  1827,  Mood.  &  Malk.  86, 
Lord  Tenterden  said,  *'  If  the  defen- 
dant's counsel  refuses  to  call  a  witness 
to  establish  the  facts  which  they  have 


exiend  Turlher,  so  U  to  give  ihe  prosecutor's  couogd  a  right  to  repl;, 
where  ciises  and  authorities  only  are  cited  for  llie  derencefO-  How. 
ever,  it  hus  l>een  held  in  a  civil  case,  that  ir  the  counsel  for  adereaduit, 
in  his  address  to  the  jury,  cites  a  case,  but  calls  no  witness,  the  plvv 
tifT's  counsel  has  a  right  to  observe  on  the  case  so  cited. 

Sitmming-up.]—V!ht:n  the  case  on  both  sides  is  closed,  the cbiii- 
man  sums  up  the  evidence.  He  stales  the  substance  of  the  cliir^ 
divesting  it  of  all  technical  phraseology  which  may  encutnbet  it. 
directs  the  atteDtion  of  the  jury  to  the  precise  issue  tliey  have  to  try, 
and  applies  the  evidence  to  that  issue.  Having  taken  accurate  noM 
of  the  evidence  (which  he  will  find  necessary  in  cases  of  felonj.  sod 
desirable  in  all  others),  he  will  either  read  over  the  whole  evidence,  Ot 
state  its  substance,  as  the  case  may  seem  to  his  judgment  to  require. 
He  will  always  read  tlie  whole  if  requested  by  the  jury;  but  in  minf 
cases  this  will  be  found  unnecessary,  and  will  ratlier  tend  to  conlau 
than  to  assist  them. 

Bill  itf  Exceptions.} — A  bill  of  exceptions  cannot  be  tendered  o« 
indictments  for  felony,  nor,  aa  it  would  appear,  for  misdenieanoDn(»)- 

Diichargintf  Jury,  where  Pritontr  it  taken  ill, — Juror  tHu  tr  i' 

laken   i7?,—  Witness  for  Prisower  absent,  A-c.]— Where,  from  snddfn 


undertaken  to  establish,  the  judge  may,  again  recognized  in  Jt.  r.  CarlUt,  6  C.  * 

inhi9discrelion,;'emii(are^ly  1  but  as  P.  <i36 ;    and  aee   Stntm  t.  Wtbb,  I 

to  the  Btricc  right,  the  praclicc  is  clearlj  C.  &  P.  60. 

asaingt  it.  {R.  v.  Bignotd  had  not  been  In  Rrg.  ^.  Bulchrr,2M.Si  Rob.  22B, 
cited.)  (lB3y.)  Colrridge,  }..  held,  in  i  caje  of 
Id  Faith  v,  ifliilgre.  7  C.  &  P.  44,  felony,  that  a  statement  by  counKloT 
(H.  IB'ib.)  the  deleudant  began,  and  facta  which  tbey  cannot,  or  da  not  in- 
one  of  hii  nilnesses,  vhen  cross-eia-  tend  to  prove,  giTCS  a  reply  to  the  pnh. 
mined,  proved  the  handwriting  of  a  secutor,  adding,  "  the  laDie  rale  ongbl 
letter,  which  the  plaintilT'B  counsel  after-  to  prevail  aa  in  civil  cases."  It  is  irre- 
wards  read  to  the  jury  in  the  course  of  gular  and  improper  in  counsel  to  ttate 
bis  addresR.  without  putting  it  in  as  his  to  a  jury,  as  facts,  any  matter  which 
evidence.  The  plaintitf's  counsel  claimed  cannot  be  proved  before  tbetn;  e.  g.  ui 
n  by   his  client  of  a  eon. 


:s  of  the  letter,      versation   between 


Parkf,  It.,  said  that  he  had  ofteD  beard  who  has   been    called   and    exposed  Ic 

a  reply  threatened  if  a  counsel  or  a  parly  croes-c lamination.  See  SlFBttu  v.  TTrif 

opened  new  facts,  but  had  never  heard  7  C,  A  P.  (iO. 

one  actually  made  on  a  mere  o|>ening.  {I)  Potcer  v.  Barkam,  7  C.  &  P.  366 

He  suggested,  that  in    good    faith    the  Coleridge,  J. 

letter  should  be  put  in,  which  was  done,  (u)    I'ane'i  {Sir  Harry)  case.   I  Sid. 

and  the  reply  followed  of  course.     (No  Bj.  cited  Sir  T.  Raym.  486.     Se«  1  Ck 

case  was  cited  on  either  side.)  Cr.  L.6Z2. 
The  right  of  reply  in  the   lejtt  wan 
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illDesSy  a  proooer  iodicted  for  felony  becomes  incapable  of  remaining 
at  the  bar  during  the  trial,  the  jary  must  be  discharged.  If  he  recovers 
during  the  session,  he  may  be  re-tried,  the  whole  of  the  proceedings  in 
his  trial  being  commenced  de  novo  (o) ;  if  not,  the  recognizances  must 
be  respited  till  the  next  session.  A  trial  has  been  postponed  till  next 
day,  and  a  jury  discharged  on  the  request  of  the  prisoner's  counsel,  on 
accoant  of  the  absence  of  a  material  vritness,  e,  g,  the  surgeon,  who 
examined  the  body  In  manslaughter  (w). 

If  a  juryman  dies  during  the  trial,  or  is  taken  so  ill  as  to  be  unable 
to  attend  to  the  evidence  or  agree  in  the  verdict,  the  survivors  must 
be  discharged,  and  the  prisoner  tried  afresh.  A  sick  juror  may  be 
attended  by  another  juror,  or  a  surgeon,  accompanied  by  a  bailiff, 
sworn  to  remain  constantly  with  him.  The  juror  or  surgeon,  on  their 
return,  may  be  questioned  on  oath,  to  make  true  answer  to  such 
questions  as  the  court  shall  demand  of  him  respecting  the  state  of  the 
absent  juror.  If  it  appear  that  he  will  in  all  probability  speedily  re- 
cover, he  may  have  refreshment ;  but  if  not,  or  if  he  dies,  the  eleven 
jurymen  must  be  discharged  from  giving  any  verdict.  Their  names 
^ould  then  be  called  over  again  instanter,  and  another  person  on  the 
panel  of  jurors  called  into  the  box.  The  prisoner  must  then  be  offered 
his  challenges  to  all  twelve,  after  which  each  of  them,  or  of  those  sub- 
stituted for  them  on  challenge,  must  be  sworn  de  novOy  and  be  charged 
with  the  prisoner.  The  trial  must  then  begin  again  (x).  Where  the 
eleven  were  all  re-sworn  without  challenge,  the  evidence  which  had 
been  given  was  read  by  consent,  from  the  judge's  notes,  before  them 
and  the  t^fth  juror ;  and  each  witness  was  asked  whether  it  was 
tnie(y). 


Withdrawing  a  Juror  in  Criminal  Cases.] — A  juror  cannot  be  with- 
drawn in  case  of  a  capital  felony,  even  with  consent  of  the  prisoner  (z), 
and  if  after  the  jury  is  charged,  (viz,  after  plea,)  it  appears  before  any 


(r)  R,  ▼.  Sifffetuon,  2  Leach,  C.  C. 
546 ;  R.  ▼.  Slreek,  2  C.  &  P.  413. 

(w)  R.  ▼.  S(oke$,  6  C.  &  P.  151,  Tin- 
dai,  C.  J.y  and  Gumey,  B.  See  R.  ▼. 
Crowe,  4  C.  &  P.  251 ;  22.  ▼.  Hunter, 
3iif.  541. 

(jr)  See  by  eleTen  judges  in  R,  v.  Ed- 
wardt,  3  Campb.  207.  See  R.  v.  Seal- 
bert.  Leach,  706 ;  1  Chit.  Cr.  L.  1st  ed. 
414, 555  ;  2  Hale,  216  ;  1  Shower,  131  ; 
How's  case,  1  Vent.  210 ;  R,  v.  Wood^ 
feU,  5  Burr.  2667. 


(y)  See  1  Ch.  Cr.  L.  629  ;  Foster,  31 ; 
R.  V.  Edwards,  R.  &  Ry.  224  ;  2  Leach, 
621,  n. ;  3  Campb.  207,  n. ;  4  Taunt. 
309. 

{z)  R.  V.  Perkins,  9  Nov.  1698,  Carth. 
465,  by  all  the  judges ;  S.  C.  Sir  T. 
Raym.  84  ;  but  they  held  otherwise  in 
the  case  of  the  Kinloche,  Foster,  J.,  diss. 
Foster,  28.  The  general  rule  appears 
to  be  that  a  juror  may  be  withdrawn, 
whenever  it  is  either  favourable  or  indif. 
ferent  to  the  party  indicted,  or  as  it 
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evidence  given,  tliat  ibe  prosecutor's  principal  wilnesa  is  incapable  of 
being  examined,  he  having  no  idea  of  a  future  stale  of  reward  uid 
punishnnent,  tlie  jury  must  not  be  discharged  in  order  lo  give  u 
opportunity  to  inslnicl  tlie  wiinesa,  but  the  prisoner  must  be  ac> 
quitted  (a).  In  criminal  cases,  not  capital,  a  Juror  may  be  witttdn<n) 
by  consent  of  the  prosecutor  and  defendant,  but  not  witliout  il(4). 
By  this  course  one  of  the  Jurors  being  allowed  nominally  to  wit 
the  rest  are  discharged  from  giving  any  verdict.  This  course  ii 
times  suggested  by  the  court,  in  cases  of  a  personal  kind,  as  ai 
wiilt  a  view  to  a  reconciliation  between  the  parties,  or  that 
may  have  a  triumph. 


K  SECTION  XIV. 

Or  THE  Delibekatiov  add  Vehdict  or  the  Jurt. 

Deliberation  and  Retirement  of  the  Jury — Swearing  a  Bailiff  It  1 
keep  them.] — When  the  charge  is  concluded,  the  Jury  proceed  lo  con-  1 
aider  of  their  verdict.  If,  od  consultation  in  tlie  box,  they  are  aal  i 
able  to  agree  in  a  convenient  time,  they  retire,  and  a  bailiff  is  imni  1 
lo  keep  them  in  the  folllowing  terms  : — 

"  Vdu  slifill  keep  this  jury  wilhoul  meat,  drink,  fire,  or  candle;  you  atuU  lofftr 
none  to  apeak  to  tbein,  neither  sbiU  you  speak  to  tbem  yourself,  but  onlj  to  uk 
them  if  Ibey  are  agreed. — So  help  you  God.'' 

According  to  the  terms  of  this  oath  the  Jury  are  lo  be  kept  together 
without  meat,  drink,  fire,  or  candle,  till  they  are  agreed  (c).  But  the 
rule  has  been  relaxed  in  modern  limes;  and  on  special  application, 
grounded  on  illness,  the  court  has  allowed  refreshment  to  be  supplied, 
so  that  it  is  not  at  the  expense  of  the  prosecutor  or  defendant  (d). 
And  the  restriction  as  to  candle  has  been  always  dispensed  with  on 
the  reiironiciit  ol'  a  Jury  at  niglit,  when  they  require  the  inspection  of 
documents  wliicli  luive  been  given  in  evidence.     If  the  Jury  eat  without 


■eemg  without  bia  consent,  wheie  be 
purposely  kept  back  eiideiice  fur 
crown :  or  where  a  material  witnt; 
suddenly  incapadted  by  illness  I 
atteuding.  SceCb.  Cr.  L.  1st  ed,  vi 
631.     Alio  mif.p.  583, 

(a)  R.  ».  Wadt,  1  Mood.  C.  C, 
See  R.  V.  H'hile,  1  I,each,  430 ;  ;> 
Abr.  377,  aih  ed. 

{/,)   R.  V.   Prrkini,   R.  t.  Slvif.^ 


ast  page. 

(f)  Co.  Lit.  237. 

(rf)  Refreshment,  after  a  long  conllne- 
nent,  wu  lUoned  at  Glouceater  Summer 
Assiiea.  ISZ8,  by  Mr,  Justice  Gatflre, 
II  the  ease  of  "  Morrii  t.  Davit .''  and, 
ultimately,  being  unable  to  agree,  the 
ury  «ere  diicharged  without  giTing  any 


RETIRKMEHT. — SSPAEATION. — VERDICT.  585 

permiMioo,  after  they  leave  the  box,  they  are  fineable  (e),  but  their 
bfeach    of  the  rule  in  this  respect  will  not  avoid  their   verdict. 
IVhether  the  jury  shall  be  permitted  to  separate  before  giving  their 
verdict,  is  in  all  cases  a  question  for  the  court ;  but  in  a  long  trial  for 
sudemeanour,  lasting  more  than  the  day,  their  dispersion  to  their 
flsvoal  homes  during  an  adjournment,  though  without  leave  or  con- 
sent of  the  court,  or  knowledge  of  the  parties,  does  not  avoid  their 
flsbsequeot  verdict,  if  there  is  no  suggestion  of  their  having  been  prac- 
find  on  in  the  interim  (/).    In  a  case  of  high  treason  (^),  they  were 
permitted  to  retire,  in  a  body,  to  a  tavern,  where  accommodations 
were  provided  for  them  by  the  sherifT  and  six  bailiffs,  sworn  well  and 
truly  to  keep  them  together,  and  neither  to  speak  to  them  themselves 
nor  suffer  any  other  to  speak  to  them  touching  any  matter  relating  to 
the  trial.     A  separation  enabling  the  jurors  to  return  to  their  homes  is 
freqaently  agreed  to  in  cases  of  misdemeanours,  where  the  trial  lasts 
Bore  than  a  single  day,  the  jury  engaging  to  allow  no  one  to  speak  to 
tkem  on  the  subject  of  the  trial. 

When  the  jury  retire,  they  may  take  with  them  any  papers  which 
bive  been  proved  in  the  cause,  but  no  others.  If  any  difficulty  sug- 
gcits  itself  to  them  in  point  of  law,  they  may  return  into  court  and 
vecdve  the  assistance  of  the  bench ;  and  if  they  desire  to  examine 
tgain  any  witness  who  has  been  called,  they  may  request  that  he  may 
be  called  again  for  their  satisfaction,  and  the  request  will  be  granted ; 
bot  tbey  can  ask  him  no  question  except  in  open  court  (A).  If  one  of 
tk  jurymen  die  before  the  verdict  is  given,  the  survivors  must  be 
dJKbarged,  for  the  eleven  can  return  no  verdict ;  but  a  new  indict- 
ttent  may  be  preferred  against  the  prisoner. 

The  Verdict.] — ^The  jury  having  agreed,  signify  that  they  are  ready 
to  deliver  their  verdict.  They  may,  as  we  have  already  seen,  find  a 
prisoner  or  defendant  guilty  on  one  count,  and  acquit  him  on  others ; 
Or  they  may  find  him  guilty  of  a  part  of  a  count  where  a  substantive 
offence  is  charged  and  proved,  and  acquit  him  of  the  mere  aggrava- 
tions, provided  the  offence  of  which  ihey  convict  him  is  of  the  same 
kind  with  that  which  the  indictment  set  forth,  and  is  included  in  it. 


(e)  Sec  Plowd.  Comm.  519.  Old  Bailey  for  forgery,  in  April  1838, 

(/)  R,  ▼.  Khmear  and  otherM^  2  B.  &  the  trial  of  which  occupied  several  days, 

Aid.  462;  8.  C.  nom.  IL  ▼.  Woolft  with  includiDg  Sunday,  on  which  day  the  jury 

kamed  notes,  1  Chit.  R.  401.  took  the  air  in  carriages,  attended  by 

is)  IL  v.  StmUf  6  T.  R.  530 ;  R,  ▼.  the  sheriflf's  officers. 

Wc(foii,  2  Stark.  116.    This  course  was  (A)  2  Hale,  296. 

Ukcn  in  R,  ▼.  Williomt,  indicted  at  the 
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Tliiu,  ou  an  iLdictmcni  ior  iteating  from  Uie  pcreoo,  or  in  a  dwidlin^ 
Itouse,  tlii;y  may  fiiiJ  the  prisoner  "  giiilty  of  sUaling,  but  not  fro*  j 
the  person,"  or  "  not  in  tlie  (IweLIJng-housc  ;"  for  the  lesser  chu^ti 
included  in  the  greater,  and  both  ar«  f«lontes,  allliougli  Eubjeciioglb* 
otfrnder  to  punishmeuls  differing  in  severity.     Again,  on  an  uanh 
wilh  intent  to  ravish,  they  may  lind  the  defendant  guilty  of  a  eMBum 
asuautt,  and  acquit  him  of  the  intent;  for  holli  are  ini»deincBaDti», 
though  the  aggravated  assault  is  punishable  with  bard  labour,  and  the 
coniiiiou  assault  with  fine  and  imprisonment  only.     The  saiue  ii  aov 
enacted  in  the  case  of  a  felony,  which  includes  an  assault  sgainaltltt 
person  (i).     But  they  cannot  find  a  prisoner  guilty  of  a  mbdemtunut 
on  an  indictment  for  a  felony  ;  nor  of  a  fehiny  on  an  IndictmcDt  lixK 
miwlemeuiiour,  for  the  modes  oE  trial  differ  (j).     If,  of  two  pcrMU 
indicled  jointly  for  the  same  offence,  one  appears  to  he  ianocem,  («• 
by  having  desisted  from  prosecuting  his  intent  lo  rob,)  und  the  othtc  I 
guiKy,  but  the  prosecutor  cannot  identify  which  eommitled  llie  offi^nWi  1 
both  must  be  utquiited(ft).     On  indictment  against  three  for  bufgbfTi 
and  larceny,  both   being  then  capital  offences,  seven  judges  wcretit 
opinion  that  judgment  might  be  entered  against  one  as  guilty  of  hoib 
offenees,  and  against  the  two  others  as  guilty  of  the  latter  offeoM 
only  (/);  but  two  of  the  judges  were  of  opinion  that  if  ano//e  proi*^m 
was  entered  as  to  the  party  found  guilty  of  the  burglary,  judgmmk' 
might  be   given   against  al!   three  for   ihc  capita!  larccny(>n).     T\m 
course  had  been  taken  in  a  previous  case,  where  two  being  charged 
jointly  wilh  a  capital  larceny,  the  finding  was  that  one  was  guilty  ol 
capital  and  the  other  of  simple  larceny  only,  so  that  the  judgments 
would  he  distinct,  and  the  judges  were  of  opinion  that  judgment 
could  not  he  given  against  both,  but  that  on  entering  a  nolle  prosequi 
as  to  the  parly  convicted  of  the  simple  larceny,  judgment  might  be 
given  against  the  other  {m).     If  tliey  deUver  a  verdict  which  plainly 
amounts  in  law  to  an  acquittal,  as,  on  an  indictment  for  receiving, — 
"  guilty  of  receiving,  but  not  knowing  the  goods  to  be  stolen  ;"  on 
an  indictment  for  hrceny, — "  guilty  of  having  the  goods  in  his  pos- 
session, but  not  of  stealing  tliem  ;"  on  an  indictment  for  an  assault, — 
"guilty  of  the  assault,  hut  it  was  in  self-defence  ;  "  the  chairman 

(i)   ;  W.  IV.  ami  1  V.  c.  8.S,  i.  11,  (t)  R.  u.flrc/.flnfson,  I  Leach,  C.  C. 

printed  ot  Ii'iiglli,  jiuil,  see  ludei 

U)  Sce<infp.p.:il2.rurthe>tBtiii 
provision  in  case  a  larctiiy  hv  proveJ  on  (m)  Ibid.:  and  tee  R.  «.  //mtjiiteaJ 

an  indictment  for  Dbtuning  goods  under      and  anelAtr,  R.  &  Ry.  3-14. 
false  pret«Dcc's. 
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dboald  direct  them  to  acquit ;  bat  if  their  meaning  is  expressed  in 
loubtful  tennty  he  should  explain  to  them  exactly  the  points  by 
vhich  their  yerdict  must  be  governed,  and  send  them  back  to  recon- 
ider  it. 

Special  Verdict,'] — ^The  jury  have  a  right  to  deliver  a  special  verdict, 

Jnt  is,  a  verdict  finding  all  the  ^ts  specially,  and  leaving  the  court 

DO  give  judgment  according  to  their  legal  effect.     Such  verdict  must 

Bod  all  the  circumstances  distinctly  as  facts,  for  the  court  cannot 

■pply  any  thing  by  implication  or  inference.     If  the  circumstances 

n  found  do  not  substantially  support  the  indictment  (with  the  qualifi- 

cttions  already  referred  to),  no  judgment  can  be  passed,  although 

they  may  show  the  prisoner  to  be  guilty  of  a  di£ferent  ofience  (n). 

IHioe  the  judges  of  assize  entertain  doubts  on  points  of  law  raised 

oa  behalf  of  the  prisoner,  it  is  usual  for  them  to  reserve  the  point  for 

te  opinion  of  the  twelve  judges.     But  the  justices  at  sessions  have 

ao  power  to  do  so  ;  they  can  only  adjourn  the  session  till  they  have 

thsBiselves  determined  on  the  question ;  for  the  judges  will  take  no 

cognizamce  of  a  point  reserved  on  an  indictment  at  sessions.     Fortu- 

laldy,  the  cases  which  usually  come  before  the  sessions  are  of  a  kind 

ii  which    substantial  justice  at  least  may  be  attained  without  the 

Mceisity  of  such  a  reference. 

Proceedings  at  the  Delivery  of  the  Verdict,] — ^If  the  jury  have  re- 
tired to  deliberate,  when  they  return  into  court  to  deliver  the  verdict, 
tUr  names  must  be  called  over,  and  all  the  twelve  must  be  within 
Inring  when  it  is  given  (o).  The  officer  then,  in  case  of  felony, 
desires  the  prisoner  to  hold  up  his  hand,  and  addresses  the  jury, — 
^Gemtlemen^are  you  agreed  in  your  verdict ;  how  say  you,  is  A.  B, 
fttlty  of  the  felony  whereof  he  stands  indicted^  or  not  guilty  ^  *' 
Hie  foreman  delivers  the  verdict  guilty  or  not  guilty  (p).  In  case  of 
felony,  this  verdict  can  only  be  received  in  open  court,  and  in  the 
pnsooer's  presence,  though  the  court  may  be  adjourned  during  the 
<le]iberation  {g).  In  cases  of  misdemeanour,  it  may  be  delivered  else- 
vhere,  even  out  of  the  county  by  consent,  and  is  often  given  in  the 
defendant's  absence  (r).     It  was  formerly  necessary  in  felony  to  inquire 

(a)  2  Stra.  1015.  ing,  is  to  be  conclusively  inferred,  and 

(o)  R.  ▼.  WoaileTf  2  Stark.  N.  P.  C.  no  aflSdavit  can  in  any  case  be  admitted 

III.  to  the  contrary,  JR.  v.  Wooller, 
{p)  In  general,  the  assent  of  all  the  {q)  Co.  Lit.  227. 

jwy  to  the  verdict  pronounced  by  their  (r)  R,  v.  Woo^fallf  5  Burr.  2667. 

6>nmaD,  if  in  their  presence  and  hear- 
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as  to  the  priioner't  lands,  tenements,  and  goods,  and  whethn  be  fled 
for  it :  but  these  forms  are  now  abolished,  and  the  proTince  of  tbe 
jury  is  contined  to  tlie  simple  issue  of  yuilty  or  not  gtalty  (•)• 

The  verdict  cannot  be  altered  afler  it  is  once  recorded ;  bat  it  msji 
be,  and  often  is,  altered  after  it  has  been  pronounced,  at  the  sagget- 
tion  of  tbe  court,  if  its  terms  imply  a  contradiction,  or  are  a««K> 
panied  by  something  which  renders  the  meaning  doubtful.  Where  a 
verdict  is  thus  ofTered  by  the  jury,  bnt  not  immediately  accepted  end 
recorded  by  tbe  court,  it  has  been  the  practice  for  some  clerks  of  tlie 
peace  to  enter  a  note  of  it  in  the  minute  book  of  the  sessions,  it  s 
memorandum  of  tbe  proceedings  as  they  go  on,  and  afterwards  to  re- 
cord the  ultimate  finding  on  the  indictment  in  the  usual  manner  ((). 
A  jury  at  sessions,  on  an  indictment  for  poisoning  mares,  fonnd  tbe 
accused  "  guilty  by  mischance."  This  was  entered  by  the  clerk  of 
the  peace  in  his  minute  book.  The  defendant's  counsel  submitted  tin 
very  finding  amounted  to  an  acquittal;  and  the  chairman  told  the 
jury  to  find  the  prisoner  guilty,  or  not  guilty,  directing  ihem  to  recon- 
sider their  verdict.  They  retired,  and  afterwards  gave  their  veri^ 
"guilty;  but  recommended  to  mercy,"  The  clerk  of  the  peace  re- 
corded that  finding,  with  the  recommendation,  on  the  indictment  is 
the  usual  manner.  After  which  the  court  asked  the  jury  the  groond 
of  their  recommendation  :  they  answered,  that  the  prisoner  did  not 
do  it  with  a  malicious  intent,  but  to  benefit  the  condition  of  the  bono. 
On  a  motion  to  the  king's  bench  for  a  mandatnut  to  the  aessions  tt 
alter  the  minutes  of  the  verdict  according  to  tbe  fact,  &e.  od  u 
affidavit  that  the  verdict  was  erroneously  entered  on  the  trial,  thecoMi 
reFiised  to  interfere  with  the  minutes,  the  quarter  sessions  being  s 
court  of  competent  criminal  jurisdiction(u). 
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in  these  last  instances  the  interference  requires  great  caution,  and  tlie 
jory  may  always  persist  in  an  absolute  finding,  however  contrary  to 
the  opinion  of  the  court.  When  they  have  finally  delivered  such 
Terdict  as  can  in  point  of  law  be  received,  the  officer  proceeds  to  ask 
the  same  question  as  to  other  prisoners  (if  there  are  any)  included  in 
the  charge ;  and  having  received  their  answers  in  like  manner,  seve- 
rally addresses  them, — 

"  Heftrken  to  your  Terdict,  as  the  coart  records  it ;  yon  say  A.  B.  is  goilty,  (or, 
'not  guilty')  of  the  felony  whereof  he  stands  indicted ;  {and  to  qf  the  otken,  if  more 
lAsBi  erne)  that  is  your  verdict,  and  so  you  say  all." 

The  verdict  is,  at  the  same  time,  recorded  by  the  officer  on  the 
indictment. 

Protection  of  Jurors.] — Jurors  are  not  now  punishable,  except  for 
gross  acts  of  misconduct,  as  casting  lots  for  a  verdict,  or  for  actual 
corruption.  Of  the  verdict  itself  they  are  the  sole  and  absolute  j  udges ; 
if  they  return  it  in  a  legal  form,  the  court  must  receive  it ;  and  unless 
they  are  guilty  of  embracery  or  indecent  conduct,  they  can  never  be 
questioned  civilly  or  criminally  on  account  of  their  decision.  The 
proceeding  by  writ  of  attaint  for  false  verdict  has  long  fallen  into  dis- 
use. And  by  the  recent  act  regulating  the  law  of  juries,  it  is  entirely 
abolished  (w) ;  but  with  a  proviso,  '*  that  every  person  who  shall  be 
guilty  of  the  ofTence  of  embracery,  and  every  juror  who  shall  wilfully 
or  corruptly  consent  thereto,  shall  and  may  be  respectively  proceeded 
against  by  indictment  or  information,  and  punished  by  fine  or  im- 
prisonment, as  every  such  person  and  j  uror  might  be  before  the  passing 
of  this  act"  (x). 

Effect  of  Verdict  in  Criminal  Ccises.] — A  conviction,  however  con- 
trary to  the  opinion  of  the  court  at  sessions,  cannot  be  set  aside;  for 
the  justices  have  no  power,  like  the  court  of  queen's  bench,  to  grant 
a  new  trial  on  the  merits,  except  the  trial  has  been  void  for  irregu- 
larity (y) ;  though,  where  the  punishment  is  discretionary,  they  may 
mark  their  opinion  of  the  case  by  passing  a  nominal  sentence,  or  may 
recommend  the  party  to  the  crown,  through  the  secretary  of  state,  as 
a  proper  object  of  pardon.  A  verdict  of  acquittal,  when  returned  on 
a  valid  indictment,  is  always  conclusive  when  pleaded  in  bar  to  any 
subsequent  indictment /or  the  same  charge;  but  does  not  prevent  a 

(w)  6  G.  IV.  c.  50,  s.  60.  which  a  quarter  sessions  is  not,  tmie, 

(«)  Ibid,  8.  61.  p.  51 ;  and  see  R.  y.  Smith,  8  B.  &  Cr. 

(y)  Per  DeniMtm,  J,,  1  Burr.  R.  572  ;  343,  and  the  cases  cited  2  Tidd,  Prac. 

speaking,  however,  of  an  inferior  court,  9  ed.  905. 
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party  from  being  kfUrwardi  indicUd  on  onotber  charge  hkni^  nfe- 
rence  to  tbe  name  traDsactioa.  Thui,  ifa  party  be  acquitted  ofaMoa;, 
on  the  grouod  titat  the  proof  only  suitains  a  char^  of  laudemeuou, 
he  may  afterwards  be  iHed  on  a  bill  found  for  the  miademeanoai,  ud 
vies  vertd.  A  new  trial  of  the  same  iadictment  is  never  granted  b; 
any  court  after  a  verdict  of  acquittal  (y).  Even  on  indictmenU  ta 
not  repairing  roads  and  brid|^8,  nhich  are  aubstantially  civil  proceed- 
ings,  the  utmost  the  court  of  queen's  bench  will  do  is  to  suspend  tbe 
judgment  until  after  the  trial  of  another  indictment,  in  order  to  pcMcu 
the  acquittal  from  being  given  in  evidence  at  such  aubaequent  Itisl  U 
disprove  the  liability  of  the  parties  acquitted  (2).  Acquitted  priiOMn 
may,  it  seems,  be  detained  till  the  grand  jury  is  discharged.  Prisoacfl 
against  whom  no  bill  is  preferred  or  found,  are  discharged  at  tbeesl 
of  the  sessions  by  proclamation. 


SECTION  XV. 
Or  JuDGMCNT  ann  Dischaiioe. 
A  PBisoNER  found  guilty  by  the  jury,  or  a  defendant,  if  presestin 
court,  is  called  upon  to  say  why  judgment  should  not  be  passed  upon 
him.  He  may  now,  therefore,  if  any  errors  appear  upon  the  /act  <i 
the  indictment,  move  the  court  to  arrest  or  stay  the  judgment(a);  Ot 
may  offer  something  in  extenuation  of  his  offence.  If  tbe  indictmeU 
is  bad,  an  amended  bill  should  be  preferred;  to  which,  if  found,  the 
prisoner  must  plead,  though  at  a  subsequent  session,  if  tbe  session  bu 
been  properly  adjourned(&). 


Sentence;  or  Adjourning  the  Sesstons/or  tine  tolnquire.^ — Senteace 
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the  defendant,  dtfring  the  interval,  will  depend  on  the  nature  of  the 
offence  of  which  he  has  been  convicted,  and  the  situation  in  which  the 
course  of  the  proceedings  previous  to  trial  may  have  placed  him.  If 
in  custody,  he  will  be  recommitted  to  custody ;  if  out  on  bail,  he  will, 
generally,  be  allowed  to  enter  into  a  new  recognizance  to  appear  at 
the  period  of  adjournment,  or  when  called  on  to  receive  judgment. 
It  is  scarcely  necessary  to  add,  that  this  delay  of  sentence  being  a 
forbearance  in  favour  of  the  prisoner,  whether  it  be  in  compliance  with 
his  solicitation,  or  emanate  immediately  from  the  court,  it  would  not 
be  compatible  with  the  claims  of  justice  to  place  the  security  of  hb 
person  for  receiving  the  judgment  of  the  law  upon  a  more  precarious 
foundation  after  verdict,  than  it  was  before;  and  that,  in  the  circum- 
stances under  contemplation,  some  reference  is  due  to  the  application 
of  the  prosecutor,  as  well  as  to  the  opinion  of  the  court,  respecting  the 
recognizances  by  which  the  liberation  of  his  person  may  be  justified. 

Proclamation  while  Sentence  is  passed.] — Then,  in  cases  of  felony, 
the  prisoner  is  placed  at  the  bar,  and  the  sentence  (d)  is  pronounced 


an  indictment  for  misdemeanour,  or,  as 
it  seems,  for  a  felony  not  capital,  con- 
dades  with  an  improper  prayer,  as,  that 
the  defendant  may  answer  over,  where 
it  shonld  have  been  for  final  judgment 
against  him,  the  court  is  not  bound  by 
it,  but  will  give  such  judgment  as  by 
law  ought  to  be  given,  R,  v.  TViytor,  3 
B.  &  Cr.  512,  et  teq, 

A  person  was  indicted  for  a  misde- 
meanour in  fixing  a  lighted  candle  in  a 
doaet,  under  certain  wooden  stairs  in 
the  house  of  J.  R.,  of  which  house  he 
the  prisoner  was  Uien  poises$ed  for  a 
certain  unexpired  term,  and  for  put- 
ting matches  about  and  against  the 
said  lighted  candle,  with  a  wicked  and 
malicious  intention,  by  means  thereof 
then  and  there  feloniotuly  to  set  fire  to 
the  aforesaid  house  of  the  said  J.  R.,  and 
to  bum  and  consume  the  same.  It  was 
objected  in  arrest  of  judgment,  that  al- 
leging the  act  to  be  done  feloniously, 
made  it  necessary  to  prove  a  felony  ; 
which  the  possession  of  the  house  by 
the  prisoner  prevented.  But  Lord  Afoju- 
JUli  and  the  court  rejected  the  word 
fakmiouaiyMM  surplusage,  and  repugnant 
to  the  legal  import  of  the  offence  charged, 
and  gave  judgment  against  the  defendant 
for  &e  misdemeanour  of  which  he  had 
been  in  fact  convicted ;  R.  t.  Seofieldt 


East*s  P.  C.  1028  ;  R.  v.  Hoime9,  id. 
102:i. 

(d)  Note  by  Mr.  Dickenson. — In  a 
book  professedly  compiled  principally  for 
the  use  of  persons  who  have  not  been  in 
the  habit  of  considering  such  kind  of 
subjects,  it  may,  perhaps,  be  deemed  at 
least  a  pardonable  piece  of  presumption 
in  its  author,  if  he  throw  out  a  few  sug- 
gestions on  that  portion  of  the  justice's 
public  duty  in  the  exercise  of  which  the 
law  has  left  the  matt  to  his  diMcretum^ 
with  thtfewe»t  means  of  regulating  his 
judgment,  viz.  the  punishment  of  those 
offences  which  are  the  usual  subjects  of 
trials  before  a  court  of  quarter  session. 
Where  statutes  have  conferred  upon  in- 
dividual magistrates,  or  even  upon  ses- 
sions, the  authority  of  summary  con- 
victions, without  the  intervention  of 
jurors,  they  have  limited  the  penalties 
for  the  offences  created  or  punished  by 
them,  within  tuirroto,  generally,  but  al- 
ways within  pretcribed,  bounds ;  while, 
wiUi  respect  to  fines,  imprisonments,  and 
even  transportation,  they  have,  of  neces- 
sity, perhaps,  left  to  them  the  same  la- 
titude of  apportionment,  as  to  the  judges 
of  the  superior  courts,  although  frequent- 
ly persons  without  the  same  professional 
experience,  the  same  familiar  acquaint- 
ance with  the  multiplied  inducements  to 
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by  the  chairraaa;  and  formerly,  at  wfaaterer  period  the  judgnwBtof 
the  court  in  case  of  felony  was  to  be  given,  proclamation  was  nude 
as  follows,  by  the  crier  of  the  court : — 

'■  Ojex,  Ojei,  Ojtt,  ill  muiieT  of  persou  are  wnsnded  la  keep  dlence  «Uri 
judgment  is  giTcn  sguiut  the  priMoer  st  the  bar,  npoBpein  ofimpruonmcot." 
But  in  modern  times  it  it  in  general  omitted,  except  in  the  h^ber 
criminal  tribunals,  on  the  occasion  of  passing  sentence  of  death. 

Jadgmenti.] — This  stage  of  the  proceedings  brings  us  to  a  summuy 
notice  of  the  judgments  which  are  ordinarily  inflicted  by  courti  of 
session  of  the  peace. 

Punitkment  of  Feloniet  by  Trajuportation — ImprUonnteitl—Soli- 
taiy  Confinement — Hard  Labour — Whi/^ngJ] — The  punishment  of 
a  felony  less  than  capital  is  now,  in  all  cases,  that  prescribed  bj  the 
statute  or  statutes  specially  relating  to  it  (e)  ;  and  is  awarded  in  termi 
by  sentence  passed  by  Ihe  court  after  conviction.     The  benefit  of 


r  the  > 


taetot  of  diicrimiDation  respecting  the 
elbcti  of  panUhmeDt.  The  pnceot 
poipoM  U,  therefore,  to  impreii  npon 
the  miDcl>  of  thaae  who  are  onl;  com. 
meaciQK  their  career  iik  the  public  du- 
ties of  mtgittracy,  not  mereljthe  jiutice 
■nd  humaaity,  and  therefore  the  duty, 
but  eien  the  policf  alto,  of  exercisiiig 
the  moit  nnpreJDtUeed  and  temperate 
diamminatioD  in  the  diitribntion  of  pn- 
Diahmenta,  on  account  of  the  aalutarjr 
eoaaequencei  which  ma;  rewouablj  be 
expected  from   it.      Tbe   puniahmenta 


administered  with  that  moderatioii  «h)ch 
eorrecta  without  degrading.  Jirmt  rt- 
pmle  lurpiuimtu,  ii  an  adage  u  tnit  b 
point  of  fact,  aa  neceaiarj  to  be  kept  ia 
mind  bjr  thoae  whoae  rank  and  datia 
call  upon  them  to  mark  with  pieuBoa 
of  poniahment  the  deriation  of  ignoraan 
and  (railt;  from  the  path  of  teutitufc. 
On  a  repetition  of  offenca,  wbeM  it  ii 
aacertaioed,  indeed,  that  admoidtioD  has 
failed  to  cornet,  to  deter,  br  addaf 
the  culprit  an  example,  tiecamea  a  tUj 
to  aocietf :  for  compauion  to  the  iad- 
vidnal  ma;  then  well  gire  way  to  te 
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clergy  was  abolished  in  1827  (/) ;  as  was  the  distinction  between 
grand  and  petty  larceny :  and  every  larceny  is  now  subject  to  the 
same  incidents  as  grand  larceny  (^).  The  punishment  for  simple 
larceny  or  for  any  felony  made  punishable  like  it  by  7  &  8  G.  IV.  c. 
29,  may,  in  the  discretion  of  the  court,  be  either  transportation  be- 
yond the  seas  for  seven  years  (h),  or  imprisonment  for  not  exceeding 
two  years.  Where  imprisonment  is  awarded  for  such  offence,  the  con- 
vict may  be  also  sentenced  to  be  kept  to  hard  labour  (t)  in  the  com- 
mon gaol  or  house  of  correction  of  the  county,  and  to  solitary  con- 
finement (j)  ;  but  the  latter  punishment  is  now  limited  to  periods  not 
exceeding  one  (lunar)  month  at  a  time,  and  three  (lunar)  months  in  a 
year  (A).  If  a  male  (/),  he  may  also  be  ordered  to  be  whipped  once, 
twice,  or  thrice,  privately  or  publicly  (m). 

Punishment  of  Felonies  for  which  no  Punishment  is  Specially 
EnaciedJ] — Persons  convicted  of"  any  felony,  for  which  no  punishment 
it  specially  provided  by  any  act,"  are  punishable  under  7  &  8  G.  IV. 
c.  28  (n),  by  transportation  for  seven  years  or  imprisonment  for  any 
term  not  exceeding  two  years,  and  in  the  case  of  a  male  offender,  with 


(/)  7  &  8  G.  IV.  c.  28, 8.  6. 

{p)  7  &  8  O.  IV.  c.  29,  t.  2. 

(A)  7  &  8  O.  IV.  c.  29,  8.  4.  If  an 
•et  direct  ao  offender  to  be  tran8ported 
generally,  without  8pecif7ing  the  place, 
H  •hall  be  nnder8tood  to  mean  the  place 
to  which  conTicts  are  at  the  time  legally 
tranaported,  which  is  now  Botany  Bay, 
1  Hawk.  7th  ed.  407 ;  bnt  the  entry  of 
tiie  judgment  of  transportation  most  not 
be  tliat  it  was  ordered^  bnt  that  it  was 
tmuidtrtd  by  the  court.  Howerer,  the 
ooart  below  will  be  suffered  to  amend 
the  entry,  R.  v.  Ktnwcrthy,  1  B.  &  Cr. 
711.  The  principal  of  Uiese  punish- 
nenta,  transportation,  was  unknown  to 
the  eommon  law,  and  was  introduced 
•boat  the  end  of  Queen  Elisabeth's 
reign  for  the  purpose  of  colonizing  newly 
diaoovered  or  acquired  settlements, 
aa  a  commutation  for  capital  punish- 
ments, operating  as  a  statutory  pardon. 
The  original  enactment  was  39  El.  c.  4, 
s.  4,  (aee  Barrington,  352,  cited  4  Bla. 
C  401,)  and  conferred  power  on  the 
fmmrter  §e§9ion»  alone  to  transport  be- 
yond sea,  or  to  adjudge  them  *'  perpe- 
tually to  the  gallies  of  this  realm."  By 
the  habeas  corpm  act,  31  C.  11.  c.  2, 
a.  14,  power  was  resenred  to  transport 


beyond  seas  such  persons  as,  being  con- 
Ticted  of  felony,  shall  pray  to  be  so  tran- 
sported. Transportation  was  subsequently 
extended  to  cases  where  the  benefit  of 
clergy  was  prayed,  and  to  petty  larceny, 
by  4  O.  I.  c.  11.  In  the  first  instance, 
offenders  were  always  transported  to 
some  of  the  plantations  in  America; 
subsequently,  howerer,  their  destination 
has  been  placed  at  the  appointment  of 
the  crown,  by  the  advice  of  its  council ; 
and,  by  other  statutes,  proyision  has 
been  made,  in  proper  cases,  for  confining 
persons  sentenced  to  transportation  at 
the  penitentiary-house,  Milbank,  instead 
of  sending  them  beyond  the  seas,  56  O. 
III.  c.  63 ;  59  G.  III.  c.  136.  The  act 
by  which  the  manner  of  transportation 
is  now  regulated  is  5  G.  IV.  c.  84. 

(t)  First  introduced  by  5  Ann.  c.  6, 
B.  2.  See  7  Ad.  &  E.  505,  and  applied 
to  larcenies. 

(J)  7  &  8  G.  IV.  c.  29,  B.  4.  See  id. 
c.  28,  s.  9. 

(k)  1  V.  c.  90,  s.  5. 

(0  Whipping  women  had  been  .be« 
fore  abolished  by  1  G.  IV.  c.  57,  s.  2« 

(m)  7  &  8  G.  IV.  c.  29,  s.  3. 

(a)  Sect.  8. 

Q  Q 
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4Me,  two,  or  ihree  poblic  or  private  wliifipinga,  if  the  court  thinkt  fit. 
in  a<ldilioD  to  the  imprison  mem.  Hani  labour  may  alw  be  aJdld 
to  llie  iiBpriwtiiniotii  ta  ibc  conrooo  gaol  or  bouse  of  correttioa  (o), 
Solitary  conliDeTnent  iDav  aUo  fonii  pad  of  this  teotence,  but  not  &t 
longer  th*a  oae  (lunar)  moath  at  a  time,  or  tltaa  tbree  (lonat)  tnonllr 
in  tlie  coorae  of  a  jekt{p). 

Ptuiukment  of  Maticiout  Injuries  to  Property.] — Malioious  iojuntt 
to  property,  for  nhich  impriMnmenl  may  b«  awarded  oti  coDtktiOK 
ander  7  &  li  G.  rV.  c.  30.  may  alM  be  punished  at  the  discretion  <f 
dte  court  by  impritoamcnl  simply,  or  imprtsonmeDt  aod  being;  l(t'|iiio 
hattl  labour  in  the  common  ga»I  or  tiouse  of  correction,  nnd  aUobf 
■olitary  confinement,  during  such  portions  of  the  impH  son  meal,  woh 
or  without  hard  labour  (f ),  as  has  been  just  stated. 


PuMuhmenl  of  ki'jber  Offencet,  or  Offencti  tubjecteil  to  lmpriii» 
vuntby  Slatt.  TW.IV.andi  f.  cc.  85— 91.]— Offences  of  a  higlw 
nature,  if  tried  at  seasons,  must  be  punished  in  the  mode  iirovitlcii  by 
the  special  enactments  applicable  to  them,  and  witbiu  the  limiu  uftin 
discretion  there  allowed  (r).  All  the  offences  subjected  to  impriuii' 
ment  by  the  new  criminal  acts.  7  W.  IV.  and  1  V.  cc.  B5  lo9l  in- 
clasive,  are  also  punishable  or  not  by  liaid  labour,  at  discretion  oflhi 

Puitishment  in  Cases  of  Misdet>ieaitour.]—'the  punishments  in  ordi- 
nary cases  of  misdemeanour,  where  they  are  not  specially  apportioned 
by  any  act  of  parliament,  arc  tine  or  imprisonment,  or  both,  in  (he 
discretion  of  the  court;  with  a  further  requisition  of  security  (If  the 
court  shall  deem  fit)  for  the  good  behaviour  of  the  parly  convicted, 
during'  a  reasonable  period. 

Punishment  of  Misdemeanours  by  Hard  Labour."] — In  cases  of  mi*- 
demeanour,  the  court  were  formerly  not  authorized  to  sentence  parli« 
to  be  kept  to  hard  labour  in  addition  to  imprisonment,  and  their  con- 
finement in  idleness  often  became  a  cause  of  their  increased  depravitj. 
This  evil  has  been  remedied  by  slats,  3G.  IV.c.  114;  9  G.  lV.c.3i. 
B.  5:and,  asitseems,  by  7  W.  IV,  and  1  V.  c.  85,  s.  8,  1 1.  BySC- 
IV.  c.  1 14,  the  court  may  sentence  to  imprisonment  with  hard  labe*' 


(0)  7&8G.  IV.c.: 
(p)  ;  W.  IV.  and  1 
wMcfa  teepotl. 


AND   MISDEMEANOURS.  595 

for  not  exceeding  the  term  for  which  they  might  previously  imprison, 
either  in  addition  to  or  in  lieu  of  any  other  punishment  which  might 
then  be  inflicted,  in  the  following  cases : — 

[Assault  with  intent  to  commit  felony.  Repealed  9  G.  IV.  c.  31 ,  s.  1 .] 
Attempt  to  commit  felony. 
Riot. 

[Assault  on  a  peace  officer,  or  officer  of  customs  and  excise,  or  any 
revenue  officer,  acting  in  discharge  of  his  duty,  or  any 
person  acting  in  their  aid.     And 
Assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 

of  wages.     Repealed  9  G.  IV.  c.  31,  s.  1.] 
Knowingly  uttering  counterfeit  money. 
Keeping  a  common  gaming-house,  a  common  bawdy-house,  or  a 

common  disorderly  house. 
Perjury  and  subornation  of  perjury. 

[Having  entered  ground  with  intent  there  illegally  to  take  or  kill 
game  or  rabbits,  or  to  aid,  &c, ;  and  having  been  found 
there  at  night  armed  with  any  offensive  weapon,  viz.  the 
offence  described  in  57  G.  III.  c.  90,  now  repealed,  9  G. 
IV.  c.  69,  s.  1.] 
By  9  G.  IV.  c.  31,  s.  25,  the  court  is  enabled  to  sentence  the 
ofiender  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  two  years,  and  also  to  fine  such  offender,  and  require 
bim  to  find  sureties  for  keeping  the  peace,  in  the  following  cases  of 
assault,  some  of  which,  it  will  be  seen,  are,  and  others  are  not, 
included  in  the  former  statute :  — 
Assault  with  intent  to  commit  felony. 
Assault  on  a  peace  officer,  or  revenue  officer,  in  the  execution  of 

his  duty,  or  person  acting  in  his  aid. 
Assault  upon  any  person  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  the  party  so  assaulting,  or  of 
any  other  person  for  an  offence  for  which  he  or  they  may 
be  liable  by  law  to  be  apprehended  or  detained. 
Assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 

of  wages. 
In  common  assaults,  conspiracies,  libels,  and  all  other  cases  of  misde- 
meanour not  provided  for  by  statute,  the  court  has  still  no  power  to  do 
more  than  fine,  imprison,  and  require  sureties ;  but,  as  it  is  enacted  by 
7  W.  IV.  and  1  V.  c.  85(5)  **  That  where  on  the  trial  of  any  person 

(«)  Sect.  11. 

Qq2 
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for  any  of  Uie  offences  therein -before  mentioned,  or  far  aiy  fthny 
whatever,  where  the  crime  c/iarged  shall  include  an  cuiault  ojoiiwf 
the  person,  it  sliall  be  lawful  for  the  jury  to  acquit  of  the  felonv,  su)d 
to  flud  a  verdict  of  '  guilty  of  iis^iilt'  against  the  peraou  iDdicied,  if 
the  evidence  shall  narrant  such  finding,  and  when  h»ch.  verdiathaH 
be  found,  the  court  ihoU  have  power  to  imprison  ihe  person  so  foand 
guilty  of  an  asjault  for  any  term  not  exceeding  three  years."  il  appeut 
that  persons  so  convicted  are  liable  to  be  also  punished  with  hard  laboai 
and  solitary  confinement  under  sect.  8  of  that  act(0-  This  opiaim 
is  now  confirmed  by  the  decision  of  the  fifteen  judges  (h). 

If  a  man  gets  into  tlie  bed  of  a  married  woman,  and  has  cooDeiioB 
with  her,  she  believing  him  to  be  her  hushand,  and  consenting  » 
that  account,  tliis  Lis  fraud  will  not  support  an  indictment  Ibt 
rape(ir) ;  but  a  party  so  indicted  may  be  found  guilty  of  "an  SAsuilt 
under  7  W.  IV.  and  1  V.  c.  85,  s.  11,  so  as  to  be  sentenced  uodw 
sect.  8,  to  imprisonment  with  hard  labour  (w). 

The  crime  of  aasiulting  and  carnally  knowing  and  abusing  a  gill 
under  ten  years  old,  though  a  felony  whether  she  consents  or  not,  i), 
if  she  consents,  not  such  a  felony  as  will  "  include  an  assault  agaiaK 
the  person"  in  ilie  words  of  7  W.  |V.  and  I  V.  e.  83,  s.  1 1 ;  » ihu 
the  prisoner  must  either  be  convicted  of  the  felony  or  acquitted  steh 
gether(x).  So  on  an  indictment  for  assaulting  a  girl  aged  betwum 
ten  and  cloven,  witli  intent  to  commit  a  rape;  her  consent  was  helH 
to  put  an  end,  not  only  to  that  charge,  but  also  to  that  of  cotninoi 
assault  contained  in  another  count  (y). 


(0  ;  W.  IV.  and  1  V.  c.  Bi,  »,  8. 
irbich  enacts  that  where  any  person  sliall 
be  convicted  of  any  offence  punishable 
under  thu  act  for  ichich  imj/rinHunent 
may  be  avrarded,  it  shall  be  lawful  for 
th«  court  to  aentr.nce  the  offender  to  be 
imprisoned  and  kept  to  Aorif  laboHr  in 
the  common  gaol  or  house  of  correction, 
and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any 
portion  or  portion!  of  such  imprison- 
ment, or  of  Buch  imprisonment  with  hard 
labour,  not  exceeding  one  mouth  at  any 


disCRtion  shall  teem  meet. 

(a)  Reg.  v.  Saunderi.  8  C.  J 
and  see  Reg.  v.  Willianu,  S 


(«.)  Ittg.  T.  Sa 

unJert,8C.i.T.iii, 

per  lifteea  judges 

In  Reg. -r.WiUuM. 

id.  287,  the  con 

exion  was  con,pl«-d 

without  discovery 

In  R.  T.  SaKndm, 

as  in  R.  v.  Jacimn,  the  man,  being  ii- 

upted.      Had  he  pO- 

sisted,  lemble.  it 

pnould  have  been  rapt 

(x)  Reff.  Y.  B 

7,*,,  8   C,  &  P.   5;s, 

PalUtoa,  J. 

Cv)  «e?.  T.  M 

rerf.(*,BC.  iP.589. 

Lord  ^iisjFiT  said 

that  it  was  necuorl 

to  show  guch  an  isaault  aa  could  not  be 

justified,  if  liceni 

had  been  pleaded  io 

an  action  ;  and  h 

Id.  that  the  mere  pel- 

mitted    laying   h 

..da    on    surb    a  M 

what   might  be 

if  done  by  her  c 

an  illegal  act,  or 

misdemeanour,  as  could  be  indicted. 
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Indictment  on  7  W.  IV.  and  1  V.  c.  87,  s.  3,  for  highway  robbery, 
in  assanlting  B.  B.,  putting  him*  in  fear,  and  taking  from  his  person 
and  against  his  will,  a  watch,  &c.  and  with  personal  violence.  Verdict, 
**  We  find  the  prisoner  guilty  of  an  assault,  but  without  any  intention 
to  commit  any  felony.*'  Held,  that  the  words  of  7  W.  IV.  and  1  V. 
c.  85, 8. 11,  "  the  crime  charged,"  were  intended  to  signify  the  charge 
as  stated  in  the  indictment ;  and  that  in  all  cases  of  felony  where  an 
assault  was  stated  as  part  of  the  charge,  the  jury  were  at  liberty  to 
acquit  of  the  felony,  and  find  the  party  guilty  of  a  common  assault  (2). 

Though  a  boy  under  fourteen  years  old  cannot  be  convicted  of  a 
rape,  however  clear  the  evidence  of  its  commission,  he  may  be  legally 
convicted  of  an  assault  under  7  W.  IV.  and  1  V.  c.  85,  s.  11  (a). 
We  have  seen  that  a  husband  and  wife  who  are  jointly  indicted  for  a 
felonious  assault,  and  causing  a  bodily  injury  dangerous  to  life  by 
striking  (as  provided  against  by  7  W.  IV.  and  1  V.  c.  85,  s.  2),  may 
be- convicted  of  an  assault  under  7  W.  IV.  and  1  V.  c.  85,  s.  11,  and 
sentenced  to  imprisonment  with  hard  labour  {b). 

Whipping  Male  Persons  guilty  of  Misdemeanour sJl — There  are, 
however,  many  cases  of  misdemeanour  which  have  been  the  subject  of 
recent  legislation,  partaking  of  the  character  of  larceny  or  swindling  ; 
as,  embezzlement  by  servants,  factors,  or  agents ;  stealing  various 
articles  which  are  not  the  subjects  of  larceny  at  common  law ;  and 
obtaining  money  and  goods  by  false  pretences ;  in  which  the  court  is 
empowered  to  punish,  not  only  with  imprisonment  and  hard  labour, 
but  also  with  whipping,  if  the  offender  be  a  male ;  or  with  transporta- 
tion.   These  will  be  found,  under  their  proper  heads,  in  Chapter  VI. 

Apportioning  Punishment.'] — ^The  apportionment  of  punishment, 
which,  in  almost  all  instances  cognizable  at  sessions,  is  now  left  to  the 
discretion  of  the  court,  is  the  roost  important  duty  cast  on  the  justices. 
It  is  scarcely  necessary  to  observe  that  it  should  not  only  be  propor- 
tioned to  the  offence  in  degree,  but  adapted  to  it  in  kind  ;  measured 
not  only  by  the  abstract  enormity  of  the  offence,  but  by  the  age,  sex, 


(x)  Beg.  T.  EIH9,  8  C.  &  P.  654,  per  with  hard  labour. 
Aldtraon,  B.,  and  A.  Park,  J.  The  former  (a)  Reg.  v.  Brimilow,  2  Mood.  C.  C. 

■tated  that  the  point  had  been  reserved  R.  122 ;  iS^.  C.  9  C.  8c  P.  366. 
by  Farke,  B.,  for  the  opinion  of  the  {,b)  Sec  Reg.  v.  Cruse  et  tix.  9  Mood, 

fifteen  jn^ges,  who  had  decided  as  in  C.  C.  R.  53 ;  and  see  Reg»  v*  /ii^rafli« 

the  text,  without  expressing  doubt  on  1  Salk.  284« 
the  subject.     Sentence,  imprisonment 
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Rnd  circumstances  of  Ihe  offender ;  and  reflated  by  the  balance  of 
public  benefit  to  be  derived  rrom  the  exposure  of  the  criminal  »nd  tbc 
notoriety  of  liis  punishment,  or  from  the  silence  dictated  by  a  dcctiil 
refard  to  tbe  nature  of  his  offence.  In  many  cases  of  assaulu.  &e. 
the  additional  requisition  of  security  for  the  ^ood  behaviour  of  (tit 
offender,  when  lie  leaves  hts  confinement,  is  proper;  and  especially 
where  the  evidence  shows  a  temper  likely  to  endanger  the  public  petct, 
or  Imbits  which  tend  to  subvert  the  public  morals. 

Sentence  of  Additional  Impritonment  on  Party  already  in  Pritm 
on  a  previous  Sentence.] — Where  a  party  was  actually  io  cuslodj, 
under  sentence  of  impriaonmenl,  for  one  miidemeanour,  and  wn. 
afterwarda  tried  for  anotlier  like  offence  before  the  original  lem  il) 
expired,  sentence  of  further  imprisonment  might  always  be  given.  iPi 
commence  from  tbe  termination  of  lhe6rst  ((,');  and  it  isnowenaciedioT),' 
that  wherever  sentence  shall  be  passed  for  felony  on  a  person  almdj 
imprisoned  under  sentence  fur  another  crime,  it  shall  be  lawful  fortbe 
court  to  award  imprisonment  for  the  subsequent  offence,  to  comnicDR 
at  the  expiration  of  the  imprisonment  to  which  the  party  shall  bin 
been  previously  sentenced ;  and  where  such  person  is  already  unda 
sentence,  either  of  imprisonment  or  transportation,  the  court,  if  em- 
powered to  pass  sentence  of  transportation,  may  award  such  senUBM 
for  the  siiiispquent  ofTpnce,  to  commence  nt  the  expiration  of  ihe  im- 
prisonment or  transportation,  to  which  such  person  shall  have  b«B 
previously  sentenced,  although  the  aggregate  term  of  imprisonment « 
transportation  respectively  may  exceed  the  term  for  which  either  of 
those  punishments  could  be  otherwise  awarded. 

Sentence  of  Imprisonment  before  Transportation  abotiihcd.\— 
Persons  convicted  of  breaking  and  entering  a  dwelling-house,  a"i 
stealing  therein  any  chattel,  money,  or  valuable  security,  to  any  vilae 
whatever,  as  principals  or  accessories  before  the  fact,  might,  by  3  &  * 
W.  IV.  c.  44,  be  transported  for  life,  or  not  less  than  seven  years, and 
previously  to  such  transportation  might  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house «f  correction,  for  not  ti- 
ceeding  four  years ;  but  all  these  punishments  are  now  repealed,  a"" 
transportation  fur  not  more  than  fifteen,  nor  le^s  than  ten  yearj,  '^ 
substituted,  or  imprisonment  for  not  exceeding  three  years  (c). 
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Convicts  to  what  Custody  committed.] — ^The  place  of  imprisonment 
was  always  the  common  gaol  {/)  or  house  of  correction  {g)  of  the 
cooDty  in  which  the  prisoner  is  convicted.  By  5  &  6  W.  IV.  c.  38^ 
8.  4,  whenever  any  person  shall  be  convicted  at  any  sessions  of  any 
offence  for  which  he  or  she  shall  be  liable  either  to  the  punishment  of 
transportation  or  imprisonment,  it  shall  be  lawful  for  the  court,  if  it 
shall  so  think  fit,  to  commit  such  person  to  any  house  of  correction  for 
such  county  in  execution  of  his  or  her  judgment ;  and  in  case  of  the 
commitment  of  any  person  sentenced  to  transportation,  all  the  powers, 
provisions,  and  authorities  for  removal  of  offenders  sentenced  to  trans- 
portation, given  by  any  former  act  to  sheriffs  or  gaolers,  shall  be, 
and  the  same  are  hereby  extended  and  given  to  the  keepers  of  houses 
of  correction  in  whose  custody  such  last-mentioned  offenders  shall 
be  in.  [The  part  of  this  section  applicable  to  capital  offences  ift 
omitted.] 

Granting  Pardons  and  Tickets  of  Leave  to  Transported  Convicts, 
by  Governors  of  Colonies,] — It  is  now  enacted,  by  2  &  3  W.  IV.  c.  62, 
8.  2,  "  That  neither  the  governor  nor  lieutenadt-governor  of  any  island, 
colony,  or  settlement,  or  any  other  person,  shall  give  any  pardon  or 
ticket  of  leave  to  any  person  sentenced  to  transportation,  or  who  shall 
receive  a  pardon  on  condition  of  transportation,  or  any  order  or 
permission  to  suspend  or  remit  the  labour  of  any  such  person,  except 
ID  cases  of  illness,  until  such  person,  if  transported  for  seven  years, 
shall  have  served  four;  if  transported  for  fourteen  years,  shall  have 
served  six ;  or  if  transported  for  life,  shall  have  served  eight  years  of 
labour;  and  that  no  such  person  shall  be  capable  of  acquiring  or 
holding  any  property,  or  of  bringing  any  action  for  the  recovery  of 
any  property,  until  after  such  person  shall  have  duly  obtained  a  pardon 
from  the  governor  or  lieutenant-governor  of  the  colony  or  settlement 
in  which  he  or  she  shall  have  been  confined :  provided  that  nothing 
herein  contained  shall  in  any  manner  affect  his  majesty's  royal  preroga- 
tive of  mercy." 

To  imprisonment,  in  cases  of  fraud  or  flagrant  indecency,  the  court 
were  formerly  at  liberty  to  add  exposure  in  the  pillory;  but  this 
punishment  is  now  abolished,  7  W.  IV.  and  1  V.  c.  23 ;  and  see 
56  G.  III.  c.  133. 

Changing  Place  of  Imprisonment.] — By  the  habeas  corpus  act,  31 


(/)  5  H.  IV.  c.  10.  2  East's  P.  C.  738,  Ex  parte  Broumtell. 

(^)  5  A.  c.  6,  s.  2,  in  larceny.     See 
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C.  II.  c.  3,  ■,  9,  the  cuitody  of  pruDnen  oould  not  be  changed  aftn 
trial,  evcD  to  a  place  within  the  »une  county, except  by  habeaa  cocpu 
or  other  legal  writ.  But  not*  the  queen  may,  by  order  in  wriliuB 
notified  in  writing  by  a  principal  secretary  of  ttate,  direct  peraont  wb> 
appear  to  a  surgeon  fVee  from  putrid  or  infections  disorders,  and  m 
sentenced  to  imprisonment  or  transportation  by  any  court  or  coot- 
petent  aulhority,  for  any  offence  committed  bayond  the  limits  of  the 
central  criminal  court  act,  to  be  removed  to  the  penitentiary  st 
Millbank,  there  to  be  imprisoned  for  the  terms  of  their  sentences  (i). 
Hie  same  provision  is  extended  to  persons  who  are  sentenced  by  *dj 
court  or  ordered  by  any  competent  authority  subjecting  them  to 
hard  labour,  to  be  imprisoned  for  any  offence  committed  witkU  the 
above  limits  (i).  And  the  queen  may,  by  like  order  in  writing  noti- 
fied as  above,  direct  the  removal  of  any  person  in  prison,  under  sen- 
tence of  any  court  or  competent  authority,  for  any  offence,  from  oat 
prison  to  any  other  prison  or  penitentiary  in  England  aod  Wales,  fbr 
their  terms  of  imprisonment  {_;).  All  prisoners  whose  term  of  im- 
prisonment would  expire  on  a  Simday,  shall  be  discharged  on  tbe 
Saturday  preceding(i).  Eight  hundred  male  and  four  hundred  femile 
prisoners  may  be  confined  at  one  time  in  tbe  MiUbank  Penitentiiiry  (/). 
One  pentagon  is  set  apart  for  soldiers  and  marines(iit). 

Judgments  of  paying  Fines  in  M\ldemeano^rsJ\ — Where  a  partyii 
loreceiveanycorporal  punishment,  judgmentcannot  be  given  agsiut 
him  in  his  absence  (n).  We  have  seen  that  a  party  charged  with  sn 
offence  less  than  felony  need  not  be  present  at  his  trial  at  the  quarts 
sessions,  after  lie  has  once  appeared  and  pleaded  on  that  or  a  prerioni 
occasion  (o).     It  seems  that  a  defendant  indicted  for  a  misdemeanoot 
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without  the  actual  presence  of  the  defendant  (q).  In  the  queen's  bench 
a  capias  €ui  $atisfaciendum  domino  regi  pro  fine  may  be  issued  to  bring 
him  in  to  receive  judgment (r);  and  so  in  indictments  removed  there 
by  certiorari  {$) ;  but  it  is  doubtful  whether  the  court  of  quarter  ses- 
sions can  issue  a  capias  to  the  sheriff  for  any  other  purpote  than  an- 
swering an  indictment  found  (^). 

However,  Lombard  says  (u)  that  where  the  conviction  is  for  breach 
of  the  peace,  riot,  contempt,  or  other  offence,  for  which  no  certain 
fine  is  appointed,  the  judgment  is  that  the  party  shall  be  taken  (that  is, 
if  absent)  (o)  to  satisfy  the  queen  for  her  fine ;  and,  thereupon,  the 
copicM  pro  fine  may  issue  (w) ;  and  if  the  party  cannot  be  found,  other 
judicial  process  (tfix.  one  capias  utlagatum  only  if  after  judgment)  (or), 
issues  till  he  is  outlawed  (y). 

Bat  if  he  is  brought  in  (continues  Lambard)^  then  is  he  a  prisoner, 
and  the  justices  of  peace  are  then  by  their  discretion  to  assess  the  fine, 
estreat  it,  and  deliver  him.  "For,"  (adds  this  ancient  writer)  "  in  no 
case,  as  I  take  it,  can  they  of  themselves  levy  any  fine  or  forfeiture  due 
to  the  queen,  inasmuch  as  not  they,  but  the  sheriff  is  accountant  for 
all  such  matters.*'  A  joint  award  of  one  fine  against  several  defendants 
is  erroneous ;  for  otherwise  one  who  had  paid  his  part  might  be  im- 
prisoned till  the  others  paid  theirs  (z). 

Levying  Fines  imposed  at  Quarter  Sessions.] — Since  3  G.  IV.  c.  47, 
fines  imposed  by  quarter  sessions  and  not  paid  are  copied  on  a  roll  by 
the  clerk  of  the  peace,  and  sent  to  the  sheriff,  being  his  authority  to 
levy  the  amount  on  the  goods  of  the  party  in  his  own  bailiwick  (a), 
and  under  a  later  act  to  obtain  a  like  levy  in  another  country  (b),  or  to 
take  the  defendant  into  custody,  if  there  are  no  sufficient  goods  in 
either.  Tlie  sheriff  returns  what  has  been  done  thereon  to  the  next 
sessions;  which  return,  with  the  above  roll,  is  sent  by  the  clerk  of 


{g)  B.  2,  c.  48,  s.  17,  citing  S«lk.  56, 
«/  nqrra,  and  Skinn.  Rep.  684,  S.  C. ; 
also  Salk.  400. 

(r)  R.  ▼.  Templtmanf  Salk.  400. 

(t)  1  Hale,  198. 

(0  Dalton's  Just.  c.  193 ;  2  Hawk. 
0.  27,  8. 8,  citing  Lambard,  B.  4,  c.  8, 
and  Precedents  at  end  of  that  work  ;  1 
Chit.  Cr.  L.  338,  Ist  ed. 

(«)  Eirenarcha,  Chap.  XVI. 

(»)  2  Hawk.  c.  27,  i.  1 ;  1  Chit.Cr.  L. 
721,  Ist  ed. 

(w)  Does  this  mean,  from  the  queen's 


bench,  after  removal  by  certiorari  f 

(x)  2  Hawk.  c.  27,  s.  115. 

(y)  It  seems  from  some  authorities, 
that  process  of  outlawry  may  issue  from 
the  court  of  quarter  sessions  itself.  See 
2  Hale,  199 ;  12  Co.  133  ;  but  see  next 
page. 

(r)  2  Hawk.  c.  48,  s.  17,  p.  633  ;  11 
Co.  42  a.  Godfrey* 9  case. 

(a)  3  G.  IV.  c.  46,  s.  58.  See  an/a, 
p.  94,  and /io#/,  Chap.  XIII.  sect.  7. 

(*)  4  G.  IV.  c.  37. 


oatla«TT  >fter  Jii(Ig;iiient  id  misderaeanours  are  ran 
defcndsnt  who  U  teateoced  to  imprisonment  for  a  mi 
•at  MureDder  himMlf  accordinglv,  aod  tlie  regular  s 
of  et^iof  ntlagatmm,  exigent,  &e.  are  talten,  it  seem 
tbe  coart  of  queen's  bencli,  on  certificate  from  the  cl 
that  tbe  outltwry  is  complete,  will  grant  his  warra 
liMt(rf).  Tboagh  it  has  been  laid  down  that  justice 
mamt  ftoctat  of  outlavry  on  indictments  found  befo 
secBs  tbe  better  opinion  that  it  should  issue  from  the 
ike  retara  of  tbe  record  there  from  the  quarter  sessions 

Pmttimg£sckaiytdPntoJieTi.]— The 31.32  G.U.c 
jmaima  in  session  to  order  any  convict,  on  his  discha 
and  abo  any  peisn  acquitted  before  them,  or  dischar 
tioB,  to  be  conrejed  b;  a  vagrant  pass  to  tbe  place  o 
Ibis  salntaiT  pronsion  was  repealed  by  5  G.  IV.  c. 
place  n  not  supplied  by  4  G.  IV.  c.  64,  s.  16  &  39,  o 
•s.22,26,wIiidigiTB  to  the  visiting  justices  of  prisons 
to  pnMHteTS,  on  their  discharge,  papers  enabling  them 
sary  allowaoces  for  trarelliog  in  the  parishes  througl 
obliged  to  tiarel,  besides  clothing,  if  their  term  of 
abottened  on  tbe  justices' recommendatioa,  or  by  5  G. 
vUcb  permits  tbe  like  juitices  to  grant  them  certi 
tboa  to  beg  oa  tbeir  «a;  home  (see  potl,  tit.  Vagra, 
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him  to  reach  it,  at  the  coanty  char^ ;  or  out  of  bequests,  &c.  originally 
nade  for  supplying  prisoners  with  food  and  clothing  (f) ;  a  proceeding 
eqnaJly  discreet  and  just ;  as,  if  he  be  not  supplied  with  the  means  of 
nbtbting  till  he  can  regain  the  place  where  he  is  entitled  to  relief,  he 
viU  be  tempted  to  supply  his  wants  from  the  property  of  others.  And 
by  s.  15  of  Uie  vagrant  act,  5  G.  IV.  c.  83,  the  visiting  justices  of  every 
prison  may  grant  a  certificate  to  enable  any  person  discharged  there- 
from to  have  or  receive  alms  or  relief  on  the  route  to  his  or  her  place 
of  settlement.  Such  certificate  to  be  drawn  up  in  compliance  with 
&e  gaol  acts. 


Ao  Fees  on  Discharge  of  Prisoners,] — In  cases  of  felony  or  misde- 
meanour, no  fees  are  due  from  prisoners  on  their  discharge,  whether 
the  bill  is  thrown  out,  or  an  acquittal  or  discharge  by  proclamation 
fcrvant  of  prosecution  has  taken  place  (^).  In  the  third  edition  of  this 
lork  it  was  stated,  that  fees  are  still  demanded  by  some  clerks  of  the 
peace  from  the'^  defendants  in  traverses f  on  their  acquittal :  this  claim 
fif  indeed  it  be  legal,  since  55  G.  III.  c.  50,  s.  4)  (A)  can  scarcely  be 
jKimitted  to  disgrace  the  criminal  law  much  longer.  At  all  events, 
ioch  fees  are  only  recoverable  by  action,  and  no  defendant  can  be 
detained  for  them  (t). 


(/)  See  poat.  Chap.  XV.  tit.  GaoU. 

(f)  14  G.  111.  c,  20. 

(k)  See  ante,  p.  138.  See  a  list  of 
\mtwt  demands  paid  to  a  clerk  of  the 
pcMre  on  a  traverse,  R.  v.  ThompMon,  3 
tWhitt'8  R.  53. 

(i)  Ibid.  AncienUf ,  if  the  jury  ac- 
mtted  a  prisoner,  but  found  that  he 
bad  fled  for  it,  his  chattels  were  neverthe- 


less forfeited !  1 1  Wood's  Instit.  652. 
Sheriffs  formerly  took  fees  from  debtors 
on  their  discharges.  This  oppression 
was  repealed  by  55  G.  111.  c.  50,  s.  10 ; 
the  sheriff's  compensation  to  be  fixed  by 
the  sessions  out  of  the  coanty,  city,  or 
town  rate ;  see  R.  ▼.  Middlesex  (Jueticef), 
3  B.  &  Ad.  100. 
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SECTION  I. 
Or  THE  Origikal  Jurisdiction  of  the  Sessions. 
We  come  now  to  that  p&rt  of  the  business  of  the  sessions,  whtch  ii 
entirely  submitted  to  the  judgment  of  the  court,  without  the  interven- 
tion of  a  jury  ;  and  which,  as  opposed  to  the  criminal  trials,  ma;  be 
termed  tlie  ciril  jurisdiction  of  the  court  of  quarter  sessions. 

The  far  greater  part  of  the  civil  business  of  the  sessions  comes  befoie 
the  justices  as  a  court  of  appeal  deriving  authority  from  various  ita- 
lulea,      Bill  tlie  sessl 
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SECTION  II. 

Of  the  Jurisdiction  of  the  Sessions  in  Cases  of 

Apprenticeship. 

Ill-treatment  and  Misconduct  of  Apprentices,] — Stat.  5  El.  c.  4,  «• 
35»  enacts,  '*  That  if  any  such  master  (as  therein  referred  to)  shall 
misuse  or  evil  intreat  his  apprentice,  or  the  said  apprentice  shall  have 
uiy  just  cause  to  complain,  or  the  apprentice  do  not  his  duty  to  his 
master,  then  the  said  master  or  apprentice  being  aggrieved,  and  having 
cause  to  complain,  shall  repair  unto  one  justice  of  the  peace  within 
the  said  county,  or  to  the  mayor,  or  otlier  head  officer  of  the  city, 
town  corporate,  market  town,  or  other  place  where  the  said  master 
dwelleth,  who  shall  by  his  wisdom  and  discretion  make  such  order  and 
direction  between  the  said  master  and  his  apprentice  as  the  equity  of 
the  case  shall  require ;  and  if  for  want  of  good  conformity  in  the  said 
master,  the  said  justice  of  the  peace,  or  the  said  mayor,  or  other  head 
officer,  cannot  compound  and  agree  the  matter  between  him  and  his 
apprentice,  then  the  said  justice,  or  the  said  mayor,  or  other  head 
officer,  shall  take  bond  of  the  said  master  to  appear  at  tlie  next  sessions 
then  to  be  holden  in  the  said  county,  or  within  the  said  city,  town 
corporate,  or  market  town,  to  be  before  the  justices  of  the  said  county, 
or  the  mayor,  or  head  officer  of  the  said  town  corporate,  or  market 
town,  if  the  said  master  dwell  within  any  such ;  and  upon  his  appear- 
ance, and  hearing  of  the  matter  before  the  said  justices,  or  the  said 
mayor,  or  other  head  officer,  if  it  be  thought  meet  unto  them  to  dis- 
charge the  said  apprentice  of  his  apprenticehood,  then  the  said  justices, 
or  four  of  them  at  the  least,  whereof  one  to  be  of  the  quorum,  or  the 
said  mayor,  or  other  head  officer,  with  the  assent  of  three  other  of  his 
brethren,  or  men  of  best  reputation  within  the  said  city,  town  corpo- 
rate, or  market  town,  shall  have  power  by  authority  hereof,  in  writing 
under  their  hands  and  seals,  to  pronounce  and  declare,  that  they  have, 
discharged  the  said  apprentice  of  his  apprenticehood ;  and  the  cause 
thereof  and  tlie  said  writing  so  being  made  and  enroUed  by  the  clerk 
of  the  peace  and  town  clerk  amongst  the  records  that  he  keepeth,  shall 
be  a  sufficient  discharge  for  the  said  apprentice  against  his  master,  his 
executors,  and  administrators,  the  indenture  of  the  said  apprentice- 
hood,  or  any  law  or  custom  to  the  contrary,  notwithstanding.  And  if 
the  default  shall  be  found  to  be  in  the  apprentice,  then  the  said  jus- 
tices, or  the  said  mayor,  or  other  head  officer,  with  the  assistance 
tiforesaid,  shall  cause  such  due  correction  and  punishment  to  be  mini- 
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slcred  unto  Iiim  as  by  tiieit  wisdom  and  diacrelioo  shall  be  tkiagbt  j 

Canstrucliun  of  the  Act^ — In  llie  construction  of  lliis  act,  il  wu, 
at  one  lime,  doubled  wiicther  the  sessions  could  tuterfere  except  aa 
appeal;  but  it  is  clearly  setllad  that  tliey  have  jurisdiction  to  aet 
without  any  application  previously  made  to  a  inag-istrate  (i).  Their 
juriadiclion  extends  not  only  to  apprentices  bound  to  tbc  IraiUl 
enumerated  in  the  statute,  but  to  apprentices  in  all  other  lradM((); 
but,  as  it  would  seeni,  is  restricted  to  compulsory  bindinp,  wiilieut 
premium  paid  (m) ;  and  even  if  the  master  be  a  freeman  of  the  ciljief 
London,  and  the  indentures  are  enrolled  in  London,  the  sessions  br 
the  county  of  Middlesex  have  Jurisdiction  to  discharge  the  apprentice 
notwitlis landing  the  saving  in  section  40  of  the  act  of  the  privileges  tf 
London  and  Westminster  (n). 

If  the  master  be  bound  over  or  summoned  to  appear,  the  wuioni 
may  proceed  in  his  absence  to  hear  the  case  ;  and  may,  if  they  see  fit, 
discharge  ihe  apprentice  from  his  indentures  (o).  It  has  been  htdj 
held  that  the  Justices  in  session  have  not  power  to  order  the  reluni  of 
any  part  of  a  premium  already  paid  to  the  master,  or  to  order  tlial  uy 
part  remaining  unpaid  shall  not  be  paid(;»).  The  order  made  in  sewien 
must  be  under  the  hands  and  seals  of  at  least  four  of  the  justices(f)> 

The  sessions  under  ibis  act  have  power,  on  proof  of  the  niisbeiifiiiour 
of  an  apprentice,  to  order  him  to  be  corrected  by  corporal  punishoieat, 
or  by  imprisonment  and  hard  labour  in  the  house  of  correction  (r). 


SECTION  IIL 

Of  Articles  of  the  Peace. 

Thf.  consideration  of  articles  of  the  peace  may  either  come  befoK 

the  sessions  on  a  complaint  originally  made  in  court,  or  in  consequenW 

of  die  party  being  previously  bound  by  a  magistrate  to  appear  at  ibe 


(o)  DiUm't  case.  2  Salk.  490. 
(p)  Eatt  V.  Pell,   AlH.tc  W.  66Si 
704.  R.  T.  Vandehtr,    1    Slra.    69.       At   W 

{I )  R.  V.  Collingboum,  2  Ld.  Raym.        power  of  justices  oat  of  seaaioD,  ut  32 
iilO.  G.  III.  c,  57. 

(m)  Ter  AldersBH,  B.,Ea>l  y.Ptll.i  (o)  ft.  v.  CdWu,  Carthew,  1 

"   &W.665.  -  ■    -      ■  ■■       --- 


(«)  Id.  ibid.  313,  314, 


(rj  IfaieietKorlh^.  Hillary,  I  S»iinJ 
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-  Recognizance  far  Keeping  the  Peace  may  be  taken  by  a  Single 
Justice  far  an  in€lejinite  Period,] — It  was  once  contended  that  a 
recognizance  taken  by  a  single  justice  to  keep  the  peace,  or  be  of  good 
behaviour,  for  any  certain  period,  or  for  life,  or  without  expressing  any 
specific  time,  and  without  fixing  any  certain  period  for  the  ofiender's 
appearance,  was  not  legal  and  sufficient  {$) ;  but  it  appears  on  all 
hands  to  have  been  the  ancient  practice  {t)^  and  is  supported  by  the 
greatest  authorities  (u).  It  is  true  that  it  has  of  late  been  the  more 
usual,  and  is  considered  as  the  better  way,  except  under  very  special 
circumstances,  to  bind  the  party  against  whom  the  peace  is  required, 
to  appear  at  the  next  session  of  the  peace,  and  in  the  mean  time  to 
keep  the  peace  to  the  queen  and  all  her  liege  people,  especially  to  the 
party  claiming  the  security  ;  and  though  the  recognizance  for  keeping 
the  peace  should  be  removed  by  certiorari,  it  is  no  discharge  of  the 
obligation  to  appear (v).  If  the  party  refuses  to  be  bound,  it  seems 
he  may  be  committed  to  gaol  till  he  shall  comply  (u;),  or  till  the  next 
session. 

This  right,  however,  in  an  individual  magistrate  to  require  securities 
without  restriction  as  to  time,  and  the  other  circumstances  above 
referred  to,  received  the  most  decided  confirmation  from  a  decision  of 
the  court  of  king's  bench  (x),  in  an  action  against  the  defendant,  a 
justice  of  the  peace  for  the  county  of  Sussex,  for  falsely  imprisoning 
the  plaintiff  under  a  warrant  of  commitment  (on  failure  of  finding 
sureties)  to  the  house  of  correction,  which  directed  the  gaoler  the 
plaintiff '*  safely  to  keep  ybr  the  space  of  two  years,  unless  he  shall  in 
the  mean  time  find  sureties,  &c.  for  keeping  the  peace  towards  our 
lord  the  king,  and  all  his  liege  people,  and  especially  towards 
James  Martyn  Lloyd  (the  party  demanding  sureties),  for  the  space  of 
two  years  from  the  date  hereof."  The  only  question  raised  in  this 
case,  with  which  we  have  any  concern  in  this  place,  was  contained  in 
the  words  distinguished  by  italics  ;  and  on  that  subject,  Abbott,  C.  J., 
with  whom  the  other  judges  concurred,  delivered  his  opinion  to  the 
following  effect : — 


(t)  Efen  HawkiuA  speaks  doubtfully, 
B.  1,  c.  60  ;  R.  ▼.  Bowet,  1  T.  R.  696. 

(0  Dalt.  c.  119  ;  2  Hale,  c.  136. 

(«)  4  Bla.  Com.  253. 

(»)  Hawk.  B.  2,  c.  27.  The  following 
is  die  condition  of  the  recognizance  to 
keep  the  peace : 

'*  The  condition  of  this  recognizance 

it  sach,  that  if  the  above  bounden 

■hall  keep  the  peace  towards  her  mijesty 


the  Queen,  and  all  her  liege  people,  and 

especially  towards  A.  B.  of in  the 

said  county,  yeoman,  and his  wife, 

for  the  term  of  [twelve  calendar  monthM\ 
now  next  ensuing,  then  the  said  recog> 
nizance  shall  be  void,  or  else  shall  re- 
main in  full  force.'' 

(tr)  2  Hawk.  c.  16,  s.  2. 

(x)  WillU  V.  Bridger,  2  B.  &  Aid.  278 ; 
1  Chit.  Rep.  273,  S.  C. 
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"  The  authority  of  s  jiutice  of  the  peace  to  require,  npoo  due  con- 
plaint  made  to  him  in  hia  judicial  character,  laretiea  for  the  k«epii^ 
of  the  peace,  and  to  commit  a  person  to  prisou  for  want  or  sudi 
sureties,  is  not,  nor  could  it  be,  denied  ;  but  it  is  contended  for  tia 
plaintiff,  that  surety  can  only  be  required /or  appearance  at  tke  next 
tetsum,  aod  for  keeping  the  peace  in  the  mean  time,  &c. ;  whereas  the 
warrant  under  which  the  plaintiff  was  committed,  commands  his  im- 
prisonment for  two  years,  unless  in  the  mean  time  he  shall  find  surelits 
Jbr  two  yean  from  the  date  of  the  warrant.  The  arguments  in  np- 
port  of  ihe  limited  power  of  justices  to  bind  are  principalty  founded 
upon  Stat.  3  H.  VII.  c.  1 ,  at  the  close  of  which,  alter  several  enactmcDli 
relating  to  the  duty  of  coroners,  &c.  it  is  ordained  that  every  justice 
of  the  peace  who  shall  take  any  recognizance  for  the  keeping  of  Ik 
peace,  do  certify,  send,  or  bring,  the  said  recognizance  to  the  ntit 
session  of  the  peace,  that  so  the  party  bound  may  be  called,  Sa. 
But  the  authority  of  a  justice  to  take  surety  for  the  peace,  existed  long 
before  this  statute,  and  is  derived  from  the  commission  of  the  pesce, 
which  appears  to  have  had  its  origin  in  the  statute  1  Ed.  III.  c.  IS; 
the  authority  under  which  is  more  fully  set  forth  in  34  Ed.  III.  c.  1| 
by  which  they  are  to  have  power  to  restrain  otTenders,  to  arrest  snd 
chastise  them,  and  cause  them  to  be  imprisoned,  &c.  according  to 
law  ;  to  arrest  alt  that  they  may  find  by  indictment  or  siapician,  and 
to  put  them  in  prison  ;  and  to  take  of  all  them  that  be  not  ofgooi 
Jame,  iufficient  turefy  and  mainprise  of  their  good  behaviour  towanli 
the  king  and  bis  people,  &c.  These  two  clauses  are  perfectly  dis- 
tinct ;  the  former  of  them  relating  to  persons  charged  with  the  actnal 
commission  of  some  offence,  when  the  recognizance  is  only  in  the 
nature  of  bail  to  appear  at  the  session,  and  answer  to  any  charge 
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that  a  number  of  justices  assembled  in  session  may  take  it  for  a  longer 
time. 

'*  It  may,  in  some  cases,  be  expedient  that  the  time  and  amount  of 
the  security  should  be  settled  by  the  concurrent  sentiments  of  several 
persons,  rather  than  by  the  single  opinion  of  an  individual ;  and  there- 
fore we  would  by  no  means  be  understood  to  disapprove  of  the  usual 
praciicey  which  is  to  take  security  till  the  next  session  only.  On  the 
other  hand,  expense  and  trouble  are  saved  by  an  adjustment  of  the 
whole  matter  in  the  first  instance  ;  and  therefore  there  may  be  other 
cases  in  which  this  may  be  the  more  convenient  course.  The  present 
case  turns  simply  upon  the  legality  of  the  warrant,  and  we  are  of 
opinion  that  it  is  legal.*' 

After  this  determination,  the  authority  of  a  justice  to  take  sureties 
of  the  peace  out  of  sessions,  can  be  no  longer  doubtful ;  but,  never- 
theless, if  there  be  no  particular  circumstances  to  make  such  a  private 
proceeding  desirable,  the  more  usual,  and  apparently  the  better  mode, 
is  to  take  the  recognizance  for  '*  the  appearance  of  the  person  com- 
plained against  at  the  next  general,  or  general  quarter,  session  of  the 
peace;  and  in  the  mean  time,  for  his  keeping  the  peace  to  the  queen, 
and  all  her  majesty's  lieg^  subjects,  especially  to  the  complainant." 

It  has  been  said,  that,  if  the  offender  be  a  dangerous  person,  the 
iMnding  him  only  to  the  next  session  is  insufficient  security;  and  if  he 
be  then  called  upon  anew  to  give  a  security  for  further  keeping  the 
peace  on  account  of  the  original  offence,  it  is  punishing  a  person 
twice  for  one  offence.  But  first,  it  may  be  answered,  that  finding 
sureties  of  the  peace  is  merely  a  proceeding  of  precaution  against  the 
future^  and  not  a  punishment  for  the  jpast^  although  it  be  true  that 
breaches  already  committed  form  the  ground  of  apprehension  for  the 
future ;  secondly,  even  if  it  be  taken  in  the  light  of  a  punishment,  the 
penalty  is  likely  rather  to  be  diminished,  than  augmented,  by  this 
practice ;  because  it  g^ves  the  prosecutor  the  option  of  being  satisfied 
with  a  security  of  shorter  duration  than  would  otherwise  have  been,  in 
all  probability,  required. 

Calling  Party  before  the  Justices  on  Recognizance  to  keep  the 
Ptace,'] — Every  justice  who  takes  a  recognizance  for  keeping  the 
peace,  shall  certify  the  same  at  the  next  session  (z),  that  the  person 
bound  may  be  called  upon  his  recognizance  before  the  justices  in  ses- 
sion.   If  the  party  does  not  answer,  his  recognizance  may  be  estreated ; 


(x)  See  eUt.  3  H.  Vll.  c.  1,  s.  6,  tj|/ra,  p.  616. 

R  R 
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if  he  does,  the  court  may  make  proclamation,  that  "if  any  man  on 
show  cause  why  the  peace  granted  against  such  a  one  shall  be  continued, 
he  shall  spealc ;"  and,  if  no  person  come  to  demand  the  peace  agaioit 
him,  or  to  show  cause  why  it  shoald  be  continued,  then  the  court 
may  discharge  his  recognizance  {a). 

Binding  Party  over  again  though  the  Party  grieved  do  not  Appear.] 
— Butif  amanbc  thus  bound,  and  especially  to  keep  the  peace  towartb 
a  certain  person,  then,  though  such  person  come  not  to  desire  the  surety 
of  the  peace  to  be  continued,  yet  the  court,  by  their  discretion,  mij 
bind  him  over  till  the  next  session,  and  that  may  be  to  keep  the  pern 
against  that  person  only,  if  they  shall  think  good  ;  for  it  may  be,  tbil 
the  person  who  first  craved  the  peace  is  sick,  or  otherwise  prerenled, 
BO  as  he  cannot  come  to  that  session  to  demand  the  continuance  of  ik 
peace  further  (6). 

Further  Binding  by  Exhibition  oJ'ArCicles.] — If  the  applicant  a  ppetr, 
his  counsel  may  then  move  that  the  court  do  receive  articles  of  the  peace 
exhibited  by  him  against  the  offender  in  the  form  subjoined  (e).  T1»ey 
should  be  ready  engrossed  on  parchment,  so  as  to  be  handed  to  tit 
clerk  of  the  peace  to  be  read  by  him,  after  which  the  exhibitaot  nrnit 
be  sworn  to  the  truth  of  them.  The  court  then  on  the  motion  of 
counsel  declare  in  what  sum,  and  for  what  period,  the  defendant'^ 
recognizance  shall  be  taken.  Upon  his  entering  into  it  with  tn> 
sureties,  his  former  recognizance  may  be  discharged  ;  but  if  he  cannot 
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procure  sureties,  the  court  on  motion  will  commit  him  till  he  does  so. 
The  party  is  usually  bound  by  recognizance  to  the  next  session ;  and 
80  on  from  session  to  session,  so  long  as  the  applicant  shall  be  able  to 
make  it  appear  that  his  reasonable  apprehensions  continue.  Or  the 
justices  may  bind  him  for  a  certain  definite  period,  without  reference 
to  any  succeeding  session,  at  their  discretion,  as  the  individual  justice 
might  have  done  in  the  first  instance. 

Resisting  Articles  of  Peace — Exhibitant  swears  only  to  his  ovm 
Apprehension,] — Here  let  it  be  observed  that  a  person  demanding 
lareties  of  the  peace  (whether  in  the  first  instance  before  a  single 
justice  for  immediate  security,  or  by  exhibiting  articles  before  the 
justices  In  session)  swears  only  to  his  own  apprehensions,  of  which  no 
other  persons  can  form  an  adequate  judgment;  from  which  it  has  been 
deduced  by  the  judges,  in  many  cases,  as  a  general  rule,  that  ar/tc/es 
of  the  peace  cannot  be  resisted  by  reading  affidavits  on  his  own  behalf, 
in  contradiction  of  the  facts  there  sworn  to  against  him,  on  any  grodnd, 
except  by  showing  direct  evidence  of  express  malice ;  -such  as  declara- 
tions to  that  effect ;  and  not  implied  mtilice,'  supported  by  general 
reasoning  or  collateral  circumstances;  and  moreover,  that  wherever 
particular  facts  of  violence  are  stated  by  the  cortplainant,  it  is  not 
permitted  for  the  defendant  to  controvert  them ;  tbr  they  must  be  taken 
to  be  true,  till  negatived  through  the  medium  of  an  appropriate  prose- 
cution (ef ).  The  defendant  cau  take  no  other  advantage  than  what 
arises  from  ambiguity  of  expression  on  the  face  of  the  articles  (e). 

Here  it  will  be proper  to  introduce  some  notice  of  what  provocations 
are  deemed  sufficient  cause  for  demanding  sureties  of  the  peace,  as 
well  as  respecting  the  persons  at  whose  suit,  and  against  whom,  they 
ought  to  be  granted,  since  these  considerations  are  equally  applicable 
to  such  demand  before  justices  out  o/ session,  and  by  articles  exhibited 
in  session. 

For  what  Cause  to  be  granted.] — By  the  commission  of  the  peace, 
one  or  more  justices  have  power  **  to  cause  to  come  before  them  all 
those  who,  to  any  of  the  king's  people  concerning  their  bodies,  or  the 


(d)  R.  V.  Dogherty,   13  East,    171.  (e)  See  R.  v.  lyegarthen,  post,   13 

The  three  cases  from  which  this  doc-  East,  174,  note  to  R.  v   Bnnglot.     If 

trine  is  deduced,  are  those  of  Lady  Vane,  apprehension  of  persoual  violence  is  not 

2  StTB.  1202;  the  Counter  of  Strath-  sworn  to,  the  defendant  will  be  discharged 

■•ore'*  case,    1  T.  R.  606;   and  R.  v.  by  Q.B.  on  habeas  corpus,  llep.  v.  I?iinii, 

Dagkeriy,  Q.  B.  9  Nov.  1840. 
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firing  of  their  houKs,  have  used  tlireata,  to  Bad  sufficient  Mcarit;  for 
the  peace,  or  their  good  behaviour,  towards  the  king  and  his  peopk; 
and,  if  they  Bball  refuse  to  find  such  security,  to  cause  them  in  tbc 
king's  prisons  to  be  safely  kept,  until  they  shall  find  such  security." 

Fear  of  Corporal  Hurl,  or  Baming  the  House  of  Applie<Lnt^—\< 
leems  clear  that  wherever  a  person  has  Just  cause  to  fear  that  anotba 
will  burn  his  house,  or  do  him  a  corporal  hurt,  or  that  fae  will  procure 
Others  to  do  so,  he  may  demand  the  surety  of  the  peace  against  suck 
person,  and  that  every  justice  of  the  peace  is  bound  to  grant  it,  upoi 
tlie  party's  giving  him  satisfaction  upon  oath  that  he  is  actually  antler 
such  fear,  and  that  he  has  just  cause  to  be  so,  and  that  he  doei  ul 
require  it  out  of  malice  or  Teiation  (/). 

ThreaU  of  Impritontnent.] — It  also  seems  tha  the  who  is  threateoed 
to  be  imprisoned  by  another  has  a  right  to  demand  the  surety  of  ilie 
peace;  for  every  unlawful  imprisonment  is  an  assault  and  wrong  to  tbe 
person  of  a  man.  And  the  objection  that  one  wrongfully  impriwiied 
may  recover  damages  in  an  action,  and  therefore  needs  not  the  tDreif 
of  the  peace,  is  as  strong  in  the  case  of  battery,  as  tn  thatof  impriwn- 
meut :  and  yet  there  is  no  doubt,  but  that  one  threatened  to  be  besm 
may  demand  the  surety  of  the  peace  (;). 

Where  demajided  through  Malice  or  Vexation.] — But  if  the  jnrtict 
shall  perceive  that  surety  is  demanded  merely  of  malice,  or  for  veulicn 
only,  without  any  just  cause  of  fear,  it  seems  he  may  safely  deny  it; 
here,  however,  the  justice  shall  do  well  to  persuade  him,  and  to  itio* 
'3th  which  he  is  to  lake 
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that  fear  lest  another  will  hurt  a  man's  servants,  or  his  cattle,  or  goods, 
is  not  sufficient  ground  for  requiring  surety  of  the  peace. 

For  Wife  or  Child.] — But  it  is  otherwise  as  to  his  wife  or  childy 
for  he  may  crave  the  peace  for  their  protection  at  the  justices*  hands, 
by  the  words  of  the  commission,  and  the  justice  ought  to  grant  it(t). 

If  the  children  be  under  the  age  of  discretion,  there  can  be  no  doubt 
respecting  the  parent's  claim  on  the  authority  of  the  justice  for  protec- 
tion, on  his  (the  father's)  oath. 

There  must  be  a  Fear  of  Present  or  Future  Danger,] — ^The  surety 
of  the  peace  shall  not  be  granted  but  where  there  is  a  fear  of  some 
present  or  future  danger  (^*),  and  not  for  any  breach  of  the  peace  that 
is  past ;  for  his  surety  of  the  peace  is  only  for  the  security  of  such 
as  are  in  fear :  but  the  party  wronged  may  punish  the  offender  by 
indictment;  and  the  justice  may  bind  over  the  affrayer  to  answer  unto 
the  indictment. 

They  may  be  demanded  by  any  Person.] — It  seems  to  be  agreed  that 
all  persons  whatsoever,  under  the  queen's  protection,  being  of  sane 
memory  y  whether  they  be  natural  and  good  subjects,  or  aliens,  or  excom* 
municate^  or  attainted  of  treason,  have  a  right  to  demand  surety  of  the 
peace.  And  it  is  certain  a  wife  may  demand  it  against  her  husband, 
and  that  a  husband  also  may  have  it  against  his  wife  {k).  And  there 
is  no  doubt  but  it  ought,  upon  cause  of  complaint,  to  be  granted  by 
any  justice  of  the  peace,  against  any  person  whomsoever,  under  the 
degree  of  nobility,  whether  he  be  a  magistrate  or  private  person,  and 
whether  he  be  of  full  age  or  under  age.  But  infants  and  femes  coverts 
ought  to  find  security  by  their  friends,  and  not  to  be  bound  themselves. 
And  the  safest  way  of  proceeding  against  a  peer,  is  by  complaint  to  the 
court  of  chancery  or  queen's  bench  (/)• 

Practice  of  Sessions  as  to  Continuance  of  Binding.] — The  usual 
practice  of  courts  of  quarter  session,  we  have  seen,  is  to  continue  a 
recognizance  for  keeping  the  peace,  from  session  to  session,  until  it  be 
discharged  by  order  of  the  court.  That  of  tlie  court  of  queen's  bench 
is  to  continue  the  person  bound  to  keep  the  peace  upon  his  recog^i- 


fi)  Dalt  chap.  116.  (*)  Simt'9  case,  Stra.  1207, 

U)  See  DKim'f  cue,  Q.  B.  9  Nov.  (/)  Hawk.  B.  1 ,  c.  60,  s.  2. 3,  4.  Sc  5  ; 

1840,  aee.  4  Bla.  Com.  254  ;  21  J.  I.  c.  8,  b.  2. 
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zfitKc  fgr  twelve  mpntlis;  aud  if  no  imlictmeDt  be,  in  the 
preferred  iigainsl  him,  lo  discharge  it  at  the  expiration  of  thai  um{m). 
But  these  coiirla  are  not  eonlineil  to  any  particular  period,  forthej 
may  require  bail  for  such  a  length  of  time  a*  tliey  sh>li  ihiuk  ueecwrf 
for  the  preservation  of  the  peace  (n). 

Practice  of  I  he  Queen'i  Bunch  and  Chancery.] — This  »cein»  like- 
wise to  be  ihc  practice  of  the  court  of  chancery  ;  for,  upon  a  awtioB 
to  discharge  a  writ  of  mppHcaoil,  It  was  said  bj  Lord  Chiacdlfll 
MacchsJiM,  "  the  apphcalion  is  too  early ;  let  the  party  siaj  till 
year  be  expired,  and  in  the  mcao  time  let  him  take  care  tobdili 
]jeaceabty"(f>). 

And  if  a  man  be  bound  to  keep  llie  peace  during  his  hfe,  (whidf, 
as  we  have  already  seen,  a  justice  in  his  discretion,  or  a  conrt  c( 
session,  upon  sufficient  cansc,  may  legally  do,)  or  generally  wltbort 
any  time  or  day  limited  ;  in  such  cuse,  neither  the  king,  the  juitice, 
the  party,  nor  the  se^aions,  can  discharge  this  recognizance  during  tht 
life  of  the  parly  so  bound,  by  release  or  otherwise  (p). 

How  Kecognizance  may  be  Zlijcfiorjei.]— But  if  the  person  rto 
has  entered  into  a  recognii:auco  for  keeping  the  peace  die,  the  reoof- 
nizance  may  be  discharged  (y). 

Also  the  demise  of  the  king  is  a  diseharirc  of  the  rccogniiance  fcf 
keeping;  die  pciici'  ;  for,  Lih  tlif  cumlitiuii  i=  "  tu  (iee[)  uuf  pcjct,  l"S 
successor  cannot  take  advantage  of  a  breach  (r). 

Not  by  /ie/eiisf.]— But  it  seems,  ateordinj  lo  the  belter  opiiwn, 
tiiat  a  release  from  the  person  ujion  whose  complaint  it  was  cniered 
iiilo,  is  in  no  ease  a  dischnrge  of  a  recognizance  fur  keepinf:  the  yntf, 
for,  as  the  r.'ci.gnlzance  wjs  entered  into  to  the  king,  and  not  lo  ■''« 
subject,  it  is  iiol  in  the  power  of  that  subject,  who  is  no  party  I"  ''■ 
to  dischar^'e  it  ;  however,  such  a  release  niav  he  a  irood  indncument  to 
the  conn,  lo  whicii  such  a  recognisance  shall  be  cerlihcd,  to  (lischatg'^ 
it,  if  it  he  within  their  power  (s). 
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cannot  release  the  condition  before  it  is  broken ;  because  the  person 
upon  whose  complaint  the  recognizance  was  entered  into,  has  a  kind 
of  interest  in  the  condition  (0* 

Application  for  Recognizance  may  be  originally  to  the  Justices  in 
Session. — Amount  of  Security, — Form  of  Bench  Warrant,] — ^The  de- 
mand of  a  recognizance  for  surety  of  the  peace  has  been  treated  of 
as  being  ^r5/  made  before  a  single  justice,  and  continued  by  articles 
exhibited  before  the  justices  in  session.  It  must  not  be  understood, 
however,  to  come  before  the  latter  in  the  manner  of  an  appeal  from 
the  former,  for  there  is  no  reason  why  an  original  application  should 
not  be  made  to  the  justices  in  session,  if  the  party  complaining  con- 
sider such  application  sufficiently  early  for  his  protection.  In  that 
case,  a  warrant  must  of  course  proceed  from  the  bench,  against  the 
offender;  but  the  recognizances,  both  for  the  immediate  preservation 
of  the  peace,  and  for  his  future  appearance  at  the  next  session,  may 
be  taken  before  a  single  justice,  if  not  apprehended  before  the  ad- 
journment, or  termination,  of  the  court. 

Tlie  court  of  queen's  bench  rejected  articles  of  the  peace  which  a 
person  residing  in  a  distant  part  offered  to  swear  against  a  person 
resident  in  the  same  place,  saying,  **  he  might  have  gone  before  a 
justice  of  the  neighbourhood  and  claimed  the  security  of  the  peace 
there"  (u).  If  the  justice  is  averse  to  act,  he  may  be  compelled 
to  do  so  as  a  ministerial  officer,  by  writ  of  supplicavit  issued  out  of 
the  queen*s  bench  or  chancery ;  but  that  writ  is  seldom  used,  for 
the  recognizances  are  generally  taken  by  the  superior  court  itself  when 
applied  to  (v). 

The  amount  of  security  to  be  found  by  the  defendant  for  preserving 
the  peace,  is  in  the  discretion  of  the  court,  or  the  single  magistrate. 
An  application  to  the  superior  court  to  reduce  it^  when  fixed  by  the 
latter,  has  been  refused  (t^),  on  the  ground  that  the  court  could  not 
interfere  with  the  exercise  of  his  discretion,  if  he  has  proceeded  on 
a  sufficient  information  on  oath(ar).  It  is  for  him,  before  he  calls 
on  a  party  to  enter  into  recognizances  to  keep  the  peace,  to  judge 
in  what  sense  the  language  alleged  to  be  threatening  is  used ;  and 
the  court  will  not  discharge   recognizances  to   keep  the  peace  on 


(/}  1  Hawk.  c.  60,  s.  17.  525. 

(«)  /!.▼.  Waiter  2  Burr.  R.  780.  (x)   R.  v.  Tregartken,  5  B.  &  Ad. 

(v)  4  Bla.  Com.  253.  680.    Per  /.  Parke,  J. 

(w)  R.  ▼.  HoHoway,  2   Dowl.  P.  C. 
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the  (ground  that  such  words  were  used  by  way  of  metaphor,  and  nU 
literally  (y). 

If  the  warrant  for  appreheDding  the  offender  be  inued,  io  the 
first  instance,  by  the  justices  in  session  assembled,  it  should  be  io 
the  following  form,  or  to  the  like  eflect,  in  the  name  of  the  queen, 
but  under  the  teste  of  the  chairman,  and  one,  or  more,  of  the  othei 
justices. 

Cetmly  qf 1  Victoru,  bj  the  grace  of  God,  of  tbe  United  ging.lnm  of  OlM 

Io  ml.         S     Brittiu  and  IreUad  Qa«eii,  Defender  of  the  Faidi,  Md  n 

forth ;  to  our  iheriff  of  our  conntj  of ,  the  high  eonitable  of  the  hnodiwl  of , 

the  pettj  conitablei  of  the  town  of ,  ud  to  all  and  aingnlAr  our  baDifi  nd 

other  mioiiCera  io  the  uid  coonty  of (greeting.     Foraimnch  ai  P.  O.  of 

in  the  «ud  conutf,  jeonuui,  hath  penooallf  come  before  A.  B.  and  other  our  jm- 
ticei  Meigned  to  keep  the  peace  irithiD  the  caanty  aforcMid,  and  also  to  hor  ud 
determiae  diien  feloniei,  treipiaiei,  and  other  miidemeananra  in  the  laid  oocglj 
coiDmitted,  and  hath  taken  a  corpord  oath  that  the  aaid  P.  O.  ii  afraid  thai  D.  D. 

of in  the  said  coantj,  jeomui,  will  beat  [woiuid,iiiHini,orkill]  him,  [wbmlni 

hoiue,]  and  hath  prayed  surety  of  tbe  peace  [er  of  the  good  hehanoiir,  if  it  hN] 
againit  him  the  said  D.  D.  Therefore  we  commaiid  and  charge  yon,  jointly  ud 
•everaliy,  that  immediately  apon  receipt  hereof,  you  omit  not,  by  retMIl  of  iq 
liberty  within  the  county  sforeaaid,  but  that  you  take  the  aforesaid  D.  D.  if  be  m 
be  found  in  tbe  county  aforesaid,  and  bring  him  before  the  said  A.  B.  and  other  eit 
juitices  BO  u  aforesaid  assigned  to  keep  the  peace  within  our  county  arm  mill,  if 
they  shall  then  be  aittiDg  ;  and  If  not.  Chen  liefore  some  one  or  more  of  oar  Ml 
justices  in  and  for  our  county  aforesaid,  to  ISnd  sufficient  surety  and  mainprue,  > 
well  for  his  personal  ippearsnce  at  the  next  general  quarter  sesaion  of  OBT  peace,  I* 

be  bolden  at or  elsewhere,  in  and  for  the  said  county,  as  also  for  our  peace  h 

tbe  mcBntime  to  be  kept  towards  us  and  all  onr  liege  people  ;  and  more  espedaUy 
towards  tbe  said  P.  O.  ;  that  is  to  say,  that  he  the  said  D.  D.  shall  not  do,  not  b) 
any  means  procure  or  cause  to  be  done,  any  of  tbe  ssid  erila  to  any  of  Our  and 
people,  and  particularly  to  the  said  P.O.   [or,  ifil  it/erlktfi 


ARTICLES  or  THE   PEACE.  617 

not  appeariogy  it  teems  that  the  sessions  are  not  bound  peremptorily 
to  record  his  default,  but  may  equitably  consider  of  the  reasonableness 
of  soch  excuse  (a).  This  doctrine  has,  indeed,  been  doubted,  but 
general  practice  is  conformable  with  the  position ;  and  as  the  recog- 
Biiance  may  be  taken  by  a  single  justice  at  any  time,  so  soon  as  the 
dllender  is  able  to  attend,  a  respite  of  proceedings  by  the  session, 
till  that  opportunity  arrives,  seems  only  consistent  with  justice ;  nor 
does  this  exercise  of  their  discretion  appear  affected  by  7  G.  IV.  c.  64, 
s.  31  {b). 

Recognizances  how  and  when  may  be  Forfeited.] — There  is  no 
doubt  that  the  recognizances  taken  may  be  forfeited  by  any  actual 
fiolence  to  the  person  of  another,  whether  it  be  done  by  the  party 
laiiiself,  or  by  others  through  his  procurement,  as  manslaughter,  rape, 
lobbery,  unlawful  imprisonment,  and  the  like(c).  And  even  by 
tkreatening  to  do  any  act  of  violence  against  another  in  his  presence  ; 
and  it  is  said,  in  his  absence  also,  if  accompanied  by  lying  in  wait  to 
execute  it  {d)  :  but  not  by  mere  words  of  anger  or  abuse  (e). 

And  the  justices  cannot  in  any  case  proceed  against  the  party  for 
t  foifeitnre  of  his  recognizance,  either  in  respect  of  his  not  appearing, 
or  of  his  breaking  the  peace ;  but  the  recognizance  itself,  with  the 
record,  on  default  of  appearance,  ought  to  be  removed  into  some  of 
the  courts  at  Westminster,  who  shall  proceed  by  scire  facias  upon 
toch  recognizance,  and  not  by  indictment  (/).  And  so  it  ought  to 
bejf  it  be  presented  by  the  jury,  or  grand  inquest,  that  the  party  hath 
forfeited  his  recognizance  by  breach  of  the  peace  (g).  Even  where  a 
party  so  bound  is  subsequently  convicted  at  petty  sessions  of  an 
unult,  and  the  conviction  is  returned  to  the  quarter  sessions,  the  jus- 
tices there  cannot  order  an  estreat  of  the  recognizance  under  3  G.  IV. 
C.46,  {postf  Chap.  XIII.  sect.  7,)  and  the  proceeding  must  be  by  scire 
facias f  as  before  that  statute  (A). 

Estreating  Recognizances  for  Default  in  appearing    to  answer 
Articles  of  the  Peace,] — A  list  must  be  prepared  by  the  officer  of  the 

(•)  Hawk.  B  1,  c.  60,  s.  18  ;  Dalt.  c.           (ff)  Dalt.  c.  119. 

IM.  (A)  Reff.  V.  Vorkihire  (West  Riding 

(*)  Ctrr.  Cr.  L.  131.  Justicet,  in  re  Thornton),  7   Ad.  &  E. 

(0  Htwk.  B.  1,  c.  60,  s.  20.  583  ;  and  an  order  of  quarter  sessions 

(«0  W.  •.  21  ;  R.  V.  Mendez,  1  Stra.       for  such  estreat  will  be  quashed  on  eerm 

^73.  tiorari;  but  qu. — see  7  G.  IV.  c.  64,  s. 

(0  Hawk.  B.  1,  c.  r,0,  s.  22.  31,  in  the  text  above,  not  there  cited. 

7)  Id.  I.  18. 
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court,  >pecifying  the  name  of  every  persoa  bound  by  recogninace  to 
Answer  to  article!  of  peace,  and  defaulting  to  appear,  together  vilb 
the  residence,  trade,  oi  calling  of  every  of  them,  distinguishing  the 
principals  from  the  sureties,  and  stating  the  cause  of  non-appeanoct, 
if  known,  and  whether,  by  reason  of  such  noD-appearance,  the  endi 
of  justice  have  been  defeated  or  delayed.  In  counties  not  corporate, 
the  officer  must  lay  this  list  before  the  chairman,  or  two  other  juMira 
of  the  peace  who  have  attended  the  court,  or  in  boroughs,  before  ibt 
recorder,  who  are  to  examine  il,  and  make  such  order  touchin^tbe 
estreating  or  putting  in  process  of  any  such  recognizance,  as  shall  appear 
to  them  respectively  to  be  j  ust ;  and  the  officer  cannot  estreat,  or  pot 
it  in  process,  witliout  the  written  order  of  the  chairman,  &c.  (i)- 

The  numerous  hardships  arising  from  indiscriminately  estreating  tU 
forfeited  recognizances  into  the  exchequer  have  been  checked  hylhne 
salutary  provisions. 

Costs  of  exhibiting  Articles  of  the  Peace.]— The  attorney  for  i 
wife  who  exhibits  articles  of  the  peace  against  her  husband,  may  re- 
cover the  costs  of  so  doing  from  him,  though  he  allows  her  a  sepanle 
maintenance  {k). 


SECTION  IV. 

Of  the  Disposal  or  Vagrants. 

The  disposal  of  the  third  class  of  vagrants,  called    incorrigible 

rogues,  constilutes  no  inconsiderable  portion  of  the   business  of  i 

quarter  session  of  the  peace,  in'populous  and  manufacturing  districts. 
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{Nsmoiis,  1.  JdU  omd  diforderly  persons.  2.  Rogues  and  vagabonds, 
3.  Incorrigible  rogues.  It  is  in  the  case  of  the  last  class  only  that 
tlie  justices  in  session  have  an  original,  jurisdiction  to  exercise;  but 
it  may  be  weJl-faere-to  present  the  whole  effect  of  the  provisions. 


1.  Idle  and  Disorderly  Persons. — The  following  are,  under  6  G. 
IT.  c.  83,  8.  3y  to  be  deemed  *'  idle  and  disorderly  persons/'  within 
its  true  intent  und  meaning,  so  that  any  justice  of  the  peace  may  com- 
nit  them  (being  convicted  before  him  on  his  own  view,  or  by  the  con- 
fanon  of  the  offender,  or  by  the  evidence  of  one  or  more  credible 
vitoess  or  witnesses)  to  the  house  of  correction  (/),  there  to  be  kept 
to  bard  labour  for  any  time  not  exceeding  one  calendar  month  (m); 
■Bbject  to  an  appeal  to  the  sessions,  as  to  which  see  posty  viz. — 

1.  Every  person  being  able  wholly,  or  in  part,  to  maintain  himself 
or  herself,  or  his  or  her  family,  by  work  or  by  other  means,  and  wil- 
ftUy  refusing  or  neglecting  so  to  do,  by  which  refusal  or  neglect  he  or 
^,  or  any  of  his  or  her  family  whom  he  or  she  may  be  legally  bound 
to  maintain,  shall  have  become  chargeable  to  any  parish,  township,  or 
fbce  (n). 

2.  Every  person  returning  to  and  becoming  chargeable  (o)  in  any 
pmsh,  township,  or  place,  from  whence  he  or  she  shall  have  been 
legally  removed  by  order  of  two  justices  of  the  peace,  unless  he  or 
the  shall  produce  a  certificate  of  the  churchwardens  and  overseers  of 
the  poor  of  some  other  parish,  township,  or  place,  thereby  acknow- 
kdgJDg  him  or  her  to  be  settled  in  such  other  parish,  township,  or 

3.  Every  petty  chapman  or  pedlar  wandering  abroad,  and  trading 
without  being  duly  licensed,  or  otherwise  authorized  by  law. 

4.  Every  common  prostitute  wandering  in  tlie  public  streets,  or 
poblic  highways,  or  in  any  place  of  public  resort,  and  beliaving  in  a 
fiotous  and  indecent  manner. 

5.  Every  person  wandering  abroad,  or  placing  himself  or  herself  in 
any  pablic  place,  street,  highway,  court,  or  passage,  to  beg  or  gather 


(0  (Not  to  common  gaols,  4  G.  IV. 
e.W,8.  7.) 

(n)  The  commitment  mast  be  for  a 
precise  definite  time  expressed  in  the  war- 
i»ts,  Bee  Baldwin  y.  Blackmorej  596 ; 
^  ».  HaU,  3  Burr.  R.  1636.  The  war- 
not  most  state  that  the  offender  had 
**«  comticied  of  the  offence,  and  not 
"«»«ly  that  he  waa  charged:  R.  v. 
Ww/ei,  4  T.  R.  220  ;   R.  v.  Hooper,  6 


T.  R.  225.  It  must  also  show  the  au- 
thority of  the  committing  justice,  R.  ▼. 
York,  5  Burr.  R.  2684. 

(n)  The  warrant  for  commitment  for 
vagrancy  in  deserting  a  family  must  state 
that  the  family  were  actually  chai'geable ; 
R.  V.  Hali,  3  Burr.  R.  1636. 

(o)  See  R.  v.  Barham,  8  B.  &  C.  99, 
po8t ;  Manu  v.  Davers,  3  B.  &  Aid.  103. 
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alms,  or  causing,  or  procuring,  or  eDConraging;,  any  child  or  childrei 
so  to  do. 

6.  And  (by  b.  1 6  of  the  game  act) 

Every  person  asking  alma  under  a  certi6c«le,  or  other  instmoKit 
prohibited  by  the  act. 

The  only  certificates  of  magistrates  still  legal  are — 

Certificates  granted  by  visiting  justices,  enabling  persons  dischai^ 
from  gaols,  &c.  to  receive  alms  or  relief  on  their  route  to  their  plm 
of  settlement. 

Certificates  granted  by  a  justice  to  a  soldier,  sailor,  or  mannc, 
duly  diBcliarged,  stating  the  place  to  vhich  he  wishes  to  go,  being  Ih 
home  or  legal  settlemeot ;  or  granted  to  the  wife  of  a  non-commii- 
sioned  officer  or  soldier  ordered  on  foreign  service,  and  not  permitted 
to  embark  with  him  (under  43  G.III.c.61,  s.  1,2,  saved  bySG. 
IV.  c.  83,  s.  15). 

Admiralty  or  war-ofiice  certificates  or  passes  granted  as  hereto- 
fore, to  discharged  sailors,  soldiers,  or  marines,  or  to  the  families  of 
such  persons  serving  abroad  or  lately  deceased  (under  43  G.  III.c.Gl, 
s.  3,  saved  by  5  G.  IV,  c.  83,  s.  15). 

Id  these  three  cases,  the  asking  or  having  relief  is  legal ;  but  loiter- 
ing, &c.  by  party  discharged  from  prison,  makes  him  a  rogue  ud 
vagabond.    (See  post,  p.  622.) 

2.  Roffiies  and  Vagabonds- — The  following  are,  by  5  G.  IV.  c.  83, 
8.  4,  to  be  deemed  as  "  rogues  and  vagabonds,"  whom  it  is  lawfol  fbr 
any  justice  of  the  peace  to  commit  (being  convicted  before  him  by  llw 
confession  of  the  offender,  or  by  the  evidence  on  oath  of  one  or  moK 
credible  witness  or  witnesses)  to  the  house  of  correction  (p),  there  to 


\ 
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of  mbsistencey  and  not  giving  a  good  account  of  himself  or 
hmetf. 

4.  Every  person  unlawfully  exposing  to  view,  in  any  street,  road, 
k^faway,  or  public  place,  any  obscene  print,  picture,  or  other  indecent 
exhibition. 

Or  wilfully  exposing,  or  causing  to  be  exposed,  to  public  view,  in 
lie  window  or  other  part  of  any  shop  or  other  building  situate  in  any 
street,  road,  highway,  or  public  place,  any  obscene  print,  picture,  or 
other  indecent  exhibition  {q). 

5.  Every  person  wilfully,  openly,  lewdly,  and  obscenely  exposing 
tis  person  in  any  street,  road,  or  public  highway,  or  in  the  view 
Aoeof,  or  in  any  place  of  public  resort,  with  intent  to  insult  any 
ftBak(r). 

6.  Every  person  wandering  abroad,  and  endeavouring,  by  the  ex- 
posure of  wounds,  or  deformities,  to  obtain  or  gather  alms. 

7.  Every  person  going  about  as  gatherer  or  collector  of  alms,  or 
eodeavouring  to  procure  charitable  contributions  of  any  nature  or  kind, 
under  any  false  or  fraudulent  pretence. 

8.  Every  person  running  away  and  leaving  his  wife  (5),  or  his  or  her 
ddld  or  children,  chargeable,  or  whereby  she,  or  they,  or  any  of  them, 
ihall  become  chargeable,  to  any  parish,  township,  or  place. 

9.  Every  person  playing  or  betting  in  any  street,  road,  highway,  or 
odier  open  or  public  pla'ce,  at  or  with  any  table,  or  instrument  of 
gaming,  at  any  game  or  pretended  game  of  chance. 

10.  Every  person  having  in  his  or  her  custody  or  possession,  any 
picklock,  key,  crow,  jack,  bit,  or  other  implement,  with  intent  felo- 
Bioasly  to  break  into  any  dwelling-house,  warehouse,  coach-house, 
lUble,  or  out-building,  or  being  armed  with  any  gun,  pistol,  hanger, 
cutlass,  bludgeon,  or  other  offensive  weapon,  or  having  upon  him  or 
kr  any  instrument  with  intent  to  commit  any  felonious  act  (/). 

11.  Every  person  being  found  in  or  upon  any  dwelling-house,  ware- 
kmse,  coach-house,  stable,  or  out-house,  or  in  any  inclosed  yard, 
Suden,  or  area,  for  any  unlawful  purpose  (u). 


(f)  1  &  2  V.  c.  38,  8.  2. 

(»•)  5  G.  rV.  c.  83,  8.  4.  A  notice  of 
fPFttl  against  a  conviction  of  this  offence 
i>  mfficient,  if  it  states  that  the  partj 
Vi»  not  guilty,  R,  v.  Newcastle  on  Tyne 
(^ieei),  1  B.  &  Adol.  933. 

if)  A  wife  who  has  left  her  hnsband, 
ijul  committed  adultery,  is  not  within 
uis  term,  though  the  husband  has  also 


committed  adultery  since  her  departure, 
R.  T.  Flintan,  1  B.  &  Ad.  227. 

(/)  The  conviction  under  this  head  of 
vagrancy  must  state  that  the  implements, 
or  some  of  them,  were  found  upon  the 
prisoner  at  the  time  of  his  apprehension, 
22.  V.  Broum,  8  T.  R.  26. 

(ti)  So  if  seen  in  a  dwelling  house,  but 
gets  out  of  it,  and  after  concealing  him* 


of  settlement. 

Cerlificates  granted  hj  a  justice  to  a  soldier,  ■ 
duly  diBcliarg;ed,  stating  the  place  to  which  lie  wishe 
home  or  legal  settlement ;  or  g;rantcd  to  the  wife  o 
sioned  officer  or  soldier  ordered  on  foreign  service,  ai 
to  embark  with  him  (under  43  G.  111.  c.  61 ,  s.  1,2 
IV.  c.  83,  B.  15). 

Admiralty  or  war-office  certificates  or  passes  gi 
fore,  to  discharged  sailors,  soldiers,  or  marines,  or 
such  persons  serving  abroad  or  lately  deceased  (unde; 
s.  3,  saved  by  5  G.  IV.  c.  83,  s.  15). 

In  these  three  cases,  the  asking  or  having  relief  is  I 
ing,  &c,  by  party  discharged  from  prison,  makes  1 
vagabond.     (See  post,  p.  632.) 


2.  Rogues  and  Vagabonds. — T)ie  following  are,  b' 
s.  4,  to  be  deemed  as  "  rogues  and  vagabonds,"  who 
any  justice  of  the  peace  to  commit  (being  convicted  I 
confession  of  the  offender,  or  by  the  evidence  on  oat 
credible  witness  or  witnesses)  to  the  house  of  correc 
be  kept  to  hard  labour,  for  any  time  not  exceedii 
months,  subject,  as  in  the  case  of  "  idle  and  diBorderl 
appeal  to  the  sessions,  viz. — 
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13.  Every  suspected  pereon,  or  reputed  ibief,  TrMf  u eating  any  itftr, 
cflohl,  or  navigable  stream,  duck,  or  basin,  or  any  quay,  wbaif.or 
wnrehonsc,  near  or  adjoining  thereto,  or  »nv  street,  highiriy.  ot 
avenue  leading  tliercto,  or  any  place  of  public  resort,  or  any  tmm 
leading:  tlipreto,  or  any  street,  higliway,  or  place  a'ljaceai,  witii  intM 
to  commit  felony  (n). 

13.  Every  person  apprehended  as  an  idle  and  disorderly  per»% 
and  violently  reiisling  any  constable  or  other  peace  officer,  bo  appi^ 
hciidms:  liini  or  her.  and  being  Eubsc([nently  convicted  of  the  oSaid 
far  which  be  or  she  ahall  have  been  so  apprehended. 

14.  And,  by  5  0.  IV.  c.  93,  s.  15,  persons  discbargfed  from  prinU^* 
(a  whom  ccrttfieaica  fir  tnstruments  here  been  delivered  bytlierafe* 
ingjnalices,  enabling  tliem  to  have  or  receive  alms  or  relief  OD 
roote  lo  their  placu  of  flcttlecnei]!,  bat  acting  contrary  to  the  difW- 
tJotu  of  the  certificate,  or  loitering  on  or  deviating  from  ihcir  route. 

3.  tnmrrigihle  Rayurs. — The  following  persons  are,  byfiO.  tVd 
c.  83,1,  5,  to  be  deemed  •'  incorrigiUe  rogues"  under  the  aol'r—    ' 

1.  Every  person  breaking  or  escaping  out  of  any  place  of  Ii 
conflnCTncnt.  beftire  the  expiration  of  the  term  for  which  he  or  A 
iliall  have  been  committed,  or  ordered  to  be  conjined  by  viruetf 
timwi.  _ 

C.  Every  person  commitling  any  offence  against  lliis  act,  wliich 
shall  subject  liim  or  her  to  be  dealt  with  as  a  ro:^ie  and  vairaboiid. 
s«ch  person  having  been  at  some  former  time  adjudged  so  to  be,  ami 
dulv  convicted  i!iereof(w), 

3.  And  every  person  apprehended  as  a  rogue  and  vagabond,  an" 
violently  rcji*ting  any  constable,  or  other  peace  officer  so  apprehend' 
inj:  htm  or  her,  and  being  subse(|ucnily  convicted  of  the  offence  fo*" 
which  he  or  she  shall  have  been  so  apprehended.  __^ 

As  to  these  it  is  enacted.  "  That  it  shall  be  lawful  for  any  justice  ot^ 
the  j>cace  to  commit  such  offender  (being  thereof  convicted  before  hinr 
bv  the  confession  of  such  offender,  or  by  the  evidence  on  oath  of  one 
or  more  credible  witnesses)  to  the  house  of  correction  (r),  there  lo  re- 
self  in  adjainiiig  prtutbes  to  avoid  ap-  aud  ragabondf  were  under  Ili«fc  Kordi 
to  bt  defined  incnrrigible  mgati  for  • 
Sfcond  offence  of  a  like  niture.  Upon 
.  pover  in  Ihe  nielrO'  thia  I»rd  Lyndhvn^l .  ■xhea  atiomej- 
irt  ','  W.  IV.  r.  13.  s.  eeiieral,  pive  an  opmion,  Lnsertpd  id 
Chetwj-ud-B  ed.  of  Barn,  J.  i,tt.o24ih,) 
1  >'>$  raiwd  under  thi»  p.  566,  ansirering  tbe  queation  in  tht 
■rsona  once  convictsd  affirmiitiTe. 
IS  T>gr«nt  aols  M  rog^tes  {x)   See  note  {I)  in  p.  61 9. 
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main  antil  the  next  general  or  quarter  sessions  of  the  peace ;  and  every 
foch  oflender,  who  shall  be  so  committed  to  the  house  of  correction, 
shall  be  there  kept  to  hard  labour  during  the  period  of  his  or  her  im- 
IMisoDment."     And,  further,  it  is  enacted,  *'  That  when  any  incorri- 
gible rogue  shall  have  been  committed  to  the  house  of  correction,  there 
to  remain  until  the  next  general  or  quarter  sessions,  it  shall  be  lawful 
for  the  justices  of  the  peace  there  assembled  to  examine  into  the  cir- 
cumstances of  the  case,  and  to  order,  if  they  think  fit,  that  such  of- 
fender be  imprisoned  in  the  house  of  correction,  and  be  there  kept  to 
bard  labour  for  any  time  not  exceeding  one  year,  from  the  time  of 
Tsaking  such  order,  and  to  order  further,  if  they  think  fit,  that  such 
olender  (not  being  a  female)  be  punished  by  whipping,  at  such  time 
dniDg  his  imprisonment,  and  at  such  place  within  their  jurisdiction, 
«i,  according  to  the  nature  of  the  offence,  they  in  their  discretion  shall 
deem  expedient "  (^). 

Powers  of  Justices,  S^c.  under  the  Vagrant  Act  (5  O,  IV,  c.  83), 

end  Appeal.] — Under  thb  act,  justices  have  power  to  issue  warrants 

to  bring  before  them  persons  suspected  of  vagrancy  (z) ;  and  to  search 

kdging-houses  reasonably  suspected  of  harbouring  them,  for  idle  and 

diiorderly  persons,  or  rogues  and  vagabonds,  or  incorrigible  rogues  (a). 

Ao  appeal  lies  to  the  sessions ;  the  previous  notice,  &c.  is  stated 

Mow  (5).     Constables  may  seize  goods  in  possession  of  a  party  so 

<^brged,  search  his  baggage,  and,  on  the  direction  of  a  magistrate,  sell 

^  effects,  and  apply  the  proceeds  towards  the  expense  of  conveying 

^  offender,  and  maintaining  him   in   the  house  of  correction  (c). 

^'hen  a  party  committed  as  an  incorrigible  rogue  obtains  his  discharge 

^^  notice  of  appeal,  the  justices  may  bind  over  parties  cognizant  of 

^he  facts,  to  prosecute  and  give  evidence,  and  the  sessions  may  allow 

^o  such  parties  costs  on  the  trial  of  the  appeal  {d). 

Enforcing  Punishment  where  Appellant  does  not  appear  at  Sessions.] 

—And  now,  by  1  &  2  V.  c.  38  [passed  27th  July,  1838],  sect.  1,  when 

any  person  aggrieved  by  any  act  or  determination  of  any  justice  or 

justices  of  the  peace  out  of  sessions,  in  or  concerning  the  execution  of 

the  said  act  [5  G.  IV.  c.  83],  shall  have  appealed  against  such  act  or 


(y)  Sect,  10.  only  instance  of  general  warrants. 

W  Sect.  7.     See  Sect.  8.  (b)  See  R.  v. Neiccastleon-Tyne  {Jus- 

(«)  Sect.  13.     See  Money  v.  Leach,  tices),  1  B.  &  Adol.  93.'},  ante. 

1  Uteh,  208;   3  Burr.   1767.      This,  (c)  Sect.  8. 

^  the  nature  of  the  evil,  remains  the  (d)  Sect.  9. 
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detent) inat ion,  according  to  the  provuions  of  the  laid  act,  and  ihiD 
thereupon  have  been  dischaiged  out  of  cnatody,  and  auch  penoo  lyi 
not  pereonally  appear  and  prosecute  lucb  appeal  at  the  general  ot 
quarter  seuiona,  according  to  the  recognizance  entered  into  on  inch 
appea),  it  shall  be  lawful  for  the  justices  assembled  at  such  general  or 
quarter  sessiont,  or  for  any  justice  of  the  peace  for  the  county  or  plict 
in  which  such  person  shall  have  been  convicted,  (on  proof  of  the  nid 
conviction,  and  on  such  proof  by  certificate,  under  the  hand  of  tbe 
clerk  of  the  peace  for  the  said  county  or  place,  or  of  the  person  acting 
as  his  deputy,  that  the  person  so  convicted  did  not  personally  appear 
to  prosecute  such  appeal,)  to  issue  a  warrant  for  the  apprehention  and 
committal  of  such  person,  for  such  period  of  time  as,  together  villi 
the  days  during  which  such  person  so  convicted  shall  have  been  im- 
prisoned (if  any)  previous  to  being  discharged  by  reason  of  appesi, 
shall  complete  tlie  full  term  for  which  such  person  was  adjudged  to  bt 
imprisoned  at  the  time  of  his  or  her  said  conviction  (e). 

Under  this  section  a  subsequent  court  of  quarter  sessions  has  power 
to  give  effect  to  a  judgment  pronounced  at  a  previous  session),  bj 
issuing  process  of  execution  on  a  conviction,  as  there  awarded  ;  and 
the  court  will  compel  them  to  do  so  by  moTidamut,  unless  in  cases  of 
delay  not  properly  accounted  for  (/), 

(e)  Tha  necciutj  for  such  ■  proiiiion  (/)  R.  r.  WartrieMnrt  (/wf  Jn>],  t 

for  anthoiiiing  t  rccommlttd  appear*  Ad.S(E.7G8i  1  HaTT.ftWoLlSi^N. 

rrom  R.  T.  TKjifoTd  and  Grove,  5  Ad.  &  &  M.  370,  S.  C. 
B.  430 ;  6  NcT.  &  Mm.  836. 
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CHAPTER  IX. 


OF  GENERAL  MATTERS  RELATING  TO  APPEALS. 


SECTIONS. 

L— Q^*  ike  JurUdiction  qf  ike  Seuiotu  to  entertain  Appeals ; — qf  the  Right  to 

Appeal,  and  the  Parties  thereto, 
H^— Q^/Ae  Seuiom  to  which  Appeals  must  be  prtferred, 
VL'—Ofthe  Steps  preliminary  to  Appealing. 
TV.—Qfthe  Trial  and  Determination  qf  Appeals, 


SECTION   L 

OfTUE  Jurisdiction  of  the  Sessions  to  entertain  Appeals; — 
OF  THE  Right  to  Appeal,  and  the  Parties  thereto. 

Appeals,] — We  now  come  to  the  consideration  of  appeals ;  generally 
one  of  the  most  intricate,  as  well  as  important,  of  the  subjects  sub- 
^tted  to  sessions  of  the  peace.  The  most  cursory  acquaintance  with 
*ojbook  on  the  office  and  duties  of  a  Justice  of  the  Peace,  must  be 
"ifiicient  to  induce  a  conviction  that  it  would  be  an  unprofitable 
'^HT  to  introduce  indiscriminately,  under  this  division,  all  the  sub- 
lets on  which  an  appeal  lies  to  the  session  from  the  adjudications  of 
dividual  magistrates.  No  part  of  the  whole  system  can  exhibit  a 
'^^tter  proof  of  this  position,  than  that  which  embraces  the  differences 
^tween  masters  and  their  workmen,  in  most  of  our  trades,  which  are 
^pectively  regulated  by  a  great  number  of  statutes ;  many  of  which 
^  very  rarely  called  into  use,  but  all  of  which  are  to  be  met  with  in 
^ks  of  the  kind  alluded  to,  when  occasion  may  require. 

Appeal  frotn  Convictions  where  Penalty  Exceeds  51,  or  the  Impri- 
tOKment  one  Calendar  Month,  or  only  one  Justice  acted,"] — It  may, 
Wever,  be  noticed,  that  by  the  acts  relating  to  malicious  injuries  to 

property,  7  &  8  G.  IV.  c.  30,  s.  38,  and  the  larceny  act,  7  &  8  G.  IV. 

s  s 
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C.  29,  s.  72,  modem  amendmenU  of  the  criminal  law,  a  powerofappcil 
U  ^ven,  when  on  summary  conriction  the  aum  adjudged  to  be  pud 
exceeds  five  pounds,  or  the  impTisonment  adjudged  exceeds  one  calendir 
month,  or  the  conrictioa  takes  place  before  one  juMtice,  With  ^ 
exception,  it  is  proposed  to  confine  what  is  advanced  iu  this  pbcera 
the  subject  of  appeals,  to  those  which  arise  out  of  the  most  oidintij 
and  fruitful  sourcea  of  them,  first  giving  some  notice  to  the  genenl 
law  of  appeals  as  regards  them  abstractedly,  and  in  thetr  genenl  i 
regulation. 

Appeal,  what.] — Appeal,  according  to  the  general  use  of  thenni,  | 
signifiea  a  complaint  to  a  superior  tribunal  of  the  erroneous  judgDHoi  j 
of  an  inferior  one,  and  ii  in  the  nature  of  a  writ  of  erTor(/}  brought 
in  order  to  avoid  or  quash  it.  The  only  application  of  this  reoMdr 
with  which  we  have  any  concern  here,  is  in  reference  to  its  ue  ii 
bringing  the  orders  or  convictions  of  justices  acting  out  of  genenl, « 
general  quarter,  sessions,  to  the  review  of  ttiMe  tribunals. 

Right  to  Appeal  from  Acts  of  JutHcet  done  out  of  General  m 
Quarter  Sestions.'] — ^The  right  of  appeal  is  a  qualified  right,  which  can- 
not arise  by  implication  (7),  oreiist  without  express  enactment  (A);  tbu 
reversing  the  common  law  remedy  by  certiorari,  which  always  lies  na- 
less  expressly  taken  away  by  statute  (t).  Nor  can  this  right  be  ex- 
tended, by  equitable  constructioD,  to  cases  not  distinctly  enumcnted. 
Thus  12  Car.  II.  c.  24,  after  empowering  two  justices  to  bear  and  dekf* 
mine  matters  respecting  breaches  of  the  excise  law,  on  complaint,  sod 
on  their  neglect,  giving  similar  power  to  the  sub-commiuionets,  pfo- 
oeeds  to   allow  persons  "  aggrieved  by  any  judgment  of  the  i«^ 
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tices ;  as  the  authority  conferred  by  the  act  cannot  be  extended  by 
inference  (j');  nor,  on  the  other  hand,  can  the  operation  of  a  general 
daute  conferring  an  appeal  be  excluded  by  mere  inference  drawn  from 
olher  clauses  in  the  same  act  (k). 

Where  an  appeal  is  given  by  words  implying  an  option  (as  map 
appeal,  &c.),  the  party  grieved  is  confined  to  that  remedy,  even  if 
the  act  complained  of  is  a  partial  excess  of  jurisdiction  (/);  and 
nothing  short  of  entire  absence  of  jurisdiction  over  the  general  subject 
matter  will  let  in  the  remedy  by  action  (m). 


DUHncHon  between  Orders  and  ConvktUms  as  regards  Appeals 
ogainst  either.'] — It  may  be  fit  here  to  notice  the  distinction  between 
appeab  against  the  orders  of  justices,  and  those  against  their  convic- 
Hans  and  judgments.  The  orders,  which  have  been  said  to  partake 
most  of  the  nature  of  convictions,  were  orders  in  bastardy  (as  to  which 
aee  post,  Chap.  XV.) ;  orders  against  a  person  continuing  to  keep 
a  public  house  after  an  order  of  justices  to  suppress  it,  pursuant  to 
5  &  6  Ed.  VI.  c.  26,  before  ite  repeal  by  9  G.  IV.  c.  61,  s.  35  (») ; 
orders  under  11  G.  II.  c.  19,  against  tenants  fraudulently  removing 
goods  to  avoid  distress  (see  post,  Chap.  XII.  sect.  2) ;  and  orders  in 
disputes  between  masters  and  labourers,  friendly  societies  and  their 
individual  members. 

To  these,  however,  our  present  purpose  requires  that  several  others 
should  be  added,  e.  g.  those  which  respect  the  settlement,  maintenance, 
and  removal  of  the  poor. 


{j)  R.  V.  Surrey  {Jtutieet),  2  T,  R. 
504.  See  6  But,  514 ;  12  East,  572  ; 
Vwlej  on  CoDT.  2d  ed.  268  ;  and  see  per 
Coleridge t  J.»  in  R,  t.  Iptwieh  (Recorder 
^f),  8  D.  P.  C.  103  (on  1  V.  c.  81, 
borough  rate  act). 

Ai  to  appeal  given  by  one  of  sereral 
•tatntes  tn  pari  materid,  which  quoad 
«i8c  were  afterwards  consolidated  by  a 
sabaeqnent  act,  see  JR.  t.  Liverpool 
{Mi^w),  3  D.  &  R.  275,  and  Reg,  ▼. 
Sioek,  in  last  page. 

{i)  R.  ▼.  Sal^  (Justicee),  2  B.  & 
Adol.  145  ;  R.  y.  Haute  (Justieee),  1  B. 
St  Adol.  654  ;  R.  t.  Cumberland  {Jus- 
tieee), 1  B.  &  C.  64. 

A  private  indosnre  act  declared  that 
BO  item  or  charge  in  the  commissioners' 
aocoonts  should  be  binding  on  the  par- 
ties oonoemed,  or  valid  in  law,  *'  tfa/e«t 
dmig  eihwed  by  a  jnitiee  of  peace  in 


the  manner  therein  pointed  out,*'  but 
did  not  enact  that  such  allowance  should 
be  binding,  final,  and  conclusive ;  an  ap- 
peal was  given  by  a  subsequent  clause 
*'  to  the  party  grieved  by  any  thing 
done  in  pursuance  of  that  or  the  general 
inclosure  act  (except  such  determina- 
tions as  were  by  eitiier  act  declared  to 
be  binding,  final,  and  conclusive)."  Held 
that  the  appeal  against  the  aUowance  by 
a  single  justice  remained,  R,  v.  Cumber- 
land  (Jueticet),  1  B.  &  Cr.  64.  See  9 
B.  &  Cr.  283  ;  1  B.  &  Aid.  644. 

(/)  Bowieil  V.  Beighton,  5  T.  R.  182 ; 
Durrani  v.  Boge^  6  id.  580. 

(m)  Same  cases.  This  principle  is 
recognixed  in  Cortii  v.  Kent  Water- 
works,  7  B.  &  Cr.  314  ;  Fawcett  ▼. 
FowUs,  id.  394 ;  Marshall  v.  Pitman, 
9  Bing.  599.  See  post.  Chap.  X.  sect.  1. 

(s)  See  2  Ld.  Eaym.  1405. 

ss  2 
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The  reason  for  noticing  any  diitioction  here  between  ordert  mi 
eonvicliont,  a  for  the  purpose  of  observing,  that  less  technical  strict- 
ness is  necessary  respecting  the  former,  than  the  latter  (o).  TliH, 
in  an  order,  it  is  not  always  necessary  that  it  should  appear  on  tlie 
fece  of  the  record  that  the  defendant  was  summoned  (p),  whidi  i> 
absolutely  necessary  in  the  case  of  a  conviction  (j),  except  when  bii 
appearance  renders  it  immsterial.  So  an  order  has  been  holden  good 
in  the  case  of  removing  goods  to  avoid  distress  under  11  G.  II.  c.  19, 
when  the  ofTence  was  expressed  in  the  alternative,  "  removed  or  coi- 
cealed  goods,"  &c.;  whereas  the  same  allegation  in  a  conviction  woM 
be  fatal  to  it(r) ;  for,  as  was  said  by  Lord  Mantfield  in  one  ca»e(i), 
though  in  rndictments  and  convictions  the  court  is  bound  by  a  long 
succession  of  cases  to  require  certainty  to  the  greatest  degree  oftfck- 
nical  precision,  in  orders  more  latitude  is  allowed ;  and  if  the  recO[d 
be  substantially  right,  the  court  will  intend  that  all  the  necessirj 
formalities  have  been  observed.  Again,  the  result  of  the  evidence  ii 
all  which  need  be  stated  in  an  order,  whereas  the  evidence  itself  must 
be  stated  in  a  conviction  {t). 

As  the  appeals  against  particular  descriptions  of  orders  will  be 
further  considered  hereafter,  as  well  as  against  particular  descriptiooi 
of  convictions,  sufficient  notice  has  already  been  taken  of  the  general 
differences  between  them,  so  far  as  regards  appeals  from  them  respec- 
tively :  and  we  must  proceed  to  other  matters  respecting  appeals  ia  the 
abstract,  preliminary  to  any  discussion  of  the  individual  enacuneali 
under  which  they  may  be  made.  On  this  view  of  the  subject,  tfaice 
considerations  offer  themselves,  viz.  the  right  of  appeal  itself,  the  ses- 
sion to  which  it  is  to  be  preferred,  and  the  steps  to  be  taken  preti- 
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whether  they  rely  on  the  same,  or  separate  grounds  of  appeal  (u). 
Again,  where  a  local  act  gave  an  appeal  against  any  rate  or  assess- 
ment, it  was  held  that  a  party  might,  in  one  appeal,  question  several 
rates;  though  if  the  session  should  think  that  injustice  would  he  done 
by  hearing  the  appeal  against  the  several  rates  jointly,  they  were  at 
liberty,  though  not  bound,  to  determine  them  separately  (x). 

Appeal  by  "  Party  Grieved,**  and  Notice  thereof,] — If  the  condition 
of  appealing  imposed  by  a  statute  be,  that  the  appellant  is,  or  thinks 
himself,  injured  or  aggrieved,  the  grievance  must  be  immediate  to  the 
appellant,  and  not  consequential  only,  or  of  a  kind  not  recognized 
by  the  law  (y).  The  privilege  of  appeal  is  not  conferred  on  strangers, 
or  on  every  captious  person  capable  of  pointing  out  errors,  but  on 
those  who  have  sustained  a  special  and  peculiar  injury  (z).  The 
grievance  must,  in  all  cases,  appear  on  the  face  of  the  notice  of 
appeal,  either  in  express  terms,  or  as  of  necessity  resulting  from  such 
facts,  or  from  so  much  of  the  order,  conviction,  &c.  appealed  against 
as  is  disclosed  in  the  notice  (a)  :  for  a  notice  which  in  no  way  states 
SQch  an  appellant  to  be  aggrieved  (5)  is  bad  on  that  account.  A 
pauper  may  himself  appeal  against  the  order  for  his  removal  as 
**  aggrieved"  by  it(c).  Under  the  old  highway  act  (13  G.  III.  c.  78, 
now  repealed),  any  inhabitant  might  appeal  against  a  bad  appoint- 
ment of  a  surveyor  of  the  highways,  for  every  inhabitant  must  be 
deemed  to  be  aggrieved  by  it  (d).     But  if  parish  officers  are  em- 


(«)  R.  T.  Suaex  (Juiiieet),  15  East, 
206 ;  R.  T.  White  et  al.  4  T.  R.  771. 
So  their  notice  of  appeal  may  be  joint. 

(*)  R.  V.  St^olk  {Jtuticet),  1  B.  & 
Aid.  640. 

(y)  See  R.  t.  Middletex  {Juatieef), 
3  B.  &  Adol.  938.  Appeal  against  the 
grant  of  a  public  hoose  license  to  a 
house  within  a  few  yards  of  appellant's 
licensed  public  house.  Held,  that  the 
sessions  were  not  bound  to  hear  the 
appeal.  The  refusal  of  the  license  to 
the  appellant  himself  would  be  different. 
But  if  trutteef  are  enabled  by  a  local 
act  to  sue  or  to  be  sued  in  the  name  of 
one  of  them,  he  may  appeal  under  the 
words  "  party  grieved/*  tiiough  not  per- 
sonaUy  aggriered ;  and  notice  of  appeal 
and  recognisance  may  be  by  him  only, 
R,  V.  Swrty  {Juttieea),  5  Ad.  &  Ell. 
701,  n. 

{z)  See  the  language  of  the  court  in 


R.  Y.  Euex  (Justieet),  5  B.  &  Cr.  433. 
(Reconsidered  and  upheld  in  R.  y.  York' 
thire,  W.  R.  {Jutticet),  7  B.  &  Cr.  678. 
R,  T.  SomertetsMre  {Juiticet),  7  B.  & 
Cr.  681,  n. ;  R,  v.  Blackawton  (/nA.), 
10  B.  &  Cr.  792.     See  also  R,  v.  Bond, 

6  Ad.  &  E.  908-910  ;  R,  r.Ady,  4  N.  & 
M.  365  ;  1  H.  &  Wol.  42.  S,  C. 

(a)  R,  T.  Blackawton  {Tnh,),  10  B.  & 
Cr.  792,  798;  R.  t.  Vorkihire  {Juttieet) 
in  re  Bower,  4  B.  &  Adol.  685. 

(*)  R,  V.  B9Mex  {Jutticet),  5  B.  &  Cr. 
431  ;  R,  T.  Yorkthire  W.R,  {Juutieu), 

7  B.  &  Cr.  678. 

(c)  JR.  T.  Hartfield,  Carthew,  222; 
Comb.  478,  S,  C, ;  Wetton  Riven  v. 
St,  Petert,  2  Salk.  492  ;  and  perlAttie- 
dale,  J.,  Reff.  v.  Colbeck  and  othert,  3 
P.  &  D.  488. 

{d)  R.  V.  St.  Alban'e  (Jtutiett),  3  B. 
&  Cr.  698 ;  but  see  now  5  &  6  W.  IV. 
c.  50,  s.  6. 
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powered  to  appeal,  when  they  find  that  the  parish  is  aggrieved,  no 
appeal  can  be  iostituted  by  less  than  a  majority;  for  they  are  Id  «i 
cise  ajudgment  before  bringing  it(e);  and  in  the  exercise  or  a  public  j 
or  general  power  a  majority  is  to  act  for  the  whole.     The  "griei- 
ance"  to  a  party  convicted  by  justices,  is  their  judgment,  and  not 
the  execution  of  it  (/). 

Parties  to  em  Appeal — Regpondenti.] — The  parties  to  whom  tht 
statute  directs  notice  or  appeal  to  be  given,  are  the  proper  respaa- 
dents;  and  if  those  parties  are  not  mentioned,  then  it  seems  thattke 
party  at  whose  instance,  and  for  whose  interest,  the  magistnU  wu 
called  on  to  act,  and  in  fact  acted,  as  well  as  tlie  magistrate  oi  magis- 
trates themselves,  should  be  made  respondents.  But  if  the  magtstcilc 
or  magistrates  acted  without  the  prompting  of  any  interested  partj, 
they  should  be  made  respondents  (f).  An  inclosure  act  allowed  so 
appeal  on  giving  the  commissioner,  and  the  parties  cancerned,  W 
days'  notice  in  writing.  It  was  held  that  these  words  meant  parties 
directly  interested  in  the  soil,  including  among  others  the  lady  of  ibe 
manor  ;  and  that  for  want  of  giving  her  notice  of  the  appeal,  it  could 
not  be  heard  at  sessions,  or  respited  on  order  to  a  hearing  there  (il): 
so  that  it  seems  she  should  have  been  one  of  the  re^ondenlc. 

Where  a  public  general  act  gave  a  remedy  by  appeal  to  sesiioiiii 
without  limitulion  as  to  time  of  appealing,  this  power  was  lieM  W 
override  a  clause  of  appeal  in  a  previous  local  act,  by  which  a  tiiu 
was  limited  after  which  no  such  appeal  could  be  made  (i). 

The  question  of  what  sessions  the  appeal  must  be  preferred  to,  ii 
discussed  in  the  next  section. 


(t)  R.  0.  tancaihirf  {JiHticet),  b  B.  y.  CAet/tiTe  (Jutlicet),  3  P.  HD-SJi- 

&  AW.  755  i  appeal  hj-  overseers  on  18  (H[l.  1B40),  OTerniling  ».  v.  Sto/tfJ- 

G.  111.  c.  la,  a.  4,  againBt  allowing  a  tliire  (Jutlicn).  4  Ad.  &  E.  Sit;  R. '■ 

coiislttble's  accounts.  Billifaat.  id.  354. 

(/}  Per  Biillrr.  J.,  Proger  v.  Hi/de,  (A)  fl.  v.  LancaiMre  (Jutlica),  I  B- 

1  T.R.4ir.  «£  Aid.  630. 

(S)  SeeK.Y.  Hanh  (Jutlief/).  1  B.  (i)  Jf.  v.  flac*i  ( Jujlicf.).  7  B.&C'. 

&    Adol.    Hii  ;  pott,    tit.     Conric/ioBt  3,  appral  against  a  county  r»le  on  SJ"' 

{Parliet  to  Appeal).     If  two  or  more  111.  c.  51,  s.  H.     The  local  »cl«»M 

magistrates  act  togelherbyajaint  autbo-  G.  III.  c.  103. 
ritj,  notice  to  one  will  not  suffice,  Reg, 
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SECTION  II. 

Of  the  Sessions  to  which  an  Appeal  must  be  Preferred. 

To  what  Kind  of  Session,] — An  appeal  is  not  usually  giren  by  a 
statute  to  the  next  general  sessions,  if  there  be  such  holden  distinct 
from  the  quarter  sessions ;  but  to  the  next  quarter  (or  general  quarter) 
sessions,  as  distinguished  from  other  general  sessions,  and  from  special 
sessions  {j). 

To  what  Session  in  respect  of  Place.]— The  appeal  must  be  to  the 
sessions  of  the  jurisdiction  in  which  the  order  or  the  conviction  is 
made,  unless  it  is  otherwise  specially  provided  by  statute ;  viz.  from 
the  orders  and  convictions  of  county  magistrates  to  the  county  sessions, 
and  from  those  of  magistrates  acting  within  a  borough  to  the  sessions 
for  the  borough  (A).  Where  a  quarter  sessions  held  under  one  com- 
mission of  the  peace  for  the  whole  county  is  assembled,  first  in  one 
division  of  a  county  or  riding,  and  afterwards  by  adjournment  in 
another,  as  in  Sussex,  &c.  an  appeal  which  is  by  law  limited  to  the 
'*  next  quarter  sessions  "  may  be  preferred,  either  to  such  next  prac^ 
ticahle  adjourned  sessions  as  may  be  held  for  the  division  in  which 
the  order  of  removal  is  made,  if  so  allowed  by  the  practice  of  the 
sessions  (0,  or  to  the  next  practicable  original  sessions,  though  by  the 
practice  it  might  have  been  entered  at  the  preceding  original  session, 
or  at  the  adjournment  of  it  (m) ;  for  a  statute  giving  the  appeal  to  the 
"  next  quarter  session  "  does  not  contemplate  the  continuance  of  the 
sessions,  but  takes  the  holding  of  them  as  the  point  of  time  to  which 
it  refers  the  appeal ;  the  sessions  being  always  considered  in  law  as 
one  day,  to  whatever  length  they  may  be  extended  by  accidental 
causes  (n). 


{j)  R,  V.  London  {Juitieet),  15  East,  {k)  South  Molton  case,  Skinner's  R. 

632.  Where,  in  a  borough  being  a  county  222  ;  Burr.  Sett.  C.  592. 

of  itself,  the  only  sessions  (before  5  &  6  (/)  iJ.  v.  Sustejp  {Juiticet),  7  T.  R. 

W.  IV.  c.  96)  were  general  sessions  held  107  ;  and  see  JR.  v.  Coytton,  1  Sid.  149  ; 

twice  a  year,  it  was  held  that  appeals  cited  3  B.  &  Cr.  549. 

against  orders  of  removal  must  be  tried  (m)  22.  y.  Surrey  (/u9tice9),  1  M.  & 

at  the  next  of  those  general  sessions,  S.  479. 

R,  T.  Carmarthen  {Juitieee) ,  4  B.  &  Aid.  (n)  Id.  ibid, 
291. 


632  TO  WHAT  SBSSIOHft,  tR   FOIHT  07  TIMS, 

Appeab  against  orders  of  removal  for  relief  of  the  poor,  vlteo  nude 
by  justices  of  a  borough  DOt  being  a  county  of  itself,  were  limiud 
by  8  &  9  W.  III.  c.  30,  to  be  prosecated  at  the  seasion*  for  ibe 
county,  division,  or  riding  at  large,  and  not  otherwise  or  elsewben. 
This  was  intended  to  prevent  appeals  a&  eodxm  ad  etauiem.  He 
present  state  of  the  question,  whether  since  5  &  6  W.  IV.  c.  76,  s.  105, 
such  appeals  can  be  tried  there,  or  at  the  quarter  sesaioDS  of  tlie 
borough  as  now  constituted,  is  canvassed  in  the  first  cbi^er,  and  ii 
standing  for  ai^ument  on  a  return  to  a  mandamiu  {o). 

To  what  Session  in  point  o/Time  Appeals  muit  be  preferred ;  ai 
herein  of  the  Meaning  of  the  Words  "  Nest  Session."] — TTie  pmod 
within  which  an  appeal  is  to  be  preferred  is  generally  pointed  out  bj 
the  statute  which  gives  it ;  but  when  it  is  not,  the  rule  is,  that  it  mut 
be  preferred  within  such  time  as  ^all  be  decided  by  the  justices  to  be 
reasonable  (;)).  Where  the  statute  giving  the  appeal  fixed  the  time 
within  which  it  was  to  be  brought,  viz.  "  within  three  calendar  months 
after  the  conviction,"  the  appeal  was  held  to  be  in  time,  when  brought 
to  the  sessions  occurring  next  after  the  expiration  of  the  time  w 
limited ;  for  the  act  gave  that  time  for  the  appellant  to  make  up  bii 
mind,  whether  he  would  appeal  or  not;  besides,  as  more  than  three 
moDths  often  intervene  between  the  Epiphany  and  Easier  sessions  (j), 
the  appeal  could  not  in  that  instance  be  lodged  in  time  on  the  other 
construction.  But  where  an  appeal  was  given  by  statute  to  "  tnj 
quarter  session,  to  be  holden  within  six  months  after  the  conviction, 
on  condition  of  the  appellant  giving  ten  days'  notice  of  his  intention 
to  appeal,  and  entering  into  recognizance  (r)  four  days  alter  lodt 
notice,"  and  an  appeal  lodged  within  the  time  was  dis 
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and  might  have  lodged  a  second  within  the  limited  time,  giving  fresh 
notices,  and  being  prepared  with  proof  of  entering  into  recognizance 
[to  prosecute  that  second  appeal) ;  but  having  proceeded  to  judgment 
he  was  concluded  («).  The  stat.  16  G.  III.  c.  30  gave  an  appeal  to 
the  "  sessions  next  after  the  expiration  of  twenty  days  from  the  time 
of  conviction ;  but  the  person  so  appealing  was  required  to  give  six 
days'  notice,  and  to  enter  into  a  recognizance."  On  the  hearing  of 
the  appeal,  the  respondents  objected  that  no  notice  was  proved  accord- 
ing to  the  act.  Tlie  magistrates  doubted,  and  adjourned  the  appeal 
to  the  next  sessions,  when  they  allowed  the  objection,  and  dismissed 
the  appeal.  A  rule  for  a  mandamuses)  having  been  obtained  to 
compel  them  to  enter  continuances  to  their  next  sessions,  and  to  hear 
it.  Lord  Ellenborough  said,  that  the  entering  into  recognizance,  and 
giving  six  days'  notice,  were  hotk  made  by  the  act  conditions  prece- 
dent; so  that  if  either  had  not  been  complied  with,  the  appeal  could 
not  be  duly  entered,  and  unless  duly  entered,  could  not  be  legally 
adjourned.  Le  Blanc ^  J.,  added,  that  it  would  be  nugatory  for  the 
court  to  order  continuances  of  that,  which  the  parties  had  no  right 
originally  to  bring  before  the  sessions  in  the  first  instance,  for  want  of 
compliance  with  a  material  condition  which  gave  that  right. 

Most  statutes  limit  the  appeal  to  the  "  next  session;"  words  which, 
unaccompanied  by  more  express  directions,  have  occasioned  much 
controversy  with  respect  to  the  moment  from  which  the  time  for  enter- 
ing an  appeal  begins  to  be  reckoned.  Generally  speaking,  in  the 
absence  of  more  explicit  provision,  the  terms  "  next  session,"  or  **  next 
quarter  session,"  mean  the  next  possible  or  j9rac^tca6/e  session  after 
the  principal  act  done  in  each  case ;  at  which  session  an  appeal,  ef- 
fectual (i)  with  respect  to  its  preliminaries  of  sufficient  notice,  recog- 
nizance, &c.  can  be  lodged,  not  for  respite  or  adjournment  only,  but 


(t)  R,^.York»hire  (Jiuticet,  W.R.), 
3  T.  R.  776  ;  and  Paleyon  Conrictions, 
3d  ed.  263.  R.r.  KimboUon,  6  Ad.  &  £. 
603;  1  Nev.&P.  606. 

(#)  R.  V.  Oxfordshire  (Justices)  ^  1 
M.  &  S.  442 ;  and  see  R.  v.  Lincolnshire 
(Justices),  3  B.  &  C.  548. 

(/)  In  R.  V.  Surrey  (Justices),  1  M. 
&  S.  479 ;  R,  r.  Essex  (Justices),  1  B. 
Sc  Aid.  210;  (casesof  orders  of  removal). 
Only  one  clear  working  day,  exclnsive  of 
Sunday,  intervened  between  the  execu- 
tion of  the  order  of  removal,  and  the 
next  immediate  quarter  sessions.     So 


also  in  R.  v.  Sussex  (Justices),  7  T.  R. 
137,  and  R,  v.  Vorkshire  (Justices,  W, 
R.),  Dougl.  192.  The  appellant  pa- 
rishes  were  in  each  of  these  cases  ftrom 
30  to  60  miles  distance  from  the  ses- 
sions town.  Four  days  was  held  too 
short  a  time  for  appealing  in  R.  v.  Flint ' 
shire  (Justices),  7  T.  R.  200.  See  also 
by  Bulier,  J.,  Proserv.  Hyde,  1  T.  R, 
417.  The  same  rule  prevails  where  irre- 
gular or  too  late  service  of  the  order  of 
removal  is  the  ground  of  appeal  against 
it.  R.  V.  Penkridge,  3  B.  &  Adol.  538. 
And  in  R,  v.  Hendon,  2  D.  &  R.  249, 
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for  hearing.  For  it  ii  obvious  ihat  the  seisions  inajr  be  siUtng  U  tbi 
time  wlien  llic  act  occasioning  its  necenily  fur  appcttlinf  bappem.tc 
mny  follow  so  sooo  after,  lltat  tlie  appellants  would  not  have  tiial  r» 
Boiiable  limp  lo  which  ihey  are  cntille<l(u)  tu  consider,  in  the  fir* 
instance,  whether  they  should  appe^  or  nut;  or,  next,  to  prepare  ig 
trial  by  searching  for  evidence,  giving  the  proper  notice  of  appnl, 
drawing  briiffs,  &c.  if,  however,  all  that  takes  place  at  the  6nt- 
practicable  Eession  is  not  all  that  the  appellant  could  have  done,  u4 
will  not  put  him  in  a  condition  to  be  then  heard,  e.  g.  if  h«  has  act 
given  the  proper  notices,  and  only  offers  to  enter  an  appeal  foi  hetring 
at  a  still  subsequent  session,  the  quarter  sessions  have  no  jurishctioB 
to  receive  the  appeal  (u). 

It  was  funnerly  held  in  the  cmc  of  an  appeal  from  an  order  at- 
removal  under  13  Ar  14  C.  II.  c.  12,  8.  3,  which  gives  to  partiei  rii» 
"  think  themselves  aggrieved  by  any  such  judgment  of  the  justices," 
an  appeal  to  the  next  quarter  sessions,  that  if  two  working  days,  ia- 
cluding  the  hrst  day  of  the  next  immediate  session,  intervened  aAec- 
ihe  execution  of  the  order,  the  appeal  should  have  been  lodged  dt 
entered  at  that  session,  though  there  had  not  been  sufficient  tima 
before  it  tu  give  reaeonahie  notice  of  appeal,  so  as  to  try  it  tlterei  (ac- 
it  was  said  it  might  have  been  tlien  adjourned  (or  respited)  to  the 
session,  according  to  9  G.  I.  c.  7,  s.  8  (w).  But  this  is  now  dccidci 
otherwiiie,  and  the  entering  such  an  appeal  niertly  for  the  purpose  of 
having  it  adjourned,  is  treated  as  a  useless  and  therefore  an  unneces- 
sary act.  It  is  now  sufficient  to  enter  it  at  the  sessions  at  which  the 
appellant,  by  bis  notice,  is  bound  to  try  it,  in  order  to  make  it  impera- 
o  hear  it  (.t). 


tAree  c!ea 

days,   Btiii  in  B.  v.  Siu«m 

(yM/.c«) 

IJ  t:a>),2U6,onlya>>edaym. 
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etneen  the  pulilication  of  tbe 

poor's    ra 

e   ai>d    the    nest  immeJiste 

sions ;  «.   V.    Micklrfitld,    1 

Bott,  27» 

ate  was  publisbed  14tb  Orto. 
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t  sessions  were  on  23d.    Eight 

clear  daja 

BsrybytUe 

practice.      Nothing  was  done 

at  Iliose 

essious.  but   at   the  January 

apjieal  was  entered.      Notice 
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m  (u  Jo  >o,  balding  Ibein  tlie 

meut  to  which   was  iniperaliTC    on  tbe 
January  sessions  by  17  G.  II.  c.  38,  i. 

4.  fteff.  v.Si#i«(Jiufi<*»),  8D.  P.C. 
61B. 

(u)  R.  V,  Surrey  (Jutlica),  1  M.  * 

5.  479,    per   Lord  Ellniorough. 

(r)  R.  V.  i'ori  {Juilicet.  »'.  B.).  * 
M.  &  S,  .127. 

(«■)  R.  V.  Hertfordihirt  (jBtticet\,  3 
T.  R.504  ;ft.v,ror*{jB.(icM,  tV.it.). 
4  M.  &  S.  ;i28.  Lt  Blanc.  J. ;  R.  r.  Sii- 
lop  iorS/iropiiiTe}Jiulieei,  2  B.&AdoL 

<i)  SteR.v.Soiilkamplan(Jialie*t), 
6  M.  &S.  3IM.  B  B.  ?i  C.  641,  n.  5.  C. 
Trio.  1817;  B.  v.  KenHJu*liea).8  B. 
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From  what  Time  the  **  Next**  Sessions  are  to  be  reckoned  in  order 
to  calculate  Limitation  of  Time  for  Entering  an  Appeal,] — ^As  no 
decisive  rule  can  be  laid  down  on  this  subject,  it  may  be  well  to  re- 
view the  decisions  on  it.  The  time  for  appealing  against  an  order  of 
removal  begins  to  run  from  the  actual  removal  of  the  pauper  to  the 
pariah  charged  by  the  order  (y) ;  against  a  poor-rate  begins  from  its 
poUication  in  the  parish  church  (2) ;  against  overseers'  accounts  from 
their  allowance  by  the  justices  (a). 

Where  a  statute  gave  to  a  party  ^*  grieved  by  the  judgment  of  any 
justice  "  an  appeal  to  the  ''  next  quarter  sessions/'  these  words  were 
held  to  designate  the  sessions  next  afler  the  conviction,  and  not  those 
next  after  the  execution  or  levying  the  penalty  thereon  ;  for  the  judg- 
ment, and  not  the  execution,  is  the  grievance  to  the  party  (6). 

Where  an  act  limited  the  right  of  appeal,  upon  giving  notice  thereof 
'*  within  six  days  after  the  cause  of  the  complaint  arises,"  it  was 
determined  that  the  levy  under,  and  not  the  signing  of  the  warrant  of 
distress  was  the  ^*  cause  of  complaint ;"  and  a  sessions  was  held  bound 
to  hear  an  appeal  of  which  notice  was  given  within  six  days  after  the 
party  was  actually  damnified  by  the  levy  under  the  warrant.  Lord 
EUenborough  saying,  "  It  is  not  necessary  that  he  should  appeal  on 
the  warrant;  for  non  liquet  that  it  would  be  proceeded  upon"  (c). 

The  wording  of  the  appeal  clause  in  the  existing  turnpike  act,  4  G. 
IV.  c.  96,  s.  87,  is  very  similar.  Where,  under  that  act,  justices  or- 
dered  the  surveyor  of  a  township  to  perform  certain  statute  duty  on  a 


k  C.  639  ;  JR.  y.  Devon  {Justicet),  id, 
MO,  n. ;  R.  t.  SH^olk  (Jutiicet),  8  D.  P. 
C.  618  ;  and  pott f  Chap.  XI.  s.  2,  u  to 
ippeaJs  against  orden  of  remoTal.  It 
was  aaid  in  R.  y.  Dewm^  that  the  result 
of  the  decision  would  be»  that  a  re- 
moving parish  might  not  know  of  the 
intention  of  the  other  parish  to  appeal, 
till  eight  days  before  the  second  sessions. 
Lord  Tenierden  said  that  the  quarter 
aessiona  might  remedy  that  incouYe- 
nienee,  should  it  proYe  one,  by  requiring 
under  such  circumstance  a  longer  no- 
tice. 

(y)  See  R.  y.  Surrey  (Juitieei),  and 
other  cases  in  notes  in  last  page. 

(j)  17  6.  11.  c.  38,  s.  4;  R,  y.  Sut- 
tex  (juttiee$),  15  East,  206.  See  R,  y. 
MemAm,  and  JR.  y.  Snssejp  (Justices)  t 
p.  633,  notis :  and  jvot/,  Chap.  X. 
sect.  1. 


(a)  JR.  Y.  Dorsetshire  (Justices),  15 
East,  200.  In  R.  y.  Thackwell  and 
others,  overseers  qf  Monmouth,  4  B.  & 
Cr.  62,  three  justices  allowed  overseers' 
accounts  on  the  27th  March.  Sue* 
cessors  were  appointed  on  the  28th ;  on 
7th  April  the  next  quarter  sessions  were 
held  at  Usk,  13  miles  off — and  on  that 
day,  at  2  o'clock,  after  the  time  for  en- 
tering an  appeal,  the  past  parish-officers 
dellYcred  their  accounts  to  their  succes- 
sors. This  being  too  late  for  them  to 
be  examined,  and  for  an  appeal  to  be 
entered  at  the  April  sessions,  the  Mid- 
summer sessions  were  held  to  be  those 
**  next  qfter^*  the  allowance. 

(*)  Proser  y.  Hyde,  1  T.  R.  414. 

(c)  JR.  Y.  Devonshire  (Justices),  1 M. 
&  Sel.  411  ;  decided  on  13  G.  III.  c. 
78,  s.  80,  the  old  highway  act,  now  re- 
pealed. 
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turnpike  road,  and  to  pay  the  turnpike  surveyor  part  of  the  compm- 
ttoD,  it  was  held  that  the  order  of  the  magistrates  was  not  complete  tiD 
the  surveyor  of  the  township  was  in  possession  of  tbe  order  ;  and  tint 
the  cause  of  complaint  arose  when  the  order  wat  terved  ;  so  thtl  ik 
sessions  were  bound  to  hear  an  appeal  of  which  notice  bad  been  gim 
six  days  after  such  service,  Bayley,i.,  observed  that  parlies  are oftco 
present  in  court  when  rules  are  pronounced,  but  are  not  bound  U 
take  notice  of  them  till  they  are  served.  The  surveyor  may  or  mi; 
not  be  present  when  this  order  is  made ;  and  it  is  desirable  ibst  tbe 
practice  should  be  uniform  whether  he  does  or  does  not  attend  (i). 

An  act  gave  an  appeal  against  orders  of  justices  for  VUtppta^  ap 
roads  "  to  the  parties  aggrieved  by  any  such  order  or  proceeding,  lo 
the  next  quarter  sessions  after  any  tuck  orders  or  proceedings  had ;" 
and  the  question  was,  the  precise  period  from  which  the  grievaocewii 
to  be  estimated,  and  whether  the  terminut  A  qua  for  an  appeal  waslo 
be  reckoned  from  the  time  of  the  order,  or  from  that  of  the  sctud 
stoppage  in  consequence  of  it ;  and  the  court  held  the  former.  Lav- 
rence,  J.,  said,  tliat  on  the  construction  of  the  act  as  to  the  time  of 
appealing,  lie  saw  no  other  line  to  go  by,  as  otherwise  it  wouMbe 
difficult  to  say  to  what  period  an  appeal  might  be  deferred  (e) ;  a  prii- 
ciple  adhered  to,  and  illustrated  by  Lord  EUenborough  in  a  snbie- 
quent  case  on  the  same  act  (/).  And  it  is  immaterial  that  the 
appellant  has  had  no  notice  of  the  order,  &c.  in  time  to  enable  him  to 
appeal  in  proper  time,  or  in  tact  did  not  know  it(^):  for  if  thei^t 
of  appeal  were  to  depend  on  such  persooal  notice  of  the  order,  tbe 
time  for  appeahng  would  be  indefinitely  deferred,  contrary  to  tbe 
intention  of  the  legiskture  (A). 

Two  Justices  in  a  special  session,  on  the  30th  of  June,  made  an  order 
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oay.  But  the  court  held  that  the  grievance  commenced  only  from 
'he  time  of  the  order  for  stopping  up  the  old  footway,  not  from  that  of 
the  order  for  making  a  new  one ;  and  issued  a  mandamus  to  hear  the 
appeal  (t). 

An  act  for  the  inclosure  of  certain  lands  in  Middlesex,  contained 
1  clause  giving  an  appeal  **  within  six  months  from  the  time  when 
Ike  cause  of  complaint  shall  have  arisen.**  The  commissioner,  at  a 
meeting  under  the  act,  on  18th  June,  1818,  showed  the  map  to  the 
Bippellant,  with  the  allotment  marked  out  upon  it,  which  he,  the  com- 
missioner, had  assigned  to  him,  the  appellant  The  latter  raised  some 
objections  to  it,  and  desired  the  commissioner  to  reconsider  it.  He 
did  80y  but  did  not  think  fit  to  make  any  alteration,  and  having  re- 
ceived uo  further  application,  on  28th  August  following,  sent  a  formal 
notice  to  the  appellant  that  the  land  remained  allotted  to  him  accord- 
ing to  the  map  exhibited  to  him  on  18th  June  previous,  and  on  the 
same  day  the  said  allotment  was  accordingly  staked  out  by  command 
of  the  said  commissioner.  According  to  the  local  act,  as  well  as  the 
general  inclosure  act,  no  allotment  ought  to  be  made,  till  the  roads 
have  been  set  out ;  and  the  roads  in  this  case  could  not  be  staked  out 
till  the  end  of  July,  because  the  crops  were  on  the  ground.  The 
appeal  was  lodged  on  9th  January,  and  respited  till  the  29th  April, 
when  it  was  opposed  on  the  ground  of  not  having  been  lodged  in 
time,  i.  e,  within  six  months  from  the  cause  of  complaint  arising; 
and  the  justices  dismissed  the  appeal  on  this  ground ;  but  the  court 
granted  a  mandamus  to  them  to  hear  the  appeal,  being  of  opinion 
that  there  was  no  actual  setting  out  of  the  allotment  according  to  the 
true  construction  of  the  act,  till  something  was  actually  done  founded 
on  the  plan  {j). 

An  inclosure  act  gave  to  the  party  aggrieved  a  right  of  appeal  for 
any  thing  done  in  pursuance  of  that  act,  or  of  the  (recited)  general 
inclosure  act,  on  giving  to  the  commissioner,  arid  to  the  parties  con- 
cemed,  ten  days'  notice  in  writing.  Notice  of  appeal  against  an  order 
Ewcertaining  the  boundaries  between  two  townships,  was  served  on  the 
commbsioner,  but  not  on  the  lady  of  the  manor,  who  was  interested  in 
the  question,  on  account  of  an  alleged  error  in  ascertaining  the  boun- 
daries of  the  parish  to  be  inclosed.  Tlie  appeal  was  to  the  quarter 
sessions,  on  the  ground  that  the  commissioner  had  included  within 


(0  R,  ▼.  Herts  (Justices),  3  M.  &  S.       (MSS.  Dickenson)  &  1  Chit.  R.  367. 
459,  on  13  G.  III.  c.  78,  s.  19.  See  R.  v.  Noekolds,  1  Ad.  &  E.  245  ; 

(J)  R.     ▼.     Middlesex     {Justices),      and  ;»o«/,  Chap.  XY .  lect.  6. 
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lu»  EioiindaTy  a  Goasiderable  part  of  an  adjoining  manor  bdoogif 
to  S.  The  appeal  wu  dismiwed  on  the  ground  that  the  Mwouhul 
no  jurisdiction,  no  notice  having  been  given  to  tlie  Udy  oftbe  manoi; 
and  the  court  held  tliat  the  justices  had  acted  right.  The  notice  of 
appeal  was  insufficient.  By  the  general  act,  the  party  who  appeabii 
bound  to  give  eight  days'  notice  to  the  commissioner  :  by  the  kctl 
act  ten  days'  notice  to  the  commissioner,  and  alio  to  the  parties  c«t- 
c«med.  The  latter,  therefore,  sa  far  supersedes  the  provisions  of  ibt 
fonner;  and  it  would  be  a  great  hardship  if  the  ftorftrt  etmcemedvtn 
bound  by  a  notice  to  the  commissioner  alone.  "  Party  coaceraed" 
includes  parties  directly  interested  in  the  soil ;  which  in  this  cue  th 
lady  of  the  manor  was,  and  therefore  entitled  to  notice,  which  she  bt<t 
not  received  (A). 

It  seems  to  follow  from  Farrtr  v.  Billing  (/),  that,  at  least  in  cuci 
where  the  provisions  of  a  local  inclosure  act  conform  to,  and  do  out 
contradict  or  supersede,  those  of  the  general  inclosure  act,  the  gricT- 
ance  or  foundation  of  appeal  arises  at  that  point  of  time  when  the 
allottee  has  notice  of  the  portion  allotted  for  him  on  the  map  by  tbc 
commissioDera,  whether  he  obtains  that  knowledge  from  a  map,  or 
by  staking  out,  or  in  any  other  manner.  A  local  inclosure  act  gtK 
an  appeal  to  parties  grievtd  by  any  thing  done  in  pursuance  of  ike 
net,  to  "  any  general  quarter  sessions  holden  for  the  county,  wilkii 
four  calendar  months  next  after  Iht  caute  of  complaimt  shall  hart 
arisen."  An  allotment  was  made  and  staked  out  by  the  coramissiooeti 
in  March,  and  the  appellant  cropped  it.  It  was  held,  that  though  the 
mere  staking  out  the  ground  might  not  be  a  grievance,  as  it  might  be 
done  without  notice  to  the  party,  yet  his  cropping  it  showed  him  too 
late  in  lodging  his  appeal  at  the  October  session  (mi). 
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ittendfid  a  lalMeqgent  meetings  when  an  alteration  was  made  which 
a^mti  apprmpmif  and  it  was  understood  at  the  meeting  where  snch 
wo  concurred,  that  all  objections  were  reconciled,  and  the  allot- 
definitely  settled.  In  NoTember,  18 13,  the  commissioners  gave 
that  all  tithes  were  to  cease  from  the  29th  of  September  last 
ling.  The  vicar  entered  an  appeal  against  the  allotment  at  the 
Epiphany  sessions,  1814,  being  ¥rithin  six  calendar  months  from  the 
imUofthe  notice  of  the  commissioners  above-mentioned ;  which  appeal 
«■■  dismissed  as  being  out  of  time,  the  question  being  from  what 
period  the  ''grievance  commenced."  But  the  court  held  that  the 
of  the  commissioners  of  tJie  time  from  which  the  tithes  were  to 
;,  was  the  commencement  of  the  vicar's  grievance^  and  therefore 
tint  the  appeal  was  in  time  (n). 

An  act  gave,  in  the  first  place,  a  complaint  to  special  sessions,  and 
sAerwaids  an  appeal  to  quarter  sessions  to  any  person  aggrieved  by 
tay  act  done  under  the  act.  A  party  grieved  applied  to  special  ses* 
skms,  who  after  hearing  the  case  and  evidence,  dismissed  the  complaint 
OQ  a  supposed  want  of  power  to  grant  relief.  The  quarter  sessions 
diniissed  the  appeal  on  the  gpround  of  want  of  jurisdiction  to  hear  it. 
But  the  court  granted  a  mandamus^  holding  the  dismissal  by  the  petty 
Mitions  to  be  an  act  done  against  which  an  appeal  would  lie  (o). 

A  local  act  vested  the  management  of  the  parish  poor  in  the  church- 
iirdens  and  others,  and  gave  an  appeal  to  them  by  any  person  think* 
isg  himself  aggrieved  by  any  thing  to  be  done  by  virtue  of  the  act,  and 
if  he  should  not  be  satisfied  with  their  determination^  then  gave  an 
appeal  to  the  quarter  sessions.  A  parishioner  applied  for  relief  against 
a  poor-rate  to  the  churchwardens,  &c.  who,  at  a  meeting,  resolved  to 
take  no  further  notice  of  his  application  ;  the  court  held,  that  as  the 
churchwardens,  &c.  had  not  come  to  any  determination  on  the  subject 
natter  of  the  complaint,  the  remedy  was  by  mandamus  to  them  to 
bear  the  appeal ;  and  an  appeal  to  the  sessions  was  held  mistaken  {p). 
By  a  local  act,  certain  guardians,  &c.  of  the  poor  were  incorporated 
and  ordered  to  hold  courts  at  which  rate-payers  might  object  to  their 
proceeding's;  and  if  the  matter  could  not  be  then  settled,  it  was  to  be 
adjourned  to  the  next  court,  to  be  then  *^  finally  heard  and  deter- 
mined.    By  another  clause,  any  person  aggrieved  by  any  thing  done 

(»)  IL  ▼.  Gkmcestenhire  (Jtuiicea),  (o)  R,  v.  Thicker,  3  B.  &  C.  544.   See 

S  U.  It  S.  127  ;  and  Me  R,  ▼.  Nockoidt,  also    Blakemore    ▼.   Gtrnmorgan    Ctmal 

I  Ad.  &  B.  24& ;  Smith  v.  Sh€w,  10  B.  Company,  3  Y.  &  J.  60. 

ft  Cr.  277.     See  as  to  ixieloeures  in  (p)  R.  v.  Kent  {Jttetieee),  9  B.  &  C. 

leneral,  6  &  7  W.  IV.  c.  115  ;  3  &  4  V.  283. 
C.31. 
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in  pursuance  of  the  act,  '  und  for  which  no  further  mode  ofnli$f 
was  already  appointed,' tni^hl  appeal  to  the  quarter  sessions  to  bt 
holdea  within  four  calendar  months  next  after  the  eaiue  ofcotnpbunt 
should  have  arisen."  The  directors  ordered  certaJo  paymenU  to  bt 
made  for  sums  due  on  annuities  uud  interest  on  loans  prcviouitf 
granted  and  incurred.  A  rate-payer  appealed  within  four 
ufler  the  date  of  their  order,  Held  that  the  borrowing  the  monef 
and  granting  the  annuities  were  not  the  "  cause  of  complaint,"  h«t 
the  being  burdened  in  respect  of  the  payments  by  the  making  tlu 
order;  and  the  sessions  were  ordered  to  hear  the  appeal  (9).  Hm 
court  also  lietd  that  the  act  did  not  coofiDe  the  party  to  the  ttcatij 
before  thei  directors. 

Where  a  local  act  gave  an  appeal  against  a  rate,  Jirst  to  a  borough 
sessions,  and  iheo  against  their  order  to  the  county  sesiiont,  iha 
appellant  was  confined  to  the  original  grounds  of  appeal  urg<ed  It 
the  borougli  sessions,  though  he  rulght  bring  forward  additional  «n 
dence  (r). 


■■  SECTION  III. 

Or   TIIE    Steps    Pheliminary  to  ttih    enteriso  as  Appf.al  1 
Hbarlng  ;  AND  HEREIN  OF  NoTicES  OF  .Appeal  generally. 

When  Conviclhig  Justices  must  inform  the  Parti/  of  his  Right  ta 
Appeal,  and  when  not  (s).] — By  many  statutes  it  is  made  a  part  of  a 
magistrate's  duty  to  acquaint  the  party  whom  he  convicts  of  hia  right 
of  appealing,  and  iiho  to  inform  him  of  the  necessary  steps  to  be  taken. 
Ill  convicting  on  such  statutes,  if  the  justice  neglect  to  perform  the 
whole  of  this  duty, — viz.  if  the  statute  requires  both  a  recognizance  and 
notice  of  apjieal,  and  he  informs  the  party  convicted  of  his  right  lo 
appeal,  and  receives  his  recognisance,  but  is  silent  as  to  the  notice, 
the  appellant  is  discharged  from  the  obligation  of  giving  notice,  and 
the  session  is  bound  lo  receive  his  appeal  (().  The  necessity  for  in- 
forming the  parly  that  he  must  give  notice  of  appeal  may  be  waived: 
as,  whore  a  party  was  informed  of  his  right  of  appeal,  and  replied,  he 

(q)  R.v.Sahp{Jtntieei).2'B.eLAAol.  («)    H.  v.  Sarrry    (Jutlicet).  SB.* 

145.  Aid.  539  1  1  D.  &  R.  160,  S.  C. 

(r)  ft.  V.  S^foli  {Jailieti).   1   B.  &  (0  K.  »■  Lrtdi  (Jiuticft),   4  T.  R. 

Aid,  G40  ;  miite  R.  t.  7\icJtfr.  in  hut  5BJ. 
IMge. 
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thought  he  had  better  pay  the  penalty,  but  afterwards  appealed,  his 
appeal  was  dismissed  for  want  of  notice  at  the  time  of  his  conviction 
that  he  intended  to  appeal. 

But  per  curiam ;  **  All  the  statute  positively  requires  is,  that  the 
justices  shall  make  known  to  the  person  convicted  his  right  of  appeal ; 
they  do  so ;  and  if  he  had  thereupon  signified  his  intention  to  appeal, 
nam  liquet  that  they  would  not  also  have  proceeded  to  inform  him  of 
the  further  steps  to  be  taken  by  him.  But  why  should  they  do  so 
nugatory  an  act  as  to  inform  him  what  he  must  do  to  appeal  and 
enforce  his  right,  when  he  had  declined  to  appeal  altogether,  and  had 
waived  his  right  ?"  (v) 

Entering  into  Recoffnizances,] — ^A  statute  required  that  recog- 
nizances should  be  entered  into  *^  forthwith  "  after  giving  notice  of  ap- 
peal. That  means  nof  immediately"  after  the  act  of  giving  the  notice 
of  appeal,  but  without  unreasonable  delay  ;  and  a  nine  days'  interval, 
without  cause  assigned  for  the  delay,  was  held  to  take  away  the  right 
to  appeal  (w).  If  a  recognizance  is  made  necessary,  it  may  be  verbally 
acknowledged  before  a  justice  within  the  time  fixed,  and  it  may  be 
perfected  afterwards  (or).  It  is  doubted  whether  a  corporation  can 
enter  into  a  recognizance ;  so  that  any  clause  requiring  it  will  be  in- 
applicable as  to  them,  unless  expressly  named  (y)  ;  but  they  may  ap* 
point  an  attorney,  or  procure  sureties  to  enter  into  it  (z). 

NoHce  of  Appeal^  in  what  cases  made  requisite  by  Statute.]- 
The  statutes  which  grant  an  appeal  from  the  order  or  conviction 
of  justicei  commonly  annex    certain   conditions    precedent  to  the 
taking  advantage  of  that  privilege,  e.  g,  the  giving  notice  to  them, 
ind  entering  into  recognizance  to  prosecute  the  appeal.     Where  this 
is  the  case,  the  directions  of  the  legislature  must  be  strictly  complied 
with  before  entering  the  appeal :  and  no  contrary  practice  of  the  ses- 
•ions  will  avail  (a).     But  unless  notice  of  appeal  be  thus  expressly  re- 
quired by  statute,  it  does  not  appear  absolutely  necessary,  particularly 
where  the  party,  by  any  act  of  justices,  is  directed  to  enter  into  a  re- 
cognizance to  appear  at  the  next  sessions  to  prosecute  his  appeal  (6). 

(9)  B.  T.  York  (WeH  Biding,  Jut.  pony,  7  B.  &  Cr.  331. 

Hee»\  3  M.  &  S.  493;  lee  alio  7  &  8  iz)  Id,  331,332,  337. 

G.  rV.  c.  29,  ■.  72 ;  id.  c.  30,  ■.  38.  (a)  R.  v.  LineohuMre  {Juttieei),  3  B. 

(«)  JUp.  ▼.  Woreettertkire  (juitieti),  &  Cr.  548. 

7  D.  P.  C.  789,  Coleridge,  J.  (»)  B  ▼.  B«wjp  {Jutticit),  4  B.  &  Aid. 

See  enie,  p.  47.  276  (on  50  O.  III.  o.  48,  now  repealed)  ; 

C&rti$  V.  Kmi  fVattnaorks  Om-  R.  ▼.  Kent  (Juitieet),  6  M.  &  S.  258. 

T   T 
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For  the  entiy  into  the  rect^iuncs  a  held  equivalent  to  notice  to  the 
informer  and  the  convicting  magistrate  of  this  inlentioD  to  apped,K> 
that  any  further  notice  to  him  becomes  unnecessary,  and  the  scmmxh 
are  bound  to  hear  the  appeal ;  and  this  was  so  decided  notvithstsud- 
ing  that,  by  the  practice  of  the  particular  sessions,  eight  days'  notict 
of  appeal  was  requisite  in  all  cases  to  be  given  by  the  appellant  t« 
the  respondent.  The  practice  of  the  sessions  can  only  compel  dgtl 
days'  notice  to  be  given  in  those  cases  whera  some  notice  ii  pn- 
icribed  by  the  statnte,  without  more  explicit  direction  theieio(c); 
for  otherwise,  by  the  act  tub  judice  in  R.  v.  Kent,  if  the  conticbaa 
was  made  seven  days  before  the  sessions,  the  party  grieved  most  hm 
appealed  to  those  sessions,  and  yet  could  not  give  the  (eight  dsyi*) 
notice  prescribed  by  the  practice  (d).  Nor  can  the  practice  of  the 
sessions,  requiring  a  notice  of  appeal  against  an  order  or  coovictioD  of 
justices  out  of  sessions  to  be  served  on  every  justice  who  is  a  puty  U 
it,  avail,  if  the  act  which  gave  the  appeal  does  not  direct  such  a  notice. 
For  that  would  be  to  introduce  a  new  condition  of  appeal  not  to  bt 
found  in  the  act(e). 

Ai  to  written  or  verbal  Noticet  of  Appeal;  and  herein  of  Tim 
of  giving  "  Reasonable  Notice  "  of  Appeal  by  Practice  of  So- 
non*.] — Where  an  act  requires  notice  of  appeal  to  be  given,  withml 
providing  that  the  notice  must  be  in  writing,  a  verbal  notice  «B 
suffice  ;  and  this,  though  the  notice  prescribed  by  the  statute  ii 
"  reasonable  notice"(/).  For  the  word  "  reasonable"  will  behtU 
to  refer  to  the  time,  and  not  to  the  manner  of  giving  the  notice  (f); 
and  the  sessions  are  to  determine  what  notice  is  leasonaUe.    TUi 
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amuned  copy.    It  need  scarcely  be  added,  that  where  an  act  re-: 
fines  a  written  notice,  no  oral  notice  will  suffice ;  but  it  seems  that 
a  printed  form  of  notice  signed  by  the  appellant,  after  being  properly 
Oed  op,  would  (t). 

Again,  though  the  magistrates  composing  a  court  of  quarter  session 
certainly  have  a  discretion  to  exercise  with  respect  to  what  is  "  reason- 
time**  for  giWng  notice  of  appeal,  or  of  the  appellant's  intention 
proceed  to  the  trial  of  a  respited  appeal,  the  court  of  queen's 
has  also  a  kind  of  visitatorial  jurisdiction  over  them  in  the 
of  their  discretionary  power,  and  will  interfere  and  correct  it 
it  ought  not  to  be  given  effect  to  {j).  Whether  all  notice  can 
%e  waived  by  a  party  is  not  decided,  but  it  seems  that  it  might,  under 
cogant  circumstances  (k). 

We  have  seen  that  compliance  with  an  act,  in  giving  the  requisite 
■otice  of  appeal,  will  not  entitle  the  appellant  to  enter,  or  the  sessions 
to  hear,  an  appeal,  if  the  entering  into  a  recognizance  was  also  made 
hf  the  act  a  condition  precedent,  but  was  not  complied  with  (/) :  and 
that  this  rule  applies,  d  fortiori^  where  neither  the  notice  nor  recogni-> 
ante  made  necessary  by  the  statute  had  been  given,  notwithstanding 
the  practice  of  the  sessions  to  dispense  with  them  where  it  was  only 
soaghc  to  enter  and  respite  the  appeal  to  the  ensuing  session  (m). 
We  will  now  consiaer  the 

Time  for  giving  Notice  of  Appeal  where  Fixed  by  Statute.] — If 
a  statute  points  out  the  length  of  lime  within  which  a  notice  should 
k  given  before  any  appeal,  its  provisions  must  be  strictly  obeyed,  and 
Cttaot  be  infringed  by  any  practice  of  sessions.  '*  Ten  days*  notice" 
■etns  ten  days,  one  day  exclusive,  as  it  would  seem,  of  the  first  day, 
ttd  the  other  inclusive  (n).     But  ''  ten  clear  days*  notice  before  the 


(t)  See  per  £«  BUme,  J.,  2  M.  &  S. 
M,  Sekmeider  ▼.  Morrit ;  also  2  B.  & 
F.  238 :  and  StHckUmd  r.  Maxwell,  4 
iyr.S69.  As  to  notices  of  appeal  against 
pMr-rates  (see  Ch.  X.  s.  1) ;  and  against 
nicn  of  remoTal  (Ch.  XI.  §.  2). 

{})  Per  Lord  Bllenborimghy  in  /2.  y. 
VBfff  {JmHieea),  10  East,  404.  There, . 
M  appeal  of  wfaieh  doe  notice  had  been 
IM  to  the  respondents  was  respited 
*dcr  9  G.  1.  c.  7»  s.  8.  Bj  a  rule  of 
poeliee  promnlgated  after  the  sessions 
a«kuch  the  appeal  was  respited,  it  was 
li^pired  that  in  the  case  of  respited  ap- 
pcds,  Dotioe  of  trial  should  be  given  on 
^bcion  tin  Monday  In  the  week  next 
Wfcrc  tike  ieaiionsy  or  that  it  should  be 


deemed  insufficient.  The  appellant's 
attorney  was  ignorant  of  this  rule,  and 
gave  notice  of  trial  according  to  the 
former  practice,  for  the  sessions  to  which 
the  appeal  was  adjourned ;  they  dis- 
missed the  appeal  without  hearing  it,  on 
account  of  insufficient  notice,  and  held 
that  they  had  no  power  to  adjourn  the 
appeal  again  even  on  payment  of  costs  of 
the  day.  A  mandamut  issued  to  them  to 
hear  it. 

(k)  R,  V.  Leeda,  4  T.  R.  583. 

(/)  R.  V.  Oifordshire(Jtutice9)y  1  M. 
&  S.  446. 

(m)  R.  V.  lAneoltuhire  (Jutticet),  3 
B.  &  Cr.  548. 

(n)  R.  V.  Yorkshire  {Juttiees,  IV.  R,) 

TT  2 
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Wfflioni,"  meani  b  notics  of  ten  perfect  inlerrening  days  betweea  iLe 
act  done,  0.  g,  the  aerrice,  and  the  fint  day  of  the  Bewioiu;  ud  ■ 
serrice  of  a  aotice  of  appeal,  eiclusive  of  the  first  and  inclading  tk 
last  d&y,  for  the  19th,  that  being  the  fint  day  of  the  aeMioni,  wn 
accordingly  held  insufficient  (0). 

"  Fourteen  days'  notice  at  least,"  in  the  lord*'  act,  has  been  held  to 
mean  fourteen  ciear  days  (p).  The  same  construction  is  pnt  oa  (be 
words  "  at  least  one  calendar  month,"  in  24  G.  II.  c.  44,  s.  I,  legi- 
lating  notices  in  actions  against  justices  (f).  '*/ii«»ie(fiate"DOt)ce<if 
an  appeal  was  required  by  1  G.  IV.  c.  56,  s,  5  (now  repealed).  Tlie 
court  held  that  a  notice  not  given  till  seven  days  afler  the  date  of  ibe 
conviction,  was  not  prompt  enough  to  justify  the  sessions  in  enter 
taining  the  appeal,  but  they  would  not  say  that  "  immediate"  mixtbe 
construed  so  strictly  as  to  require  the  ootice  to  be  given  fortkwUk  od 
conviction  (r). 

Of  the  Title,  Direction,  and  Contentt  of  written  Noticet  of  if 
peal — &y  and  to  whom  to  be  given,  and  how  aened—and  herein  tj 
Grounds  oj"  Appeal.] — The  notice  may  well  be  intituled  in  the  ssbm 
manner  as  the  order  or  conviction  intended  to  be  appealed  sgainil, 
and  which  may  be  recited  in  it.  It  should  be  directed  to  the  partiei 
described  by  the  particular  statute,  or,  in  the  absence  of  any  such  ei- 
press  direction,  to  such  other  persons  as  have  been  already  shown 
to  be  respondents  (s),  by  their  names  aod  additions.     If  directed  to 

to  r*  Boicer,  On  6b  G.  III.  c.  68,  i.  3,  (o)  R.  v.  Ner^fahUUrf  (JwAn*),! 

ij,  4  B.  8e  Adol.        B.&Ald.S81;uidieeJIo»CTf«t.»ac9, 

•nam.    In   R.   v.        13  East,  21. 
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magistrateSy  their  names  and  office  of  justices  for  the  county,  borough, 
&c.  should  be  slated.  If  by  or  to  parish  officers,  describing  them  as 
churchwardens  and  overseers  will,  it  appears,  suffice  without  naming 
them.  But  if  an  appeal  is  given  to  the  holder  of  a  particular  office, 
the  notice  must  state  the  appellant  to  be  such  holder.  If  the  condi- 
tion of  bringing  the  appeal  is,  that  the  appellant  is  aggrieved,  we  have 
seen  that  that  must  appear  on  the  face  of  the  notice,  either  in  terms, 
or  as  necessarily  resulting  and  self-evident  from  the  focts  there 
stated  (0. 

Where  questions  have  arisen  as  to  variances  between  the  direction 
of  notices  of  appeal  against  orders  of  removal,  and  those  orders  them- 
aelves,  the  power  of  the  sessions  to  amend  the  orders,  &c.,  for  mere 
informality,  according  to  5  G.  II.  c.  19,  s.  1,  has  been  recognized (u). 

A  condition  commonly  annexed  to  an  appeal  conferred  by  modern 
itatntes  is,  that  the  appellant  shall,  in  his  notice,  state  the  particular 
grounds  or  causes  and  matters  on  which  he  intends  to  support  his 
appeal ;  and  where  this  is  required,  a  mere  recital  in  the  notice,  of  the 
order,  Sec,  appealed  against,  or  of  its  substance,  without  describing  the 
intended  objections  to  it,  will  not  suffice(v).  Thus,  merely  stating  in 
a  notice  of  appeal  under  41  6.  III.  c.  23,  s.  4,  that  the  appellant 
against  overseers*  accounts  objects  to  certain  items  in  them,  without 
adding  why,  was  held  an  insufficient  description  of  the  '*  particular 
canses  or  grounds  of  appeal"  required  by  that  act  {w) ;  for  the  grounds 
should  be  stated  in  a  specific  manner,  so  that  the  objections  raised  may 
be  known  to  the  justices  and  parties  concerned,  before  the  appeal 
comes  to  hearing  (x).  Again,  an  appeal  against  a  rate  for  a  defect 
appearing  on  the  face  of  it,  cannot  be  heard  unless  the  notice  specify 
the  defect  {y).  Where  the  statement  in  the  notice  discloses  an  appeal 
on  the  merits  against  a  conviction,  and  not  on  a  formal  matter  only, 
it  will  be  sufficient,  though  not  stated  with  the  technical  particularity 
required  in  pleading.  Thus  the  vagrant  act,  5  G.  IV.  c.  83,  s.  14, 
requires  the  appellant  to  give  notice  in  writing  of  his  appeal,  *'  and  of 
the  ground  thereof."  A  party  being  convicted  under  s.  4,  as  a  rogue 
and  vagabond,  for  obscenely  exposing  his  person  in  a  place  of  public 
resort,  with  intent  to  insult  a  female,  stated  in  his  notice  as  the  ground 
of  appeal,  '^that  he  was  not  guilty  of  the  said  offence;"  and  it  was 


i 


/}  See  ante,  p.  622.  old  bastardy  act,  49  G.  III.  c.  68,  ■.  5. 

W)  R.  ▼.  Bkigley  {Ink.),  4  B.  &  Adol.  {w)  R.  v.  Sheard,  2  B.  &  C.  856. 

567,  n. ;    R.  ▼.   Carmarthenshire,  id.  (s)  R,  ▼.  Weetmorland  (Jueticee),  10 

563 ;  1  Ner.  &  Man.  268.  B.  &  Cr.  226. 

(f )  R.  V.  Oj^ordihire  {Juatieee),   1  (y)  R,  t.  Bromyard  (AU.),  8  B.  &  C. 

B.  ft  C.  279  ;  2  Dowl.  &  Rj.  426,  on  240 ;  2  Man.  &  Ry.  280. 
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heUl  cuRicient,  BS  disputing  all  the  facta  necexary  to  be  provedu 
support  tiie  conviclion  on  tlie  merits  (2).  Where  the  groundi  oT 
appeal  muU,  by  statute,  be  stated  in  the  notice,  none  besi<le  ihott  | 
fairly  included  in  its  terms  can  be  ent«red  into  at  the  sessious,  oiii  { 
the  court  of  ([ueen's  bencb,  though  stated  on  the  Tace  of  the  case  mM  j 

»p(.). 

This  subject  U  further  treated  of  when  tite  particular  appeal*  sgaiut  I 
poor-rales,  orders  of  removal,  overseers'  accounts,  &c.  are  coosidered. , 

The  notice  of  appeal  should  In  general  be  leA  at  the  place  afabodaj 
of  each  respondent,  unless  personal  service  is  made  necessary  \tj\ 
statute.  If  more  ihan  one  magistrate  acts  in  making  an  order,  Abil 
they  proceed  on  joint  authority,  end  it  seems  sufficient  to  serve  ^jwn 
notice  of  appeal  on  one  of  them  (6). 

As  to  giving  Notice  of  trying  Appeal  which  hai  been  RetpUid  hf. 
Order  of  previous  Sesstam.] — Wliether  after  an  appeal  against  aDonfar 
of  removal  had  been  entered  and  respited  at  one  se^lon,  and  a  co^ 
of  the  order  of  respite  was  duly  served  on  the  respondents,  the  g«i 
rules  of  law  made  it  aUo  requisite  to  give  ihem  notice  of  trying  it  ■> 
the  session  to  which  the  respite  was  granted,  was  debated  in  < 
Lajnbelh  (c) ;  and  held  in  the  negative,  the  service  of  the  otdtr  oCj 
respite  being  considered  a  substantial  notice  of  trying  the  appeal  af^ 
the  next  session,  without  more  ('f).  So  if  a  sliilute  givcsa  parly  a  right 
of  appeal  on  entering  iiilo  a  recognizance  without  requiring  a  noticed 
appeal,  he  may  enter  his  appeal  and  get  it  respited  at  the  next  ses- 
sion, having  previously  entered  into  such  recognizance,  without  notice 
to  the  other  side  (e). 

But  if  the  practice  of  the  particular  session  requires  the  gitin|;  to 
respondents  a  particular  notice  of  trying  a  respited  appeal,  it  must  be 
complied  with,  or  the  session  may  dismiss  it  altogether(y);  for  atlW 
it  was  once  entered,  the  appellant  was  bound  to  conform  to  the  prsc* 
tice,  though  the  notice  not  being  required  by  the  statute  giving  ilie 


(l)    fl.   ..   A'«r™./(«.™-7>n«    (/«.. 

otlier  light. 

/(Cf.).  »nd  see  1  M.XS.  411. 

{,!)   Msking  H  cause  a  remanit.  tiU 

(fl)  Rfff,  V.  Stafford  (Inh.),  1  N.  8t  P. 

414. 

R.  15. 

(ft)  See   per    Caliridge,  J.,  in  R.  v. 

(«)  1  Burn-sJ.byChiltj.  163.  K 

Staffordshire    (Jutticet),   4    AJ.  Sc   E. 

edit. 

842  ;   ti  Nev.  &  MiLn.  679. 

{/)  Auon.  Slra.  .115.      S«  3  Ek 

(r)  3  D.&R.   340.     See3D.  P.  C. 

342;  1  D.&R.  341;  .'i  B.  &  Adol.  67 

Z98  i  for  [I  could  nul  Imve  been  served 

Bndpotl.  |).(i(il,  as  to  control  of  Q. 

bj  the  afipellanls  for  any  olhcr  purpose, 
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appeal  would  have  been  unnecessary  if  he  had  tried  his  appeal  at  the 
int  sessionf  instead  of  having  it  respited  (^).    A  local  act  required  ten 
diTs*  notice  of  appeal  without  providing  anything  as  to  notice  of 
tiying  respited  appeals ;  a  notice  of  appeal  was  duly  served  for  a  par- 
ticnlar  session ;  the  appeal  was  there  respited  at  the  instance  of  the 
sppeliants ;  and  the  question  at  the  second  session  was,  whether  the 
mfpdhnt,  after  such  respite,  was  obliged  to  prove  service  of  a  notice 
fs  try  at  that  session.   Pattesan^  J«,  said, ''  if  that  is  necessary,  it  must 
lie  so  either  by  the  practice  of  the  sessions  (A),  or  by  general  rules 
«f  law.     Now  R,  V.  Lambeth  shows  that  the  latter  do  not  require 
Mdb  a  notice ;  nor  is  any  rule  of  practice  at  the  sessions  produced  re- 
aring it.     If  any  had  been  shown,  it  might  perhaps  have  been  too 
aiDch  to  say  that  such  a  practice  was  illegal,  and  ought  not  to  be 
abided  by"(t).   Indeed,  in  a  former  case  not  then  cited,  Abbott,  C.  J., 
kid  declared  the  rule  of  practice  at  the  Bocks  sessions,  that  in  case  of 
■  appeal  respited  at  the  instance  of  either  of  the  parties,  fresh  notice 
tf  trial  should  be  g^ven,  to  be  very  reasonable ;  though  in  that  case, 
vUch  was  very  peculiar,  as  the  postponement  of  the  appeal  took  place 
is  consequence  of  an  equal  division  of  the  magistrates,  that  rule  was 
divegarded,  it  being  considered  that  an  adjournment  rather  than  a 
npite  had  taken  place  (J). 

Where  a  notice  of  appeal  (against  a  rate)  containing  the  grounds  of 

ifjieal,  was  served  in  due  time  for  trial  at  the  first  sessions,  and  was 

Rtdy  for  proof  there,  but  was  not  proved  or  admitted,  the  respondents 

chaining  an  order  of  respite  on  payment  of  costs,  whereupon  the 

>o(jce  was  handed  to  the  clerk  of  the  peace,  wlio  made  out  the  order 

<i^respite,  inserting  in  it  the  grounds  of  appeal ;  the  king's  bench  held, 

^t  as  the  respondent  had  acted  on  the  notice,  the  appellant  was 

entitled  to  be  heard  at  the  following  sessions  without  proving  any 

Htice  of  appeal  {k).     No  practice  of  the  sessions  appeared  in  the  case 

hit  cited.     However,  in  a  previous  instance,  where  the  hearing  of  an 

Appeal   had  been  respited  to  the  next  sessions  on  the  respondents' 

niotion,  and  for  their  accommodation  in  the  absence  of  a  witness,  it 

vas  held  that  a  rule  of  the  quarter  sessions  practice,  that  in  cases  of 

Tespited  appeals  ten  days'  notice  in  writing  shall  be  given  by  appellants 

{3)  R.  T.  Salop  (Jusiiee9)t  2  fi.  &  Aid.  59,  and  this  cose  farther  illustrated  in  a 

M»  appeal  againit  conTiction  on  a  game  converse    case,    R.  ▼.  Monmouthahir% 

•*-  {JuMticeM),  3  D.  P.  C.  306,  po9t, 

ik)  As  for  instance  in  Oxfordshire,  1  (J)  R.  v.  Buckt  (Juslicet),  6  D.  &  R. 

^.  &  8.  446.  142,  Easter  Term,  1823. 
(i)  R.?.  VorksAire (JuttieeM,  W,  /?.),  (*)  R.v.  Herts  (justices), i  B.&  Adol. 

iB.&  Ad.  673,  674.     See  6  M.  &  S.  561. 
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to  retpondenta,  did  not  tpply  to  the  cue  before  then,  in  wUeb  the 
respondent*,  by  desiring  to  respite  the  appeal,  agreed  in  effect  to  be 
ready  to  try  at  the  next  senions  without  notice  (/).  The  leg«btinc 
having  only  required  reasonable  notice  of  appeal  against  an  order  of 
removal,  the  sesaions  have  no  power  to  requite  any  other  notice,  e.  g. 
by  reiolvin^,  that  whenever  an  appeal  against  an  order  of  remonl 
■hall  be  entered  and  respited,  notice  thereof  riiall,  within  one  jumA 
after  such  entry  and  respite,  be  given  to  the  officers  of  the  remonug 
parish  (m). 

Where  an  appeal  against  an  order  of  remoral  was  entered  sad 
respited  at  a  particular  sessions,  in  pursuance  of  previous  notice  to  that 
purpose,  as  also  that  the  appeal  would  be  tried  with  effect  at  the^ 
bnoing  session,  the  court  is  reported  to  have  held  in  one  cmm  that  a 
negoctation  for  arrangement,  which  went  off  in  the  interval,  did  aot 
exonerate  the  appellants  from  giving  the  usual,  viz.  a  fresh  notice  to 
try  at  the  second  sessions,  before  they  could  be  heard  there  (a).  Ao 
adjournment  of  an  appeal  to  the  following  session,  on  account  of  u 
equal  division  of  opinion  on  the  bench,  will  not  oblige  an  appellaat 
to  give  fresh  notice  of  trying  it,  though  that  be  the  usual  practice  ob 
adjourned  appeals  (o).  Where  a  court  of  quarter  sessions  dtsmiari 
an  appeal  for  want  of  proving  a  notice  of  trying  a  respited  appeal  it 
the  sessions,  to  which  it  had  been  respited,  such  proof  not  bemg  n- 
quired  either  by  the  act  which  gave  the  appeal,  or  their  own  practice, 
the  court  ordered  the  sessions  to  hear  the  appeal  {p). 

As  to  serving  notice  before  trying  respited  appeal  against  a  nte,sie 
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foti,  Cbftp.  X.  tection  1 ;  or  againtt  order  of  remoTal,  Chap.  XI. 
iectioD2. 


SECTION  IV. 

Or  THE  Entrt,  Calling  on,  Adjournment,  Hearing,  and 
Determination  of  Appeals  at  the  Quarter  Sessions. 

The  names  of  the  parties  to  each  appeal  should  be  furnished  by  the 

^ipellants  to  the  clerk  of  the  peace,  who  should  enter  on  a  separate 

pper  the  names  of  each  appeal  in  the  order  in  which  he  receives 

Asm  (^).    The  justices  at  adjourned  quarter  sessions  were  held  right 

ia  lefosing  to  receive  an  appeal,  the  entry  of  which  had  been  refused 

It  the  original  session,  for  want  of  the  notice  of  appeal,  and  recognizance 

by  an  act  which  gave  an  appeal  to  the  "  next  general  quarter 

;'*  but  directed  that  no  such  appeal  should  be  brought,  received, 

or  heard,  unless  such  notice  or  recognizance  should  be  given,  &c,  (r). 

The  time  withiii  which  an  appeal  must  be  entered  is  fixed  by  the 

pnctice  of  eacb  sessions ;  but  if  it  be  entered  in  time,  a  motion  to 

Mpite  it  may  be  made  at  a  later  period  of  the  sessions. 

Ilie  appeab  are  usually  called  on  for  hearing  in  the  order  in  which 

tiey  stand  in  the  paper  of  the  clerk  of  the  peace.    This  is,  however, 

object  to  any  other  arrangement  which  may  be  made  by  the  court ; 

tlio  may  exercise  their  discretion  in  taking  them  in  any  order  which 

jHiblic  convenience  or  particular  circumstances,  as  in  the  case  of  many 

I^ersons  attending  from  a  great  distance,  or  of  the  necessary  attend- 

tuce  of  jurors,  in  appeals  under  some  statutes,  may  appear  to  them  to 

Uiake  convenient  for  the  more  eflfectual  attainment  of  justice. 

The  first  proper  step,  after  calling  on  the  appeal,  is  for  the  clerk  of 
tlie  peace  to  read  the  order  or  conviction,  &c.  appealed  against ;  and 
^hich  should  always  be  returned  to  the  sessions  (5).  The  notice  of 
Appeal,  as  well  as  the  entry  into  recognizance,  if  required  by  statute 
^s  conditions  precedent  to  the  right  of  appeal,  must  then  be  proved, 


(f )  A  ff»f«^fcit  of  m  clerk  of  the  peace 
Ib  ■tatliig  three  appeals  as  one,  which 
Ikmn  puticalar  drcamstances  was  over- 
looked  at  the  sessions,  but  became  after- 
wards material,  was  amended  by  the  king's 
keiich, in/2,  t.  Ymrkthire  (Juit.,  W, /2.)» 
4B.&AdoL  685. 

(r)  JLt,  Limeohuhire  (Juiticet),  3  B. 
&Cr.  548,  decided  on  49  G.  III.  c.  68, 


(»)  Po8tf  tit.  Convictiont.  When  so 
returned,  it  is  the  only  one  of  which  the 
sessions  will  take  notice,  and  a  mere 
formal  mistake  in  a  copy  of  it  given  to 
the  appellant,  will  not  afford  ground  for 
quashing  the  original  so  returned,  R,  y. 
Allen,  15  East,  3^6, 346;  Paley  on  Conv. 
266,  3d  edit.  See  In  re  Rix,  4  D.  &  R. 
352  ;  R,  V.  Barker,  1  East,  186. 


I. 


( . 
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vhether  it  is  inteoded  to  try,  or  odIj  to  mofc  to  rapite  the  beaimg ; 
for  till  it  ia  made  to  appear  to  tbe  court  tbat  the  appeal  u  i»l§ 
lodged  at  the  proper  Kssions,  as  well  a>  that  due  notice  has  ben 
^veo,  and  recognizance  entered  into,  where  to  required  hj  the  ict 
applicable  to  the  appeal,  their  jnrtadictiOD  to  hear  or  adjourn  it  «ili 
notattach.  The  n^lect  of  any  one  of  the  above,  or  of  other  mattm 
so  required  by  any  statute,  will  hare  the  effect  of  preventing  the  sevimt 
from  entering  or  receiving,  or  dealing  with  the  appeal  in  any  manaer; 
for,  till  it  ia  regularly  brought  before  them  by  compliance  with  the 
provisions  of  the  act,  it  cannot  be  entertained,  even  for  the  purpoteof 
adjourning  it  only,  as  the  sessions  cannot  thus  acquire  a  juritdictioa 
by  an  act  of  their  own  (t) ;  and  all  they  can  do  is  to  dismiss  it.  Bnt 
in  cases  in  which  no  specific  notice  of  appeal  or  recognizance  it  pre- 
scribed by  statute,  or  in  which  one  or  both  are  required,  but  dther  M 
particular  time  is  fixed  for  giving  them,  or  "  reasonable"  notice  ii  re- 
quired, the  sessions  must  decide  whether  reasonable  notice  of  appal 
has  been  given ;  while  in  cases  where  no  notice  need  be  given,  they 
must  decide  whether  the  respondent  has  been  so  far  surprised  by  die 
want  of  it,  or  misled  by  any  notice  which  has  in  &ct  been  given,  ai 
to  be  unable  to  meet  the  case  without  further  time.  If  they  find  (bat 
he  has,  or  that  reasonable  notice  has  not  been  given,  they  may  respite 
the  hearing  at  the  instance  of  the  respondent  (u)  on  payment  of  costs, 
or  without  it,  as  they  think  reasonable ;  and  if  they  do  so,  may  respite 
it  without  aay  notice  of  appeal  which  may  have  been  actually  gives, 
being  proved  or  expressly  admitted.  If  the  act  which  gives  the  ap- 
peal requires  notice,  and  a  statement  therein  of  the  grounds  of  appes), 
the  appellant  cannot  (ravel  out  of  the  notice ;  but  if  the  grounds  sit 
not  so  required  to  be  alleged, he  may;  unless  the  respondent  is  miiU 
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ter  sesmoDf  y  is  necessarily  incident  to  them  as  a  court  of 
I  can  only  be  over-ridden  by  positive  enactment  to  the  con- 
ThaSy  where  it  was  questionable  whether  the  statement  of 
appeal  against  an  order  of  removal  had  not  been  served 
viz.  on  the  wrong  persons,  in  which  case  by  the  act  the 
ould  not  be  **  heardf"  that  word  was  held  not  to  prevent 
\  at  which  the  appeal  had  been  entered  from  receiving,  or 
ingy  from  adjourning  it  to  the  next  quarter  sessions,  there 
mined  (&).  However,  where  the  act  provided  that  no  appeal 
'  brought,  received^  or  heard,"'  in  default  of  notice  (c),  and 
lerms  of  an  act  made  the  giving  notice  a  condition  precedent 
the  appeal,  it  was  held  that  it  could  not  be  adjourned 
oving  such  notice  (cf).  But  if  the  sessions  think  that  a 
has  been  misled  by  the  terms  in  which  grounds  of  appeal 
stated,  they  ought  to  adjourn  the  hearing  (e). 
tice  of  entering  and  respiting  appeals  to  the  next  sessions, 

e,  except  where  made  imperative,  or  authorized  by  statute, 
questionable  {f).  Assuming,  however,  the  appeal  to  be 
tered  so  as  to  give  the  sessions  jurisdiction,  that  is,  if  all  the 
'  conditions  imposed  by  the  statute,  as  notice  of  appeal,  &c. 
or  admitted  (^),  either  party  may  move  to  adjourn  the  liear- 
lext  quarter  sessions.  Such  an  adjournment  is,  as  we  have 
nade  a  matter  imperative  on  the  sessions  if  called  for :  by 
,  s.  8,  in  appeals  against  orders  of  removal ;  and  by  17  G.  11. 

in  appeals  against  poor-rates  and  overseers*  accounts  duly 
lere  reasonable  notice  of  appeal  has  not  been  previously 

but  other  cases  may  occur,  as  well  in  appeals  under  both 
as  in  other  appeals,  where  from  the  absence  of  a  material 

P.  L.  536 ;  R,  t.  Kimbolton  &  C.  548,  and  5  Dowl.  &  Ry.  347. 
r.  &  Per.  606 ;  6  Ad.  &  E.  {g)  R,  v.  Oxfordshire  (Ink.),  1  M.  & 

i7/t(/tr«/iCM),13East,352.  S.  442,448.    See  last  page.     If  a  re- 

st  note,  and  another  case  of  gular  notice  of  appeal  has  been  given  for 

'Jtutices)t  8  B.  &  Cr.  380  ;  one  session,  and  the  appeal  is  adjourned 

f.  403.  at  the  instance  of  the  appellants,  after 
lAHColruhire  (Justices) ^  SB,  hetuing  counsel  on  both  sides,  the  next 
5  Dowl.  6c  Ry.  347  ;  on  49  session  should  hear  it,  or  entertain  a 
,  1.  7.  further  application  to  adjourn  it,  if  still 
h^ordshire  (Jusiice8)f  I  M.  necessary,  without  requiring  proof  of  a 

strictly  regular  notice  of  trial  for  that 

Weetmorland  {Justices) ^  10  session,  R.y,  Gloucestershire  {Justices) , 

6.     See  I  B.  &  Adol.  y33 ;  3  Dowl.  P.  C.  398,  per  Littledale,  J. 

A  not  bound  by  the  act  55  {h)  R.  y.  Bucks  {Justices)^   3  East, 

,  to  have  stated  any  grounds  342  ;  R.  v.  Wilts  {Justices) ^  8  B.  &  C. 

id  had  also  stated  untenable  380;  R.  v.   Salop   {Justices),   7  East, 

d  see  1  B.  &  Adol.  933.  949. 
^ap.  X.  s.  1,  sub  Jirtf  3  B. 
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witoess  it  may  be  fit  to  adjoaro  the  hearing  (A).  Where  the  practice  of 
the  sessions  was  to  enter  appeals  a^nit  ratea  at  the  fint  leauoni  slta 
publication,  and  to  adjourn  the  bearing  to  the  next  aeuioiu  asamattct 
of  course,  the  court,  though  dtsapproTing  <^  such  adjournment  if  die 
appeal  might  well  have  been  tried  at  the  first  feaaiona  after  repuUicatioa, 
commanded  the  sessions  to  which  it  bad  been  thus,  in  Jact,  adjonmed, 
to  hear  it,  in  the  exercise  of  the  power  inherent  in  all  courts  for  tbe 
advancement  of  justice.  Eren  where  a  statute  gires  an  appeal  to  s 
particular  sessioas,  direAing  the  justices  of  the  taid  sessions  to  bear 
and  determine  it,  they  have  an  incidental  power  to  adjourn  the  bear- 
ing after  it  has  been  duly  entered,  when  their  immediate  [Moccediif 
with  it,  e.g.  in  the  case  of  absence  of  a  material  witness,  appear* to 
them  incooTcaient  for  the  advancement  of  justice  (t).  It  should  not 
be  adjourned  later  than  to  the  next  original  sesMons,  or  to  an  ad- 
journed session  beld  in  th^  interval  (j).  A  freah  statement  of  grounds 
of  appeal  may  be  made  before  the  sessions  to  which  an  af^^eal  ii 
adjourned  (i). 

Question  of  Adjourning  Aj^ealt :  and  Colli  wkere  Adjounudfai 
Absence  of  a  material  Witnesi.] — The  sessions  are  to  judge  of  the  nf* 
ficiency]of  the  ground  assigned  for  adjournment  (Q,  and  if  not  satisfied 
with  it,  are  to  hear  the  appeal(i»).  Where  the  sessions,  after  a^ 
ments  for  and  against  an  adjoumment  of  the  hearing,  on  account  of  the 
absence  of  a  material  witness  for  the  appellant,  decided  against  the  pot^ 
ponement,  and  the  appellant  declined  to  go  into  his  case,  a  maiutamfi 
to  hear  the  appeal  was  refused  (n).  Where  full  notice  of  appeal  *it 
given  without  countermand,  and  both  parties  attended  at  sessions,  bat 
late  in  the  first  day  the  appellants  moved  to  enter  and  adjourn  tk* 
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in  time*  These  costs  not  being  paid,  the  appeal  was  not  entered. 
Hie  court  held  the  refusal  to  enter  immaterial ;  that  the  respite  of  the 
hearing  was  to  be  granted  or  not,  as  the  sessions  might  think  reason- 
able (9  G.  I.  c.  7,  s.  8),  and  that  their  discretion  had  not  been  im- 
properly exercised  (n).  Adjournment  of  an  appeal  at  the  instance  of 
the  appellant,  dispenses  with  a  strictly  regular  notice  of  trial  for  the 
next  sessions  (o). 

Opening  the  Appeal  by  Counsel  for  Respondents,] — When  the 
appeal  is  brought  regularly  before  the  sessions  by  the  proof,  or  on 
tlie  admissions  above  described,  and  is  not  adjourned,  the  leading 
counsel  for  the  respondents,  as  the  party  sustaining  the  order  or  other 
act  complained  of,  opens  his  case  on  the  merits,  and  adduces  evidence 
in  support  of  it,  without  being  confined  to  that  produced  before  the 
magistrates  below  (p).  However,  where,  by  the  practice  of  the  sessions, 
the  appellant  was  bound  to  begiu,  even  in  an  appeal  against  a  poor- 
rate,  and  the  appeal  was  dismissed,  for  the  appellant's  refusal  to  begin, 
the  court  above  refused  to  interfere  (^). 

The  reason  for  the  practice  of  respondents  in  general  beginning, 
IS  put  by  Lord  Kenyon,  who  draws  the  distinction  between  appeals 
at  sessions  and  other  appeals,  thus  (r) ;  "  In  writs  of  error  and  ap- 
peals to  the  House  of  Lords,  where  each  party  is  in  possession  of  all 
the  evidence  on  both  sides,  the  party  who  impeaches  the  decision 
below  always  begins ;  but  in  a  case  of  this  kind  (an  appeal  against  a 
poor-rate),  where  it  is  an  ex  parte  proceeding,  and  where  the  appeal 
comes  on  to  be  heard  naked  and  destitute  of  all  evidence  before  the 
court,  those  who  have  done  the  act  ought  to  establish  the  propriety  of 
it  by  evidence"  (r).  Where  a  •*  further  appeal  "  was  given  from  the 
decision  of  an  appeal  by  borough  sessions  to  sessions  for  the  county, 
the  appellant  was  not  suffered  to  urge  any  grounds  of  appeal  other 
than  those  stated  in  the  notice,  though,  as  it  seems,  he  might  bring 
fresh  evidence  in  support  of  the  latter  (5).  Where  objections  of  form 
are  raised  to  convictions  for  matter  apparent  on  the  face  of  them,  the 


(ti)  R.  T.  Mommouthihire  (Juttieei), 
1  B.  &  Adol.  895. 

(o)  JL  ▼.  Ghueeiterihire  {Juttieei), 

5  0owl.  P.  C.  298. 

(p)  R,  T.  Exeiee  Commiuumere,  3  M. 

6  S.  133,  on  appeal  against  a  conviction. 
See  also  1  B.  &  C.  604,  R,  r,  J^ery$. 
Bj  a  malt  aAt,  48  G.  III.  c.  74,  s.  15, 
no  other  witnesses  besides  those  exa- 
mined by  the  convicting  justices,  are  to 
be  le-ezamlned  at  tiie  sessions  on  ap- 
peals;    and  see   on    the    excise  acts. 


BreedOH  r.  Gill,  1  Ld.  Ravm.  219 ;  bat 
this  has  been  qnestioned.  See  poet. 
Appeal  ageintt  Ckmrnetton;  Index,  tit. 
OmnictioH  (course  of  proceedings  in 
court  on  appeal). 

(g)  R.  T.  St^olJt  (Juetieee),  6  M.  & 
S.  57. 

(r)  R,  T.  Newbury  (Inkab.),  4  T.  R. 
476.  See  R.  t.  Kmll,  12  East,  50 ; 
and  j90«/.  Chap.  X.  sect.  5. 

(«)  R.  T.  8^fblk  (Jmstieet),  1  B.  & 
Aid.  640. 
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appellant'!  couumI  begins  by  lUting  all  of  them  in  one  addicM,  n 
that  they  may  be  answered  by  ifae  opposite  counsel,  and  decided  on 
by  the  bench  in  like  manner  (().  If  no  snch  objections  are  taken,  or 
if  they  are  overruled,  the  respondent  opens  his  case  in  support  of  tit 
conviction  on  the  merits  as  aboTe.  Witnesses  tliua  called,  areof  connt 
subject  to  crosB-ea  ami  nation  by  the  appellant's  counsel.  The  puli- 
cular  course  of  trying  appeals  against  poor-rates,  orders  of  reniDTtl, 
&c.,  is  treated  more  at  large  under  those  heads. 

Quathing  Order,  Conviclion,  ^c,  at  Setnont  for  NiM-appearanet  of 
Rttpondent.l — If  the  respondents  do  not  appear  at  the  sessions,  tk 
appellants  will  not  be  allowed  to  move  to  quash  the  order,  convictios, 
&c.  appealed  against,  till  they  have  first  proved  service  of  the  notie* 
of  appeal ;  unless  the  respondents  consent  by  motion  to  the  court  thtl 
the  order,  &c.  may  be  quashed.  If  appellants  are  ready  to  {mve 
service  of  notice  of  appeal,  and  respondents  at  that  session  act  on  tlw 
notice,  treating  it  as  proved,  and  procure  the  adjournment  of  the  trill 
till  the  next  session  on  payment  of  costs,  the  appellant  cannot  then  be 
called  on  for  further  proof  of  the  notice  (u). 

Opening  Case  for  Appellants.] — When  the  respondents'  case  it 
closed,  the  leading  counsel  for  the  appellants  addresses  the  couit; 
he  either  relies  on  the  insufficiency  of  the  esse  proved,  or  calb  wit- 
nesses to  refute  it  without  being  limited  to  those  called  on  the  fonaef 
hearing,  or  sets  up  a  new  case  in  answer  to  it ;  if  be  calls  no  <rit- 
nesaes,  the  discussion  closes  with  his  address ;  if  he  calls  witnenei, 
the  leading  counsel  for  the  respondents  replies.  This  course  is  ei- 
actly  similar  to  that  pursued  on  trials  at  Ni*i  priut,  and  trials  for  mii> 
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The  inks  of  evidence  and  of  examination  are  exactly  the  same  in 
owt  of  appeal  as  in  the  trial  of  criminal  prosecutions. 

Judicial  Power  of  Sessions  in  Appeals,] — ^The  justices  are,  in  all 

ciKi  of  appeal  to  them,  the  absolute  judges  of  the  facts  :  no  bill  of 

oteption  lies  (o),  and  they  may  not,  even  if  they  desire  it,  remit  any 

qvstion  of  Jact  to  a  superior  tribunal.     They  are  also,  if  they  think 

it, the  absolute  judges  of  the  law;  for  they  cannot,  under  any  cir- 

amstanceSy  be  required  to  take  the  opinion  of  the  judges  of  assize, 

orof  the  court  of  queen's  bench  (ic;) ;  but  where  the  certiorari  is  not 

liken  away  by  express  words,  they  may  remit  a  case  on  proved  or 

ainitted  facts,  to  that  court  (x).      Where  the  certiorari  is  taken 

tvay  by  words  large  enough  to  comprise  a   special  case,  the  re- 

iirfation  of  it  can  be  of  no  avail,  as  the  court  above  can  take  no 

eognizance  of  the  proceedings  (y).  But  where  a  conviction  is  quashed 

00  appeal  for  want  of  form,  the  prosecutor  may  remove  the  order  of 

sessions  though  the  certiorari  is  taken  away ;  for  though  a  private 

person,  he  prosecutes  in  the  name  of  the  crown  (z). 

Rekearing.l — On  the  rehearing  of  an  appeal  on  a  case  sent  back  to 

the  sessions  by  the  court  above  to  be  restated,  they  may  receive  other 

^nd  further  evidence  (a).     If  the  sessions  quash  a  conviction  on  appeal 

for  matter  of  form,  subject  to  the  opinion  of  the  court  above  on  the 

Validity  of  the  objection,  and  it  appears  to  that  court  that  there  is  no 

defect  in  form,  the  case  will  be  sent  back  to  the  sessions  to  be  heard  on 

ats  merits  (6).     But  if  a  conviction  be  quashed  at  the  sessions  on  a 

S^ound  independent  of  the  merits,  and  the  conviction  is  set  up  again  on 

certiorari  by  a  decision  of  the  court  above,  which  quashes  the  order 

of  sessions,  the  appellant  cannot  afterwards  go  to  the  sessions  to  hear 

^he  appeal  discussed  again  on  the  merits  by  entering  continuances  from 

tJhe  first  appeal(c)  ;  nor,  if  an  appeal  is  dismissed  on  a  point  of  practice, 

•object  to  a  case  which  the  applicants  do  not  bring  up,  can  they  have 

a  mandamus  for  hearing  the  appeal  (d). 


(t)  R,  T.  Preston-on-the-Hill,  Burr. 
S.  C.  77. 

(«)  R.  ▼.  OtUton,  Burr.  Sett.  Cas.  64. 

{x)  Ai  to  the  Special  Case,  see  pott, 
Chip.  XIII.  8.  2. 

(y)  R,  T.  MiddleMts  (Jutiicet),  8  D. 
kE.117. 

(x)  R.  ▼.  AHm,  15  East,  333  ;  R,  v. 
fiM^^ke,  6  Nev.  &  Man.  26  ;  4  Ad.  & 
^  498 ;  JR.  ▼.  Bvetham  {Juiticu),  in  Q. 
1^1  M.  1838,  JKW/,  tit.  Certiorari. 


(a)  R,  T.  Bloxham,  1  Ad.  &  E.  386  ; 
3  N.  &  M.  385,  S,  C.  Sec  R,  v.  Stif- 
folk  {Ju8tice»),  1  B.  &  Aid.  645. 

(b)  R.  V.  Ridgway,  5  B.  &  Aid.  527  ; 
1  D.  &R.  132 ;  R,  v.  Fnetton  (Inh,), 

5  B.  &  Adol.  597.  See  4  B.  &  Aid.  86. 

(c)  R.  V.  Allen,  15  East,  333.     See 
3  T.  R.  519. 

(d)  R,  V.  Yorkthire  {W.  R.Juitieee), 
in  Warmnoorth  v.  Doncatter,  1  Adol. 

6  E.  606 ;  3  N.  &  M.  86,  8.  C. 
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Quarter  Settiont  cannot  delegate  thar  Judicial  Atitlu>rUf.}~VK 
principle  that  judicial  power  cannot  be  delegated  bj  tboee  to  vbooi  it 
is  entrusted  (e),  applies  to  the  Juiisdiction  of  s  court  of  quarter  sewra, 
vhich  cannot  in  general  delegate  its  authority  to  a  third  paitj  u 
referee  Id  decide  an  appeal  for  it(y).  HoweTer.bjrconsentofthepv- 
ties  or  their  attoraies,  the  sessions  may  band  over  the  consideratioii  tf 
the  matter  in  dispute  to  third  persons,  or  to  &  committee  of  their  owi 
body  in  order  to  report  to  them ;  and  may  adopt  the  report  and  mikc 
an  order  accordingly  without  further  etercising  their  own  jndgmeotfj). 

An  order  of  sessions,  awarding  such  costs  as  should  be  adjudged 
reasonable  by  the  clerk  of  the  peace,  or  other  persons  named,  e.g. 
by  two  attornies,  is  bad  (A) ;  for  though  the  •esaions  may  obtam  the 
opinion  of  third  persons,  and,  if  they  think  fit,  may  adopt  it,  they  matf 
themselves  fix  in  their  order  what  sum  either  party  shall  pay  for  coMl 
An  order  defective  in  this  particular,  viz.  in  awarding  costs  of  the  ^h 
peal  to  be  taxed  by  the  clerk  of  the  peace,  will  be  quashed  as  to  that 
part  only  (i). 

Agfain,  where  the  subject  matter  is  a  public  trust  reposed  in  tk 
justices,  e.  g.  building  or  repairing  a  county  bridge,  so  that  no  indrri- 
duals  are  parties,  they  may  of  their  own  motion  refer  it  to  a  committee 
of  their  own  body,  and  afterwards  adopt  their  report ;  for  it  may  ht 
proper  to  acquire  information  out  of  the  sessions^y).  Even  where  the 
sessions  reserye  a  special  case  for  the  opinion  of  judges  of  assin,  or 
the  court  of  queen's  bench,  they  must  first  themselves  adjudicate  tf 
their  own  act  on  the  appeal  before  them,  by  quashing  or  canfinniif 
the  order,  A:c.  appealed  agaiost(J(),fnbject  to  the  opinion  of  the  coait 
above. 
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1/  Emtry  of  Order  of  Removal  quashed  on  Formal  QroundJ] 
judgment  on  an  appeal  against  an  order  of  removal  is  quashed 
formal  ground,  the  justices  may  direct  a  special  entry  by 
of  the  peace,  that  it  is  *'  quashed  for  form  only/'  in  order  to 
be  judgment  from  being  conclusive  on  a  subsequent  appeal  (/). 
court  of  queen's  bench  will  not  compel  them  under  any  cir- 
ces  to  state  in  their  order  the  grounds  of  their  decision,  or  to 
r  reasons  for  it  (m). 


.  Hedhufkam  SUie,  an  order 
•  made  on  appeal  against  an 
tiation  upon  the  defendant,  set 
partienUr  circamatances,  and 
le  defendant  on  the  oath  of  a 
1  with  getting  a  bastard  on  her ; 
out  adjndicating  on  the  matter, 
jt  to  take  the  advice  of  the 
issize.  They  declined  to  give 
ion  on  it ;  and  the  sessions  by 
rder  resumed  the  consideration 
»d,  and  adjudged  the  defendant 
er  of  the  child,  bat  without  en- 
adjonmment  on  the  face  of  the 

ttrdwieke,  C.  J.,  said,  <<  Where 
is  lodged  in  the  sessions,  it  is 
that  they  make  a  direct  and 
ment  (Salk.  486),  and  they 
fer  it  to  the  judges  of  sssize 
judgment  (t.  e.  without  deter- 
one  way  or  other),  R,  ▼.  Wil' 
Mich.  8  G.  II.  And,  herefore, 
matter  rested  upon  the  first 
would  undoubtedly  have  been 
it  <»nnot  be  doubted  but  that 
continue  over  the  determina- 
le  appeal  by  a  proper  adjoum- 
her  to  take  the  advice  of  the 
'  for  any  other  reason.  There- 
matter  rests  upon  this — that 
pon  the  first  order  a  reference 
Iges  of  assize  for  their  advice, 
rmal  adjournment  after  it.  It 
teem  ^t  there  ever  was  any 
tticm  in  this  court,  that  it  is 
-  for  the  justices,  in  their  quarter 
in  the  execution  of  any  juris- 
iven  by  statute,  to  make  formal 
Lar  continuances  as  the  courts 
»•  It  must  indeed  be  agreed, 
B  indictments,  where  they  pro- 
oonrt  of  record  at  common  law, 
It  make  regular  continuances. 
ems  that  upon  orders  no  such 
dljonmment  is  necessary;  and 
er  sufficiently  imports  that  there 


was  in  fact  an  adjournment  in  the  pre- 
sent case,  by  referring  to  the  judges  for 
their  advice  when  they  should  come  to 
the  circuit." 

As  to  quashing  the  order  of  justices  as 
well  as  the  order  of  sessions  for  defect  on 
the  face  of  the  latter,  and  vice  vertd : — 

"  Then,"  continued  Lord  HardwicJte, 
"  the  question  will  arise,  whether,  the 
last  orders  being  adjudged  bad  upon  the 
merits,  the  first  order  can  be  abstracted 
from  them  and  made  good.  It  has  always 
been  as  a  rule  in  this  case,  that  where 
there  is  a  general  order  of  two  justices, 
good  upon  the  face  of  it,  and  the  party 
appeals  from  it  to  the  sessions,  and  they 
make  an  order  specially  stating  the  case 
as  it  appeared  upon  the  evidence  before 
them,  the  court  will  take  the  special  case 
in  this  last  order  to  be  the  foundation 
upon  which  the  first  order  by  two  justices 
was  made  ;  and,  therefore,  if  the  evidence 
set  out  upon  the  last  order  is  not  sufficient 
to  maintain  their  judgment  thereon,  the 
court  will  not  only  quash  the  last,  but  the 
first  order  likewise. 

*'  It  has  been  said,  that  if  the  orders 
of  the  sessions  should  be  bad  upon  any 
account,  the  court  will  not  take  notice 
of  anything  appearing  upon  them  ;  but 
though  this  is  the  rule  of  pleading,  yet 
it  does  not  hold  in  orders ;  for  in  orders 
of  settlement,  where,  on  appeal  from  two 
justices,  the  sessions  state  the  case  spe- 
cially, and  conclude  with  quashing  the 
order  of  the  two  justices,  this  court  will 
sometimes  make  use  of  the  facts  appear- 
ing upon  the  last  order  to  quash  it,  and 
conseqaently  to  affirm  the  order  of  the 
two  justices.*' 

(/)  See  1  Burn's  J.  161,  28th  edit. 

(m)  South  Cadbury  v.  Bradden,  2 
Salk.  60 ;  R.  v.  Devon  {Justices),  1  Ch. 
R.  34,  164,  649;  R.  v.  Worcestershire 
(Justices),  and  other  cases,  2  Ch.  R.  250, 
251,257.     See  4  Burr.  2102. 

U  U 


069  JVnCWEXT  or  »E««tO)Ct  OK   h 

What  Jtttticei  may  Share  in  the  Dedtiim 
ingt  are  closed,  the  chairman  collects  the  o 
Bn<]  pronounces  that  of  the  majority  for  confi 
Ortler,  conviction,  or  rale,  which  is  the  fubjt 
justices  <cho  made  the  order  (n),  or  who  a 
either  of  the  parishes  litigating-  a  "  highway  o 
rate,"  are  disqualified  from  voting  (c.) 

Jud^mentt  of  Quarter  Seisiont  on  Appeals . 
TtMerved.] — Justices  are  not  bound  to  give  an 
ment(/f),  and  their  order  confirming  an  order 
final,  unless  there  be  error  in  iotTa{q),  It  ma 
proposition,  that  the  judgmenli  of  sessions  oi 
however  imperfect,  or  arrived  at  on  erroneout 
mistaken  principles  of  law, — for  instance,  by  tl 
rejection  of  evidence, — are,  notwithstanding, 
dencc  has  been  heard:  so  that  no  court  hai 
ihem,  except  the  ([ueen's  bench,  and  then  oi 
the  sessions  for  its  consideralion  (r),  Thui 
missed  an  appeal  In  consequence  of  mistake 
evidence  which  they  ought  to  have  received,  a 
the  court  above  refused  to  order  (hem  to  re-hi 
■ame  rtfuaal  took  place  where  the  appellai 
primd  facie  settlement  in  their  parish,  proceet 
■ubsequenlly  acquired  settlement  in  a  third  ] 
refused  to  hear  evidence  tendered  by  the  tespt 
on  the  ground  that  the  counsel  for  the  latU 
R  ln!  lliii.s  proiio.'tfi]  Ui  aive.  by  ohservalioni 
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But  where  a  quarter  sessions  improperly  dismissed  an  appeal  on  an 
UDfounded  objection  of  a  nature  preliminary  to  its  being  heard,  viz. 
to  their  jurisdiction  to  entertain  it  at  all,  the  court  compelled  them  by 
a  mandamus  to  hear  it,  even  though  a  witness  had  been  examined 
before  the  objection  was  taken  («). 

Again,  if  it  should  appear  on  the  face  of  the  entry  on  record  that  no 
judgment  was  given,  or  that  the  justices  were  divided  in  opinion,  and 
that  no  adjournment  took  place  on  either  occasion,  a  mandamus  would 
lie  to  compel  the  sessions  to  enter  continuances  for  the  purpose  of 
actually  deciding  the  appeal  (v);  though,  had  a  wrong  judgment  been 
actually  entered,  the  court  above  would  not  interfere,  for  want  of  juris- 
diction in  error  to  review  it  on  affidavit  of  matter  dehors  the  record  (i£;). 

Hardship  of  this  State  of  the  Law.] — ^The  operation  of  this  state  of 
the  law  becomes  daily  more  grievous.  Subjects  of  importance  are 
more  and  more  referred  by  the  legislature  to  the  decision  of  quarter 
aeisions  on  appeal ;  the  remedy  of  the  subject  being  generally  confined 
.to  the  chances  incident  to  the  present  constitution  of  that  tribunal,  and 
the  common  law  writ  of  certiorari  being  as  commonly  taken  away  (a?). 
Questions  involving  interests  larger  in  amount  than  two  thirds  of  the 
actions  tried  at  assizes,  and  raising  equally  nice  points  of  evidence, 
construction  of  statutes,  Sec.  are  thus  disposed  of  by  a  bench  of  raagis- 
trateSy  who  may  hinder  any  errors,  into  which  they  may  fall,  from 
being  set  right  elsewhere.  For  while  at  nisi  priuSy  in  a  cause  of  the 
smallest  importance,  the  improper  admission  or  rejection  of  evidence 
by  the  judge,  or  his  misdirection  in  point  of  law,  is  the  subject  of  a 
motion  to  the  court  above,  which  that  learned  person  cannot,  if  he 
would,  prevent ;  the  sessions,  by  refusing  a  case,  may  conclude  the  party 


&  iUd.  86.  Bat  if,  without  any  infraction 
tif  sessions  practice  having  appeared ,  it 
kad  been  shown  as  a  hare  fact  that  the 
■easions  had  heard  one  side,  and  had  al- 
together refused  to  hear  the  other,  it 
woald  have  been  the  same  as  if  the  case 
liad  not  been  heard  at  all,  and  a  mando' 
mms  would  have  issued.  See  per  Hol- 
r9fd,  J.,  4  B.  Sc  Aid.  88,  ^.  C.  Again, 
wtane  two  justices  had  exercised  their 
diseretion  in  deciding  at  first  to  hear  a 
case  on  the  vagrant  act,  5  G.  IV.  c.  83, 
a.  3,  which  involved  a  question  of  the 
regiilarity  of  a  Scotch  marriage  of  the 
■alleged  vagrant,  they  were  held  wrong 
in  forwards  refusing  to  hear  the  whole 
evidence  offered  for  the  defendant  to 
iag^mgn  the  marriage,  and  a  mandamua 


issued  accordingly,  R.  y.  Cumberland 
{Justices),  4  Ad.  &  El.  695. 

(tt)  R,  V.  Gloucestershire  {Justices), 
1  B.  &  Adol.  1.  Recognized  by  Parke, 
J. ,  in  2?.  V.  Frieston,  5  B.  &  Adol.  599 ; 
and  by  Coleridge,  J.,  in  R,  v.  Cheshire 
{Justices),  Trin.  1840,  8  D.  P.  C.  616. 

(v)  See  per  Lord  EUenborough,  in  R. 
T.  Leicestershire  {Justices),  1  M.  &  S. 
442  ;  Bodmin  y.  Warligen,  2  Bott,  6th 
ed.  pi.  982,  cited  by  Bayley,  J.,  ibid, 

(tr)  1  Ventris,  210  ;  if.  v.  James,  2  M. 
&  Sel.  321  ;  R.  v.  Leicestershire  {Jus* 
tices),  1  M.  &  S.  442  ;  R.  v.  Monmouth^ 
shire  {Justices),  8  B.  &  C.  139  ;  2  M.  & 
Ryl.  132,  8.  C, ;  post,  p.  661,  n.  (a). 

(x)  As  to  this  practice,  see  posif  tit. 
Certiorari. 

UU2 
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entitely,  even  wliere  the  certiorari  is  not  taken  away.  How  longtlui 
hardship,  so  peculiar  to  suitcHrs  in  appeals,  will  be  saSered  to  continiie, 
remains  to  be  seen. 

Altering  Judgmtnt.} — They  may  alter  their  judgments  at  anytioM 
during  the  continuance  of  (he  same  session  at  which  they  are  madt, 
but  uot  after  it  has  ended  by  the  depnrture  of  those  magittraies  vho 
composed  it  (x). 

Equal  Division.]  —The  cbairman  has  the  same  right  to  vote  ai  loj 
other  Jusiice  present,  but  has  no  casting  or  double  vote,  in  caw  tbe 
numbers  including  his  own  vote  should  be  equal;  Tor  inter paretitn 
ett  poles  tas. 

In  cases  of  equal  division,  the  proper  course  is  to  continue  tlic 
session  by  adjourumeat  to  some  day  not  later  than  that  on  which  the 
next  original  quarter  session  should  be  holden,  and  so  on  from  sesaiu 
to  session,  if  the  question  in  doubt  remains  so  long  undecided  by  i 
majority  (y).  For  otherwise,  or  if  the  judgment  or  order  of  adjourn- 
ment has  been  erroneously  pronounced  or  entered,  the  justices  wbs 
were  present  cannot  take  up  or  rectify  the  matter  after  the  sesuM 
ended,  nor  can  the  court  above  assist  them  (z).    It  has  been  said  ta 

(i)  Antt,  p.   61.      In  R.  >.  £(M- 
fitld   {Ink.),     Burr.     Sett.    Cu.    W, 

fy)  See  aii((,  p.  61 ;  2  Nol.  546.<tli  after  order  of  r.  m.  . 

edit.      If  the  neglect  to  nrtjoorn  be  with  Ridiag  eeasioiis  LtLI    .■   V.  -..■:.-.  -.' 

criminal  inteot,  at  occuiuns  a  failure  uf  ratloxirig  nere  Ihe  eiitiiis  of  3dj<iiin:> 

justice  in  aoj  res]iect.  an  information  ments  of  lessioni.      The  Pontefnaw- 

will  lieagainiC  the  justices  vbo  attended  tions  held  27th  April.  17  G.  II..  npoo 
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be  the  bounden  duty  of  the  clerk  of  the  peace  to  enter  an  adjourn- 
ment in  the  above  case  (a);  but  this  doctrine  has  been  disputed,  on 
the  ground  that  as  the  respondents  in  a  case  of  removal  are  bound  to 
support  the  order,  they  fail  to  do  so,  when  the  justices  do  not  decide 
with  them ;  so  that,  consequently,  on  an  equal  division,  such  an  order 
must  be  quashed  (b). 


General  Control  by  the  Court  of  Queen^s  Bench  of  the  Practice  of 
Quarter  Sessions,  particularly  in  regard  to  their  Dismissal  of  Appeals,^ 
—This  subject  has  been  touched  on  incidentally  in  previous  observa- 
tions on  the  trial  of  respited  appeals.  The  reversal  by  mandamus  of 
the  order  of  proceeding  at  quarter  sessions,  according  to  the  rules  of 
practice  which  there  prevail  in  hearing  appeals,  is  a  part  of  the  juris- 
diction of  the  court  of  queen's  bench,  which  it  will  not  be  inclined  to 
exercise  unless  it  be  apparent  that  gross  injustice  will  follow  the  refusal 
of  that  remedy  (c).     Accordingly  the  court  refused  a  mandamus  to 


of  July  in  the  year  aforesaid,  at  10  o'clock 
in  tlie  forenoon  of  the  same  day,  to  be 
holden  at  Bradford,  in  and  for  the  riding 
aforesaid,  to  do  further  as  the  court 
there  shall  consider,  &c.  And  on  the 
nid  Thursday,  the  15th  day  of  July 
aforesaid,  the  same  general  quarter  ses- 
akms  of  the  peace  was  holden  by  the  ad- 
joumment  aforesaid,  at  Bradford  afore- 
said, in  and  for  the  said  riding,  before,  &c. 
Aft  which  said  general  quarter  sessions 
of  the  peace,  continued  and  holden  by 
tlie  joatices  last-named  at  Bradford  afore- 
said, in  and  for  the  said  riding,  on  the 
■aid  Thursday,  the  15th  day  of  July 
•foresaid,  in  the  year  aforesaid,  before 
fhe  justices  last-named  as  aforesaid,  it 
was  ordered  as  follows,  to  wit ; — 

Upon  the  further  and  full  hearing  of 
tiie  appeal,  Sec.  it  appears  to  this  court, 
tliaft  J.  B.  the  party  removed,  being  an 
inhabitant  legally  settled  in  [ttating  the 
J^tt9] ,  and  adjudging  finally  the  order  of 
removal  to  be  discharged. 

H.  T.  Monmouthshire  {Jutticet)^  8  B. 
ft  C.  137 ;  4  B.  &  C.  844.  A  clear 
illiistration  of  the  principle  in  the  text 
arose  out  of  the  decision  of  an  appeal 
agiinflt  an  order  of  remoTal  at  the  Berks 
£aater  sessions,  1828.  The  majority 
of  the  justices  voted  for  confirming  the 
order,  in  which  opinion  the  chairman 
eoDCorred ;  but  in  pronouncing  the 
judgment  of  the  court,  he,  by  mistake, 
delhrcred  it    thus  :  —  *'  The   order  is 


quashed;"  which  was  entered  accord* 
ingly  by  the  clerk  of  the  peace.  The 
mistake,  which  was  in  the  mere  pro- 
nouncing of  the  judgment,  was  not  dis- 
covered till  a  subsequent  part  of  the 
same  day,  when  the  sessions  had  regu- 
larly closed.  Mr.  Shepherd  afterwards 
moved  the  court  of  king's  bench  on  the 
affidavit  of  the  justices  themselves,  for  a 
mandamue  to  rehear  the  appeal,  or  to 
correct  the  judgment  by  the  chairman's 
notes  ;  but  the  court  held,  that  they  had 
no  power  to  interfere,  and  the  judgment 
remained  as  entered. 

(a)  Bodmin  v.  Warligen,  2  Bott,  6th 
ed.  pi.  982 ;  R,  v.  Leicenterehire  {Jua- 
ticet),  1  M.  &  S.  442  ;  R.  v.  Wettmor^ 
land  (Justices),  2  Sess.  Cas.  193 ;  iZ.  v. 
King's  Langley,  1  Ld.  Raym.  481 ;  Salk. 
605,  8.  C. 

(b)  R,  V.  Monmouthshire  (Justices) , 
4  B.  &  C.  844.  However  the  court  gave 
no  opinion  on  this  point,  and  in  all  pro- 
bability would  not  have  disturbed  the 
law  as  generally  understood  and  acted  on. 

(e)  Per  Lord  Ellenborough,  in  R,  v. 
Suffolk  {Justices),  6  M.  &  S.  58.  See R. 
V.  Essex  (Justices),  2  Ch.  R.  385  ;  jR.  v. 
Bucks  (Justices),  6  D.  &  R.  142.  ««  This 
court  will  not  be  disposed  to  control  the 
discretion  of  the  justices  when  it  has 
been  fairly  exercised  ;  but  it  is  desirable 
that  courts  of  quarter  sessions  should 
not  vary  their  rules  from  time  to  time, 
and  should  rather  lean  to  hearing  ap- 
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Mttioni  to  re-bear  an  appeal,  on  the  grouad  that  their  practice  *u 
inconvenient  In  a  giren  particular,  vix.  in  obliging  the  appellant  agaiait 
a  poor-rate,  to  begin  by  impugning  it,  instead  of  callii^  on  the  re- 
spondents to  show  a  probable  ground  for  the  amount,  at  which  lliej 
had  charged  him  in  it  (if).  So  they  may  refuse  to  respite  the  trial  of 
an  appeal  for  the  absence  of  a  material  witnes*,  where  full  notice  bu 
been  given,  and  both  parties  attend  to  try,  unless  on  payment  of 
costs  of  the  day,  according  to  their  usual  practice  (e).  ^gaia,  where, 
by  the  practice  of  a  Besstona,  eight  days'  ootice  of  appeal  against  u 
order  of  removal  was  required  at  the  first  session,  but  fourteen  dsyi* 
notice  of  an  adjourned  appeal,  and  an  appeal  was  dismissed  for  wait 
of  sufficient  notice  for  the  second  session,  the  practice  was  upheld  by 
the  court  above  (/).  But  if  the  sessions,  in  refusing  to  hear  an  appeil, 
depart  from  their  usual  rule  of  practice,  the  court  above  will  inter- 
fere (g).  So  where  they  quash  an  order  of  removal,  or  even  a  cooric- 
tion,  for  matter  of  fom)  only,  subject  to  the  opinion  of  the  court  aboR 
on  the  validity  of  the  objection,  and  it  appears  to  that  court,  when  ^ 
conviction  is  returned  on  certiorari,  that  it  is  sufficient  on  the  bee  ofil, 
they  will  quash  the  order  of  sessions  and  send  back  the  case  to  be  btsid 
on  the  merits  (A).  Again,  whete  a  court  of  quarter  sessions  dismitstd 
an  appeal  against  an  order  of  removal  for  non-compliance  with  tbdt 
practice,  which,  by  requiring  a  notice  to  the  respondents  of  the  entry 
and  respite  of  a  respited  appeal  within  one  month  after  such  est^ 
and  respite,  was  contrary  to  9  G.  1.  c.  7,  s.  8,  which  requires  onlji 
reasonable  notice  of  appeal,  the  court  granted  a  maitdamMt,  and  di- 
rected the  sessions,  if  they  found  that  the  notice  was  not  reaaonabk,  to 
adjourn  the  hearing  of  the  appeal  to  the  next  sessions,  and  to  deteimiBl 
it  6nally  there  (t).     No  mandamus  lies  to  a  sessions  to  receive  evidesct 
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calculating  one  day  exclusive  of  that  of  giving  the  notice,  and  the  other 
day  inclusive  of  the  first  day  of  the  sessions,  the  appeal  was  dismissed 
for  want  of  compliance  with  a  rule  of  the  sessions,  that  such  a  notice 
should  be  "  exclusive  of  the  day  of  the  notice,  aacf  of  the  day  of 
holding  the  sessions  at  which  the  appeal  was  to  be  tried,*'  a  tnanda' 
mus  issued  to  compel  tlie  hearing  of  the  appeal  (k).  This  decision  was 
followed  up  by  another  (0  on  &5  G.  III.  c.  68,  s.  3,  which  required 
"  ten  days'  notice*'  of  appeal  to  the  sessions  against  an  order  for  st<^« 
ping  up  highways.  The  sessions  made  a  rule  in  cases  of  appeal  not 
otherwise  directed  by  law^  that  ten  days*  notice  should  be  given  exc/tf- 
M«  of  the  day  of  notice,  and  of  the  first  day  of  the  sessions,  and  dts* 
Dsitaed  an  appeal  on  the  above  statute  for  non-compliance  with  it.  But 
a  nusndamtis  issued  to  hear  the  appeal,  the  court  saying  that  it  was 
not  competent  to  the  sessions  to  impose  a  rule  of  practice  contrary  to 
the  act,  which  meant  ten  days'  notice,  one  inclusive  and  the  other  ex-* 
elusive,  so  that  either  the  rule  of  sessions  practice  did  not  apply,  or,  if 
it  was  intended  to  do  so,  the  court  would  exercise  its  discretionary 
power  of  controlling  it.  A  like  decision  took  place  where  the  sessions 
by  their  practice  made  service  of  a  notice  requisite  to  the  hearing  of 
an  appeal,  though  the  act  which  g^ve  it  was  silent  on  the  subject  (m). 
So  where  an  appeal  was  formally  entered  at  a  sessions,  as  an  appeal 
by  an  individual  named,  against  the  accounts  of  the  **  churchwardens 
and  overseers"  of  a  parish,  and  the  appellant  served  a  notice  of  it 
directed  to  the  overseers  only,  it  was  held  that  as  the  churchwardens 
had  not,  in  fact,  received  or  disbursed  any  parish  money,  or  kept  any 
account,  it  was  evident  to  one  looking  at  the  subject  matter  of  the 
appeal,  that  it  was  substantially  against  the  accounts  of  the  overseers, 
to  whom  notice  had  been  given,  and  the  sessions  were  ordered  to  hear 
the  appeal  (n). 

It  may  turn  out  a  safe  criterion,  by  which  to  judge  whether  the  court 
above  will  or  will  not  interfere  with  those  decisions  of  a  quarter  sessions 
which  hinge  on  its  own  rules,  to  consider,  whether  the  point  be  one  of 
pure  practice  for  the  regulation  of  its  own  proceedings,  and  as  such, 
necessarily  within  its  own  discretion  to  adjudicate  on,  or  one  which 
also  involves  a  legal  question,  and  of  which  accordingly,  though  the 
magistrates  are  judges,  they  are  not  sole  judges (o).  The  question  which 

(*)  R.  V.  Laneathire  {Juiticet),  7  B.  (m)  See  R.  v.  Staffordthire  (Justieet), 

&  Cr.  691.  Explained  by  Parke,  J.,  5  B.  4  Ad.  &  E.  842. 

ft  Adol.  671,  672.  (n)  R.  ▼.  Nor/oik  (Juttieet),  2  B.  & 

(/)  12.  ▼.  I'orkthire  {JuMtieet,  W,R.)  Adol.  944. 

imrt  Bower 1 4  B.  &  Ad.  685,  relied  on  per  (o)  Saggestions  by  the  observations  of 

CfmrAnR.r,  Goodemimgk,  2  Ad.  &E.  469.  that  most  able  judge,  Mr.  Baron  Parkt, 
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frequently  occurs,  mz.  What  is  that  "  raatoDable"  notice  of  tppnl 
which  gives  a  court  of  quarter  sessiouB  jurisdiction  to  hear  it  ?  i*  ooe 
of  the  latter  kind ;  in  R.  v.  The  Jutticu  of  Witit  (p),  the  conct  a- 
terposed  to  prevent  vhat  appeared  to  them  an  unjust  result  of  a  nonl 
practice  at  the  sessions. 

CotU  of  Appeal*  "  heard  and  determined"  at  Quarter  Seuiou.y- 
The  |)ower  to  give  costs  is  not  incident  to  the  authority  of  the  ms- 
sions,  nor  does  it  esist  at  common  law :  and  therefore  they  never  ns 
be  given,  unless  hy  the  words  of  the  particular  act  under  vhicb  ibe 
justices  are  acting  at  the  time.  Whenever  the  sessions  grant  cofli, 
they  form  partof  the  judgment  of  the  court,  and  the  amount  matt  bt 
ascertained  hy  and  in  the  order  itself  (f);  fw  tJiey  have  no  power  tt 
grant  costs  generally,  hke  the  courts  at  Westminster,  to  be  afterwirdi 
taxed  by  the  proper  officer ;  though  they  may  direct  the  clerk  ot 
the  peace  to  ascertain  and  report  to  them  the  items  of  expendiiuit 
which  may  form  the  grounds  of  their  decision ;  but  they  must  tlun- 
selves  determine  the  sum  to  be  paid,  for  they  cannot  delegate  tbeir 
authority  (r).  Such  order,  when  mode,  cannot  be  enforced  by  atucb- 
nient;  but  the  party  who  disobeys  it  after  it  has  been  persoosllj 
served  on  him,  will  be  liable  to  indictment  for  the  misdemeanour,  sad 
punished  for  his  contempt  by  imprisonment  and  fine. 

By  the  practice  at  many  sessions,  forty  shillings  costs  is  allowal  to 
the  party  succeeding  on  an  appeal,  in  which  costs  may  be  given.  Sodm- 
limes,  when  notice  of  appeal  Is  given  and  not  countermanded,  i1m 
practice  is  to  refuse  the  appellant  leave  to  enter  and  respite  his  iffoi, 
unless  lie  agrees  to  pay  the  costs  of  the  day  (<).  In  the  case  of  so 
appeal  against  a  poor's  rate,  unless  the  appeal  is  entered,  the  seauost 
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iiiot  " lieard  and  detennined*'(Q :  but  if  it  was  entered  and  respited, 
ud  opposition  to  it  is  afterwards  abandoned  by  the  respondents,  so  that 
fte  rate  was  quashed  without  more,  and  the  appeal  allowed,  it  was 
Ud  to  have  been  **  heard  and  determined "  so  as  eoable  tlie  sessions 
to  pre  the  appelhint  the  costs  incurred  down  to  the  time  of  abandon- 
■eiit(ic);  and  the  like,  if,  after  the  appeal  was  entered  and  respited, 
t  notice  of  appeal  given  for  the  second  sessions  was  countermanded, 
«d  the  appellant  did  not  appear  then  to  support  his  appeal  (v). 

^  E. T.  B89ex  (Jmtiien),  8 T.  R.  583,  («)  See  R.  t.  Cawston,  4  D.  &  R.  445. 

m  17  G.  II.  c  38,  a.  4.     Appellant  See  2  AdoL  &  E.  374. 

— tirmindrH  his  notice  of  appeal  the  (v)  Ex  parte  HoUowayi  1 D.  P.  C.  26. 
Afbdbfe  the  aeaaiona. 


8£CTI0IIS. 


I. — Of  the  Rifki  ^Appeal  mgmmi  Paar-Ratet,  amd  to  what  SeuUma. 
II. — Qftke  CtmdiiiemM  of  Appeal  agaimat  Poor-Ratesf  at  Notice,  8fe. 
m. — Qftke  Grvmmds  qfAppemI  agmut  Poor-Rates,  amd  herein 

1 .  Of  tie  Permme  hy  whom  the  Rate  ie  to  be  Made. 

2.  Of  the  Pwrpoeea  for  wJUek  the  Rate  may  be  made  amd  ite  I 

applied. 

3.  Of  the  Suiyects  m  reepeet  qfwkiek  the  Aueeamemt  may  be  mat 

iereim  of  the  Partim  liable  to  be  Aueued  m  reepeet  qf  i 
tiemj  Sfc.  amd  the  Prime^le  amd  Proportion  qf  Aseeeement. 

4.  (y  tke  Mamner  in  wkiek  Poor'e  Ratee  muat  be  made,  allow 

pmbUthed. 
IT. — Qf  the  Triai  of  AppeaU  ayamst  Poor^e  Ratea,  amd  the  Judgment 

Seation  thereon;  and  herein  qfamendiny  Poor's Raiee. 
V. — Qf  AppeaU  ayahut  the  Appointment  of  Overseen, 
Yh—Qf  Appeale  relatiny  to  the  Aeeotmie  qfParieh  Offieere, 


I: 


SECTION  I. 
Of  the  Right  of  Appeal  against  Poor-Rates. 

How  Originates.] — ^The  right  of  appealing  against  rates  for  n 
the  poor  was  given  originally  by  43  £1.  c.  2,  8.  6,  which  enabl< 
persons  '*  who  shall  find  themselves  grieved  with  any  cess  or  1 
other  act  done  by  the  churchwardens  and  other  persons,  or  1 
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lalificalioo  of  a  yoter;  or  to  penont  complaioing  lliat  otherSy 
!  fidt  rateable,  were  introduced  on  the  rates  in  order  to  give 
chiae.  This  inconvenience  was  mainly  felt  in  the  elections  for 
ister,  before  the  passing  of  2  W.  IV.  c.  45,  which  enables  10/. 
ders  to  claim  to  be  rated,  and  to  vote,  if  not  rated  accordingly, 
ently,  more  extensive  words  were  introduced  into  17  G.  IL 
4y  with  a  view  to  this  particular  evil.  That  enactment  gives 
of  appeal  to  any  person  who  *'  shall  find  himself  aggrieved 
ate  or  assessment  made  for  the  relief  of  the  poor;  or  shall 
f  material  objection  to  any  person  or  persons  being  put  on  or 
of  such  rate  or  assessment ;  or  to  the  sum  charged  on  any 
"  persons  therein ;  or  shall  have  any  material  objection  to  such 
(t.  e.  the  overseers'  account)  as  aforesaid,  or  any  part  thereof; 
find  himself  aggrieved  by  any  neglect,  act,  or  thing  done  or 
by  the  churchwardens  and  overseers  of  the  poor,  or  by  any  of 
sty's  justices  of  the  peace.*'  The  safest  remedy  against  an 
r  rating  is  by  appeal ;  for,  if  the  objections  rest  on  the  unccr- 
r  the  specification  of  property  in  the  rate  (a),  or  on  any  other 
short  of  absolute  want  of  jurisdiction  by  the  justices  {e.  g,  the 
f  the  rate  as  regards  the  party  assessed,  where  he  has  no  visible, 
personal  property,  so  that  he  is  not  rateable  at  all-— or  its  not 
been  duly  published,  &c.),  an  appeal  is  the  only  remedy  (6). 
cannot  be  abandoned  by  overseers  after  its  allowance  by  the 
and  publication  in  the  church  (as  to  which  see  post^  section  4  of 
pter)  ;  and  the  only  mode  of  getting  rid  of  it  is  by  quashing  it  at 
ions  on  appeal  (c).  Thus,  where  a  sessions  refused  to  hear  an 
against  a  rate,  because  the  respondents  had  previously  given 
f  abandoning  it,  a  mandamus  issued  to  compel  the  hearing ((/). 


Hit  V.  Kent  Waterworks  Com- 
B.  Sl  C.  314,  333,  334  ;  Hut- 
Ckambert,  1  Burr.  580. 
le  Marshall  ▼.  Pitman,  9  Bing. 
I.  1833,  collecting  the  cases 
Iward  V.  Caffin,  2  Bla.  R.  1330. 

the  note  to  5  Ad.  &  El.  8, 
^id  v.  Roderick,  3  P.  &  D.  106 
839).    Trespass,  replevin,  and 

ezcessiTe  levy,  are  the  other 
I,  9  Bing.  595  ;  1  Ad.  &  E.  264. 
remedies  by  appeal  under  local 

R.  ▼.  Kent  (Justices),  9  B.  & 

R.  ▼.  Tucker,  3  B.  &  Cr.  544  ; 
/.  James,  Westminster,  1  Ad. 
11 ;  4  Nev.  &  Man.  499 ;  R.  v. 
;/a(ff/i>Cff),  lB.&Ald.640.   The 


Sudbury  act,  R.  v.  Norwich  (Justices), 
3  D.  &  R.  42. 

(c)  R.  V.  Cambridge  (Justices),  2  Ad. 
&  E.  370  ;  but  the  court  would  not  give, 
against  the  parish  officers,  costs  of  ap- 
plication for  a  mandamus,  and  of  that 
writ  under  1  W.  IV.  c.  21,  s.  6.  The 
same  law  applies  to  a  borough  rate  in 
nature  of  a  county  rate.  Seepost,  Ch. 
XIV. 

(d)  See  the  Milbome  Port  case,  Phil- 
lipps's  Election  Cases,  275.  This  doc- 
trine was  acted  on  by  the  late  Lord  7>n- 
terden  when  recorder  of  Reading,  and 
since  by  a  coniniittee  of  the  House  of 
Commons  iu  the  Reading  Election  case, 
1827 ;  and  see  2  W.  IV.  c.  45,  s.  27. 


668  APPEALS   AUAIMST   POOB-BATEa. 

TowkatSesnottinretpectofPlaceand  T'tme.]— ThiBappnlmaR 
be  made  to  the  next  practicable  general  quarter (e)wuioD  oftk 
peace  for  the  particular  juritdictioo  in  which  the  parish  lies,  whetbtt 
county,  riding,  or  other  division.  If  it  be  situate  in  the  boroogh  oft 
corporate  city  or  town,  having  a  grant  of  a  court  of  separate  qniitct 
sessions  under  the  late  municipal  corporations  act(y)  (5  &  6  W.IT. 
c,  76,  s.  105),  the  appeal  must  be  to  that  court.  But  in  franchisescT 
corporate  towns  where  no  such  separate  court  is  so  granted,  sod 
having  less  than  six  corporate  justices,  it  seems  that  this  appeal  mtj 
still  be  to  the  sessions  of  the  county,  riding,  or  division  (g).  VaUiaf 
in  the  parochial  assessment  act  (_Q  &7  W.  IV.  c.  96),  for  enabling j«- 
tices  to  hold  four  special  sessions  in  the  year  to  hear  appeals  agtbit 
rates  of  parishes  within  their  division,  deprives  a  person  of  a  rigfalto 
appeal  to  quarter  sessions  against  any  rate ;  and  no  order  of  uch 
a  special  session  is  of  any  force  pending  any  appeal  touching  iIk 
same  matter  to  the  court  of  general  or  quarter  sessions  of  the  pcsn 
having  jurisdiction  to  try  such  appeal,  or  in  opposition  to  the  ordtrof 
any  such  court  upon  such  an  appeal  (A). 

The  appeal  must  be  lodged  at  the  next  practicable  quarter  sewoa 
after  publication  of  the  rBte(t);  for  it  is  by  the  aM«5n)e'i(  that  tlw 
party  is  "  aggrieved,"  and  against  that  he  appeals  {j)  ;  but  an  a[^ 
before  such  allowance  is  premature  (i).  By  "  practicable,"  is  meut 
the  next  session  for  which  the  appellant  is  in  time  to  give  an  effecUtl 
notice  of  appeal  after  publication  of  the  rate  {I).  If,  from  a  refusal  of 
a  copy  oftlie  rate,  or  its  late  publication,  only  one  day  intervenn  be- 

(e)  For  though  atat.  17  G.  II.  c.  38,      placei  coiporete,  ud  cities. 
.    .    ;_  . 1 -II  iho  »ppe«l  to  thi  (f)  See  17  G.  II.  c.  38,  i.  55;  I  G. 
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tween  its  publication  and  the  next  immediate  quarter  session,  the 
appellant  is  not  bound  to  lodge  his  appeal  there  (m).     It  may  be 
lodged  at  an  adjourned  general  quarter  session,  if  the  practice  admits 
of  so  doing  (n) ;  but  the  appellant  is  not  bound  so  to  enter  it(o).  Yet, 
if  sufficient  notice  of  appeal  has  not  been  previously  given,  or  if  any 
other  sufficient  reason  appear  to  postpone  the  hearing,  the  court  may 
and  ought  to  respite  it  to  the  following  session  {p) ;  and  where  it  was 
tlie  practice  of  a  session  to  allow  appeals  against  poor's  rates  to  be 
entered  as  matter  of  course  at  the  session  immediately  following  the 
publication,  though  there  had  been  sufficient  time  for  giving  notice  of 
appeal,  and  preparing  for  trial  at  that  session,  and  an  appellant  had 
acted  on  that  practice,  the  court  of  king's  bench  dechned  to  sanction 
the  refusal  of  the  sessions  to  hear  the  adjourned  appeal  (q).     But  it 
would  be  desirable  if  the  justices  in  session  would  adopt  the  recom- 
mendation of  Lord  Tenterden  in  that  case,  and  cause  it  to  be  under- 
stood, that  an  appeal  against  a  poor's  rate,  in  the  speedy  decision  of 
which  the  public  have  a  deep  interest,  will  not  be  adjourned  as  matter 
of  course,  but  only  on  its  appearing  that  the  rate  was  made  so  late 
that  due  notice  of  appeal  against  it  could  not  be  given,  viz.  for  the 
first  session  after  the  publication,  or  that  there  is  other  reasonable 
ground  for  adjourning  the  trial,  e,  g,  the  unavoidable  absence  of  a 
material  witness  (r). 


SECTION  IL 

Of  THE  Conditions  op  Appeal  against  Rates; — as  Notice, 

Parties  to  the  Appeal,  &c. 

Notice  of  Trying  respited  Appeal  against  a  Poor  Rate,] — Although 
an  appeal  against  a  poor's  rate  may  be  received  and  adjourned,  (viz. 
entered  and  respited,)  without  the  previous  notice  required  by  the 
sessions'  practice  to  be  given  to  the  other  side,  it  cannot  be  heard  and 


(m)  R.  ▼.  Sussex  (Justices),  15  East,  (q)  R,  v.  Wilts  (Justices),  8  B.  &  Cr. 

206 ;  R.  V.  Hendon,  2  D.  &  R.  249.  380. 

(n)  R.  ▼.  Susses  (Justices),  7  T.  R.  (r)  See  per  Lord  Tenterden,  in  R.  t. 

107.  Wilts,  8  B.  &  C.  384, 385.     The  case  in 

(o)  R.  T.  Surrey  (Justices),  1  M.  &  which,  by  9  6.  I.  c.  7,  s.  8,  the  jostices 

S.  479.  are  to  adjourn  the  appeal,  is  only  byway 

(p)  17  6-  11*  c.  38,  s.  4.     See  R.  t.  of  example:  other  cases  may  occur  in 

Gkmeestershire  (Justices),  Doug.  191 ;  which  it  may  be  equally  fit  to  do  so, 

and  R.  t.  Shropshire  (Justices),  7  East,  S,  C. 
549. 


eTu  voncK  «SD  skockbs  or 

■djjiJkaicd  <M.e>ccfit  breiwsnitof  tkepMtiei,withoat  proof  of  dw 
wniee  o«  tbe  itmnwdfW  of  sack  a  Bodcc  far  trn]  u  Uw  Mcosd  » 
M«(:  iMl  if  k  kai  bna  oace  ptcrioaslj  ranted,  it  nay  be  dUfHki 
^^.^td  far  tbt  ^Ject(j). 

Ktfmitilta  of  .V«(i«,  aaJ  GraKMEr  «/*  J/pra/.] — By  tlie  ciptoi 
ponacot  ftf  4l  G.  lU.  c  33,  %.  4,  Ibe  notice  must  be  in  wriliif, 
"  flrned  by  tfae  pcnoa  or  pcnom  p*ii>g  the  nune,  or  hit,  hei,  or  iki 
atcmey.  oa  kit.  ker.  or  their  bcbalf ;"  and  mast  specify  "  putialK 
canBorenMndsofappeni.^oD  wbicfa  he  pfxtpoies  to  rely.  Thai,  if 
^  cnaMl  of  appeal  be  tbai  panirakr  penona  are  omitted,  tbeyaul 
fae^edwd  in  it  by  saaecfl.  So  impenOire  b  thii  rule,  thatintt 
casMJt  be  qaartied  fciraBalerial  defect  apparent  on  die  laceof  it,(.j- 
ior  DOC  deserifcBtz  ^  |>mpeny  ia  reipect  of  which  the  party  is  iiM 
^k»  it  be  fiaied  ia  the  notice  ai  a  graand  of  appeal  (a). 

TV  KOce  Baft  be  riroi  by  the  party  '*  grieved  by  the  nte  d 
anesament.  or  hawing  aay  naierial  objection  to  any  peraoD  or  p«MU 
bone  pot  oa  cr  left  oat  of  nch  late  or  asaeasment,  or  to  the  sia 
<^ar^«i  oa  any  pewKH  therdo  **  (c).  Nothing  prereoti  penou 
jiieivd  by  the  sune  lale  from  joining  in  the  nme  appeal,  vbrtbn 
their  froaixlf  of  appeal  be  the  nme  or  di&ieot  (w).  If  the  appeUiit 
•hov  on  tbe  bee  of  his  ootice  cf  appeal  a  material  objectioo  tolW 
rate,  it  »  suActenL.  thooeh  he  does  not  in  terms  allege  that  be iii 
party  ^riered.  or  a  rated  inh^Ntanl;  but  if  oo  the  trial  of  the  appal 
he  appears  to  be  a  nterc  Mtaager,  the  aenions  may  refiue  to  bar 
hitn  ^2  >.  Tat  rspoodent*  in  an  appeal  >gainat  a  rate,  are  the  cbnrcb- 
vaidens  and  oveiaeen  of  the  pari^  and  the  joitice*  who  allowed  ^ 
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each  court  of  qaarter  sessions  to  lay  down  a  reasonable  rule  for  its  own 
guidance ;  about  seven  or  eight  days  is  the  usual  interval. 

Service — and  Waiver  of  Notice  of  Appeal,] — ^This  notice  must 
be  *'  delivered  to  or  led  at  the  places  of  abode  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  township,  vill,  or 
place,  or  any  two  of  them**(z);  and  if  the  appeal  be  brought, 
<*  because  any  other  person  or  persons  is  or  are  rated  or  assessed  in 
•Qch  rate  or  assessment,  or  is  or  are  omitted  to  be  rated  or  assessed 
therein,  or  is  or  are  rated  or  assessed,  in  any  such  rate  or  assessment, 
at  any  greater  or  less  sum  or  sums  of  money  than  the  sum  or  sums  at 
which  he,  she,  or  they  ought  to  be  rated  or  assessed  therein,  or  for  any 
other  cause  that  may  require  any  alteration  to  be  made  in  any  rate  or 
assessment  with  respect  to  any  other  person  or  persons,*'  then  the 
person  so  appealing  for  the  causes  aforesaid,  or  any  of  them,  shall 
give  such  notice  of  appeal  in  writing  as  herein-before  mentioned,  not 
only  to  the  churchwardens  or  overseers  of  the  poor,  or  any  two  or  more 
of  them,  but  also  to  the  other  person  or  persons  so  interested  or  con- 
cerned in  the  event  of  such  appeal  as  aforesaid  (a). 

This  direction  makes  it  imperative  on  an  appellant  to  serve  a  proper 
notice  of  appeal  on  every  party  whom  he  contends  to  have  been  under- 
rated, or  improperly  omitted  from  the  rate  (6),  and  they  are  the 
respondents.  But  if  the  ground  of  the  complaint  is  that  the  appellant 
is  overrated  in  respect  of  all  the  other  parties  rated,  it  is  unnecessary 
to  give  notice  to  them,  for  the  alteration  sought  is  only  the  diminution 
of  the  assessment,  and  the  rest  of  the  rate  remains  entire  (c). 

But  proof  of  the  notice  of  appeal  may  be  waived  ;  for,  **  with  the 
consent  of  the  overseers,  signified  by  them  or  their  attorney  in  open 
court,  and  with  the  consent  of  any  other  person  interested  therein,  the 
said  court  of  sessions  may  proceed  to  hear  and  decide  upon  such  ap- 
peal, although  no  notice  thereof  shall  have  been  given  in  writing,  and 
with  like  consent  may  hear  and  decide  on  grounds  of  appeal  not  stated 
or  mis-stated  in  such  written  notice,  where  any  notice  shall  have  been 
given  in  writing "(c?).     Again,  if  the  appeal  was  respited  at  the  instance 


(z)  41  G.  III.  c.  23, 1.  4.    See  6  Ad.  on   Elections,  132;   R.   t.  Bromyard, 

dt  £1.  877.  8  B.  &  C.  240 ;  2  Man.  &  Ry.  280  ;  R. 

(a)  41  G.  III.  c.  23,  8.  6.  v.  Sufolk  {Justices),  I  B.  &  Aid.  644, 

\b)  R.  ▼.  Brooke,  Bart,  9  B.  &  C.  per  Bay  ley,  J. 
S15 ;  4  M.  &  R.  719,  8.  C,  OTerruling  (c)  See  R,  v.  Suffolk  (Justices),  1  B. 

•s  to  this  point  R.  ▼.  Maddem,  1  T.  R.  &  Aid.  644. 
627.  See  R.  ▼.  Berks  (Justices),  Douglas  (d)  41  Q.  III.  c.  23,  s.  5. 
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of  the  retpondtHtM,  the  appellaat  cannot  be  aflerwarda  called  on  to 
prove  his  notice  of  appeal  (t).    The  rollowing  ia  & 

Form  of  a  Notice  of  Appeal  againit  a  Poor-Rate(/). 

To  J.  M.  chorehnrdni,  and  to  W.  P.  and  J.  H.  Uie  late  orcraeeta,  and  H.  i. 
aiidW.  P.  tbepTctent  aieneer*  of  tke  poor  of  tlie  patiab  of  C.  in  tbacoantjofll. 
and  to  each  and  every  of  them.  To  A.  B.,  C.  D.  I  do  hereby  giiire  jron  luMice  dull 
Intend  at  the  neit  Kcneral  qoarter  Kaiions  of  the  peace  to  be  hotden  in  and  tm  (la 
coantj  of  N.  at  N.  on  Thnndar  the  13th  day  of  April  lutant,  to  enter  and  try  n 
appeal,  [or,  iffht  apptat  Aa*  beat  alrtadf  entered  onif  rttpHtd,  "  to  try  ■  eerta 
appeal  lodged  and  entered  at  the  lait  general  quarter  leaatom  of  the  peace  hoUen  il 
N.  aforesaid,  in  and  for  the  conntyaforeaaid,'']  againata  eertain  rate  or  *t****"*^ 
indtoled  [copy  tht  litlt  qf  IM*  ratt],  for  tiu  Ibllowing  (amongst  other)  particalit 
canaea  and  groundi  of  appeal : — 

1st.  Becanae  the  Mid  rate  or  aasetsmeat  baa  not  been  made,  pnbliahed,  and  1110*11 
In  dae  course  of  law. 

2Dd.  Because  the  rate  ii  made  for  other  purpose*  than  for  the  relief  of  the  jea. 

3rd.  Beeauie  I  am  assessed  at  too  large  a  sum  in  an  unfoir  proportion,  in  con. 
parison  with  the  sum  and  proportion  assessed  on  A.  B.,  C.  D.  or  one  of  tben. 

4th.  Because  I  am  aasessed  at  a  greater  sum  than  I  ought  to  be  asaeased  at. 

5th.  Because  the  peraons  bercin-before  named,  or  some  of  them,  are  asacMed  tt 
less  sums  than  they  ought  to  be  asaeased  at. 

6th.  Because  the  said  peraons  are  Dot  aasetsed  at  all  for  landa  and  honaea  wUA 
were  in  their  occupation  when  the  said  rate  waa  made. 

7th.  Because  the  said  peraons,  or  acme  of  them,  are  not  aaaeaaed  to  the  fallidM 
of  their  local  Tialble  property  within  the  aaid  pariah. 

Blh.  Because  1  am  assesaed  for  property  which  waa  not  in  my  oecnpatioa  at  Iks 
time  of  the  making  the  aaid  rate,  and  fbr  other  property  which  is  not  liable  ta  k 
aateaaed  to  the  relief  of  the  poor. 

9th.  Because  itdoesnot  suffideotlyappear  on  the  aaid  rate  what  penona  thmtf 
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And  lasUy,  Bectme  the  nte  and.BSseument  is,  in'other  reipecti,  illegal,  unequal, 
partial,  oppresuTe,  and  u^oat. 

And  I  hereby  give  jou  the  said  churchwardens  and  overseers  notice,  to  produce  at 
the  hearing  of  the  said  appeal  the  said  pretended  rate  or  assessment,  and  all  othw 
ntee  and  assessments  made  for  the  relief  of  the  poor  of  the  said  parish  for  the 
twenty  years  last  preceding  the  date  hereof ;  likewise  certain  Talnations  made  by 
I.  Ij.,  J.  C,  and  T.  B.  some  or  one  of  them,  and  every  other  valuation  made  by  the 
firection  of  any  vestry  or  any  churchwardens  and  overseers  of  the  said  parish ;  and 
ftnt  you,  A.  B.  C.  and  D.  respectively  produce  all  deeds,  leases,  agreements,  admis- 
none,  and  other  documents  respecting  or  concerning  the  premises,  for  which  you» 
■nd  each  of  you,  are  jointly  or  severally  rated  or  assessed,  or  appear  so  to  be,  in 
and  by  the  said  rate  or  assessment,  or  omitted  to  be,  therein  rated  or  assessed. 

IX^tness  my  hand,  this  10th  day  of  April,  1829. 

R.  B.  B. 


SECTION  III. 

Of  the  Grounds  of  Appeal  against  Poor-Rates. 

This  subject  embraces  the  whole  Law  of  Rattng.] — The  consideration 
of  the  grounds  of  appeal  against  poor-rates  necessarily  involves  the  con- 
sideration of  the  whole  law  under  which  poor-rates  are  made ;— of  the 
parties  by  whom  they  must  be  made ;  of  the  purposes  for  which  they 
may  be  made ;  of  the  subject  matters  in  respect  of  which  and  the 
parties  on  whom  the  assessment  of  them  must  be  imposed ;  of  the 
proportions  which  should  be  observed  in  making  them ;  and  of  the 
forms  according  to  which  they  must  be  made,  published,  and  allowed. 
To  enter  into  all  the  details,  and  to  present  all  the  distinctions  appli- 
cable to  this  branch  of  the  law,  would  be  far  beyond  the  compass  of 
this  work ;  but  it  is  proposed  to  state  the  principles  by  which  each 
division  of  the  subject  is  governed,  and  to  elucidate  them  by  the  most 
recent  examples. 

43  Eliz,  c.  2,  «.  1,  the  Test  of  the  Law  on  this  subject,] — Although 
the  enforcement  of  contributions  for  the  relief  of  the  poor  may  be 
traced  to  very  early  times,  the  present  system  of  rating  is  entirely 
governed  by  the  43  Eliz.  c.  2,  s.  1,  which  may,  therefore,  be  regarded 
as  the  test  to  which  all  questions  of  rating  must  be  referred.  By  that 
statute  it  is  enacted,  "  that  the  churchwardens  and  overseers  of  the 
poor  of  every  parish,  or  the  greater  part  of  them,  shall,  by  and  with 
the  consent  of  two  or  more  justices  of  the  same  county,  whereof  one 
to  be  of  the  quorum,  dwelling  in  or  near  the  same  parish,  or  division 
where  the  same  parish  doth  lie,  raise  weekly  or  otherwise,  by  taxation 
of  every  inhabitant y  parson ,  vicar ^  and  other ^  and  of  every  occupier 
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of  landi,  kouiet,  Htkei  impropriate,  profriationn  of  titket,  eoal  wmet, 
or  saleable  undenooodt  in  the  taid  parith,  in  surb  competent  mm  ntd 
sums  or  money  as  they  shall  think  6t,  a  convenieDt  stock  of  flu, 
hemp,  wool,  thread,  iron,  and  other  necessary  ware  and  staff,  to  set 
the  poor  on  work  :  and  also  competent  sums  of  money  for  and  tomidi 
the  necessary  relief  of  the  lame,  impotent,  old,  bliod,  aod  suck  otlier 
among  them  being  poor  and  not  able  to  work ;  and  also  for  Ok 
putting  out  of  Bucb  children  to  be  apprenticea — lo  be  gathered  ontif 
the  same  parish,  according  to  the  ability  of  the  lame  parUk,  and  to 
do  and  execute  all  other  things,  as  well  for  disposing  of  the  nid 
stock  as  otherwise  concerning  the  premises  as  to  them  shall  swa 
convenient." 

I .  Persons  by  whom  the  Rate  is  to  be  made.^ — Tbe  first  qoestioD 
which  arises  on  this  statute  is.  By  whom  the  rate  is  to  be  made? 

The  rate  can  only  be  made  by  the  churchwardens  and  onneers, « 
the  major  part  of  them.  Upon  them  tbe  duty  is  imperatively  csit, 
and,  if  neglected,  may  be  enforced  by  mandamus  (jr),  or  they  ma;  be 
indicted  (A).  By  43  Eliz.  c.  3,  this  duty  is  confined  to  overseen  df 
parishes;  but  inasmuch  as  there  were  many  parishes  of  too  grot 
extent  to  be  goveroed  by  one  set  of  overseers,  the  1 3  &  14  C.  U.  c 
12,  s.  21,  provided  that  in  such  cases  the  poor  of  every  townshipor 
village  of  such  parishes  shall  be  maintained  within  it,  and  that  lor 
such  place  two  or  more  overseers  shall  be  annually  appointed.  TUi 
appointment  can,  however,  be  made  only  in  respect  of  a  township  V 
vill ;  and  an  appointment  for  a  district  having  no  claim  to  eilhe  tt 
these  titles,  although  recently  peopled  with  a  numerous  pc^nlalioa, 
Fislie 
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The  mode  of  obtaining  the  benefit  of  13  &  14  C.  II.  c.  12,  in  cases 
where  it  has  not  been  brought  into  operation,  is  by  procuring  the  ap- 
pointment of  overseers  by  magistrates  of  the  division  in  which  the  town- 
ship lies ;  which,  if  granted,  may  be  questioned,  either  by  appeal  to  the 
sessions  (/),  or  by  the  removal  of  the  appointment  into  the  court  of 
queen's  bench  by  certiorari^  on  which  the  court  will  enter  into  the 
merits  as  disclosed  by  affidavit  (m) ;  and,  if  refused,  may  be  enforced 
by  mandamus^  on  the  rule  for,  or  on  the  return  to,  which  the  propriety 
of  the  charge  may  be  fully  discussed  and  solemnly  decided.  A  rate 
made  by  other  than  the  churchwardens  and  overseers,  or  the  major 
part  of  them,  for  whatever  district,  is  wholly  void,  and  cannot  be 
enforced  by  mandamus  or  other  legal  process  (n). 

2.  Purposes  for  which  a  Rate  may  be  made,  and  its  Proceeds  ap^ 
plied,] — A  rate  can  only  be  made  in  terms  for  the  relief  of  the  poor; 
but  various  statutes  have  prescribed  the  manner  in  which  its  funds  may 
be  disposed,  tf.^.  in  building  and  governing  workhou8es(o),  the  payment 
of  an  assistant  overseer  (p),  of  police  constables;  and  some  latitude  in 
the  construction  of  this  purpose  must  be  admitted.  Thus,  in  practice, 
the  expense  of  litigating  questions  of  settlement,  when  sanctioned  by 
the  vestry,  or  by  the  responsible  advice  of  the  parishioners,  has  long 
been  allowed,  and  would  scarcely  now  be  disputed  {q).  So  probably 
the  cost  of  a  valuation  of  the  property  of  a  parish,  if  directed  by  a 
TMtry,  with  a  view  to  equality  of  rating,  even  without  express  enact- 
ment to  authorize  it  (as  in  the  instance  of  6  &  7  W.  IV.  c.  96,  s.  3), 
woald  be  holden  fairly  chargeable  to  tlie  rate  (r).  But  the  expense 
of  a  prosecution  for  assaulting  a  constable  of  the  parish  in  the  execu- 
tion of  his  duty  9  although  directed  by  a  magistrate,  and  the  constable 
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[I)  R.  V.  Mmrrii,  4  T.  R.  550. 

[»)  JB.  T.  Greai  Marlow,  2  East, 
244. 

(ft)  R.  T.  L&sfdale  tmdotken,  1  Burr. 
Rep.  445. 

(o)  9  6.  I.  c.  7 ;  22  G.  III.  c.  83  ; 
59  G.  III.  c.  12 ;  4  &  5  W.  IV.  c.  76, 
«.  21—25. 

(p)  59  6.  III.  c  12, 8. 7.  The  courts 
take  no  judicial  cognizance  of  the  nature 
of  the  appointment,  or  extent  of  the 
powers  of  an  assistant  overseer  nnder  it, 
till  made  appear,  Bermett  t.  Edwarda,  7 
B.  &  C.  586 ;  8  ul.  702  ;  6  Bing.  2:^0, 
8.  C.  s  JBateheldor  y.  Hodgei,  4  Ad.  & 
E.  692 ;  6  Nev.  &  Man.  75 ;  A.  v.  York- 
ikire  {Jm.,  N.  R.),  6  Ad.  &  E.  863, 871 ; 


2  Nev.  &  P.  105.  See  the  other  acts 
authorizing  sums  to  be  taken  firom  the 
poor-rates,  as  collected  inthe  ''  Instruc- 
tions for  the  Poor  Law  CommissionerB 
for  Allowance  of  Overseers'  Acooonta," 
dated  March  1,  1836. 

(g)  Per  Aihurtt,  J.,  in  R.  v.  JSfter, 
4  Term  Rep.  495 ;  R.  ▼.  MiekUfield^ 
Caldecot,  509 ;  1  Bott*s  P.  L.  91,  113. 
and  post,  tit.  Appeal  agaifut  Oveneer^ 
AceountSf  and  4  &  5  W.  IV.  c.  76,  s.  82. 
See  1  Ad.  &  Ell.  836,  R.  v.  Fowler;  3 
Nev.&M.  826  (a  waywarden's  accounts) ; 
and;;o«^  p.  704,  705. 

(r)  This  view  has  since  been  supported 
by  Taunton,  J.,  R,  v.  Gwyer,  2  Ad.  & 
£11.  227 ;  4  Nev.  &  M.  158. 
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bound  over  to  prosecute,  cnnoot  be  thus  defrayed  («).  It  wm  loog 
ago  holden  that  a  rale  could  not  be  made  to  reimburse  oreneets  aftcf 
the  determiuation  of  their  office  for  monies  advanced,  thou^  for  Uk 
relief  of  the  pooT,  while  in  office ;  and,  therefore,  that  an  ovencei 
removed  from  office  during  lits  year,  had  no  remedy  for  premm 
advaDces,  but  should  have  taken  care  before  he  expended  money  thai 
he  had  made  a  rate  to  cover  it  (()-  So  also  it  was  faolden  that  u 
overseer  remaining  in  office  for  several  yean,  could  not,  in  the  bd 
year,  make  a  rate  to  reimburse  himself  for  monies  expended  in  Iotbb 
years,  but  was  bound  to  confine  his  accounts  to  the  current  year(s]. 
But  Stat.  41  G.  III.  c.  23,  which  provides  for  the  collection  ofiaus 
during  the  pending  of  appeab  against  them,  enacts  (e)  "  that  tin 
churchwardens  and  overseers,  or  any  of  them,  out  of  any  money  liitj 
shall  collect  in  pursuance  of  any  rate  for  the  relief  of  the  poor,  m; 
reimburse  the  preceding  churchwardens  and  overseers,  or  gnaidiui, 
such  sums  as  they,  or  any  of  them,  have  herttofore  advanced  or 
expended  for  the  relief  or  maintenance  of  the  poor  of  such  plice, 
during  the  time  that  no  rate  or  assessment  for  the  relief  thereof  bi 
been  made,  or  during  the  time  that  any  appeal  has  been  dependiq; 
which  affected  the  whole  of  such  rate  or  assessment,  or  upon  hesris^ 
of  which  the  whole  might  be  quashed ;"  and  a  remedy  is  givra  to  the 
applicants,  in  case  of  refusal,  by  application  to  the  court  of  qasita 
sessions,  who  are  empowered  to  make  order  for  the  payment  on  ibt 
existing  churchwardens  and  overseera,  which  may  be  enforced  bydit- 
tress.  It  is  not,  however,  clear  whether  this  section  is  prospectirs,  or 
only  applies  to  cases  of  grievance  existing  at  the  time,  which  theotbe 
provisions  of  the  act  were  designed  to  prevent  for  the  fntUTe;— s 
question  raistd  in  a  rtcoiit  ease,  Ixit  not  dci'tde^l, : 


MATTERS   RATEABLE  TO   POOR.  677 

period  as  practice  has  shown  most  convenient  for  meeting  the  expenses 
of  the  parish  (x). 

3.  What  are  the  Subjects  in  respect  of  which  the  Assessment  may 
be  made.] — ^The  poor-rate  is  a  tax  on  the  person  in  respect  of  property 
locally  situate  or  enjoyed  within  the  parish.  The  statute,  it  will  be 
obtenredy  points  out  two  classes  of  persons  as  liable  to  contribute  : 
Imkabitants  and  occupiers  of  certain  property  therein  specified,  ac- 
cording to  the  ability  of  the  parish.  In  construing  this  act,  the  word 
'*  tmkahitant  '*  has  been  construed  to  mean  resident ^  as  all  occupiers 
may,  for  certain  purposes,  be  said  to  inhabit.  A  person  who  resides^ 
therefore,  may  be  liable  to  assessment  in  respect  of  other  visible  re- 
sources within  the  parish,  than  those  specified  as  the  subjects  of  oc- 
cupancy ;  but  a  person  non-resident  can  only  be  charged  as  occupier 
of  one  of  the  descriptions  of  property  set  forth.  An  inhabitant 
possessing  visible  property,  real  or  personal,  is  liable  to  be  placed  on 
the  rate,  though  on  appeal  his  rateable  property  may  turn  out  to 
amount  to  nothing  (y). 

It  will  be  perhaps  more  convenient  to  consider  the  subject  matter 
of  rating  specified  in  the  act,  for  which  all  occupiers  are  liable,  and 
the  occupancy  in  respect  of  which  the  liability  accrues,  with  the  prin- 
ciple of  valuation,  before  we  inquire  what  are  the  subject  matters  of 
rating  for  which  parties  are  liable  as  inhcUntantSf  and  who  are  such 
inhabitants. 

**  Lands  and  Houses  J* — ^The  mention  of  these,  the  chief  subjects  of 
rating,  gives  rise  to  three  questions. 

First.  What  is  rateable  under  the  denomination  "  land  ?** 
Second.  How  must  lands  and  houses  be  occupied  to  render  them 
rateable? 

Third.  On  what  principle,  and  in  what  manner,  are  lands  and 
houses  to  be  rated  in  respect  of  adjuncts  or  circumstances  which  in- 
crease their  value  to  their  possessor  ? 

First.  What  is  Rateable  under  the  Denomination  "Xanrf."] — Every 
thing  is  rateable  under  the  denomination  of  land,  which  implies  a 

(x)  Durrani  v.  Boyt,  6  T.  R.  580  ;  Pitman,  9  Bing.  602.  A  party  haYing  no 

bat  not  retrospective,  at  least  temb.  be-  stock  in  trade  was  rated  as  an  inhabitant 

yond  the  year,  Woodt  ▼.  Reed,  2  M.  &  of  a  parish.     His  remedy  was  held  to 

w.  777.     See  last  page.  be  by  appeal  only.    See  «»/«,  8.  C. 

(y)  Per  Tindai,  C.  J.,  in  MartkaU  t. 
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pOHessory  intereat  in  the  toil  itaelf,  but  not  iMre  euemeDta  or  incor- 
poreal hereditaments  which  are  incapable  of  occupancy,  aolew  thej 
are  connected  with  the  enjoyment  of  land,  and  form  part  of  its  Tthw. 
Thui,  not  only  houKi,  bat  sheds,  shops,  bsrni,  and  all  descriptioM  of 
buildings  are  clearly  rateable.  On  the  other  hand,  a  mere  right  of 
common,  though  the  commoners  may,  at  a  certain  Maaon,  exclude  tl« 
owner  of  the  freehold  (e),  a  right  of  way  without  exclusive  occupa- 
tion (a),  tnlU  unconnected  with  the  enjoyment  of  land  (&),  the  variable 
profits  of  a  manor  by  fines  and  customary  payments  (c),  and  the  r^( 
of  taking  lime-stone  from  a  quarry  (rf),  hare  been  hoklea  not  liable  10 
be  rated  as  incapable  of  occupancy,  though  the  proprietor,  bcisf 
ren'deaf ,  and  enjoying  them  within  the  parish,  might  be  rateable  in 
respect  of  ability  for  either. 

Rmtt,  ai  such,  are  not  ratable,  because  they  are,  in  fact,  rated  ai 
the  value  of  the  occupation  in  the  hands  of  the  occupier ;  and,  tbei^ 
fore,  if  the  landlord  was  rated  for  them,  the  land  would  sustsia  a 
double  burden.  In  conformity  with  this  principle,  however,  the  ItMS* 
of  the  crown,  enjoying  the  lot  and  cope  of  a  lead  Mine,  occupied  bya 
tenant,  that  ii,  certain  portions  of  the  ore  raised,  as  well  as  a  mooej 
payment  in  respect  of  it,  without  risk  or  expense,  was  holden  rateibk 
for  such  profit,  as  an  occupier  of  the  Boil(0:  uid  where  ore,  a  ponioi 
of  the  soil  itself,  is  reserved  instead  of  the  rent  of  such  a  mme,tobt 
received  without  risk  or  contingency,  the  lessor  has  been  hoideo  It 
have  a  qualified  occupation  of  tlie  land,  and  on  this  ground  to  be  Mt- 
able  for  its  profits  {/). 

The  rateabiiity  of  canal  proprietors,  iu  respect  of  their  tolls,  Iw, 
after  much  debate,  been  at  length  referred  to  the  same  principle.  !■ 
the  earlier  decisions  there  is  some  confusion  arising  from  the  floalin^ 
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of  parliament  to  make  a  river  navigable ;  to  cleanse,  enlarge,  and 
straighten  it ;  to  make  cuts  through  adjoining  lands ;  and  to  build 
bridges,  sluices,  and  locks,  and  do  all  things  necessary  to  make  and 
maintain  the  navigation ;  and  were  further  authorized  to  take  tolls  by 
way  of  recompense ;  it  was  holden  that  they  were  not  rateable  for  the 
navigable  bed  of  the  river,  inasmuch  as  they  had  no  interest  in  the 
soil,  but  a  mere  easement  on  it ;  but  that  tliey  were  rateable  for  the 
cots  made  through  lands  in  which  they  had  an  interest  (^),  and  for 
locks  or  works  constructed  on  land  which  had  vested  in  them  (A).  So 
when  power,  similar  to  the  above,  was  given,  and  a  subsequent  act 
recited  that  the  legal  estate  and  interest  in  the  navigation  were  vested 
in  trustees,  and  enabled  them  to  morgage  the  navigation  in  fee,  it  vras 
holden  that  this  recital  and  power  to  mortgage  did  not  vary  the  case ; 
that  the  word  navigation  imported  an  incorporeal  hereditament  only, 
and  that  the  company,  having  only  such  hereditament,  were  not  rate* 
able  as  occupying  the  bed  of  the  river  (t).  And  an  attempt  to  evade 
thb  decision  by  rating  the  company  for  a  dam  made  by  them  under 
the  power  of  the  act,  by  which  the  water  of  the  river  was  upheld,  was 
defeated,  the  court  holding,  that  to  rate  the  dam,  would  in  effect  be 
rating  the  water  (jf).  On  the  other  hand,  when  a  lock  or  sluice  is 
Tested  in  an  individual  or  a  company,  and  tolls  are  payable  on  the 
passage  of  vessels  which  they  receive  for  their  own  benefit,  they  are 
rateable  as  occupiers  of  the  sluice  for  the  profits  which  its  occupation 
affords  them  (k) ;  and  on  the  same  principle,  a  company  who  were 
authorized  to  break  up  the  soil  of  the  streets  of  a  town,  and  to  lay 
down  pipes  in  order  to  supply  gas  for  lighting  streets  and  houses,  were 
held  to  be  occupiers  of  the  soil  in  which  the  pipes  were  laid,  and  rate- 
able in  that  character  for  its  value  when  so  used  for  the  purposes  of 
their  incorporation  (/). 

In  the  case  of  fisheries,  a  similar  distinction  will  be  found  to  prevail. 
Thus  a  mere  right  of  fishing  in  alieno  solo,  being  an  incorporeal  here- 


(f )  The  amount  of  rate  for  such  cuts 
•boald  be  flzed  according  to  the  general 
valoe  borne  at  the  time  of  making  the 
rate  by  the  land  immediately  adjoining ; 
not  excloding  the  value  it  derived  from 
the  vicinity  of  the  canal,  but  not  reckon- 
ing Its  pouible  value  if  acquired  by  ap- 
plying it  to  the  purposes  of  a  canal,  R, 
V.  Leedt  and  Uverpool  Canal  Company  ^ 
7  Ad.  &  E.  671 ;  2  Nev.  &  P.  540. 

(A)  R*  V.  Maraty  and  Irwell  Naviga- 
tion  Company  qf  Proprietort,  9  B.  &  C. 


95  ;  R.  V.  Thomast  id.  114,  S.  P. 

(i )  R.  V.  Aire  and  Colder  Navigation, 
9  B.  &  C.  820. 

0)  5.  C.  3  B.  &  Adol.  139. 

{k)  R,  Y,  Cardinyton,  Cowp.  581,  as 
to  the  proportion  in  which  buildings  of 
a  canal  company  should  be  rated,  R.  v. 
Chelmer  Navigation^  2  B.  &  Adol.  14. 
Rating  a  toll-house,  R.  v.  Snowden,  4  B. 
&  Adol.  713 ;  1  Nev.  &  M.  459. 

(/)  R.  Y,  The  Brighton  Gae  Light  Com- 
pany,  5  B.  &  C.  466 ;  8  Dowl.  &  Ry.  308. 


680  RATKABLS  OVCUPATIOX. 

ditameat,  is  not  rateable :  bat  where  any  iotereat  in  the  aoil  h  cajoled 
with  that  right,  the  fiihery  may  be  regarded  aa  capaUe  of  occnpancy, 
and  a>  such  may  be  rated  to  the  poor  (m). 

Second. — H<no"Lattdi  and  Hoiiati"mtut  be  occupied  tarendertkm 
Rateable.] — ^To  render  any  property  liaUe  to  the  rate,  it  mut  be 
occupied  for  the  benefit  or  under  the  control  of  aoDie  indiridiial  or 
body  of  pemoDi.  If,  therefore,  a  house  be  shut  up  and  wboll;  n- 
occupted,  the  owner  is  not  liable  to  be  rated  for  it ;  thoagfa  if  he  occa- 
sionaliy  use  any  part,  he  will  be  liable  to  be  rated  for  the  whole  (a). 
So  property  devoted  entirely  to  public  purposet,  as  palaces,  inbabiud 
by  the  royal  family;  public  buildings,  which  are  kept  in  order oolf 
by  sertants ;  and  placet  of  public  worship,  of  which  no  profit  is  taide 
by  any  one,  are  not  rateable ;  while  parts  of  these  same  properdn, 
enjoyed  exclusively  by  private  iodividuab,  are  rateable. 

The  question  in  all  cases  is,  Whether  there  is  any  one  who  csn  be 
fixed  on  as  having  a  beneficial  occupation  ?  if  so,  he  is  liable  to  be 
rated  in  respect  of  that  occupation,  whatever  may  be  the  general  hk 
of  the  land  or  building  in  which  he  has  an  interest ;  if  no  such  penos 
can  be  found,  no  rate  can  be  imposed  on  the  premises.  Thus,  if  the 
site  of  a  palace  be  demised  to  a  subject  (o) ;  if  the  ranger  of  a  rajtl 
park,  as  such,  makes  a  profit  by  inclosed  land  wiihio  it(p):  if  «■ 
officer  Id  barracks,  unlike  a  private  soldier,  who  is  supposed  merdj 
to  be  provided  with  the  means  of  healthful  living,  has  apartments  Ibf 
the  accommodationof  himself  and  his  family  (j);  if  pereons  appointed 
to  manage  charitable  institutions  have  rooms  assigned  to  them  kt 
habitation,  as  part  of  their  emoluments  (r) ;  these  parties  will  be  iste> 
able  for  the  premises  which  tliey  actually  enjoy.      In  the  case  of 
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as  beneficial  occupten  (0*  OwDeni  of  a  cemetery  authorized  by  statute 
to  dispose  of  the  exclusive  right  of  burial  therein,  either  in  perpetuity 
or  for  limited  periods,  are  occupiers  of  the  land,  so  as  to  be  rateable  on 
the  amount  received  by  them  for  individual  interments,  and  sales  of 
land  in  perpetuity  (m). 

And  by  a  late  act,  no  person  is  any  longer  to  be  rated  to  church  or 
poor  rates  or  cesses  for  any  church,  district  church,  chapel,  meeting 
house,  or  premises,  or  for  such  part  thereof,  as  shall  be  exclusively 
appropriated  to  public  religious  worship,  and  which,  if  not  of  the  es- 
tablished church,  are  duly  certified  for  the  performance  of  religious 
worship  according  to  the  acts  in  force  (v). 

The  rule  that  rateability  always  attaches  on  beneficial  occupation, 
is  subject  to  no  exception  in  the  case  of  premises  devoted  to  charitable 
uses.  Thus  hospital  lands  are  rateable  in  the  hands  of  a  beneficial 
occupier  (w) ;  and  although  the  patients  in  a  hospital  cannot  be  re- 
garded as  occupiers,  yet  the  possessors  of  almshouses  enjoying  them 
upon  the  foundation,  are  rateable,  if  the  parish  ofiicers  think  fit  to 
rate  them  (x). 

On  tlie  other  hand,  when  all  the  funds  arising  from  any  property 
are  appropriated  to  objects  or  purposes  strictly  public,  no  rateability 
attaches.  Thus,  where  the  tolls  of  a  sluice  were  by  act  of  parliament 
applicable  only  to  its  repairs,  and  to  specified  public  purposes,  it  was 
holden  that  the  commissioners  whose  duty  it  was  to  receive  and  apply 
the  tolls  were  not  rateable,  deriving  no  benefit  (y).  Again,  where  the 
trustees  of  a  harbour  and  of  docks  were  empowered  to  take  certain 
duties  from  ships,  and  were  also  directed  to  apply  the  rates  towards 
paying  ofi*  the  debt  incurred  in  the  construction  of  the  works  and  in 
keeping  them  in  repair,  and,  where  able,  to  lower  the  rates  to  such 
sums  as  should  be  requisite  for  the  repair  and  management  of  tlie 
works,  they  were  holden  not  liable  (z).  One  act  authorized  com- 
missioners to  light  a  town  with  gas,  and  to  levy  rates  to  pay  the  ex- 
pense ;  another,  to  make  gas  and  let  it  out.     The  profits  were  to  go 


(0  R.  T.  Affor,  14  East,  256.  So 
temk,  where  a  clergyman  of  the 
catabliahment  received  rents  of  pews  let 
for  hit  henel&t,  Bobton  t.  Hydef  Caldecot, 
310. 

(«)  Reff.  T.  St.  Mary  Abboh,  Kenting- 
torn,  Q.  B.  Sitt.  after  Mich.  Term,  1840 
[Kemud  Green  Cemetery  case). 

(v)  3  &  4  W.  IV.  c.  30,  s.  1.  Any 
parts  of  such  premises,  Sec.  which  are 
not  so  ezclnsiTely  appropriated,  and  from 
rent  or  profit  is  received,  are  still 


rateable,  t^.,  unless  they  or  any  yestry 
rooms,  8cc.  be  used  for  Sunday  or  infant 
schools,  or  for  the  charitable  edncatioii 
of  the  poor,  id,  s.  2. 

fftr)  R.  T.  Gardner^  Cowp.  13. 

[x)  R.  ▼.  Green,  9  B.  &  C.  203 ;  4 
Man.  &  Ry.  164 ;  S.  P.  R,  v.  Mundp, 
1  East,  583. 

(y)  R.  T.  The  Commiuionere  qf  8al' 
ter^e  Load  SMee,  4  T.  R.  730. 

(z)  R.  T.  lAverpaol  (IM.),  7  B.  &  C. 
61 ;  9  Dowl.  &  Ry.  780. 
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first  to  pajr  the  eipenae  of  the  gu  apparatni,  Ac.  and  any  urtJn 
"  geaerally  to  tbe  purposes  of  both  acts."  The  money  was  >pplMd 
accordingly,  and  it  was  held  that  as  all  which  was  imised  went  to  l«wa 
tbe  expense  of  the  lighting,  the  commuswDers  could  not  be  rated  bt 
the  gas  works  (a).  So,  when  the  surplus  tolls  of  a  narigatioD  vac 
directed  by  statute  to  be  expended  in  repairing  puUic  bridges  snd 
highways,  and  in  aid  of  other  public  charges  on  the  county,  its  mcb 
were  holden  not  to  be  the  subjects  of  rating  (&).  The  corporation  «( 
liverpool  had  been  rateable  and  rated  to  Uie  poor  in  respect  of  ihw 
town  and  anchorage  dues,  down  to  IB35.  But  since  "  all  the  n- 
conie"(c}  of  corporate  property  was  appropriated  to  purposes  ofs 
public  nature,  by  section  92  of  fi  die  6  W.  IV.  c.  76,  it  was  held  so 
longer  rateable  to  the  poor(rf). 

The  great  leading  principle  of  these  cases  of  exemption  from  rate  it, 
that  when  that  person  who  must  be  deemed  the  actual  occupier,  ii 
merely  a  trustee  for  others,  and  is  jtrtvtnted  by  the  law  from  derrrii^ 
any  beneSt  whatever  from  tbe  occupation,  he  cannot  be  considered  st 
the  occupier  for  the  purpose  of  being  rated,  the  act  of  43  £1.  plsislj 
supposing  both  control  over  tbe  property  and  the  power  of  enjoyii^ 
it(e).  Accordingly,  where  guardians  of  the  poor  hired  premises  out 
of  their  district  for  the  use  of  their  poor,  and  made  do  other  use  of 
them  than  employing  their  paupers  there,  they  were  held  rateable  t* 
occupiers  to  the  poor  of  the  parish  in  which  the  prensises  stood,  it  being 
immaterial  whether  such  occupation  could  produce  profit  to  the  gnsr- 
dians  individually  or  not  (/).     For  though  the  maiotenaace  of  the 
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poor  is  a  pablic  purpose,  their  maintenance  in  a  particular  district 
is  a  harden  on  that  district  only,  and  the  most  beneficial  mode  of 
relieying  its  poor  is  an  advantage  to  the  guardians  (g).  Again, 
irhere  the  guardians  of  a  union,  who  are  incorporated  by  statute,  had 
Brected  their  workhouse,  under  the  new  poor  law,  in  one  of  the  parishes 
forming  the  union,  it  was  held  similarly  rateable  to  the  poor  of  that 
parish,  as  being  beneficially  occupied,  and  not  devoted  to  a  purpose 
properly  **  public."  The  court  added  that  the  case  only  differed  from 
that  of  Bristol  Poor  v.  Wait^  in  the  local  situation  of  the  house  being 
within  the  union  (A).  An  incorporated  body  being  proprietors  of  a 
public  bridge,  rebuilt  by  them,  and  of  its  tolls,  who,  in  the  favourable 
result  of  their  speculation,  might  receive  7i  per  cent,  on  their  shares, 
were  held  rateable  for  the  bridge  and  soil  occupied  by  it,  though  all 
its  receipts  were,  at  the  time,  absorbed  by  payment  of  debts  and  in- 
eumbrances,  and  the  proprietary  received  nothing ;  for  till  the  tolls 
actually  ceased  under  certain  enactments  for  that  purpose,  they  were 
cupahle  of  receiving  private  profit  (i). 

These  cases,  in  which  the  trustees  are  restricted  by  law  to  a  specific 
application  of  the  funds  which  they  administer,  must  be  distinguished 
from  those  in  which  the  direction  of  funds  is  within  their  own  power, 
although  they,  in  fiuit,  derive  no  personal  benefit  from  them,  nor  could 
do  so  without  a  breach  of  moral  duty.  This  distinction  is  well  ex- 
emplified in  a  recent  case,  in  which  all  the  authorities  are  brought 
under  discussion  (J).  A  number  of  voluntary  subscribers  had  raised 
a  fund  for  erecting  a  lunatic  asylum,  and  for  such  purposes  con- 
nected with  that  object,  as  the  majority  of  the  contributors  should 
sanction.  Lands  were  accordingly  purchased  and  conveyed  to  trus- 
tees ;  buildings  erected ;  and  patients  received.  The  asylum  was 
originally  designed  for  parish  paupers  or  the  members  of  indigent 
fiimilies,  being  persons  of  unsound  mind  ;  but  the  funds  of  the  insti- 
totion  being  found  inadequate  to  that  object,  a  limited  number  of 
richer  patients  were  afterwards  admitted  at  rates  of  payment  pro- 
portioned to  their  means,  with  a  view  of  providing  a  surplus  from  the 
payments  made  by  this  class  towards  the  support  of  the  most  necessitous. 
From  this  and  other  sources  of  revenue,  the  trustees,  after  payment  of 
the  expenses,  had  accumulated  a  fund,  part  of  which  they  had  ex- 


(jf)  See  Lord  Denman^i  comments  on  (t )  Reg,  v.  Blacl^friar$  Bridge  {Man- 

Briaiol  Poor  t.  WaU,  in  10  Ad.  &  £.  cheHer)  Proprieton,  9  Ad.  &  £U.  828 ; 

269 ;  2  P.  &  D.  233.  1  Per.  &  Da.  603. 

(A)  JUff.  V.  WaUmgfwd  Union,  10  (j)  R-  v.  St.  GHei,  York,  3  Bvn.  & 

Ad.  &  £.  265 ;  2  P.  &  D.  226,  S.  C.  Adol.  573. 
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pended  in  buildingi,  and  put  th«j  bad  invetted  for  the  benefit  of  the 
charity.  The  management  of  the  inttitntioD  was  confided  ts  iW 
gOTernora,  consiBting  of  all  persons  contributing  a  apeci&ed  nm  to  tbe 
funds,  and  the  trustees  derived  no  peraonal  benefit  from  their  povos. 
A  rate  in  which  the  trustees  were  assessed  to  the  poor  of  the  psiiik 
in  which  the  asylum  was  situate,  bein^  twouglit  before  the  court  <tf 
king's  bench,  was  discussed  on  twoquesUonSffirst,  whether  the  bsjIbb 
was  rateable  by  law ;  and  whether,  if  it  was,  the  trustees  wen  tk 
persons  liable.  On  both  these  questions,  the  judgment  of  the  KWt 
was  gi*en  in  support  of  the  rate,  by  Lord  Tanterden,  in  the  foUowiag 
terms : — "  Upon  these  facts,  it  seems  to  us  impossible  to  say  tbu  Aii 
building  does  not  produce  a  profit  by  means  of  the  entertainnnt 
of  those  persons  who  are  able  to  pay  for  their  reception ;  and  if  say 
profit  be  made,  the  application  of  it,  when  made,  is  immaterial  si 
to  the  question  of  rateability.  Then,  supposing  the  building  to  be 
rateable,  the  next  question  is.  Who  are  the  occupiers  to  be  rated! 
Not  the  servants,  for  they  cannot  be  considered  as  occupiers,  sad 
certainly  not  the  unhappy  lunatics  received  into  the  building.  Tbra, 
the  property  being  subject  to  rates,  the  trustees,  who  are  in  ibe 
actual  receipt  of  the  profits,  must  be  the  persons  rateable.  Then 
are  no  persons  who  can  be  rateable  but  the  owners,  and  these  sra 
the  owners." 

The  liability  of  individuals  inhabiting  or  using  rooms  in  public  iniU- 
tntions,  has  ofleu  been  discussed ;  and  the  numerous  cases  which  bsve 
been  decided  upon  it  are  someivhat  difficult  to  reconcile.  The  questisa 
in  these  cases  is,  whether  the  occupation  is  that  of  the  pubUc  by  the 
party  whom  it  is  sought  to  charge  as  a  mere  servant  {i},  or  whether 
it  is  the  occupation  of  the  party  in  his  own  right  and  for  his  own 
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are  rateable,  not  only  with  reference  to  what  may  be  regarded  as  to 
their  present  (n)  intrinsic  value,  but  to  any  circumstance  which  for 
the  time  increases  the  beneficial  interest  of  the  party  who  enjoys  them. 
Thus,  where  a  small  plot  of  ground  was  rendered  valuable  by  a  mineral 
spring,  and  the  buildings  upon  it  derived  a  profitable  character  from 
this  circumstance,  the  land  and  buildings  were  holden  rateable  with 
the  spring,  at  the  profits  which  in  association  they  produced  (o). 
Again,  the  New  River  Company  were  holden  rateable  for  their  basin 
inclosing  a  spring,  one  main  source  of  their  river,  in  Chadwell  Mead, 
as  for  '*  land  covered  with  water,"  at  the  annual  sum  of  300/. ;  that 
being  the  ascertained  value  of  the  land  thus  employed,  which  other- 
wise would  only  have  been  of  the  value  of  5/.,  although  no  part  of  the 
profits  of  the  company  were  received  in  the  parish  (p).  So  where  a 
weighing-machine  is  afiixed  to  land,  whereby  it  is  increased  in  value, 
the  occupier  is  rateable  on  the  profits  (9).  Even  when  personal  chat- 
tels, e.  g,  machinery,  are  demised  with  a  house,  at  an  entire  rent,  the 
occupier  may  be  rated  for  the  house  according  to  its  actual  value,  as 
combined  with  tlie  machinery,  although  other  personal  property  be 
not  usually  rated  in  the  parish  (r) ;  and  without  considering  whether 
the  machinery  be  personal  or  real  property,  and  liable  or  not  to  dis- 
tress or  seizure  in  execution,  or  whether  it  would  go  to  the  heir  or 
executor,  or  at  the  expiration  of  a  lease  to  the  landlord  or  tenant  (s). 
Where  a  canteen  in  barracks  was  demised  with  the  privilege  of  selling 
provisions  and  liquors,  the  tenant  was  holden  rateable  on  the  value  of 
the  building  with  the  privileges,  and  this  although  separate  rents  were 
reserved  for  the  premises  and  the  license  (/). 

Proprietors  of  canals,  who  have  an  interest  in  the  soil,  as  well  as  of 
gas  or  water-works,  are  rateable  as  occupiers  of  land  in  every  parish 
in  which  their  canal,  reservoirs,  mains  or  pipes  are  situate,  in  respect 
of  the  value  of  the  land  as  improved  by  the  placing  such  canal,  pipes, 
reservoirs,  &c.  on  it  (k).  The  quantum  or  amount  at  which  they  are 
to  be  rated  has  been  much  contested.  In  one  case  it  was  held  that  the 
amount  in  respect  of  which  a  gas  company's  buildings,  trunks,  and 


(»}  R.  T.  Skmgle,  7  T.  R.  549. 

S)  R.  T.  Miiier,  Cowp.  619. 
)  R.  T.  Tk€  New  River  Con^aity, 
1  M.  &  S.  508. 

(q)  R.  T.  8t.  Niekoku,  Gioueeeter, 
CaMec.  262.  lUoitnted  by  case  of 
BiUiard  table. 

(r)  J?.  T.  Hogg,  1  T.  R.  721 ;  Reg.  t. 
Oueii  and  oiken,  7  Ad.  &  E.  951.  See 
alao  R.  V.  Lherpooi  Bxehange  Pro^ 


jnrietore,  1  Ad.  &  Ell.  465  (Newt  Room 
case). 

(«)  Reg.  T.  Guest  and  o/A«r«,  7  Ad.  & 
E.  951 ;  2  Ner.  &  Per.  663. 

[i)  R.  T.  Bradford,  4  M.  &  S.  317. 

>)  Poit,  p.  693.  See  R.  ▼.  Ckeieea 
Waier-worke,  5  B.  &  Adol.  156 ;  jR.  t. 
Aire  and  Colder  Navigation,  3  B.  &  AdoL 
139 ;  R.  T.  Skrewehny  Paving  Drmteea, 
3  B.  &  Adol.  216. 
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pipes  were  rateable,  was  the  snm  at  which,  9*^  rent,  they  wonM  let  te 
a  person  willing  to  cairy  on  the  busioeH  there,  mlhont  rating  tbe 
annual  profits  arising  from  the  sale  of  gas;  the  stock  in  trade, ud 
trade  profits  of  other  manutactarers  not  bein^  rated  in  the  place(«). 
But  it  has  been  since  decided,  that  a  gas  company  is  not  eatitkd 
to  any  allowance  or  deduction  from  the  rate  oo  account  ofthev 
profits  in  trade;  and  this,  though  the  personal  estate  or  proGlirf 
trade  of  others,  are  not  assessed  to  the  poor.  The  ground  proceeded 
on  is,  that  profits  are  wholly  distinct  from  rent,  being  not  only  not  a 
deduction  from  it,  but  the  reverse,  viz.  something  beyond  and  in  addi- 
tion to  it  (10).  However  the  company  was  held  entitled  to  dedncl  tkt 
average  annual  expense  of  renovating  their  apparatus,  Stc,  as  wefl  t> 
the  annual  value  of  such  of  their  pipes,  Ac.  as  could  not  be  rated, 
being  situate  in  extra -parochial  land(x). 

So  in  the  case  of  a  canal,  it  was  holden  that  the  rent  at  which  the 
tolls  were  or  coutd  be  let,  was  the  criterion  of  the  Talue  of  the 
occupation  of  the  land  (y),  and  that  the  proprietora  were  rateaUett 
that  sum,  and  not  for  their  gross  receipts  tninui  their  expensn(c). 

Although  in  the  case  of  a  coal-mine,  no  allowance  can  be  made  frit 
the  cost  of  opening  and  furnishing  it,  the  proper  mode  of  rating  it  iiat 
its  value  to  demise  to  a  tenant  witling  to  take  and  to  work  it  (a) ;  and 
where  the  lessee  of  a  coal-mine  had  improved  its  value  by  ereetinga 
ateam-engme,  although  he  was  holden  liable  to  be  rated  at  the  in- 
creased value,  it  was  intimated  Uiat  a  deduction  should  be  made  fron 
the  rent  at  which  it  would  let  to  an  nnder  tenant,  in  respect  of  the 
expense  of  repairing  and  replacing  the  engine  (A). 

The  nilc  on  this  head,  with  all  its  qualifications,  was  explicitly  stated 
by  Mr.  Justice  BayUy,  in  twocasea  immediately  applicable  to  camb. 
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owners  or  not  (c).  "  The  annual  value  would  be  properly  estimated  at 
the  rent  which  a  tenant  would  give,  he  paying  the  poor-rates  and  the 
expenses  of  repairs,  and  the  other  annual  expenses  necessary  for 
making  the  subject  of  occupation  productive ;  and  a  further  deduction 
should  be  allowed  from  that  rent,  where  that  subject  is  of  a  perishable 
Dature,  towards  the  expense  of  renewing  or  reproducing  it*'(d).  For 
in  snch  a  case,  or  if  the  subject  requires  an  annual  expense  to  secure 
Its  existence,  {e.g.  in  protecting  it  from  floods,)  an  allowance  ought  to 
be  made  on  this  account,  for  the  total  annual  profit  is  not  the  net  annual 
profit,  as  a  part  must  be  set  aside  for  the  restoration  and  maintenance 
of  the  subject  matter  rated.  On  this  principle  buildings  have  been  per- 
mitted to  be  rated  at  less  in  proportion  than  arable  and  other  land. 

The  cases,  especially  those  of  more  recent  date,  in  which  the  prin- 
ciple of  rating  has  been  more  fully  discussed  and  considered,  will  be 
found  to  have  established  this  rule  of  rating ;  which  is,  in  other  words^ 
that  "  all  lands  are  to  be  assessed  in  proportion  to  the  net  rent,  which 
m  tenant  at  rack-rent  would  pay,  he  discharging  all  rates,  charges,  and 
out-goings  "  (e).  Where  a  property  is  actually  demised,  the  rent  paid 
as  the  proper  criterion,  unless  fraud  or  some  source  of  increased  profits 
be  shown  as  a  reason  for  adopting  a  different  measure  of  value  (/)• 


New  Parochial  Assessment  Act.] — The  above  principles  of  rating 
were  followed  up  by  the  new  act  passed  to  "  regulate  Parochial 
Assessments,"  6  &  7  W.  IV.  c.  96  (passed  19  Aug.  1836)  (g), 
which  seeks  to  establish  one  uniform  mode  of  rating  for  the  relief 
of  the  poor  throughout  England  and  Wales,  and  to  lessen  the  cost 
of  appeal  against  an  unfair  rate ;  and  enacts  (A),  *'  that  from  and 
after  such  period,  not  being  earlier  than  21st  March,  1837,  as  the 
poor-law  commissioners  shall,  by  any  order.{i)  under  their  seal  of 
office  direct,  no  rate  for  the  relief  of  the  poor  in  England  and 


(c)  R.  T.  Bridgewater  (Tnutee9  qf 
Duk€  (if),  9  B.&Cr.  72. 

(d)  R.  T.  Imotr  MUton,  9  B.  &  C. 
819.  See  R,  v.  Oxford  Canal  Company, 
le  B.  &  C.  163  ;  R.  v.  AdameB,  4  B.  & 
Adol.  61 ;  1  Nev.  &  Man.  664  (a  Sewer 
Rate  case,  coUectiDg  the  numerous  de- 
cisions). 

(e)  See  the  jndsmcnt  of  the  court  of 
K.  B.  deliveied  by  Parke,  J.,  in  R.  v. 
Jrfiwmt,  4  B.  &  Adol.  61^  Mich.  T.  1832. 

(/)  R.  y.  Chaplin,  1  Bam.  &  Adol. 
926. 

(f)  The  cbMues  appUcable  to  trying 
appods  against  rates  at  special  sessions, 
are  giyen,  aiie,  p.  46. 


ii 


'A)  Sect.  1. 

\i)  This  Order  was  pnblished  and 
came  into  operation  29  Sept.  1837.  It 
also  declared  that  every  rate  made  after 
that  day  should  be  made  in  the  form  in 
the  schedule  written  thereunder,  and 
should  contain  an  account  of  every  par- 
ticular set  forth  at  the  head  of  the  re- 
spectipe  columns  therein  so  far  as  the 
same  can  be  ascertained,  and  the  de- 
claration given  at  the  foot  of  the  said 
form  being  the  same  as  that  annexed  to 
6  &  7  W.  IV.  c.  96,  as  is  by  that  act 
provided. 

The  schedule  annexed  to  this  order 
contained  all  the  columns  with  their 
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Walet  >lia11  be  allowed  by  any  justices,  or 
■hall  not  be  made  on  an  estimate  of  the  m 
several  keredilamenli  iheteunlo  rated  {j) :  thi 
atwliit'fa  the  same  might  reasonably  be  expec 
year,  free  or  all  usual  tenants'  rates  and  taxes 
tation  rent  charge,  if  any;  and  deducting'  I 
average  annual  cost  of  the  repairs,  insurant 
if  any,  necessary  to  maintain  them  in  a  state  I 
Provided  always,  that  this  enactment  is  not 
principles  or  different  liabilities,  if  any,  accor 
kinds  oi  hereditaments  {^l)  are  by  law  liable." 


(/M.).  3  P. 

W.  IV.  tMicAuei  in  thi,  puge.  >nd  ri* 

ij)  Thom 

additional  columiu  hcwled 

nied  io  Ibis 

1.  No.  of  votes;  ifter  "  Nunc  of  oc- 

.ion. q.pli(> 

cupier." 

a.  No.  of.otM!  tfter'-Nuneofoinwr." 

Other  rateib 

3.  Total  amouDC  [o  bo  collected. 

placed  here. 

4.  Amount  BCluKlIf  collected. 

S.  Preient  iirrcor. 

tithei,  Slc.  ■ 

6.  Amount  not  recoverable  or  legaUy 

Chmiir  1.  ) 

&  R.  334,  t 

This  order,  u  fur  ■■  reUte*  to  adding 

2M.  &  R. 

to  the  form  of  a  rale,  aeemi  onauibo. 

R^.  v.  Cap. 

riifd  by  4  &  5  W.  IV.  c.  76.  i.  M.  or 

(*)  A.  U> 

S  K:  6  W.  IV.  c.  96.  ».  1 :  and  <cai  dis. 

landlord's  la 

regarded  in  Q.  D.  in  Rtg.  v.  Ptrdltan, 

tal.  «*  4  B, 

(I)    SCHKDCLI  TO  H 

HtcH  Act  u 

Farm  qf  Rale. 

ble  thereon  » 

day  of A.  D. afte 

Iher^teof- 

PAROCHIAL   A8SE89MCKT   ACT. — TITHES,  &C. 
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It  seems  that  this  proTiso  has  little,  if  any,  operation.  It  has  been 
attempted  to  apply  it  to  some  special  modes  of  rating  provided  by 
local  statutes,  but  not  very  successfully  (m). 

By  5  &  6  W.  IV.  c.  96,  s.  2,  every  such  rate  made  after  the  said  period 
■hall,  in  addition  to  any  other  particular  which  the  form  of  making  out 
BQch  rate  shall  require  to  be  set  forth,  contain  an  account  of  every  par- 
tjcolar  set  forth  at  the  head  of  the  respective  columns  in  the  form  given 
in  the  schedule  to  the  act  annexed,  so  far  as  the  same  can  be  ascer- 
tained ;  and  the  churchwardens  and  overseers,  or  other  officers  whose 
duty  it  may  be  to  make  and  levy  the  said  rate,  or  such  a  number  as  the 
■aid  churchwardens  and  overseers,  or  other  officers  as  are  competent  to 
the  making  and  levying  of  the  same,  shall,  before  the  rate  is  allowed 
bj  the  justices,  sign  the  declaration  given  at  the  foot  of  the  said  form ; 
and  otherwise  the  said  rate  shall  be  of  no  force  or  validity  (n).  Pro- 
Tided  always,  that  nothing  herein  contained  shall  be  construed  to  pre- 
vent the  owners  of  tenements  from  compounding  for  the  rates  to  be 
sasessed  on  the  same,  in  such  manner  as  they  were  by  any  statute  or 
•tatates  enabled  to  do  before  the  passing  of  this  act,  so  that  the  gross 
estioiated  rental  of  the  hereditaments  compounded  for  be  entered  on 
the  rate  in  the  proper  column. 

The  poor-law  commissioners  may  order  a  survey  and  new  valuation 
of  the  property  in  the  parish,  if  they  see  fit(o). 

The  other  subject  matters  named  in  43  El.  c.  2,  in  respect  of  whose 
existence  within  a  parish  the  respective  occupiers  are  liable  to  be  rated, 
are  titheSf  coal-mines^  and  saleable  underwoods. 

**  Parson^  Vicar y  and  every  Occupier  of  Tithes  Impropriate,  and 
Propriatum  of  Tithes  "] — ^The  occupier  of  tithes  is  rateable  in  respect 
of  them,  whether,  being  parson  or  vicar,  or  lay  impropriator,  he  retains 


(m)  Per  Lord  Detmum,  Reg,  v.  Captl, 
Q.  B.  9  June,  1840.  Po9t,  p.  690. 

(»)  These  words  "  of  no  force,*'  &c. 
apply  solely  to  defralt  in  signing  the 
dedantion  at  the  foot  of  the  schedole 
provided  by  the  act ;  so  that  no  rate  can 
oe  qnashed  for  not  exactly  corresponding 
with  the  form  there  prescribed,  e.  g,  by 
not  nombering  the  properties,  or  for 
omittiDg  names  of  occupiers.  Sec. : — ^nor, 
^Jorttori,  for  not  filling  up  the  six  addi- 
tional columns  introduced  by  the  poor- 
law  commissioners  into  the  form  of  rate 
drcttiated  by  them,  Reg,  v.  Fordham 


(Inh.),  11  Ad.  &  E.  73  ;  3  P.  &  D.  93. 
8.  C. 

(o)  Sect  3.  If  a  poor's  rate  made  by 
parish  officers  under  6  &  7  W.  IV. 
c.  96,  on  the  net  annual  Talue  of  the 
property  rated,  differs  from  the  survey 
and  valuation  lAadc  under  sect.  3,  by 
order  of  the  poor-law  commissioners, 
the  justices  cannot  refuse  to  allow  it  on 
that  ground  alone,  Reg,  v.  Yarborougk 
(Earl)  ami  oihen.Z  P.  &  D.  491, Trio. 
1840.  The  latter  valuation  does  not 
bind  parish  officers,  but  it  may  be  a 
guide  to  them. 

y  Y 
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them  in  Ilia  own  haods  or  lets  them  without  deed  under  ■ml(p):  «if, 
being  immediate  lesiee  of  the  tithe-owner,  he  bolda  by  deed  andei 
seat,  or  by  statute  (j). 

ir  tithes  are  extinguished  by  statute,  and  a  corn  tent  is  given  in- 
stead, the  rector  is  rateable  for  it,  but  is  entitled  to  deduction  in 
respect  of  land-tax  and  ecclesiastical  dues  (r).  Where,  by  an  ut 
of  a  like  nature,  the  tithes  were  not  extinguished,  but  transferred  n 
the  occupiers,  who  were  directed  to  pay  an  annual  rent  instead,  Hej 
were  held  rateable  for  them,  and  not  the  vicar  for  his  rent(s).  Rot 
chaises  payable  to  incumbents  in  lieu  of  tithe  under  the  tithe  con* 
mutation  act,  are  subject  to  all  parochial  rates  and  assessments,  in  like 
manner  as  the  tithes  commuted  for  were  theretofore  subject  to  tbeni((); 
and  have  been  held  rateable  on  their  net  annoal  value  without  tbe 
deduction  made  by  the  proviso. in  the  parochial  assessment  act,  totbt 
owners  of  other  property  in  tbe  parish,  for  annual  cost  of  repair,  in- 
surance, &c.  (u).  The  owner  of  a  composition  in  lieu  of  Uthe  (i.  (. 
a  hereditament)  is  held  rateable  for  its  net  annual  value,  viz,  for  tack 
a  sum  as  it  might  be  reasonably  expected  to  let  for  from  year  to 
year,  free  of  the  usual  tenant's  rales  and  taxes,  and  deducting  the 
ecclesiastical  dues  payable  jn  respect  of  it  (u), 

"  Cfal-Minet."] — This  species  of  mine  is  specially  subjected  to  nU 
by  the  act,  and  remains  so  while  worked,  though  a  losing  concern  (n)i 
but  ceases  to  be  so  Uable  when  exhausted,  though,  by  covenant,  not 
is  still  due,  whether  coal  be  raised  or  not  (w).  On  the  maxim  <x- 
pressio  unius  est  exclusio  a/f^fuf,  occupiers  of  other  mines  are  not 
rateable,  nor  are  the  owners,  though  inhabitants,  if  they  receive  a 
money  rent  at  so  much  per  ton  on  the  ore  raised  (x);  but  they  are 
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liable  if  they  reserve  part  of  the  ore  itself  as  the  consideration  for  the 
working  the  mine  (y),  unless  they  stipulate  for  its  being  smelted  (z). 
The  lessee  of  toll  then  is  rateable  (a). 

Whether  a  given  excavation  be  a  quarry  and  rateable,  or  a  mine 
and  not  so^  is  a  question  of  fact  to  be  determined  by  the  sessions  (6)» 
after  consideration  of  the  mode  in  which  its  working  is  carried  on  ;  for* 
thaty  and  not  the  mineral  nature  of  the  produce,  is  the  criterion  by 
which  to  decide  the  point.  Thus  clay  (c),  lime  (cf),  and  salt  (e)  strata 
may  be  worked  in  so  extensive  a  manner^  at  such  a  depth,  and  with 
such  combinations  of  costly  machinery,  shafts,  underground  levels, 
&c.  as  to  become  mines  in  the  usual  acceptation  of  the  word,  and. 
therefore  no  longer  liable  to  rate,  as  quarries  of  the  same  matters 
would  confessedly  be  (f).  Nor  can  a  mine,  or  its  proprietors,  be 
rated  jointly  with  a  rateable  matter,  e.  g,  land  or  a  coal-mine,  for  such 
a  rate  is  bad,  and  will  be  quashed  (g). 

**  Saleable  Undertooods,**] — This  is  the  last  species  of  property  spe- 
cifically named  in  43  £1.  c.  3  as  rateable,  and  has  been  held  to  be 
rateable  annually  to  the  relief  of  the  poor  in  proportion  to  its  present 
value,  though  only  profitable  in  the  year  it  is  cut ;  for  instance,  every 
twenty-first  year ;  for  it  is  not  necessary  that  any  of  the  profits  should 
have  been  actually  reaped  or  taken  away  from  the  property  during  the 
period  for  which  the  rate  is  made  (A).  But  firs  and  larches  planted 
with  deciduous  trees,  as  nurses  to  them,  and  cut  from  time  to  time  as 
the  latter  grow  larger  and  require  more  space,  but  when  once  cut,  not 
growing  again,  are  (if  underwoods  at  all),  not ''  saleable"  underwoods 
within  the  statute,  though  some,  wlien  cut,  are  sold  at  a  profit  (t). 
Poles  growing  from  old  stools  and  never  meant  for  permanent  growth 
MB  timber,  but  cut  periodically,  may  be  properly  called  "  underwood  ;" 
and  the  words  **  saleable  underwood,''  mean  underwoods  cut  down 
for  sale  at  regular  and  calculable  periods.  If  the  underwoods  are  in 
their  nature  renewable  and  capable  under  proper  management  of  yield- 


(y)  md,  R,  T.  BapHit  Mill  Company, 
1  M.  &  S.  612,  C€iamme  caM ;  BowU  v. 
GtU,  Cowp.  451 ;  R.  t.  81.  Awtell,  5  B. 
dt  AU.  693.  These  cases  are  under  review 
in  a  court  of  error :  see  Reg.  v.  Create, 

3  P.  &  D.  440,  the  question  being,  whe- 
ther ioU  of  tin  is  rateable  in  the  lessee's 
hands  as  occnpier. 

[i)  R.  T.  Po^firei,  5  M.  &  S.  179. 
[a)  As  oecnpier,  Reg.  t.  Crea»e,  Q.  B. 
HiL  1840. 

{h)  R.  T.  Jhmtford,  2  Ad.  &  EU.  568 ; 

4  Nev.  Sc  Man.  349 ;  4  N.  &  M.  349, 
8.  C.  Freestone  quarry. 


% 


(c)  R.  y.  Brettell,  3  B.  Sr  Adol.  424. 
{d)  R.  V.  Sedyley,  2  B.  &  Adol.  65. 

ie)  See  id.  p.  74,  per  Lord  Tenterden. 
f)  Lime  quarries,  1  East,  534 ;  slate 
qusjrries,  2  East,  16 ;  and  potters'  clay 
pits,  8  East,  528,  have  been  held  rate- 
able where  no  question  was  raised  as  to 
their  constituting  mines. 

(jf)  R.r.  Cunningham,  5  East,  478; 
R.  V.  Welbank,  4  M.  &  S.  222. 

(A)  R.  T.  Mirfield,  10  East,  219. 

(t )  R.  V.  Ferrybridge,  1  B.  &  Cr.  375  ; 
2  Dowl.  &  Ry.  634. 

Y  Y  2 
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tag  a  regular  and  CBlculablo  aucceauon  of  prolita  at  stated  iBten^  of 
time,  Uiey  aie  rateable,  and  the  fraud  or  neglect  of  the  ownei  will  nut 
be  a  ground  of  exemption.  The  queatioo  whether  any  particulu  n- 
derwood  is  "  taleable,"  within  43  El.  c.  3,  b  one  of  fact  fiv  Ibe 
sewions  to  determiDe,  and  will  not  be  datoibed  nnleu  evident^ 
•wtoagij}. 

We  now  come  to  the  cossideratioo  of 

Other  Subject  Mattert  of  Rating  for  toMch  Partiet  are  made  fioUe 
Ay  43  El.  c.  3,  as  "  Tnhabitanli ,"  — and  What  Periont  art  net 
"  Inkabitants."'\ — Every  ^noa permanently  resident,  and  sleepiDgtD 
a  parish,  is  an  "  inhabitant,"  rateable  in  respect  of  such  visible  penooil 
assets,  as  are  situate  and  yield  a  profit  within  it,  and  are  his  own  in- 
dividual property  (£),  as  stock  in  trade,  including  ships  haviug  their 
home  {viz.  port  of  registry)  in  the  pariah  (/) ;  and  this,  whether  a  cut- 
torn  exists  to  rate  tliem  or  not.  Such  uoclc  in  trade  yielding  profitas 
is  rateable  under  the  act  of  Elizabeth,  ig  not  exempted  from  rating  bj 
the  parochial  assessment  act,  6  &  7  W.  IV.  (m),  but  ia  at  preaeat  n 
exempted  by  an  act  in  force  till  31st  December,  1841  (n).  Bataroi- 
dent  partner  can  only  be  rated  for  his  share  in  the  partnership  stock  b 
trade,  and  a  noQ-resident  partner  not  at  all  (o)';  and  salaries,  hoatt- 
hold  furniture,  money,  or  profits  of  personal  labour,  are  not  rateaUt. 
Farming  stock  is  also  not  rateable,  being  in  fact  already  included  b 
the  profits  of  the  land  cultivated  with  it.  And  in  the  practical  wocfc- 
ing  of  the  poor  law  it  was  seldom  that  personal  estate  was  rated,  a- 
cept  where  it  had  been  customary  to  do  so  {p). 
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Usage  will  even  legalize  a  rate  imposed  on  an  inhabitant  in  respect 
of  his  supposed  general  ''ability"  to  contribute  to  the  relief  of  the 
poor,  and  without  reference  to  property  in  or  out  of  the  parish  (q). 

In  what  Place  Pnyperty^  Real  or  Pergonal  is  to  be  Rated.] — ^The 
occupier  of  real  property  of  whatever  kind,  which  is  subject  to  rate, 
»  rateable  in  the  parish  where  it  is  locally  situate,  whether  he  inhabit 
there  or  not ;  but  the  owner  of  personal  property  cannot  be  rated  in 
vetpect  of  it,  unless  it  is  situate  and  yields  a  profit  within  the  parish 
wliere  he  is  a  resident  inhabitant  (r). 

The  first  part  of  this  proposition  is  illustrated  by  the  incident  of  a 
■tratum  of  coal  extending  into  two  parishes,  and  worked  in  both,  but 
Ittviog  the  shaft  and  apparatus  necessary  for  raising  the  coal  in  one 
parish  only  («)•  In  this  case  it  uras  clearly  held  that  the  occupiers 
could  not  be  rated  in  the  latter  parish  for  any  coal  which  was  not  dug 
or  won  in  it.  Again,  in  the  instance  of  a  bridge  reaching  from  one 
parish  into  another,  the  tolls  on  passing  which  are  paid  on  one  side 
only,  the  propr^tors  were  held  rateable  in  both  parishes  as  occupiers 
of  land  in  both  (/).  Again,  drains  (u),  pipes  of  gas,  and  water-work 
companies'  lines  of  navigation  on  artificial  canals,  or  rivers  made  avail- 
able for  the  passage  of  vessels  by  occasional  cuts,  constitute  subject 
matters,  of  which  the  occupiers  are  rateable  to  the  poor  in  every  parish 
through  which  they  pass,  in  proportion,  not  to  the  total  profit  earned 
along  the  whole  line  of  drainage,  canal,  pipes,  &c.  if  it  extend  out  of 
Che  parish,  but  to  that  share  of  the  profit  yielded  by  the  land,  which 
is  occupied  by  it  in  the  parish  where  the  rate  is  made  (o). 

The  owner  of  a  light-house  not  resident  in  the  parish  where  it  stands. 


(f)  Nightingale  t.  Marthall,  2  B.  & 
€r.  318 ;  3  D.  &  R.  549,  8,  C. 

(r)  J^frtg^9  case,  5  Coke's  R.  66 ; 
JL  T.  North  Curry,  4  B.  &  C.  593. 

(#)  JB.  T.  Fbleshill  (/fiA.),  2  Ad.  ft  EU. 
593* 

(0  R,  T.  Bame$  (Inh,),  1  B.  &  Adol. 
113,  HmmMerMmith  Bridge  ease. 

T1i0  owner  of  a  bridge  retting  on 
piles  driTen  into  the  soil,  one  end  of 
which  is  in  parish  A.  and  the  other  in 
parish  B.  in  which  parish  the  toU-honse 
•tmda,  la  rateable  to  the  poor  for  the 
oee«pation  of  land  in  A.  pro  ratd,  al- 
dMiogh  the  road  over  the  bridge  be 
repafed  by  other  persons,  JR.  t.  Salit' 
hmy  {MarquU),  8  Ad.  &  E.  716;  3  N. 


&  P.  476.  See  Reg.  t.  Blae^friart 
Bridge  Proprietore,  9  Ad.  &  E.  828 ; 
P.  &  D.  603,  S.  C. 

(u)  R,  V.  Sculcoate*,  12  East,  40. 
•  (r)  Ante  J  p.  685,  et  teq.i  R.  t. 
Kingtwutford,  7  B.  &  C.  236 ;  iZ.  v.  Btdh 
{Mayor),  14  East,  609 ;  R.  v.  Rochdale 
Waterteorki  Company,  1  M.  &  S.  634  ; 
R.  T.  Palmer,  1  B.  &  Cr.  546 ;  R.  t. 
Portmore  {Earl),  id,  551  ;  R.  v.  TYeni 
and  Mersey  Navigation,  1 B.  &  Cr.  545 ; 
2  D.  &  R.  752,  8.  C.j  R.  ^:  Kingemn. 
ford,  7  B.  8c  C.  237  ;  R.  v.  Monmouth- 
ehire  Canal  Navigation  Company,  3  Ad. 
&  E.  619  ;  5  N.  &  M.  68,  fi*.  C. ;  R.  v. 
Oxford  Cenai  Ctrnpamy^  10  B.  &  C.  163. 
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u  not  rateable  in  respect  of  pn>6t  derived  from  tolh  pud  b;  rotd) 
paBsing  it,  if  such  tolb  are  not  received  in  the  parish  or  taken  (or 
vessels  coming  within  it ;  for  the  subject  matter  of  the  rate  hat  ao 
locality  within  the  pariah,  nor  can  the  occupier,  if  merely  a  semat, 
be  rated  (w).  The  owner  of  this  light-house  being  afterwards  laltd 
as  occupier  thereof,  in  such  an  annual  aum  as  with  the  toBs  it  m 
worth  to  be  rented  by  a  third  person ;  it  was  held  nnder  the  abon 
circumstances,  that  as  the  tolls  did  not  arise  from  the  building,  or  idj- 
thing  of  necestiiy  connected  with  it,  the  rate  ought  to  be  lednocd  to 
the  value  of  the  building,  if  let  by  itself  (z).  Ships  can  only  be  nted 
in  the  parish  in  which  they  locally  and  visibly  are,  when  at  hcHne,  rii. 
at  their  port  of  registry :  so  that  if  registered  in  a  parish  up  to  whidi 
their  size  does  not  permit  them  to  come,  though  the  port  of  wbick 
they  are  registered  is  partly  within  it,  they  are  not  rateable  as  stock 
in  trade  (y). 

4.  Of  the  Manner  in  which  Ratei  mmt  be  Made,  Allowed,  ni 
Published.] — We  have  seen  that  the  rate  can  be  made  only  for  Ik 
relief  of  the  poor,  and  for  necessary  legal  eipenses  relating  to  tlM 
relief.  The  power  of  making  it  is  vested  entirely  in  the  chnrchwardm 
and  overseers,  or  the  major  part  of  them,  so  that  no  concurreoce of 
the  inhabitants  is  requisite  {t).  In  making  the  rate,  the  name  of  tlK 
occupier,  and  the  d(;scription  of  the  property  in  respect  of  wbidilM 
votes,  ought  to  be  correctly  set  forth,  in  order  that  the  rights  wlicb 
he  may  acquire  by  payment  of  rales,  either  of  obtaining  a  aettlenxat 
before  6  G.  IV.  c.  67,  s.  2,  or  of  an  elective  franchise,  may  not  saftr. 
For  the  former  purpose,  indeed,  it  has  been  holden,  that  where  Dm 
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60  is  a  concurrent  rate  made  for  the  same  period  as  a  former  sub- 
sisting one  (c).  A  rate  retrospective  on  the  face  of  it  would  no  doubt 
be  quashed  (d). 

AUowance.] — ^The  rate  must  be  **  allowed"  by  two  justices,  but  their 
act  is  only  ministerial,  testifying  no  sanction  or  approbation  (e),  so  that 
they  may  be  compelled  by  mandamus  and  attachment  to  perform  it  {f). 

Publication  of  a  Poors  Rate,] — By  17  G.  II.  c.  3,  s.  2,  the  church- 
wardens and  overseers  of  the  poor,  or  other  persons  authorized  under 
sect.  1  y  in  every  parish,  township,  or  place,  were  to  give  public  notice 
in  the  church,  of  every  rate  for  the  relief  of  the  poor  allowed  by  the 
justices  of  the  peace,  the  next  Sunday  after  its  allowance. 
■"^  But  now,  by  7  W.  IV.  and  1  V.  c.  45,  s.  1,  this  mode  of  giving 
notice  is  prohibited,  and,  by  sect.  2,  all  such  notices  shall  be  reduced 
into  writing,  and  copies  thereof,  either  in  writing  or  in  print,  or  partly 
IQ  either,  shall,  before  the  commencement  of  divine  service  on  the 
several  days  on  which  such  notices  have  heretofore  been  given  in  the 
fehurch,  &c.,  or  at  the  door  of  any  church,  &c.,  be  affixed  on  or  near 
to  the  doors  of  all  the  churches  and  chapels  within  such  parish  or 
place ;  and  when  so  affixed,  shall  be  in  lieu  of  the  notices  heretofore 
given,  and  shall  be  valid  to  all  intents  and  purposes. 

The  time  fixed  by  17  G.  II.  c.  3,  s.  2,  for  duly  publishing  a  poor's 
rate  is  untouched ;  and  by  that  enactment  no  rate  shall  be  valid,  so  as  to 
collect  and  raise  the  same,  unless  such  notice  shall  have  been  given. 
Accordingly,  where  the  publication  was  not  on  the  Sunday  next  fol- 
lowing its  allowance,  the  rate  was  held  a  nullity,  and  a  party  who  had 
been  distrained  on  for  his  quota  of  it,  recovered  against  the  over- 
seen in  trespass  (g).  Such  a  defect  is  radical  in  the  rate  itself,  and 
nothing  can  cure  it  (h) ;  so  that  if  the  party  rated  should  take  his 
remedy  by  appeal  merely  (which  he  is  not  bound  to  do)  (t)  the  rate 
must  be  quashed. 

But  notice  '*  that  a  rate  of  ls»  in  the  pound  would  be  collected 
forthwith"  is  good,  though  its  allowance  by  the  justices  b  not  stated ; 
for  ftat.  17  G.  II.  c.  3  prescribes  no  form  of  notice  (J). 

(e)  JUg.  ▼.  Fi^dham  (/nA.),  11  Ad.  637.    AiUe. 
Ik  B.  73 ;  3  P.  &  D.  95,  S.  C.  (y)  Sibbald  ▼.  Roderick  and  other*, 

(d)  R.  ▼.  FlmteAire  (Juitieee),  5  B.  11  Ad.  &  E.  38 ;  3  P.  &  D.  106,  8.  C. 
ft  Aid.  761 ;  1  D.  &  R.  470,  S,  C.   See  (h)  R,  ▼.  Newcombe,  4  T.  R.  368. 
JK.  V.  OUmeetter  {Mayor),  5  T.  R.  346 ;  Publication  had  been  deferred  tiU  the 
and  Woode  v.  Reed,  2  M.  &  W.  777.  third  Sunday  after  the  allowance. 

(e)  CaMB  collected  in  Reg.  ▼.  VarbO'  (t)  Sibbald  v.  Roderick. 

rmgh  (Earl),  3  P.  &  D.  491,  Trin.  1840.  (/}  Bennett  ▼.  Edwards,  7  B.  &  C. 

(/)  JL  T.  Edwards,  et  al.l  Bla.  R. 
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A  poor's  rate  wu uteiudon  two  hamlets  of  a  parah  wluck toga- 
ther  maiatained  their  ova  poor,  aod  in  one  of  wbidi  stood  the  pariA 
church.  Notice  of  the  rate  was  placed  on  its  principal  door.  TVi 
was  held  sufficient  publication,  though  the  church  was  shown  to  haw 
other  doors,  and  there  were  dissenting  chapeh  within  the  two  bsn- 
lets  (*). 

SECTION  V. 

Op  the  Trial  or  Appeals  aoainst  Poor-Ratbs,  avd  the  Jcdo- 
HENT  OF  THE  Sessions  theheom;  add  hereik,  of  Amemdiis 
Rates. 

Proving  Notice  of  Ajipeal.l — On  the  trial  of  an  appeal  agaiatti 
poor's  rate,  the  first  proceeding  is  proof  by  tlie  appellant  of  sertict 
of  his  notice  of  appeal,  nniess  (as  we  have  eeen  it  maj  be)  it  is  id- 
mittod  it).  Tlie  notice  is  then  read,  and  any  objections  arising  <n 
the  face  of  it  are  argued ;  when  these  are  disposed  of,  the  conit  wiU 
hear  and  dispose  of  any  motion  for  adjournment  which  msj  be 
made ;  but  the  more  ordinary  course  is  to  proceed  to  try  the  meritL 

Which  Party  is  to  Baffin.] — If  the  ground  of  appeal  be,  that  the  if- 
pellant  has  no  rateable  property  in  the  parish,  the  respondent  ihoild 
begin  and  support  the  asseastnent  by  showing  that  the  appellant  lial 
some  property  in  respect  of  whicb  he  was  liable  to  be  rated.  "  Ln, 
justice,  and  convenience,"  said  Lord  Kenyan,  "require  that  respondeab 
should  begin  in  appeals  against  poor's  rates,  as  well  as  on  appsali 
against  orders  of  removal,  in  which  last  cases  the  rule  uni*et»llj 
ii'l  Butlc,  .)..  ■M\.\yi\,  "  We  iwM  to  lov  clo»-n  a  a:fiitrai 
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appdiant  againfil  an  order  of  filiation  to  begin  by  proYing  a  sufficient 
cause  for  quashing  it;  and  an  order  was  confirmed  accordingly,  in 
de&ult  of  such  cause  proved  thereon,  subject  to  a  special  case.  The 
court  above,  acting  on  the  authority  of  R,  v.  Newbury ^  remitted  the 
appeal  to  the  sessions  to  be  heard ;  but  in  a  later  case  (o),  (in  which, 
however,  R.  v.  KniU  does  not  appear  to  have  been  cited,)  where  an 
appellant  against  a  rate  on  the  ground  of  overrating,  refused  to  begin 
by  establishing  his  objection  to  the  rate  according  to  the  practice  of 
that  session,  and  the  appeal  was  thereupon  dismissed  without  any 
case  being  granted,  the  court  of  king's  bench  refused  a  mandamus  to 
rehear  the  appeal  on  that  objection.  When  the  question  before  the 
sessions  is  on  the  quantum  of  the  rate,  the  officers  making  it  must 
•how  to  the  justices  some  probable  ground  for  the  amount  at  which 
they  charge  the  party  in  it  (p). 

Where  the  appellant  raises  other  objections  to  the  rate,  as  to  its 
relative  proportions  of  the  assessments  on  himself  and  others,  these 
being  grounds  of  appeal,  may,  if  stated  in  the  notice,  be  well  proved 
by  the  appellants  befiure  the  respondents  are  heard  in  support  of  the 
rate  (9). 

The  respondents  open  the  case  by  putting  in  the  rate  from  the  custody 
of  the  parish  officers,  and  proving  its  allowance  and  publication,  unless 
tfaeae  last  are  admitted,  either  expressly  or  virtually,  by  not  being  in- 
dnded  in  the  notice  as  grounds  of  appeal  (r).  Notice  should  be  given 
to  the  parish  officers  to  produce  the  rate,  so  as  to  enable  the  appellants 
to  give  secondary  evidence  of  its  contents  by  proving  them  by  oral 
testimony,  or  by  an  examined  copy,  and  such  notice  need  not  be 
•enred  till  after  the  session  commenced  («).  To  enable  parties  in- 
terested to  object  to  a  poor's  rate  on  the  ground  of  overrating,  every 
person  rated  to  tiie  relief  of  the  poor  of  the  parish,  in  respect  of  which 
any  rate  shall  be  made,  may  at  all  seasonable  times  take  copies  thereof, 


in  tlie  fitiuition  of  a  plaintiff  at  niti 
prhUf  where  the  genend  issue  is  pleaded ; 
wImiws  in  cues  where  an  appellant  ad- 
niti  liability  to  be  rated,  bat  oomplains 
of  beins  overrated,  vtr,  of  the  quanhim 
of  the  rate,  he  may,  withont  impropriety, 
be  cnUad  on  to  bq|^,  as  is  the  practice 
in  sicha  caseinYoricshire,  4T.  R.475; 
and  in  Suffolk,  6  M.  &  S.  57,  &c. 

(0)  R.  V.  S^^folk  {Juitiem),  6  M.  &  S. 
57. 

(p)  Per  Lord  Ellenbarough,  in  jR.  v. 
Tapkmh  12  But,  546.    The  final  deci- 


sion in  that  case  turned  on  its  special 
circumstances.  See  per  Holroyd,  J.,  6 
M.  &  S.  59,  R.  T.  St^olk  (JuMtieea).  In 
that  case,  if  appellant  had  not  stated 
as  a  ground  of  appeal,  that  the  rate  was 
not  properly  signed,  allowed,  and  pab« 
liahed,  the  rate  was  admitted  to  be  re- 
gular, and  that  seems  to  hare  been  lOw 

iq)  2  Nohin,  4th  ed.  540. 

(r)  Id.  ibid. 

(f)  Id.  541,  citing  R.  ▼.  St.  HHm'9 
in  Abimgdtm;  1  Bott,  266,  S.  d  3 
Donglaa  on  Electianay  132. 
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Or  extracU  tberGfrom,  without  paying  aaytbuigr  for'tbe  iiiDe,  tnj  td 
to  the  contrary  notwithstanding,  under  penalty  of  5L  on  k  poMo 
having  custody  of  the  rate  and  refusing  to  sofier  the  taking  of  sadh 
copy  or  extract  (()• 

Admitting  Tetixmony  of  Inhabitantt,  Rale-papen,  or  Parid 
Officers  on  Appeal*,  ire.  $c.]— No  inhabitant,  or  peraon  rated  « 
liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  pariib, 
township,  or  hamlet,  or  wholly  or  in  part  maintained  or  sapponcd 
thereby,  or  executing  or  holding  any  office  thereof  or  therdn,  ihiU, 
before  any  court  or  person  or  penons  whatsoever,  be  deemed  ud 
taken  to  be  by  reason  thereof  an  incompetent  wilness  for  or  agtiut 
such  district,  parish,  township,  or  hamlet,  in  any  matter  relating  l> 
such  rates  or  cesses ; — or  to  the  boundary  between  such  district,  puiA, 
or  hamlet,  and  any  adjoining  district',  parish,  township,  or  hamlet ;— « 
to  any  order  of  removal  to  or  from  such  district,  parish,  township,  N 
hamlet ; — or  the  settlement  of  any  pauper  in  such  district,  parish,  ton- 
riiip,  or  hamlet ; — or  touching  any  bastards  chargeable,  or  likely  U 
become  chargeable,  to  such  district,  parish,  township,  or  hamlet:— or 
to  the  recovery  of  any  sum  or  sums  Ibr  the  charges  or  maintenance  of 
such  bastards ; — or  the  election  or  appointment  of  any  officer  or  officm, 
or  the  allowance  of  the  accounts  of  any  officer  or  officere,  of  any  lud 
district,  parish,  township,  or  hamlet; — any  law,  usage,  statute,  or 
custom  to  the  contrary  in  anywise  notwithstanding  (u). 

And  now,  by  an  act  passed  "  to  remove  doubts  as  to  the  competncy 
of  persons  being  rated  inhabitants  of  any  parish  to  giw  evidence  in 
eases  where  they  have  been  formerly  held  to  be  disqualified  by  the 
liaVilitj  to  pay  j,;irocliinl  r;H(.'s."i(is  enact.'fUiO.  "  I'l^U  "o  p.-r?on  c^tW 
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&r  or  towuds  the  maintenance  of  church,  chapel,  or  highways,  or  for 
uy  other  purpose  whatever."  It  is  then  enacted  by  sect.  2,  "  that  no 
ekirch warden,  overseer,  or  other  officer  in  and  for  any  parish,  town- 
ibip,  or  union,  or  any  person  rated  or  assessed,  or  liable  to  be  rated 
or  usessed  as  aforesaid,  shall  be  disabled  or  prevented  from  giving 
ciidence  on  any  trial,  appeal,  or  other  proceeding,  by  reason  only  of 
lb  being-  a  party  to  such  trial,  &c,  or  of  his  being  liable  to  costs  in 
lopect  tbereofy  when  he  shall  be  only  a  nominal  party  to  such  trial, 
Ac.,  and  shall  be  only  liable  to  contribute  to  such  costs  in  common 
>ith  other  the  rate-payers  of  such  parish,  township,  or  union." 

Decision  of  Sessions  on  Appeal  against  Poors  Rate — Quashing  or 
Amending  Raie^  ^c] — ^The  trial  of  an  appeal  against  a  rate  proceeds, 
bother  respects,  in  the  course  pointed  out  in  Chap.  IX.  for  the  general 
Acaiiug  of  appeals.     But  the  decision  of  the  court  of  quarter  sessions, 
on  an  appeal  against  a  poor-rate,  may  differ  from  that  required  in  every 
other  case  ;  as  they  are  not  bound  either  to  dismiss  the  appeal  or  quash 
die  rate,  bat  are  required  to  amend  it  where  they  see  just  cause,  or  to 
give  relief  in  any  manner  which  they  think  necessary  for  that  object. 
But  if  they  are  of  opinion  that  it  is  necessary  for  the  purpose  of  giving 
letief  to  the  appellant  that  it  should  be  wholly  quashed,  they  may  quash 
K  (x).     They  were  indeed  allowed  to  amend  in  some  respects  under  43 
S.  and  17  G.  II. :  as  in  cases  of  mere  obvious  errors  of  form  only,  or 
by  reducing  the  rate  of  the  appellant,  where  he  was  individually  over- 
charged (y).     But  they  had  no  power  to  amend  by  inserting  the  names 
of  any  persons  improperly  omitted,  or  extending  the  rating  of  persons 
named,  for  this  obvious  reason,  that  if  the  justices  could  so  amend, 
they  might  affect  the  rights  of  parties  who  were  strangers  to  the  appeal, 
and  had  not  had  an  opportunity  of  being  heard.     The  enactment  (z), 
therefore,  which  enables  the  court  to  amend,  by  altering  the  ratings 
of  third  persons,  requires  that  notice  should  be  given  to  all  persons 
interested  in  the  event,  and  gives  them  the  opportunity  of  appearing 
and  being  heard  at  the  trial  of  the  appeal.     If  such  notices  have  been 
given,  the  court  may  now,  therefore,  in  their  discretion,  amend  the  rate 
as  to  the  rating  of  such  parties,  as  well  as  to  that  of  the  appellant;  or 
tliey  may  quash  it. 

Whether,  therefore,  the  bench  shall  amend  or  quash  a  rate,  is  a 
qoestion  for  their  discretion  :  in  general,  where  the  errors  affect  only 


(x)  416.  III.  c.  23,  f.  1 ;  bat  never-       on  accoant  of  the  next  rate, 
tbcleu  the  fom  rated  is  to  be  paid,  and  (y)  R.  ▼.  Cheahuntf  2  T.  R.  623. 

lueh  payment  ia  to  be  deemed  as  made  (2)  41  Q.  III.  c.  23,  a*  6.    Ante% 


700  APPEALS  AOAiNar  Avromruan  or 

the  individual  ratings,  tliey  will  amend  (a);  In 
general  principle  or  propottion  of  the  rale,  as  i 
properly  existing  within  tlie  district,  &c.  and  | 
rated,  e.  g.  a  tract  of  land  (b),  or  ships  beloDg 
ants (c),  Ac,  they  ought  to  quash  ;  for  the  burdi 
to  which  each  party  interested  should  be  ratei 
the  appoUant,  at  it  might  entail  on  him  a  mud 
in  cases  of  single  omission  ;  and  the  session  ht 
new  rate  in  tlie  room  of  that  which  is  the  subje 


SECTION  VI. 
Of  Appeals  against  the  Appointmkn 
Tlie  court  of  quailer  sessions  has  no  origini 
ftppoinlment  of  overseers  of  the  poor,  which 
sessions,  but  has  a  jurisdiction  by  way  of  appei 
and  17  G.  U.  c.  38,  which  give  a  tight  to  " 
aggrieved  "  by  that  appointment,  to  appeal  (o  tl 
whose  jurisdiction  extends  over  the  place  for 
is  made.  The  right  of  appeal  is  given  not  on 
the  parishioners,  who  may  appeal  on  any  groin 
as  hia  insolvency  {d ) ;  and  the  sessions  may  m 
as  they  think  convenient,  the  same  to  conclud 
Tliis  appeal  is  the  proper  course  where  the  pi 
claims  exemption  on  the  ground  of  filling  anoi 
made  incompatible  by  statute,  but  which,  he  co 
kw;  for  till  tlie  decision  of  the  sessions  la  bja  1 
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make  any  notice  of  appeal  or  statement  of  the  g^onndi  of  it  necessary ; 
bat  such  reasonable  notice  roust  be  given  to  the  appointing  justices 
within  the  time  fixed  by  the  practice  of  the  particular  sessions  as  to 
Other  appeals.     No  costs  can  be  given  to  the  successful  party. 

Trial  of  this  Appeal.] — ^At  the  trial  of  the  appeal,  the  parties  may  go 
iDto  evidence  of  whatever  can  show  a  want  of  jurisdiction  in  the  magis- 
trates making  the  order,  or  expose  the  impropriety  of  their  choice  (/). 
Iq  determining  the  appeal,  the  sessions  have  a  right  to  exercise  the 
same  latitude  of  discretion  in  judging  who  are  fit  to  be  nominated,  as 
the  two  justices  had  in  making  the  original  order.  They  are  not  bound 
to  assign  any  reason  for  their  decision;  but  if  they  assign  reasons 
on  the  face  of  the  order  which  are  entirely  insufficient  in  law,  it 
will  be  quashed  by  the  court  of  queen's  bench  on  its  removal  by  cer^ 
iiarari  (g). 

The  mode  of  trial  is  governed  by  the  same  rules  as  prevail  in  ap- 
peals against  rates,  and  the  appointment  in  question  is  either  quashed 
or  confirmed  by  the  judgment.  The  sessions  cannot  award  costs  to 
either  party. 


SECTION  VII. 
Of  Appeals  relating  to  tue  Accounts  of  Parish  Officers. 

Accounts  of  Parish  Officers, — Allowance  of  themy — and  Appeals 
against  such  Allowance,] — Churchwardens  and  overseers  of  the  poor 
must  (A)  yearly,  within  fourteen  days  after  the  appointment  of  their 
successors,  deliver  in  to  the  latter  a  just,  true,  and  perfect  account,  in 
writing,  fairly  entered  in  a  book  or  books  (t)  to  be  kept  for  that  pur- 
pose, and  signed  by  them  under  their  hands,  of  all  sums  of  money  by 
them  received,  or  rated  and  assessed  and  not  received ;  and  also  of  all 
goods,  stock,  and  materials  that  shall  be  in  their  hands,  or  in  the 
hands  of  any  of  the  poor,  in  order  to  be  wrought,  and  of  all  monies 
paid  by  such  churchwardens  and  overseers  so  accounting  (J),  and  all 
other  tilings  concerning  their  said  office ;  and  shall  also  pay  and  deliver 
over  all  sums  of  money,  goods,  chattels,  and  other  things  as  shall 
be  in  their  hands,  unto  such  succeeding  overseers  of  the  poor ;  which 
said  account  shall  be  verified  by  oath,  or  by  the  affirmation  of  persons 

(/)  Aibriffktom  t.  Skiptant  Stra.  301 ;  ing  them,  B,  t.  Fwringdtm  ( Ouar^mu, 

ILT.8ta^M,4T,B,.G0l;R,w,FUker,  tfc),  9  B.  &  Cr.  541 ;  R.  ▼.  aear  and 

1  Bott,  67.  mother,  4  B.  &  Cr.  899. 

(^)  M.  V.  G^jfcr,  1  Bnrr.  245.  {J)  Viz.  Stating  each  particular  sepa- 

(k)  17  O.  II.  e.  38,  a.  1.  rate  diflbarBemenk,  R.  r,  Woretiterskire 

(i)  See  as  to  mandamus  for  inspect-  (Jiiflteft),  3  Di  &  R.  299. 
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c&lled  quakera,  before  one  or  more  juBtkes  of  tbe  peace,  to  be  kdni- 
nistered  by  such  justice  or  justices,  who  are  to  sign  and  aUcH  die 
caption  of  the  same  at  tbe  foot  of  the  said  account,  wilhoat  ftcor 
reward;  and  the  said  book  or  books  shall  be  carefully  preserved b; 
the  churchwardens  and  overseers,  or  one  of  them,  in  some  publico 
other  place  in  every  parish,  township,  or  place ;  snd  they  shall  sod 
are  hereby  required  to  permit  any  person  there  assessed  or  liable  U 
be  assessed  to  inspect  the  same  at  all  seasonable  times.  (This  iaipec> 
tion  is  now  gjatis)  (A). 

And  parish  officers  refusinf  or  nefjecting  to  make  and  yield  op 
such  account  verified  >s  aforesaid  within  the  time  before  limited,  a 
to  pay  and  deliver  over  such  mouey,  goods,  &c.  in  their  Landiu 
before  directed,  may  be  committed  by'any  two  justices  to  the  cais- 
mon  gaol,  till  he  or  they  shall  have  given  snch  account,  or  paid  sod 
yielded  up  such  money,  &c.  {I). 

The  act  of  43  Eltz.  ^ve  the  original  right  of  appeal  against  paiid 
officers'  accounts,  which  was  extended  by  17  G.  It.  (m),  giving  sn 
appeal  to  the  next  general  or  quarter  sesNons  of  the  peace  for  the 
county,  riding,  division,  corporation,  or  franchise  where  such  perish, 
township,  or  place  lies  (as  in  the  case  of  a  poor-rate),  by  any  peisoe 
having  a  material  objection  to  such  account  or  any  part  thereof,  or 
aggrieved  by  any  neglect,  att,  or  thing  done  or  omitted  by  the  chnrcb- 
wardens  and  overseers  of  the  poor,  or  by  any  justice  of  peace.  There 
is  a.  similar  remedy  against  tlie  accounts  of  an  assistant  overseer;  an- 
less  there  is  any  limitation  in  his  warrant  of  appointment  to  preveit 
his  being  accountable  to  the  parish  (see  17  G.  II.  c  38,  a.  4)  (n). 

No  such  appeal  lies  by  any  but  a  parishioner  or  party  interested  m 
the  matter  of  the  objection ;  and  if  it  appear  in  evidence  that  he  is  a 
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Am  this  last  ^actment  includes,  in  similar  terms,  apiieals  againsi 
loconDts  of  parish  officers  and  against  poor's  rates,  the  same  general 
nlei  govern  the  notice  and  trial  of  both.  We  have  only,  therefore,  to 
lodce  a  few  points  peculiar  to  the  appeal  against  the  accounts  of  parish 
Mten. 

Ihe  accounts  of  OTerseers  must  be  examined  and  allowed  by  two 
juices  under  the  statutes,  before  they  become  the  subjects  of  appeal  (^)« 


To  what  Sessions  Appeal  must  be  made — and  herein  of  Notice  of 
^fpeal^  jrc] — ^The  appeal  must  be  to  the  next  practicable  sessions  after 
^h  allowance  and  publication  by  deposit  with  the  parish  officers  for 
pablic  inspection,  and  after  that  fact  of  depositing  bond  jide  madq 
iiiown  (r)  ;  for  1 7  O.  II.  c.  38,  s.  4  repealed  43  £1.  c.  2,  s.  6,  as  to  the 
tiBke  of  appealing  against  overseers'  accounts,  poor's  rates,  and  appoint- 
■lents  made  by  justices  under  17  G.  11.  c.  38,  s.  3,  of  overseers  in  lieu  of 
those  who  die,  remove  ^m  the  parish,  or  become  insolvent  during  their 
fear  of  office  («) ;  but,  like  those  appeals,  it  may  be  respited  till  the 
ensuing  session,  if  reasonable  notice  of  appeal  be  not  given  (f).    Where 
tbc  accounts  were  delivered  to  the  succeeding  parish  officers  too  late  tq 
enable  them  to  appeal  to  the  next  session,  e,  g.  on  the  first  day  of  that 
(ion,  it  was  held  that  the  appeal  might  be  entered  and  tried  at  the 
(ion  next  ensuing.     And  if,  in  the  interval,  no  proper  notice  of  ap- 
peal is  given,  the  session  may,  notwithstanding,  if  they  see  fit,  respite 
the  hearing  till  the  next  session ;  and  if  they  do  so,  the  court  above  will 
not  interfere  by  mandamus{u).     Again,  if  the  allowance  did  not  take 
place  till  the  last  day  for  giving  notice  of  appeal  for  the  next  session, 
and  was  not  then  known  to  the  appellant,  he  may  enter  and  try  his  ap- 
peal at  the  session  next  ensuing  (v).     The  notice  of  appeal  must  be  in 
^writing,  signed  by  the  party  giving  it,  or,  as  it  seems,  by  his  attorney, 
if  expressed  to  act  as  such(tt;) ;  and  must  set  out  not  only  the  items  ob- 
jected to,  but  the  nature  and  grounds  of  the  objections  which  form 
the  particular  causes  of  appeal  against  them  (a?).     But  the  notice  need 


(f)  S.  T.  Wkitear,  3  Barr.  1365. 

(r)  R.  T.  W^iU,  7  Ad.  &  E.  461, 469, 

«ppitnriDg  J2.  ▼.  Tkackwell,  4  B.  &  Cr. 

62.    See  R.  ▼.   Worcetterthire    (Jus- 

tkm),  5  M.  &  S.  457 ;  H.  ?.  Berkthire 

{JMaiie€$),  1  Bott,  308. 

(«)  R,  ¥.  Tkmekwell  and  oihert,  4  B.  & 
Cr.  62 ;  12.  ▼.  Warettterghire  (Justieei), 
&  M .  &  S.  457 ;  R.  v.  IMtrteMire  (Jus- 
titei),  15  Eait,  200. 

(0  17  G.  II.  c.  38,  f.  4  enacts,  re- 
ipecting  this  appeal  when  lodged  at  the 
Bat  MMiona,  that "  if  it  shall  appear  to 


the  justices  that  reasonable  notice  was 
not  given,  they  shall  adjourn  the  ap)>eal 
to  the  next  quarter  sessions,  and  then 
and  there  finally  hear  and  determine  the 
tame.'' 

(«)  R,  ▼.  Thaekwell  and  others,  4  B. 
Sc  Cr.  62. 

(e)  R.  Y.  Dorsetshire  (Justices),  15 
East,  200. 

(it)  Post,  p.  726. 

(jf)  41  G.  III.  c.  23,  s.  4;  R.  t. 
Sheard,  2  B.  &  C.  856 ;  R.  ▼.  Mayall, 
3  D.  &  R.  383. 
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not  state  (he  [tppellaot  to  be  a  jjaristiioner  or  ag 
•een  that  proof  at  the  hearing  that  he  was 
■onal  interest  In  the  correctaess  of  the  acc< 
appeal  {x).  If  the  parish  nioaey  has  not  been  i 
churchwardens,  but  by  the  overseers  alone,  aD< 
Dp  and  passed  in  their  names  only,  the  m 
directed  to  the  overseers  only,  and  will  be  goo 
afterwards  entered  as  against  the  churcliwardi 
•eera  (y).  But  it  would  be  advisable  to  direct 
whose  accounts  are  appealed  against,  naming  t 
or  lately"  churchwardens  and  overseers,  accor 
deliver  or  leave  it  at  the  places  of  abode  of  all 


Hearing  of  Appeal  against  Paush  Office\ 
hearing,  after  proof  or  admission  of  service  of 
usually  begin. 


Waiver  of  Notice  of  Appi 
overseers,  signified  by  them 
tile  appeal,  though  no  notice 
grounds  of  appent  not  stated  in 
to  admit  certain  facts  in  order 
ihe  face  of  it,  will  not  give  the 
onless  signed  in  open  court 
balance  sheet  is  not  a  sufficient 
Ibr  it  will  not  show  what  sums 


,] — The  session! 
their  attorney  ii 
has  been  give 
thff  notice  (a), 
lo  waive  obj« 
sessions  jurisdl 
by  the  respont 
.  "account"  will 
have  been  ratec 
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So  charges  for  a  salary  paid  to  one  of  the  overseers  themselves  {f)^ 
or  for  poundage  paid  to  a  collector  employed  by  them  pursuant  to  a 
resolution  of  a  vestry  (^),  or  for  defending  an  appeal  against  the  ac- 
counts (A),  cannot  be  allowed.  So  payments  made  to  induce  the 
marriage  of  a  pregnant  female,  seem  unsanctioned  by  any  law  for 
relief  of  the  poor(t).  We  have  seen  that  the  expense  of  a  prosecution 
for  assaulting  a  constable  in  execution  of  his  duty  cannot  be  allowed 
ID  parish  accounts  (J) ;  and  it  seems  that  a  rate  voted  by  vestry  for 
the  purpose  of  meeting  past  disbursements,  and  applied  to  that  retro- 
spective purpose,  may  be  disallowed  on  the  accounts,  if  the  objection 
does  not  appear  on  the  rate  itself  (A):  but  overseers  may  take  credit 
in  their  accounts  for  payments  which  they  are  called  on  by  l^al 
process  or  order,  or  by  statute,  to  make ;  as,  for  instance,  for  pay- 
ments in  relief  of  the  poor  under  43  El.  c.  2,  22  G.  III.  c.  83,  and  41 
G.  III.  c.  9 ;  for  county  rate  (/) ;  for  an  assistant  overseer  (m) ;  for  sums 
l^;ally  paid  to  constables  (n),  or  as  premiums  with  parish  boys  appren- 
ticed to  the  sea  service  (o),  or  for  providing  work  for  children,  for 
indigent  parents,  and  for  persons  having  no  means  of  livelihood  (;i); 
or  for  money  retained  to  reimburse  themselves  sums  advanced  by  them 
within  the  year  for  relief  of  the  poor  (^),  while  there  was  no  rate,  or 
during  an  appeal  brought  to  quash  the  whole  rate  (r) ;  or  for  monies 
pud  to  recoup  advances  by  a  preceding  overseer,  in  respect  of  rates 
in  arrear  to  him  at  the  expiration  of  his  office  {s).  Several  of  the 
above  acts  expressly  direct  overseers  to  charge  these  sums  in  their 
accounts.  So  they  may  take  credit  for  their  bare  expenses  (t\  and,  as 
it  seems,  for  law  expenses  incurred  with  concurrence  of  the  vestry  (u). 


(f)  H.  V.  Clyde,  2  M.  &  S.  323. 

fjf)  H,  ▼.  Gwyer  and  another,  2  Ad. 
&  EL  216 ;  4  M.  &  R.  158,  8.  C. 

JL  ▼.  John  JoJknton,  5  Ad.  &  E.  34  0. 
See  4  Barn,  by  Chitty,  28th  ed. 
841 

(i)  R.  T.  Bird  et  at.  2  B.  &  Aid.  522. 
Amie,  p.  675 ;  and  H.  ▼.  Fowler  and 
oikerg,  1  Ad.  &  £11.  836. 

(i)  R.  ▼.  Sillifani,  4  Ad.  &  E.  354. 
Cue  of  a  church  rate,  cited  1  P.  Sc  D. 
€25 ;  9  Ad.  &  E.  872. 

(i)  12  G.  II.  c.  29,  f.  2. 

(m)  59  G.  III.  c.  12, 8.  7.  This  chaiige 
hid  been  diiaUowed  before  this  act, 
thoogh  aanctioiied  by  a  Tcstry,  R.  ▼. 
WaM,  I  Bott,  231 ;  4  Dong.  236 ;  and 
fee  R,  V.  Owyer  mi  anoti&r,  2  Ad«  Sc 


£11.  216  ;  4  N.  &  M.  158,  S,  C:  ante, 
p.  631. 

(r)  18  0.  III.  c.  19,8.3,4. 

(o)  2  &  3  A.  c.  6,  8.  2. 

(p)  43  Ei.  c.  2. 

(q)  R,  V.  Goodeheap,  6  T.  R.  159. 

(r)  41  G.  III.  c.  23,  s.  9.  See  7Vii0- 
nejf*M  case,  Salk.  531 ;  JR.  v.  Rotkerhiike, 
8  Mod.  338. 

(«)  17  G.  II.  c.  38,  8. 11. 

(/)  Per  Atton,  J.,  in  7K.  ▼.  Athbtam" 
ham,  2  Nol.  P.  L.  443, 462,  n. 

(u)  See  ante,  p.  675 ;  and  4  Vin. 
530,  MS.  The  instructions  of  the  poor- 
law  commissioners  to  overseers  respect- 
ing allowance  of  their  accounts,  idTord 
much  information  on  the  subject.  They 
bear  date,  1  March,  1836.  . 
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No  jastice,  rated  u  occuper  or  inhalHtaDt  in  the  p«rHh<»tinn>> 
■hip,  cao  vote  in  detenniaiDg  the  appeal  (v) ;  or  even  on  the  qoo- 
tion  whether  a  case  shall  be  g^ranted  for  the  opioioa  of  the  couft 
above  (to). 

Judgment,  Cottt,  ^.] — If,  on  the  hearing,  the  respondents  do  Ml 
sustain  the  propriety  of  each  item  to  the  satisfaction  of  the  couit,  Ik 
judgment  is,  that  particular  items  be  disallowed  or  diminished,  ud 
that  the  balance  becoming  due  thereupon  from  the  reqwndeoli  be 
paid  over  to  their  Bucceuora  in  office,  the  then  overseen.  Their  JKlf 
meut  may  also  proceed  to  award  reasonable  costs  to  the  sac««lbl 
party,  in  the  same  manner  that  they  are  empowered  to  da  in  settle- 
ment appeals,  by  8  &  9  W.  III.  c.  30  (x).  If  the  sessions  disdiov 
items,  but  omit  to  order  the  balance  which  remains  due  to  be  pud 
over,  two  justices  out  of  sessions  have  power  to  order  its  psyamt 
under  43  El.c.  2,s.  4,  and  17G.  II.  c.  38,  s.  3,  as  if  there  had  bca 
no  appeal :  and  if  they  refuse  to  do  so,  will  be  compelled  by  mos- 
damus  (y). 

Appeal  againtt  the  Diiallowance  of  Overtetrt'  Accomitt.'] — By  50 
G.  III.  c.  49  (z),  power  was  conferred  on  justices  in  special  senioei 
to  strike  out  and  altogether  disallow,  or  reduce,  as  they  see  fit,  itmi 
charged  in  an  overseer's  account ;  a  power  which  they  had  not  pre- 
viously enjoyed.  By  that  act  it  is  provided,  that  in  all  cases  wbm 
any  such  account  is  required  to  be  made  and  yielded,  and  to  be  vugatl 
and  attested  as  aforesaid,  by  virtue  of  the  aforesaid  last  recited  Sd, 
every  such  account  should  be  submitted  by  the  churchwardens  and 
overseers  to  two  or  more  justices  of  the  peace  of  the  county,  < 


DISALLOWANCE   OF   OVERSEERS'   ACCOUNTS.  707 

iccount,  and  to  administer  an  oath  or  affirmation  to  siich  church- 
wardens and  overseers  of  the  truth  of  such  account,  and  to  disallow 
and  strike  out  of  every  such  account  all  such  charges  and  payments 
as  they  shall  deem  to  be  unfounded »  and  to  reduce  such  as  they  shall 
d^em  to  be  exorbitant »  specifying  upon  or  at  the  foot  of  such  account 
every  such  charge  or  payment,  and  its  amount,  so  far  as  such  justice 
shall  disallow  or  reduce  the  same,  and  the  cause  for  which  the  same 
was  disallowed  or  reduced ;  and  it  shall  be  lawful  for  such  two  or 
wooie  justices,  and  they  are  hereby  required  to  signify  their  allowance 
and  approbation  of  any  such  account  under  their  hands,  and  to  sign 
and  attest  tlie  caption  of  the  same  at  the  foot  of  such  account,  in 
manner  directed  by  17  6. 11.  c.  38,  s.  1. 

By  another  clause  of  50  G.  III.  the  special  sessions  may  grant 
warrant  to  parish  officers  to  levy  a  balance  due  from  their  prede- 
cessors  by  distress ;  and  after  granting  it,  they  have  no  right  to  sus* 
pend  its  execution  on  account  of  a  doubt  whether  the  balance  had 
been  correctly  ascertained  (6). 

Tlie  clause  giving  an  appeal  is  as  follows  (c) : — **  If  any  such  church- 
wardens and  overseers,  or  any  of  them,  shall  feel  themselves,  himself, 
or  herself  aggrieved  by  the  disallowance  or  reduction  of  any  such 
charges  or  payments,  and  be  desirous  of  appealing  against  any  order 
in  that  respect,  made  by  any  such  two  or  more  justices  of  the  peace, 
it  shall  and  may  be  lawful  for  him,  her,  or  them  to  enter  an  appeal 
against  such  order  at  the  next  general  or  quarter  sessions  {d)  to  be 
iiolden  next  after  the  tenth  day  from  the  making  of  such  order,  he, 
■bey  or  they  having  first  paid  or  delivered  over  to  the  succeeding 
eharchwardens  and  overseers  such  sum  and  sums  of  money,  goods 
and  chattels,  and  other  things,  as,  on  the  face  of  the  account  which 
shall  have  been  submitted  by  him,  her,  or  them  to  such  two  or  more 
jnstices  in  manner  aforesaid,  shall  appear  and  be  admitted  to  be  due 
and  owing  from  him,  her,  or  them,  or  remaining  in  his,  her,  or  their 
hands,  and  having  also  entered  into  a  recognizance^  before  one  or 
more  such  justice  or  justices  before  whom  such  recognizance  shall  be 
Acknowledged,  in  not  less  than  double  the  sum  or  value  in  dispute,  to 
enter  such  appeal  at  such  next  general  or  quarter  sessions,  and  abide 


{h)  Bmrom  t.  Luicombe,  3  Ad.  &  E.  (e)  Sect.  2.\ 

m ;  and  puere,  if  the  arrear  had  not  (d)  See  R.  ▼.  LontUm  (/M/icet),  15 

nkted,  vix.  if  the  halance  had  not  been  East,  632. 
paid  before  the  warrant  was  ligned. 

z  z2 
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by  BQch  Older  as  iball  ftt  tbtt,  or  anj  sabaeqneDt  aenion*,  be  wait 
on  such  appeal:  atkl  it  ahall  and  may  be  UwrnI  for  tbe  jiutknaf 
the  peace  aaaembled  at  auch  general  or  quarter  aeaaioDi,  on  proof  of 
the  matter  aforetaid,  and  on  the  production  of  anch  recognizance, tid 
proof  of  tbe  aame  haring  been  duly  entered  into,  to  adjourn  lod 
appeal  if  they  shall  aee  occbhod,  or  to  bear  the  same,  and  to  cumiM 
into  and  confirm  or  reverse  such  disallowasce  or  reduction,  in  im 
whole  or  in  part,  as  to  such  justicei  at  such  aessions  shall  itai 
just." 

SequiriieM  bt/ort  mitring  Appeal.]— The  balance  of  money, *it!i 
such  goods,  &c.  aa,  on  tbe  face  of  the  account  as  originally  submittel 
to  the  justices,  appear  and  are  admitted  to  be  due  from  him,  or  to 
remain  in  hand,  must  be  delivered  over  to  the  succeeding  piM 
officers,  and  a  recognizance  must  be  given  in  double  the  sum  is  dis- 
pute, conditioned  to  enter  the  appeal  at  the  next  sessions,  and  to 
abide  by  such  order  as  shall  then  or  at  any  subsequent  session  be 
made  on  such  appeal.  But  no  notice  of  appeal  is  requisite,  as  Ik 
entering  into  recognizance  is  deemed  sufficient  notice  (e).  Tbebett 
course  is  to  enter  into  the  recogniiance  before  the  same  justices  «bo 
disallowed  the  items,  that  they  may  have  fair  intimation  of  the  paitj'i 
intention  to  appeal  against  their  decision,  which  appears  to  constitnle 
them  respondents.  This  practice  is  the  more  to  be  recommended,  u 
the  sessions  have  a  general  power  to  adjourn  the  hearing  of  the  appcd, 
if  they  think  that  justice  will  not  be  done  from  tbe  want  of  knowlei^ 
by  the  respondents  that  the  recognizance  had  been  given.  A  fa 
practitioner  will  also  give  due  notice  of  appeal  to  tbe  justices,  and  abo 
to  the  existing  parish  officers  (who  are  interested  on  behalf  of  their 
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I,  it  shooU  be  produced  by  the  clerk  of  the  peace.  No  notice  of 
il  need  be  proved.  The  respondents  should  begin  by  showing  the 
ss  lor  disallowing  the  items.  The  judgment  may  be  either  to 
m  or  rererse  the  disallowance  or  reduction ;  and  the  costs  in- 
i  by  parish  officers  on  any  such  appeal  may  be  given  to  them, 
Je  oat  of  the  poor-ra^  of  the  parish  (/).  The  certiorari  is  taken 
%a  to  **  orders  or  proceedings"  of  general  or  quarter  sessions, 
tices,  made  or  had  under  50  G.  III.  c.  49  (g). 

50  6.  III.  c  49, 1.  2.  iieet)  m  re  Warfield  {Otemen)^  pend- 

U.  sect.  5.    Ste  R,  Y,  Bird  ei  ai.      ing  in  Q.  B.  HiL  1841. 
:  Aid.  522 ;   JL  t.  Berit  (/«•• 


CHAPTER  XI. 

OF  APPEALS  AGAINST  OROBBS  OF  REMOVAL. 


— Q/"  OrJtrt  ^Rtmetml. 

—Of  Ikt  Sight  nf  Apftat  agmut  m  Order  nf  Semoval,  mud  to  wUt  Sa- 
jiMH;  and  irrtim,  nf  lU  Notice  qf  Apfttl,  Statemtat  qf  Onindi  ^ 
Appeal,  amd  other  llattert  neeeuary  la  the  regmlmr  Extrcite  rf  lU 
Right. 

—qf  Sctllemnt  bf  Krli. 

—Of  Selllement  bf  Pwrt*leg», 

—Of  Selllement  by  itarriage. 

—Of  Setllemtnt  bg  Apprenlteeeh^. 

—Of  Settlement  bg  Hiriitf  and  Serviee. 

—Of  Selllement  by  Renting  a  nnemenl. 

—Of  Selllement  by  Paying  Par«ehiai  Tknt. 

—Qf  Settlement  by  Etlale. 

.—Of  Settlement  by  Servimg  on  Anmuat  Qglee. 

—qf  Settlement  by  Aehuneledgment,  tU.  by  CrrtiJUmIe,  ReS^,  w  Km- 
^ipeal  agmml  Order  q/'  Rtm«*td, 

-Of  the  TVioJ  and  Determination  qf  Appeale  againat  Ordart  qf  Stamd; 
and  htrein  qfAmendmenli  qf  Orden,  t[t.  by  the  Bmtimu. 
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shall  come  to  inhabit,  by  their  ^warrant  to  remove  and  convey  such  per- 
son to  such  parish  where  he  was  last  legally  settled,  either  as  a  native 
householder,  sojourner,  apprentice  or  servant,  for  the  space  of  forty 
dBLjB  at  the  least,  unless  he  shall  give  sufficient  security  for  the  dis- 
charge of  the  parish,  to  be  allowed  by  the  said  justices ;"  subject  to 
an  appeal  by  any  parties  thinking  themselves  aggrieved,  to  the  next, 
quarter  sessions  for  the  county  (^). 

Tliis  act  has  been  since  altered  by  extending  the  power  of  removal 
to  any  period  whatever,  unless  forty  days'  notice  in  writing  of  the 
party's  residence  has  been  given  to  the  parish  officers  (A) ;  and  by 
limiting  the  same  power  to  parties  actually  chargeable  (t) :  for  in^ 
stance,  to  persons  obtaining  relief  (y),  and  from  one  of  the  parish 
officers  (A).  The  only  persons  who  can  now  be  removed  to  their 
places  of  settlement  as  **  actually  chargeable,"  without  being  so  in 
fact,  are  persons  convicted  of  felony  (/),  or  as  rogues  and  vagabonds, 
or  as  idle  and  disorderly  persons  under  the  vagrant  act  (m),  or  who 
appear  to  two  justices  of  the  division  where  they  reside,  upon  oath  of 
one  witness  at  least,  to  be  of  evil  fame  or  reputed  thieves,  not  being 
able  to  give  a  satisfactory  account  of  their  way  of  living  (ti). 

Again,  a  husband  or  father,  to  or  on  account  of  whose  wife  or  their 
child  being  under  sixteen  years  old,  and  not  blind  or  deaf  and  dumb, 
relief  is  given  (o);  or  who,  having  married  after  I4th  August,  1834, 
a  woman  having  at  her  marriage  a  child  legitimate  or  not,  to  or  on  ac- 
count of  which  child  not  being  sixteen  years  old,  and  its  mother  being 
alive  (j9),  relief  is  given  ; — may  be  removed  as  **  actually  chargeable," 
by  the  effect  of  the  new  poor  law  act.  The  situation  of  a  widow 
having  a  child  under  sixteen  (^),  and  of  the  mother  of  an  illegitimate 
child  which  is  under  sixteen,  and  if  female  is  unmarried,  to  or  on  whose 
account  relief  is  given,  is  similar  (r). 

But  children  of  a  man's  wife  are  not  removable  with  her,  and  the 
subsequent  husband,  to  the  place  of  his  settlement,  unless  it  be  also 


(jf)  As  to  the  present  jarisdiction  over 
appeals  from  parishes  in  boroughs  not 
being  counties  of  themselves,  and  having 
wparate  quarter  sessions,  see  ante,  p. 
». 

(A)  3  &  4  W.  &  M.  c.  11,  s.  10. 

(<)  35  6.III.  c.  101,s.  1. 

(J)  R,  T.  Kingnowdf  Burr.  Sett.  Cas. 
392. 

(Jc)  Ibid. :  and  Grtat  Bedwin  v.  Wilcot, 
•A  163. 

(/)  35  G.  III.  c.  101,  B.  5. 


(m)  5  G.  TV.  c.  83,  s.  20. 

(»)  35  G.  III.c.  101,  s.  5. 

(o)  4  &  5  W.  IV.  c.  76,  s.  56. 

(p)  Id,  s.  57.  As  to  the  general  lia- 
bility of  a  husband  to  maintain  his  wife's 
children  bom  before  their  marriage,  see 
Lang  t.  Spieer,  T.  &  Gr.  358  ;  1  M.  & 
W.  129,  S,  C.  Qu,  if  relief  to  such  a  child, 
being  blind  or  deaf  and  dumb,  would  be 
relief  to  the  husband  under  ss.  56,  57. 

(g)  Id.  s.  56. 

(r)  Id.  s.  71. 
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Aein :  for  the  act  don  not  go  to  far  u  to  cbaogc  their  •etUemmt,  it 
least  before  their  attaining  sixteen  ((). 

It  has  since  been  held,  that  the  children  above  th«  age  of  stna 
yean,  but  under  sixteen,  of  a  woman  who  has  married  again,  inaj,  if 
resident  with  their  mother  in  the  bmilj  of  their  iather-in-law,  ni 
chargeable  to  his  parish,  it  not  being  their  own  place  of  settlement,  bt 
removed  to  the  parish  of  their  late  father's  settkoienl,  notwilhstaodiif 
4  &  5  W.  IV.  c.  76,  s.  57  (0-  It  is  yet  undecided  whether  sncli  a 
child,  under  the  age  of  seven,  can  be  so  removed  (u).  The  act  seeu 
totally  to  disregard  the  separation  of  mothers  from  children  of  aojige. 
The  inconvenience  of  removing  children  to  a  place  at  a  distance  (nm 
the  husband  who  is  to  maintain  tliem,  ts  clear  (v).  A  child  was  bora 
basUrd  before  14th  August,  1834,  in  C,  of  a  woman  who  aAerwsidi 
mBrried  and  lived  with  her  husband  in  K,  The  child  remained  st 
nurae  in  W.  It  became  chargedble  there  under  the  age  of  sixteni,  and 
was  removed  to  C,  where,  tinder  the  law  in  force  at  its  birth,  it  bid 
acquired  a  settlement  by  birth.  The  removal  was  held  right,  and  coa- 
sistent  with  4  &  5  W.  IV.  c.  76,  s.  57  (w). 

Unmarried  women,  beit^  with  child,  are  no  longer  remorahle  st 
such  (x) ;  and  though  the  words  of  4  &  5  W.  IV.  c.  76,  s.  69  arc 
limited  to  unmarried  (y)  women,  and  do  not  include  the  case  of  s 
married  woman,  who  in  her  husband's  lifetime  is  pregnant  under  mcfa 
circumstances  of  his  absence,  as  would  make  the  child,  when  bom,  by 
law  a  bastard,  she  seems  within  the  ^irit  of  that  proTiMoa ;  and  fat 
the  same  reason,  vie.  that  no  bastard  is  now  deemed  to  be  settled  in 
the  place  of  its  birth,  but,  on  the  contrary,  in  that  of  its  mother's  set- 
tlement (z). 

Some  relationships  prevent  actual  separation  of  parties  on  rentovsli 
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taktng  jpimce  under  the  poor  laws.  Thus,  children  under  seven  years 
M  most  be  sent  with  their  mothers  for  nurture  (a) ;  nor  can  a  wife  be 
«pumted  from  her  husband,  though  he  be  not  a  native  of  England  or 
Wmlie»^  nnd  has  no  settlement  there,  but  she  must  be  removed  with 
in  (6)  ;  nor  a  servant  from  his  master,  except  on  complaint  of  the 
itter  (c)  ;  but  a  married  woman  may  be  removed  to  her  own  or  her 
flriMnd's  settlement,  unless  it  is  proved  as  a  &ct  by  express  evidence 
hat  she  was  living  in  the  same  parish  with  her  husband,  or  that  she 
m»  been  sent  to  a  parish  where  he  is  not  resident;  for  the  court 
wOX  not  presume  that  the  husband  was  resident  in  the  removing 
panahy  or  that  he  was  not  resident  in  that  to  which  the  removal  was 
■nde  (d). 

Tlie  existing  law  for  removing  natives  of  Scotland,  Ireland,  Man,  or 
SciDy ,  not  settled  in  England  or  Wales,  and  becoming  chargeable  there 
bij  themselves  or  their  ftimilies,  is  contained  in  3  &  4  W.  IV.  c.  40  (e), 
irtich  repeals  so  much  of  the  vagrant  acts,  17  G.  II.  c.  5,  59  G.  III. 
e.  12,  and  5  G.  IV.  c«  83,  s.  2,  as  governed  the  removals  of  such  per- 
lyVtz.  by  passes,  and  authorizes  two  justices,  on  complaint  of  over- 
ly after  examining  into  the  facts,  to  remove  such  persons  by  order 
\rf  tea  or  land  to  Scotland,  &c.  in  the  manner  directed  by  the  quarter 
sessions  for  the  county,  borough,  or  liberty,  at  the  expense  of  the 
complaining  parish,  to  be  repaid  out  of  the  county  rate  raised  in  the 
county,  &c.  in  which  it  is  situate,  or  from  a  rate  to  be  specially  raised 
Vj  the  justices  of  places  not  contributing  to  a  county  rate.    The  same 
lepeal  had  been  effected  by  1 1  G.  IV.  c.  5,  as  to  natives  of  Guernsey 
cr  Jersey  becoming  chargeable  by  themselves  or  their  families  in 
England.     By  that  act,  two  justices,  on  complaint  of  overseers,  may 
examine  into  the  place  of  birth  of  such  persons,  and  whether  any  of 
them  or  their  children  has  gained  a  settlement  in  England  ;  and  may, 
by  order  of  removal,  **  cause  such  poor  person,  his  wife,  and  such  of 
kii  or  her  children  so  chargeable  as  shall  not  have  gained  a  settlement 
in  England,  to  be  removed  by  and  at  the  expense  of  the  complaining 
parish  to  the  place  of  his  or  her  birth/' 

Removals  by  and  to  Townships  maintaining  their  own  Poor,  and 

(«)  Wamgfwd  t.  Brandon,  Carthew,  (d)  St.  MichaeVa  {Bath)  v.  Nunney, 

449;  2  Salk.  482.    As  to  the  age  of  Stra.  544  ;  iZ.  v. /nm  Jc/on,  Barr.  S.  C. 

wirture,  lee  litt.  Sect.  123 ;   5  T.  R.  153;   R,  v.  Stockton,  5  B.  &  Ad,  546.* 

471 ;  Foiter,  70 ;  4  C.  &  P.  236.  See  post,  Settlement  by  Marriage. 

(*)  R.  f .  Leeds,  4  B.  &  Aid.  498 ;  R.  («)  Continaed  by  7  W.  IV.  &  1 V.  c.  1 6, 

▼.  Carleton^  Burr.  S.  C.  813.  and  3  &  4  V.  c.  27,  to  the  end  of  the 

(c)  Farringdon  t.  Witty,  2  Salk.  527.  session  next  after  1st  Aug.  1843. 
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Apptalt  contequent  Ihereo*.] — The  pariih  of  Ujwell  bad  no  puiili 
officers  of  its  own,  but  contained  KrenJ  liainlets,  each  of  whicli  np- 
ported  iti  own  poor  and  appointed  its  own  oreraeen  aad  chunk- 
wardens.  Aa  order  of  removal  directed  to  the  chnrcbwardeni  ud 
OTerseen  of  the  pariah  of  L.  waa  delivered  with  the  pauper  to  the 
overseerB  of  one  of  the  hamleU  called  Treganmaur,  llie  oveneen  tf 
the  hamlet  gave  notice  of  appeal,  and  the  sesuons  were  held  booad  to 
hear  the  appeal,  for  the  aerrice  of  the  order  of  removal  on  them  pre- 
eluded  objection  to  the  appeal  or  notice,  on  the  gronnd  of  the  appelUot'i 
not  being  named  in  the  order  (y).  An  order  of  removal  directed  to 
the  overseen  of  a  parish,  which  qitd  parish  has  no  overseen  or  poor- 
rate,  is  bad  (g). 

Hxamination  of  a  Pauper,] — Before  an  order  of  removal  is  made, 
the  pauper  ought  to  be  aummoned  and  examined  aa  lo  hiaaettlement; 
but  if  it  happen  that  by  age,  illness,  or  infirmity,  he  cannot  attend  M 
the  meeting  of  two  justices,  his  examination  may  be  taken  by  one 
justice,  who  may  report  it  to  another  acting  in  the  same  division,  and 
both  together  may  make  the  order  (A).  But  it  is  not  essential  to  tie 
validityoftheorder  that  the  pauper  should  be  examined  at  all;  it  may 
be  made  on  the  evidence  of  others  (t). 

(/)  R.T.  Carmarllinallire^Jiaiicet),  ship  mlgbt  reucuublr  appidoid,  tU 

4  B.  &  Adol.  Ses.  if  tbtj  &d  not  appnl,  the  onlar  wodl 

Tha  paruh    of  Bighop'a  Woimonth  ntop  thai  frcRn  shovinf  oa  ■  fitMi 

hu  no  oTerMcn  of  iU  o*ra ;  each  of  the  occuioii  that  the  pauper  waa  not  aeUM 

•even  towoshipi  in   it,  Including  onB  of  there:  JI.  T.  BUlU^'t  Wimi m»mti,  SB. 

the  lame  name  ai  the  pariah,  appointias  &  AdoL  942,  aad  JL  t.  KirHy  gfylar, 

•eparate  oieraeen.     Another  townihip  2  Bott,  67^.  were  relied  on  by  the  coarti 
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The  following  is  the  form  of  an  order  of  removal : — 
Onm/y  qf  Salop,  \To  the  churchwardenB  and  oTerseen  of  the  poor  of  the  pariih  of 


} 


to  wii,  j  Preston  Gabbals,  in  the  said  county  of  Salop,  and  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Astley  Abbots,  in  the 
same  conntj,  and  to  each  of  them  (j). 
Upon  the  complaint  of  the  churchwardens  and  orerseers  of  the  poor  of  the  parish 
of  Preston  Gabbals  aforesaid  {k),  nnto  us  whose  names  are  hereunto  set  and  seals 
•flixed,  being  two  of  her  majesty's  justices  of  the  peace  in  and  for  the  said  county 
of  Salop,  one  of  us  being  of  the  quorum  (I),  that  A.  B.,  M.  his  wife,  H.  B.  their 
0OOy  aged  seven  years,  E.  B.  their  daughter,  aged  fire  years,  and  C.  B.  their  daughter, 
aged  three  years  (m),  hare  come  to  inhabit  in  the  said  parish  of  Preston  Gubbals,  not 
having  gained  a  last  legal  settlement  there  (n)  ;  and  that  the  said  A.  B.,  M.  his  wife, 
and  H.  fi.,  E.  B.,  and  C.  fi.  their  children,  are  actually  chargeable  to  the  said  parish 
of  Preston  Gubbals ;  we,  the  said  justices,  upon  due  proof  made  thereof,  as  well 
vpon  examination  of  the  said  A.  B.  on  oath  as  otherwise,  and  likewise  upon  due  con- 
sideration had  of  the  premises,  do  adjudge  the  same  to  be  true  (o) ;  and  we  do  like- 
wise  adjudge  that  the  lawful  settlement  of  them  the  said  A.  B.,  M.  his  said  wife,  and 
H.  B.,  E.  B.,  and  C.  B.  their  said  children,  is  in  the  said  parish  of  Astley  Abbots,  in 
the  said  county  of  Salop  (p).  We  do  therefore  require  you  the  churchwardens  and 
overseers  of  the  said  parish  of  Preston  Gubbals,  or  some  or  one  of  you,  to  convey 
the  said  A.  B.,  M.  his  wife,  and  H.  B.,  E.  B.,  and  C.  B.  their  children,  from  and  out 


(/)  It  has  been  holden  that  the  direc- 
tion of  an  order  of  removal  to  "the 
churchwardens  and  overseers  of  the  poor 
of  the  parith,  towtuhip,  or  dhiiion  of 
Ulverstone,"  is  good ;  R,  v.  Uiventone, 
7  T.  R.  375. 

(k)  This  statement  of  complaint  made 
by  the  parish  officers  is  necessary ;  for 
the  magistrates  have  no  power  to  remove 
OB  the  complaint  of  any  other;  per 
Hoit,  C.  J.,  WetionRivero  v.  St.  Feier^a, 
2  Salk.  492. 

(/)  The  authority  of  the  magistrates 
should  be  thus  expressly  shown,  as  it 
eannot  be  supplied  by  implication,  Anon. 
Salk.  473;  Walton  v.  Chetterfield,  5 
Mod.  322 ;  for  in  inferior  courts  and 
proeeedings  by  magistrates  the  maxim 
ommia  prmtummntur  rite  out  acta  does 
not  w>ply ;  R*  v.  All  Saintt,  Souihamp^ 
torn  (]M.)»  7  B.  &  C.  785.  See  R.  v. 
CKiy,  Stnu  476;  R.  v.  Long,  1  M.  &  Ryl. 
139  ;  R.  V.  Huleot,  6  T.  R.  583 ;  but 
by  26  G.  II.  c.  27,  no  order  shall  be 
set  aside  for  not  expressing  that  one  of 
the  magistrates  is  of  the  quorum. 

(ai)  The  wife  and  chUdren  must  be 
named;  Flixton  v:  Roytton,  I  Sess. 
Cas.  II ;  Urid.  4  Bum  J.,  28th  ed.  864. 

The  established  rule  is,  that  when 
children  are  sent  under  their  father's 
settlement,  either  their  ages  must  be  set 


out  to  show  they  are  so  young  {vig,  un- 
der seven),  as  not  to  have  gained  a  set- 
tlement for  themselves,  or  Uiere  must  be 
an  express  adjudication  of  their  having 
gained  no  other  settlement ;  and  an  order 
was  quashed  as  to  children  whose  ages 
(and  names)  were  not  stated,  R,  v.  Bow- 
ling.  Burr.  S.  C.  177 :  but  where  an 
order  was  for  the  removal  of  a  man  and 
his  wife  (who  were  named),  and  *'  their 
four  children" (ooAitting  names  and  ages), 
Coleridge,  J.,  said  this  was  not  a  defect 
apparent  on  the  face  of  the  order,  R.  v. 
Withemwick,  6  Ad.  &  E.  273.  Semble^ 
if  they  had  known  their  names,  &c.  the 
omission  should  be  stated  as  ground  of 
appeal,  S.  C.  See  R.  v.  Bromyard,  8  B. 
&  C.  240,  as  to  amending  such  an  error, 
(a)  The  statement  t£it  the  paupers 
have  come  to  inhabit,  or  some  other 
words  showing  an  endeavour  to  settle, 
are  material.  See  R.  v.  Bury  St.  Ed' 
mund'e,  10  East,  25. 

(o)  The  adjudication  must  be  positive ; 
if  the  justices  say  "tre  believe  to  ie 
true**  it  is  bad;  SlalHnghorough  v. 
FUucley,  I  Sess.  Cas.  131. 

(jpi)  The  adjudication  of  the  place  of 
settlement  must  also  be  positive ;  if  it  be 
"  according  to  our  knowledge,"  it  will 
be  defective,  R.  v.  St.  Mary  Ottery, 
Sett.  &  Rem.  32. 
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of  joar  ttld  puiih,  to  tk»  mU  puiib  of  Attlej  JUtboti,  and  thm  to  dcfitn  ti  Ik 
cbBTchwardeii*  ukI  ooenecr*  of  the  poor  Uiere,  or  ta  uow  or  om  of  then,  timber 
with  thii  order,  or  *  true  copj  thereof,  at  the  iame  time  ihowing  tbem  the  oripnl; 
and  we  do  alio  herebj  require  70a  the  aaid  chDrchwardenaandoreraeeiiortlKrsat 
of  the  aaid  pariih  of  Aatlej  Abbota,  to  recdve  and  pronde  tat  them  ai  inbabirnti 
of  jonrpariih. 

OiTen  nndar  our  hand*  and  aeala,  tho  ■  daj  of in  Oie  jear  of  ov 

Lord  1828.  L.  H. 

G.  K. 

Sutpension  of  Order  of  Removal — Returning  after  Removal.}--lf 
tbe  pauper,  by  reason  oratckneiB  or  infirmity,  be  unable  to  travel,  the 
justices  making  the  order  may  suspend  its  execution  by  indoneoieat 
on  the  back,  until  such  time  as  it  shall  appear  to  tbem  that  it  can  be 
executed  with  safety  (9),  and  no  act  of  the  pauper  in  the  inteml, 
e.  ff.  occupying  and  renting  a  tenement  of  10^.  a  year,  will  alter  hb 
settlement  (r) ;  and  if  circumstances  require  the  snapension  as  to  odc 
member  of  a  family,  the  order  will  be  suspended  also  as  to  otben. 
The  costs  incurred  during  the  suspension  are  to  be  paid  by  the  pariih 
to  which  the  pauper  is  removed  by  tbe  principal  order,  which  may  be 
levied  by  distress  and  sale  of  the  goods  of  the  parish  officers  refusing 
to  pay,  and  not  paying  or  giving  notice  of  appeal  within  three  dajt 
after  demand ;  where  the  charges  exceed  20/,  a  right  of  appeal  agsiast 
them  is  distinctly  given  {s).  Returning  after  actual  removal  Menu  do 
offence  since  35  G.  III.  c.  101 ;  for  tbe  pauper  may  return  with  means, 
and  not  be  actually  chargeable  (i). 

Signing  Order — Rtmouing  Pauper — Serving  Copt/ — and  Notice  of 
Ckargeabiliti/.]—'T]it  best  practice  is  that  duplicate  copies  of  the  order 

should  !«  sipneii  by  tbe  magistrates,  so  as  10  make  two  originaU («1 ; 
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peace  at  the  next  quarter  sessions,  there  to  remain  as  a  conclusive 
record  of  the  setllement,  should  no  appeal  be  entered  a^inst  it. 


Abandoning  and  superseding  Orders  of  RemovalJ] — Justices  sur- 
into  making  an  order,  may,  before  its  execution  by  removal,  (and 
before  an  appeal  is  duly  entered  against  it  at  the  quarter  sessions  {w),) 
sapersede  it  of  their  own  authority,  and  without  consent  of  the  removing 
parish,  by  supersedeas  under  their  hands  and  seals  (x).  There  are  two 
ways  of  getting  rid  of  an  order  of  removal  after  its  execution :  one  by 
consent  of  the  parish,  in  whose  favour  it  is  made,  that  it  shall  be 
abandoned ;  and  the  other  by  waiting  till  the  time  of  appeal  arrives, 
and  entering  an  appeal  at  the  sessions,  by  whom  it  may  be  quashed,  if 
not  supported  there  {y).  If,  after  the  order,  is  executed,  it  is  super- 
seded by  the  removing  magistrates,  by  consent  of  the  removing  parish, 
and  the  paupers  are  taken  back,  it  is  in  the  discretion  of  the  sessions 
to  receive  and  enter  an  appeal  against  it  or  not,  according  as  they  may 
think  required  by  the  justice  of  the  case  ;  e,g.  if  the  parties  removing 
do  not  choose  to  pay  the  expenses  of  maintenance  incurred  before 
the  supersedeas,  they  may  receive  the  appeal  to  compel  them  to  do  so ; 
but  if  they  are  willing  so  to  pay,  or  if  the  entering  the  appeal  would 
only  cause  it  to  be  tried  in  the  absence  of  a  material  witness  in  gaol 
for  felony,  or  to  be  respited  from  time  to  time  on  that  account  at 
useless  expense,  till  the  imprisonment  ceases,  they  may  refuse  so  to 
enter  it  (z).  But  after  the  appeal  has  been  duly  entered,  it  is  too  late 
for  the  removing  magistrates  to  make  an  order  of  supersedeas  (a). 


Time  of  removing  Pauper  under  Order — Sending  Copy  of  Exami- 
nation by  Removing  Parish,'] — By  4  &  5  W.  IV.  c.  76,  s.  79,  no  poor 
person  shall  be  removed  or  removable  under  any  order  of  removal  from 
any  parish  or  workhouse,  by  reason  of  his  being  chargeable  to  or  re- 
lieved therein,  until  twenty -one  days  after  a  notice  in  writing  {b)  of 


(v)  Beg.  ▼.  MiddUaex  (Juitiees),  3 
P.  &  D.  459. 

(x)  Ptmeras  t.  Rmnbold,  Stra.  6 ;  2 
Bott,  (»31,  as  stated  by  Bay  ley,  J,,  in 
&  B.  &  Aid.  486. 

(y)  Per  Lord  BUenbarougk,  in  R,  t. 
DiddMmy  (Ink.),  12  East,  361,  cited 
hj  BmyUy,  J.,  to  show  that  the  consent 
of  the  removing  parish  only  is  requisite, 
5  B.  a  Ald.487.  See  Nolan,  P.  L.4th 
•d.  236»  499  ;  contra,  JR.  v.  Lkmrkydd, 
Bur.  8.  C.  658. 

(«)  M.  V.  Nmfolk  (JuitietB),  5  B.  & 


Aid.  484.  Recognized,  2  Ad.  &  £. 
373.  The  supersedeas  was  by  consent 
of  the  parish  remoTing,  per  Patteson, 
J.,  in  Banms  t.  Luseombe,  3  Ad.  Sc  E. 
591 ;  5  Nev.  &  Man.  333. 

(a)  JUff.  V.  MiddUstx  (JusHcu), 
supra, 

{b)  Nothing  in  tliis  section  compels 
notice  of  appeal  to  be  given  21  days  bo- 
fore  the  sessions,  unless  their  practice 
requires  it,  R,  v..  Si^oik  (Justices),  4 
Ad.  &  £.  319 ;  5  Nev.  &  M.  503. 
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his  being  to  chargeable  or  relieved,  Kcompanied  bj  a  copy  or  coanlO' 
part  of  the  order  of  removal  of  inch  penon,  and  by  a  copy  0/  At 
examination  (c)  upon  which  such  order  vai  made,  iball  bare  been 
•ent  by  post  or  otherwise  by  the  overseen  or  guardians  of  the  panh 
obtainiDg  such  order,  or  any  three  or  more  of  such  guardiaiis,  to  the 
overaeers  of  the  parish  to  whom  sach  order  shall  be  directed. 

The  whale  of  the  examinatioa  Uken  before  the  justices  should  bt 
sent,  and  not  that  part  only  on  which  the  examination  is  (buodtd; 
and  if  all  is  not  sent  it  is  a  ground  of  appeal  (if). 

If  the  copy  of  «xamtita(H»i(  served  omits  to  state  that  the  paspet 
was  chargeable  to  the  removing  parish,  tha  defect  will  not  be  cared 
by  service  of  the  notice  of  his  chargeability  also  required  by  sect.  79> 
Order  of  removal  quashed  on  that  ground  (s). 

If  the  written  notice  of  chargeability  is  not  served  at  the  same  time 
with  the  copy  of  the  order  of  removal,  the  parish  to  which  the  remonl 
is  made  may  make  the  omission  a  ground  of  appeal  against  the  order  {J). 

Notice  of  an  order  of  removal  was  served  8th  Jane,  1836.  Neil 
sessions  began  June  28th.  Their  practice  required  fourteen  days'  no- 
tice of  appeal.  No  notice  of  appeal  being  given  within  twenty-ose 
days  after  copy  of  order  sent  to  appellant  parish  (under  4  &5  W.IT. 
c.  76,  B.  79),  the  pauper  was  removed  on  Juoe  29.  Notice  of  appesl, 
and  of  the  grounds  thereof,  was  served  on  the  removing  parish  in  tint 
for  the  October  sessions.  Held,  that  an  appeal  lay  to  those  ses- 
sions (jr),  and  comm,  semb,  on  the  ground  that  the  parish  was  i»t 
aggrieved  till  the  actual  removal  of  the  pauper  (A). 

An  order  of  removal  was  served  on  18th  March  ;  the  next  sessioni 
were  held  8th  April.  Seven  days'  notice  of  appeal  was  required  by 
practice  of  the  sessions.      Williamt,  J.,  held,  that  since  sect.  79  tk 
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Notice  of  appeal  against  an  order  of  removal  was  regularly  given 
tinder  sect.  79 :  but  no  proceeding  was  taken  on  it,  and  the  pauper 
was  not  actually  removed  till  nearly  a  year  afler.  The  appellant  then 
gave  a  fresh  notice  of  appeal  against  the  actual  removals,  under  stat. 
13  &  14  C.  II.  c.  12.  The  sessions  refused  to  hear  the  appeal.  Pat- 
ieson^  J.y  held  that  the  first  notice  of  appeal  was  valid.  On  the 
question,  Whether  the  appellant  parish  was  by  such  notice  precluded 
from  giving  a  second  against  the  actual  removal  ?  Paiteson^  J.,  said, 
that  if  the  original  notice  had  been  effectually  followed  up,  and  the 
case  decided,  and  a  new  attempt  at  appeal  were  then  made  after  the 
actual  removal,  he  thought  the  sessions  would  be  right  in  refusing  to 
hear  that  appeal,  as  the  case  would  have  been  in  fact  already  decided. 
He  did  not,  however,  find  any  thing  in  stat.  4  W.  IV.  which  prevented 
the  appellants  from  expressly  or  tacitly  waiving  that  notice,  and  having 
recourse  to  the  proceeding  they  were  entitled  to  adopt  under  stat. 
C.  II.     Rule  absolute  for  mandamus  to  hear  the  case  (J). 

Removal  to  Parish  which  submits  to  receive  Pauper,] — Provided 
always,  that  if  such  overseers  or  guardians  as  last  aforesaid,  or  any 
three  or  more  of  such  guardians,  shall,  by  writing  under  their  hands, 
agree  to  submit  to  such  order,  and  to  receive  such  poor  person,  it 
diall  be  lawful  to  remove  such  poor  person  according  to  the  tenor  of 
such  order,  although  the  said  period  of  twenty-one  days  may  not  have 
elapsed  (^). 

^f  Notice  of  Appeal  is  received  in  Twenty-one  Days,  Pauper  shall 
not  be  Removed.] — Provided  also,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  the  overseers  or  guardians 
of  the  parish  from  which  such  poor  person  is  directed  in  such  order  to 
be  removed^  within  the  said  period  of  twenty-one  days,  it  shall  not 
be  lawful  to  remove  such  poor  person  until  after  the  time  for  prose- 
cuting such  appeal  shall  have  expired,  or  in  case  such  appeal  shall 
be  duly  prosecuted,  until  after  the  final  determination  of  such  ap- 
peal (/). 

Access  to  Pauper  for  Appellants.] — By  4  &  5  W.  IV.  c.  76,  s.  80,  the 
overseers  or  guardians  of  the  parish  giving  such  notice  of  appeal,  or 
attorney  or  any  other  person  authorized  by  them,  shall,  until  such 


(j)  JR.  Y.  MiddUiex  {Juiiicea),  Micb.  (it)  4  &  5  W.  IV.  c.  76,  ■.  79. 

1840;-Pfactlee  Court  of  Q.  B;  (/)  As  to  this,  net  past,  p.  720,  721. 
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appeal  shall  have  been  heard  and  decided,  have  free  accen  to  utA 
poor  peraon  at  all  proper  timei,  for  the  purpoae  of  examioiDg  Ua 
taucbiog  bJB  aettlement ;  and  in  caae  it  ihall  be  neceuary  for  the  nme 
efiectual  examination  of  such  penon,  that  he  should  be  taken  ontof 
the  removiog  parish,  such  oreraeen  or  guardiaiM  shall  be  pennitted 
to  remoTe  him  therefrom  for  the  time  which  may  be  necewary  for  tbit 
purpose  :  provided  always,  that  the  expense  of  such  remoraJ,  ud  of 
his  maintenance  during  the  same,  shall  be  defrayed  by  the  appellsot 
pariah. 


SECTION  II. 

Of  the  Right  op  Appeal  against  an  Oadek  of  Rbmoval,  and  to 
WHAT  Sessions;  and  HEaEiN,  of  the  Notice  op  Appeal,  Siate- 
HEHT  OF  Grounds  of  Appeal,  and  other  Matters  heccssartts 

THE  REGULAR  EXERCISINO  OF  THAT  RlGHT, 


Having  already  considered  the  law  relating  to  appeals  in  geoNil, 
we  will  now  review  the  law  more  particularly  applicable  to  appesli 
against  orders  of  justices  for  removal  of  poor  persons  to  their  mfte- 
tive  places  of  settlement. 

EnaclmenU  conferring  Appeal.]— By  13  &  14  C.  II.  c.  12,  1.1, 
two  justices  are  empowered  by  their  warrant  to  remove  paitia  lo 
their  last  legal  settlements.  Provided  (sect.  2),  that  all  such  pemni 
who  think  themselves  a^priered  by  any  such  judgment  of  the  aid 
two  justices,  may  appeal  to  the  Justices  of  peace  of  the  said  conatj, 
at  their  next  quarter  sessions. 
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Who  may  Appeal  against  an  Order  of  RemovaL"] — All  persons 
CkfTgrieved  by  an  order  of  removal,  viz.  not  only  the  parish  ofRcers  of 
the  parish  to  which  the  pauper  is  removed,  but  the  pauper  himself, 
may  appeal  against  it  (n).  However,  where  there  are  parish  officers, 
the  rated  inhabitants  cannot  appeal  independently  of  them  (o).  Ap- 
peals  of  this  kind,  though  technically  carried  on  in  the  names  of  the 
parish  officers,  are  yet  in  substance  and  effect  the  suits  of  the  pa* 
rishioners  themselves,  who  are  to  contribute  to  the  maintenance  of  the 
paupers,  so  that  the  parishioners  are  the  real,  and  their  officers  the 
nominal  parties  (p).  In  cases  where  the  order  has  been  suspended, 
and  a  subsequent  order  made  for  the  payment  of  costs  under  20/., 
pursuant  to  35  G.  III.  c.  101,  an  appeal  lies  for  the  latter^  as  a 
grievance  to  the  parish,  notwithstanding  the  death  of  the  pauper 
previous  to  the  removal ;  and  this,  though  the  grievance  complained 
of  did  not  exist  till  after  3  W.  &  M.  c.  1 1,  s.  9  gave  an  appeal  to  the 
party  aggrieved  (q). 

To  what  Sessions,  in  respect  of  Place,  Appeal  must  be.] — Appeals 
against  orders  of  removal  were  directed  by  13  &  14  C.  II.  c.  12,  s.  2, 
ID  be  carried  to  the  next  quarter  sessions  of  the  county  in  which  the 
orders  were  made,  and  by  8  &  9  W.  III.  c.  30,  they  were  to  be  tried, 
*'  not  otherwise  or  elsewhere."  The  question  whether,  since  the  muni- 
cipal corporation  act,  5  &  6  W.  IV.  c.  76,  appeals  against  such  orders 
made  in  boroughs,  not  being  counties  of  themselves,  and  having  sepa- 
rate sessions  of  the  peace,  should  be  brought  to  the  borough  ses- 
sions only,  is  treated  of  in  the  first  chapter  of  this  work  (r).  In  a  case 
which  occurred  before  5  &  6  W.  IV.  c.  76,  on  an  order  of  removal 
made  in  a  town  being  a  county  of  itself,  where  general  sessions  were 
held  twice  a  year  only,  it  was  decided  that  the  appeal  should  be  to 
the  next  of  such  general  sessions  («).    And  next, 

To  what  Sessions,  in  respect  of  Time,  Appeal  must  be — And  herein 
of  Suspended  Orders,  and  Entering  and  Respiting,] — Every  order  of 
removal  being  an  ex  parte  proceeding  only,  of  which  the  parish  to 


{«)  R.  v.  Hartfeid,  Carthcw,  222;  East,  584, 586.     See  actt  enabling tbem 

umI  per  JAitledtUe,  J.,  Reg,  ▼.  Colbeck,  to  give  evidence.    Ante,  p.  557,  558. 

S  P.  &  D.  488.  {q)  R.  v.  St.  Mary-U^bow,  13  Eaft, 

(•)  Reg.  T.  CMeck,  3  P.  &  D.  488.  51. 

Iltti  hai    been    beld  otberwise  wbere  Cr)  Ante^  p.  3. 

then  wmre  no  parisb  officers,  R.  ▼.  Den-  {a)  R.  v.  Carmarthen  (Juetieea),  4  B, 

kigkskire  (Ink.),  1  B.  &  Adol.  616.  &  Aid.  391  ;  1  Ne? .  &  Man.  368. 

(p)  See  R.  T.  Hardwick  (ZnA.),  11 

3   A 
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which  the  removal  is  to  take  place  cannot  know  any  thing  till  it  k- 
tually  occun  ((),  that  pariih  must  appeal  to  the  next  practicabte  tu- 
sioM  after  thej  are  "  aggrievtd."  That  grievance  does  not  aceroe 
from  the  date  of  the  order,  whatever  it  may  be,  and  though  a  tetnosi 
has  intervened  ;  but  from  that  of  ihe  actual  removal  of  the  paupn  to 
the  parish  named  in  the  order  (ti).  This  continues  ta  be  the  law  tinn 
the  poor  law  atnendtnent  act,  thougfh  under  that  act  the  parish  mij 
in  certain  events  be  required  to  pay  costs  and  expenses (e).  Incut 
of  an  order  of  Buspension  by  reason  of  the  sickness  of  the  pauper,  ot 
any  of  his  family,  the  time  for  appealing  against  such  order  shall  be 
computed  according  to  the  rules  which  govern  other  like  cases  fnn 
the  time  of  serving  such  order,  and  not  from  the  time  of  making  tLc 
removal,  under  and  by  virtue  of  the  same  (h>).  If  after  such  snipa- 
sion  the  pauper  dies  before  actual  removal  made,  the  appeal  b  to 
the  next  practicable  session  afier  demand  of  the  charges  (x).  And  if 
in  the  last  case  the  parish  was  exposed  to  a  distress,  by  not  hating 
given  notice  of  appeal  within  three  days  alYer  such  demand,  it  it  not 
estopped  from  giving  notice  of  appeal  to  the  next  session  (jr). 

Where  an  order  of  removal  was  suspended  under  35  G.  III.  C.  101, 
and  no  actual  removal  took  place  for  6ve  years,  and  two  serric»  of 
the  order  made  in  the  interval  were  both  bad,  one  being  of  a  copy  oolj 
without  showing  the  original  order,  and  the  other  being  of  a  copy  odI;, 
though  authenticated  by  the  justices  who  made  the  original,  it  wu  bdd 
that  the  appeal  was  in  time  notwithstanding  the  above  acts,  ibcMgk 
not  entered  till  Ihe  next  session  after  the  removal  (z).  As  the  n^ 
pended  order,  if  not  executed  before  the  death  of  the  pauper,  becaon 
of  course  a  nullity,  against  which  no  appeal  can  be  made(a),  should  w> 
;  of  the  ordpr   have    beon   served   in   a  reiisonal.le  lime  aflerlPcr 
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ling  irremomble.  Three  yean  have  been  held  too  long  a  period 
the  parish  to  which  the  removal  was  ordered  with  the  costs  of 
sioD  after  the  death  of  the  pauper ;  but  the  appeal  must  be  to 
sions  next  after  the  actual  service  of  the  order  (c),  or  the  appel- 
iriah  will  lose  tlie  opportunity  of  objecting  to  it,  that  it  was  not 
io  reasonable  time ;  for  that  default  does  not  absolutely  avoid 
ier,  but  renders  it  voidable  only,  if  the  fact  is  found  by  the  next 
rable  sessions  after  service  of  the  order  (cf). 
lOugh  the  appeal  must  be  entered  at  the  next  practicable  session 
le  actual  removal,  there  is  no  necessity  for  its  being  then  heard ; 
X  session  is  bound  to  receive  it,  though  no  notice  of  trying  it  at 
»sioa  has  been  served,  and  sufficient  time  to  have  so  served  it 
apsed  before  the  session  («) ;  and  the  like,  if  the  notice  in  fact 
is  inoperative  for  trial  at  that  session  on  account  of  not  having 
lenred  in  due  time  according  to  its  practice ;  and  therefore  in 
case  this  appeal  may  as  a  matter  of  course  be  entered  and  respited 
same  time  (/* ).  Thus,  if  by  the  practice  of  the  sessions  there 
e  enough  to  g^ve  due  notice  of  entering  and  trying  an  appeal  at 
Ksion  next  immediately  following  the  removal,  and  such  notice 
ict  given,  the  appeal  may  be  entered  and  tried  there  (g).  But 
urish  having  a  right  to  enter  and  respite  an  appeal,  enters,  and 
pts  to  try  it,  but  fails  from  the  insufficiency  of  the  statement  of 
U  of  appeal  under  s/81  of  4  &  5  W.  IV.  c.  76,  and  the  order 
armed,  they  cannot  afterwards  enter  and  respite  the  appeal  (A). 
rer,  whether  there  be  time  enough  to  give  such  notice  or  not,  if 
ualor  sufficient  notice  is  given,  the  appeal  may  be  entered  (i)  at 

{ff)  Where  due  notice  of  trying  an 
appeal  was  given  for  the  first  sessions, 
and  both  parties  attended,  bat  the  ap- 
peal was  not  entered,  and  a  motion  was 
made  late  on  the  first  day,  that  it  should 
be  entered  and  adjourned  on  account  of 
the  absence  of  a  material  witness,  the 
sessions  were  held  right  in  refusing  to 
do  so,  except  on  payment  of  the  costs 
of  the  day ;  for  the  notice  which  had  been 
given  saved  them  from  being  obliged  to 
respite  it  under  the  statute  9  G.  I.  c.  7, 
s.  8,  so  that  the  application  was  to  their 
discretion  only,  R,  v.  MonmouthMhire 
(Jtuiices),  1  B.  &  Adol.  895. 

(A;  R,  V.  Woreeater  (City  Justices), 
moved  in  Q.  B.  28  April,  1838. 

(f)  But  this  is  unnecessary,  R.  ▼. 
Her^ordshirfi,  8  D.  P.  C.  638,  «fi/e, 
p.  634. 


I.  T.  iMmpeter,  3  B.  &  Aid.  454. 
tL  T.  Pemiridge,  3  B.  &  Adol. 
ad  see  J2.  t.  Lan^eter. 
L  T.  Bucks  (Justices),  3  East, 
L  V.  Saiqp  (Justices),  7  East, 
!.  T.  Gloucestershire  (Justices), 
191 ;  R.  T.  Hants  (Justices), 
)S.  Contra,  3  T.  R.  150. 
We  have  seen  that  the  form  of 
;  and  respiting  this  appeal  at  a 
,  at  which  no  trial  can  take  place 
t  of  actual  and  sufficient  notice, 
xasary,  R.  ▼.  Kent  (Justices)  ^  8 
.  639,  and  other  cases  collected, 
.  594.  This,  however,  cannot 
>  appeals  in  other  cases  to  the 
iBons,  where  that  session  is  not 
ed  to  respite  by  statute,  as  in 
tanoe  they  are,  under  9  G.  I.  c.  7, 
;  may  respite  them  or  not  at  their 
m. 
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any  time  in  luch  firat  Mnton,  and  if  m  entered  m*it  be  lei^ted 
there  (j)  and  tried  at  the  next  seuions,  subject  to  tfae  Krvice  of  (he 
order  of  respite  on  the  respondents  in  the  meantime,  if  so  required  bj 
the  practice(A):  or  if  the  first  sessions  were  not  "  practicable" (Oi 
for  any  reason  above  pointed  out,  it  may  be  entered  and  tried  (oa  doc 
notice  given)  at  the  second  session.  MThere  the  appeal  is  to  the  fiiR 
sessions,  9  G.  I.  c,  7,  s.  8  is  imperative  on  them  to  adjourn  at  oncets 
the  next  sessions  (m).  But  this  is  otherwise  where  it  is  so  first  entered 
at  the  second  session  :  the  sessions  are  no  longer  bound  so  to  respiU  it 
merely  on  the  ground  of  no  notice  or  insufficient  notice  of  appal 
given  (r).  Where  tlie  notice  of  appeal  was  sufficient  in  point  of  tine, 
and  was  well  served,  but  the  statement  of  the  grounds  of  it  was  defec- 
tively served,  vix.  not  on  the  overseers  pursuant  to  4  &  5  W.  IV.c. 
76,  s.  8 1 ,  but  on  an  attorney  as  the  attorney  employed  for  respondesU, 
the  sessions,  though  prevented  from  hearing  and  deciding  the  appeal, 
had  power [0  receive  and  adjourn  it;  but  were  not  ftoundtodoso,  forthe 
compulsory  words  of  9  G.  I.  c.  7.  8.  8  do  not  extend  to  the  "  rtsto- 
ment  of  grounds  of  appeal"  required  by  4  df  £  W.IV.  c.  76(o):  sor 
does  9  G.  1.  c.  7,  s.  8  extend  to  compel  the  sessions  to  respite  vboe 
the  notice  of  appeal  is  good,  but  the  "  statement  of  the  groundi  of  ap- 
peal" (required  by  4  &  5  W.  IV.  c.  76,  s.  8)  is  defective  (p).  Tkey 
should,  however,  so  respite  an  appeal,  where  the  delay  of  the  remoriif 
parish  to  execute  the  order  prevents  the  appellants  from  giving  Dotict 
in  time  to  try  their  appeal  at  the  first  sessions  {q) ;  or  where  the  pariA 

(j)  9  G.  1.  c.  7,  ■■  S.  ThLi  Kctlon,  miles  off,  ind  only  oua  da^'  U(^. 
after  enncting  Ihut  no  appeal  agumt  in  thai  inteireiiiiig.  OD  which  the  fiH 
order   of   removil   thall  be  proceeded       offieen  were  boaad  to  make  the  h 
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to  wliich  the  removal  is  made  is  misled  by  a  statement  of  the  parish 
officers  of  the  removing  parish,  as  to  the  proper  time  for  giving  notice 
of  appeal  (r). 

Power  of  Sessions  to  which  Appeal  is  respited — Neglect  to  enter 
respited  Appeal.] — Unless  it  appear  on  the  caption  of  the  order  of 
■essions  that  the  appeal  was  regularly  respited  by  continuance  or 
mdjournment,  the  ensuing  sessions  have  no  jurisdiction  to  hear  and 
determine  it ;  and  if  they  do,  their  order  will  be  quashed  as  void  («). 
Bat  as  a  neglect  to  enter  the  respite  of  an  appeal  afler  it  has  been 
ordered  is  an  omission  by  the  court  or  its  officer,  without  fault  in  the 
appellant,  it  seems  that  they  might  be  compelled  by  mandamus  to 
hear  it  (0- 

Entering  Appeal  at  Adjourned  Session.] — An  appeal  may  be  entered 
at  an  adjourned  quarter  session  instead  of  the  original  session,  if  the 
practice  of  the  sessions  permits  it  (u)  ;  but  the  appellant  is  not  bound 
to  do  so,  for  the  acts  take  the  holding  of  the  sessions  as  the  point  of 
time  to  which  they  refer  the  appeal,  and  the  sessions  are  always  con- 
lidered  in  law  as  one  day,  to  whatever  period  they  may,  by  accidental 
caases,  be  extended.  The  legislature  never  contemplated  the  con- 
tinuance or  adjournment  of  the  sessions ;  and  if  appellants  have  not  a 
reasonable  time  between  the  removal  and  the  first  day  of  the  first 
•esiion  to  consider  whether  they  will  appeal,  they  have  till  the  sessions 
after  to  do  so  (v). 

Practice  of  Sessions  as  to  Time  for  giving  Notices  of  Appeal 
against  Orders  of  Removal.] — And  lastly,  it  is  important  to  observe 
Chat  the  new  poor  law  act,  4  &  5  W.  IV.  c.  76,  does  not  alter  the 
existing  practice  of  the  courts  of  quarter  sessions  as  to  the  time  for 
giving  notices  of  appeal  against  orders  of  removal.  Thus  it  is  not 
made  necessary,  by  sect.  79,  that  notice  of  appeal  shall  be  given  within 
twenty-one  days  after  the  notice  of  removal  tliereby  required,  nor  by 
sect.  81,  that  notice  of  appeal  should  be  given  fourteen  days  at  least 


(r)  R.  ▼.  Kent  (Jtutiees),  8  B.  &  C.  (/)  Bodmin  v.  Warligen ;  R.  v.  Wett^ 

639.     Thif  case,  howe?er,  mainly  turns  morland  (Jtutices),  29  G.  II.,  2  Bott, 

on  the  point  stated  ante,  p.  723,  note.  756»  pi  983,  (>th  ed. 

(•)  R.  ?.  Hedingham  Sibfe,  Burr.  Sett.  (ti)  R.  v.  Sussex  (Justices)  ^  7  T.  R. 

Cas.  112;  R.  v.  Polstead,  Stra.  1262  ;  107. 

Bodmin  v.  Warligen,  2  Bott,  p.  756,  pi.  (v)  R.  ▼.  Surrey  (Justices),  1  M.  & 

982,  6th  ed. ;  R.  ▼.  West  Torrington,  S.  479. 
Borr.  Sett.  Cas.  393. 
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before  the  BeuioDi(w);   but  tlie  practice  will   in   both  cam  pee- 

.idl(T). 

Noticeo/Appealagainit  Order  of  Removal — kowSiffMed,StTttti,^.] 
—Reasonable  notice  of  appeal  being  required  by  the  statute  (if),  (be 
extreme  time  for  giving  it  in  order  to  be  effectual,  ia  matter  ofttfdh- 
tioa  by  each  Besaion.  Their  practice  on  the  subject  ii  to  be  aKeitaiacd 
at  the  office  of  tbeir  cleik  of  the  peace.  Though  not  inanfficient  if 
verbal  (x),  it  should  always  be  reduced  into  writing,  and  signed  hj  ill 
or  the  major  part  of  the  "  churchwardens  or  overseers"  of  the  appelltnt 
parish  (or  by  the  overseers  only  of  an  appellant  township)  (a).  It 
was  in  practice  commonly  signed  by  on  attorney,  expressed  to  sigo  u 
such  on  behalf  of  all  or  a  majority  of  the  parish  officers  (&).  It  ii 
sufficient  to  leave  a  copy  with  each  of  the  "churchwardens  or  ont- 
seers"  of  tJie  removing  parish  (or  on  the  oTerseers,  if  a  township  n- 
moves),  personally,  or  at  their  respective  places  of  abode  (c).  ProbaUy 
such  service  in  either  kind  on  one  of  ihem  would  suffice,  if  without  col- 
lusion (J),  but  not  as  it  seems  on  their  attorney  («).  Service  byconteU 
will  be  sufficient,  if  made  in  the  way  agreed  to.  When  acopyissemd, 
the  original  retained  may  be  read  in  part  proof  of  the  notice  girtD, 
without  giving  notice  to  produce  the  copy  of  the  notice  so  served  (/). 


(•c)  JI.  T.  Stffbli  (Jiulim).  4  Aa.  & 
Bl.  319 ;  b  Ket.  &  M&n.  503.  Se«  6 
Ad.  &  E.  894  )  I  NcT.  &  Per.  144. 

(j-)  Beg.  T.  Drttugkloit  (AA.),  B. 
1839,  2  P.  &  D.  224. 

(y)  S  G.  I.  c.  7,  a.  8,  enkcti,  that 
"  no  appetl  or  appcdj  boai  taj  order 
or  orden  of  rcmoTal  of  uy  poor  peison 


Aid.  Glfi  ;  R.  t.  Smrrty  (JniUemX  i  B. 
&  Aid.  539. 

(a)  JI.  1.  BtMtem.  3  T.  R.  5!n;  mi 
*M  OQ  4  a  5  W.  IT.  e.  76,  i.  SI,  X.  i. 

tVarviclaUrt  [Jtutiett) ,  putt,  p.  Tit- 

(i)  2NoUn,  524,4th  ed.>lMTtAiT 

T.  OreUrd,  2  B.  &  P.  3d,  b  ciud  W 

show  that  ■  deDund  (or  notice)  aprf 
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Time  of  serving  Notice  of  Appeal  in  order  to  prevent  actual  Re^ 
wumaL] — If  the  practice  of  the  sessions  does  not  require  notice  of 
appeal  to  be  given  within  the  twenty-one  days  following  the  giving 
notice  of  the  chargeability,  with  copies  of  the  order  of  removal  and 
examination  on  which  it  proceeded,  under  4  &  5  W.  IV.  c.  76,  s.  79 
{aniCf  p.  717),  and  no  such  notice  is  in  fact  given  within  that  time, 
the  pauper  may  be  actually  removed.  But  in  cases  where  an  appeal 
is  expected,  it  is  better  not  to  remove  till  after  the  time  for  giving 
notice  of  appeal  has  elapsed. 

••  Grounds  of  Appeal**  against  Orders  of  Removal,  how  to  be 
stated  by  Appellants  and  delivered  to  Respondents  (4  jr  5  W.  IV, 
c.  76,  s.  81).] — The  grounds  of  the  appeal  must  now  be  disclosed  to 
the  other  side  in  writing,  before  coming  to  the  sessions,  and  the  inquiry 
there  is  limited  to  the  grounds  so  stated,  the  words  of  4  &  5  W.  IV. 
c.  76,  s.  81  being  these  : — 

'*  In  every  case  where  notice  of  appeal  against  such  order  shall  be 
given,  the  overseers  or  guardians  of  the  parish  appealing  against  such 
order  (^),  or  any  three  or  more  of  such  guardians,  shall,  with  (A)  such 
notice,  or  fourteen  days  at  least  ({)  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,  send  or  deliver  to  the 
overseers  of  the  respondent  parish  a  statement  in  writing,  under  their 
hands,  of  the  grounds  of  such  appeal ;  and  it  shall  not  be  lawful  for 
the  overseers  of  such  appellant  parish  to  be  heard  in  support  of  such 
appeal,  unless  such  notice  and  statement  shall  have  been  so  given  as 
aforesaid :  Provided  always,  that  it  shall  not  be  lawful  for  the  re- 
spondent or  appellant  parish,  on  the  hearing  of  any  appeal,  to  go  into 
org^ve  evidence  of  any  other  grounds  of  removal,  or  of  appeal  against 
any  order  of  removal,  than  those  set  forth  in  such  respective  order, 
examination,  or  statement  as  aforesaid.*' 

It  has  been  held,  upon  the  words  of  this  section,  that  a  statement  of 
the  grounds  of  appeal  need  not  be  signed  by  all  the  parish  officers,  and 
that  it  will  be  sufficient  if  signed  by  a  majority  (A)  of  them  without  fraud, 
and  that  a  notice  of  appeal,  and  statement  of  grounds  of  it,  is  good  if 
sigpied  by  two  overseers,  though  there  is  also  a  churchwarden  who  does 

(^)  If  the  statement  of  the  grounds  of  clnsWe  of  the  day  of  its  delivery,  and 

appeal  is  signed  by  an  attorney  of  the  of  the  first  day  of  sessions,  R.  ▼.  Salop 

wppeHlant  parish,  and  not  by  the  parish  (Jiutices),  8  Ad.  &  £.  173  ;  <$.  C.  3  N. 

it  is  insofficient.     R.  ▼.  Wor.  &P.  286.     See  p.  644,  645. 


emter  {City,  Justices),  Q.  BT  AprU  28,  (k)  R,  t.    Wartmcishire  (Justices), 

1838.  6  Ad.  &  £.  873 ;  S.  C.  1  N.  &  P.  153. 

(A)  Sessions  practice  as  to  time  of  See  Doe  v.  Summersett,  1  B.  &  Adol. 

glYing  notice  is  not  altered,  an/e,  p.  725.  135. 

(i)  Vu,  fourteen  clear  days,  i.  e,  ex- 
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not  s^lO  •  >^  l)>*t  ■errice  of  the  (Utemetit,  bj  sending;  or  ddiTH- 
ing  it  to  one  onlv  of  the  paiiih  officers  of  the  respondent  pariik,  H 
without  fraud,  i*  good  (m).  Assuming  that  an  sssistant  oreneetitti 
receire  lotboritT  to  ugn  tbeae  inttruments,  it  seems  that  his  powet  to 
do  to  will  not  be  inferred  without  producing-  hia  warrant,  from  whid 
alone  be  can  derive  such  power  (»). 

The  clauses  in  4  &  5  W.  IV.  c.  76  (o),  directing  the  groundi  gf 
remoral  and  appeal  to  be  made  known  by  each  party  to  the  other,  ut 
intended  to  compel  such  a  disclosure  by  both  as  will  enable  then  to 
go  to  the  setsioni  fully  aware  of  the  questions  which  are  to  be  tfacR 
tliicuued.  To  eSectuate  that  intention,  the  statement  of  the  grouadi 
of  appeal  must  condescend  to  particulars,  not  to  the  extent  of  settsf 
out  the  evidence  by  which  facts  ore  to  be  proved,  but  so  as  to  gire  the 
opposite  party  reasonable  means  of  inquiry  (p). 

The  new  cases  ascertaining  the  requisition  of  notices  of  appeal,  aal 
statement  of  grounds  of  appeal,  being  importaot,  are  subjoined  U 
greater  length  on  that  account;  premising,  in  the  words  of  Lord 
Desman  (9),  that  '*  it  may  frequently  be  the  duty  of  parish  officen  U 
take  legal  advice  on  the  form  of  notice  to  be  given  ;  and  when  tbti  it 
the  case,  they  will,  by  so  doing,  save  expense,  instead  of  incnrrii^  iL 
It  is  highly  expedient  to  state  fiicu  in  the  grounds  of  appeal,  and  not 
arguments  on  the  proTisions  of  a  statute." 

First,  it  is  held  that  no  defect  of  form  or,  HJortiori,  of  snbitutc 
apparent  on  the  face  of  an  order  of  remoral  will  be  the  tvbject  of 
objection  on  ttie  hearing  of  an  appeal,  nnless  stated  as  a  gTonndrf 
appeal  (r).  Where  the  written  statement  of  the  grounds  of  appeal  vtt, 
that  a  pauper  was  not  bound  apprentice,  Stc.  in  the  respondent  pariA, 
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also  included  in  the  order  of  removal,  were  settled  in  Penryn,  but  with- 
out stating  the  nature  of  their  alleged  settlement  there ;  it  was  held 
that  the  grounds  of  appeal  were  sufficiently  stated  to  enable  the  ap- 
pellants to  dispute  the  order  as  to  the  children,  and  that  the  attention 
of  the  respondents  was  so  far  drawn  to  the  settlement  alleged  in  Penryn 
as  to  enable  them  to  make  inquiries  there ;  while  the  appellants,  in- 
stead of  being  able  to  set  up  successive  settlements  in  different  parishes, 
of  which  the  other  side  were  not  aware,  as  might  have  been  done  be- 
fore the  act,  were  confined  to  prove  one  in  Penryn.  And  the  sessions 
having  refused  to  hear  any  evidence  that  the  wife's  children  were  set- 
tled in  Penryn,  as  distinct  from  their  father's  settlement  (5),  a  mandamus 
issued  to  compel  them(0*  But  this  decision  was  much  doubted,  and 
in  a  recent  instance  the  court  of  queen's  bench  desired  it  might  not  be 
considered  authority,  except  in  cases  strictly  ranging  within  its  peculiar 
circumstances.  They  at  the  same  time  declared  their  intention  of 
holding  appellants  strictly  to  make  such  statements  of  their  grounds  of 
appeal  as  were  required  by  4  &  5  W.  IV.  c.  76,  that  is,  to  give  notice 
of  what  they  intend  to  dispute  or  prove  (u). 

It  may  often  be  difficult  to  say  whether  a  variance  is  material  or 
not ;  it  may  be  so  trifling  as  to  amount  to  a  mere  clerical  error,  or 
soch  as  to  set  up  an  entirely  different  question.  For  the  mere  mis- 
take of  a  date  or  name  may,  in  populous  places,  mislead  the  opposite 
party.  It  is  therefore  held  to  be  matter  of  discretion  for  the  sessions, 
to  say  whether  the  variance  is  material  or  not  (v). 

Grounds  of  appeal  against  an  order  of  removal  should  always  state 
that  ike  pauper  had  no  settlement  in  the  appellant  parish. 

Where  a  notice  under  4  &  5  W.  IV.  c.  76,  s.  81  stated,  as  the 
ground  of  appeal  against  an  order  of  removal,  that  the  pauper  was 
^ttled  in  a  third  parish,  not  adding  that  the  pauper  had  no  settlement 
in  the  appellant  parish,  that  parish  was  held  precluded  from  disputing 
the  settlement  being  there  (w).      Where  the  pauper's  examination 


(•)  At  to  this  mistake,  see  4  &  5  W. 
IV.  c.  76,  8.  57  ;  R.  ▼.  Walthanutow 
{imh.),  1  N.  &  P.  460  ;  6  Ad.  &  £.  301. 

(/)  IL  ▼.  Cornwall  {Jutticet),  5  Ad. 
&EU.  134 ;  1  N.  &  P.  144,  S.  P.  agaia 
stated  by  the  court  in  R,  ▼.  Warwick' 
tkbrt  (Juitieet),  1  N.  &  P.  709 ;  6  Ad. 
&  £•  873. 

(«)  MSS.  Tyr.  Q.  B.  2  Not.  1837 ; 
and  aee  R,  y.  Kelvtdfm  (/nA.),  5  Ad.  & 
£.  687:  1  N.  &  P.  144,  8,  C.  Also 
6  Ad.  &  £.  892 ;  and  7  Ad.  &  E.  496. 

(v)  A  ground  of  appeal  was,  that  the 
panper  dUi  not  occupy  the  tenement  in 


respect  of  which  the  settlement  was 
alleged  to  be  gained,  from  June,  1837,  to 
June,  1838. — Pauper's  evidence  was, 
that  he  entered  on  the  tenement  in  June, 
1836,  instead  of  1837,  the  year  he  stated 
in  his  examination  before  the  removing 
justices.  The  sessions  considered  the 
variance  material,  under  4  &  5  W.  IV. 
c.  76,  s.  81,  and  at  once  quashed  the 
order  of  removal.  The  court  would  not 
interfere,  22.  v.  Yorkthirt  ( W,  R,  Ju8^ 
ticet),  3  P.  &  D.  462. 

(tr)    Reg,  v.  Hockworthy  (/nil.),  7 
Ad.  &  £.  492 ;  2  Nev.  &  P.  383. 
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■tated  a  tettlemeDt  by  hiring  and  Krvics  in  Spalding,  and  ike  gioawl 
of  appeal  stated  by  the  appellants  was  that  the  pauper  had  slipnUbd 
for  two  days'  holidays  at  Spalding  club  feaat,  they  were  held  ettoppcd 
from  bis  having  atipulated  for  one  day's  holiday  at  Holbeach  fait(x). 
Again, where  a  itatementofa  ground  of  appeal  alleged  that  the  panpct 
had  gained  a  settlement  by  hiring  and  serrice  in  the  appellant  paiiA, 
it  was  held  bad  for  not  specifying  the  name  of  the  party  she  lived  witk 
there,  and  the  dates  or  times  of  the  hiring  and  aerrice  by  wbicli  ik 
gained  the  settlement  (y). 

An  order  of  remoral  to  Eaton  was  made  on  an  examination,  ttatidg 
a  hiring  in  1813,  and  a  service  there  under  such  hiring.  AppeiJoi 
the  ground  "  that  there  was,  In  fact,  no  such  biringor  service  for  a  jetr 
as  in  the  examination  of  T.  S.  in  this  case  is  stated."  On  the  hearing, 
respondents  proved  a  hiring  in  Eaton  in  1810.  Order  was  qoaibed  b; 
sessions  for  variance  from  the  examination  ;  and  a  maiuiamtu  to 
enter  continuances  and  bear  the  appeal  was  refused ;  for  the  session 
had  in  fact  heard.  The  variance  was  material  under  4  &  5  W.  IT. 
c.76,a.81 — for  as  it  might  mislead  the  appellants  materially,  it  wii 
not  necessary  to  show  that  they  were  in  fact  miiled(s). 

A  notice  of  appeal  stated,  as  grounds  of  appeal,  that  the  panpw  ac- 
quired a  settlement  in  parishT.  by  having,  in  1830,  paid  parochial  isia 
foracertain  tenement  in  T.,  rented  by  him  at  16/.  a  year,  for  one  yor, 
and  occupied  by  him,  under  such  hiring,  for  a  year ;  the  rent  for  aame, 
to  the  amount  of  10/.,  having  been  paid  bybim  ; — secondly,  by  hanf 
rented  the  aforesaid  tenement  in  T.  at  15/.  a  year,  and  banDg  oc- 
cupied it  under  such  hiring  for  a  year,  and  baying  psud  rent  to  amoait 
of  10/.  for  same.  Held  bad,  for  not  stating  the  landlord's  name,  llx 
tenement  being  in  a  country  parish.     Semble,  if  the  local  si 
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that  the  pauper's  father  gained  a  settlement  in  M.  by  renting  and  oc- 
cupying a  house  of  one  J.  F.  in  M .  of  the  yearly  rent  of  10/.  The 
groands  of  appeal  stated  that  the  order,  examination,  and  notice  of 
cbargeability  were  bad  upon  the  faces  thereof.  Held  that  the  appel- 
liuits  mighty  under  these  grounds,  show  that  the  examination  was  de- 
fective in  not  stating  when  or  for  how  long  the  renting  was,  so  as  to 
■bow  it  sufficiently  long  to  confer  a  settlement.  A  statement  that  a 
•ettlement  was  gained  by  renting  a  tenement  in  the  respondent  parish, 
m  the  years  1816,  1817,  1818,  1819,  some  or  one  of  them,  is  an  in- 
sufficient ground  of  appeal  (b). 

Though  it  is  by  no  means  essentisd  that  the  statement  of  the  grounds  of 
appeal  should  accompany  the  notice  of  appeal,  it  is  the  most  convenient. 
However,  the  grounds  of  appeal  may,  and  as  it  seems  should  (c), 
be  stated  separately  from,  and  before^  the  notice  of  appeal,  viz.  in 
fiMiiteen  days  at  least  before  the  sessions  {d).  If,  on  the  other  hand, 
the  statement  of  tlie  grounds  of  appeal  accompanies  the  notice,  the 
fi>rmer  will  suffice  though  the  notice  be  erroneous,  if  a  good  notice  of 
appeal,  incorporating  such  statement  by  reference  as  delivered  on  a 
day  named,  be  afterwards  served  in  proper  time,  according  to  the 
practice  of  the  sessions,  though  within  fourteen  days  before  they 
begin  (e).  It  has  been  since  decided,  that  if  appellants  serve  a  state- 
ment of  the  grounds  of  appeal,  under  4  &  5  W.  IV.  c.  76,  s.  81,  four- 
teen days  before  the  sessions,  ibr  which  notice  of  trying  the  appeal  is 
given,  and  the  appeal  is  entered  and  adjourned ;  they  may,  fourteen 
days  before  the  sessions  to  which  the  adjournment  is  made,  serve  ano- 
ther statement  varying  from  the  first,  and  treat  such  new  statement  as 
the  only  one(/). 

Where  the  statement  of  grounds  of  appeal  was  served  fourteen 
days  before  the  sessions  for  which  notice  of  trying  the  appeal  was  given, 
bat  owing  to  the  pressure  of  business  it  was  not  tried,  but  merely 
entered  and  adjourned,  it  was  held  that  the  appellants  might,  fourteen 
days  before  the  second  sessions,  serve  another  statement  of  grounds 
varying  from  the  first,  and  treat  it  as  the  only  one  (g).     But  it  is 


(b)  Reg.  ▼.  Middleton  in  Teetdale,  3 
p.  &  D.  473. 

(r)  See  per  Patteson,  J.,  R.r,  Kim- 
Miom,  6  Ad.  &  £.  605  ;  Nev.  &  P.  608. 

(lO  R.  ▼.  SmUTolk  {Jusiicet),  4  Ad.  & 
£.  319. 

(e)  Ibid,  N.  B.  In  R.  ▼.  Snfolk  {Jut- 
Meet),  4  Ad.  &£.  319,  grounds  of  appeal 
were  DOt  tenred  fourteen  clear  days  be- 
fore the  first  day  of  the  sessions,  rtr, 


excluding  that  on  which  the  service  took 
place ;  but  including  that  day,  or  the 
first  day  of  the  sessions  as  the  fourteenth 
day,  so  that  there  was  no  proper  service 
of  grounds  of  appeal  before  the  first  ses- 
sion. 

(/)  Reg,  ▼.  Derbyshire  {Jueiiees), 
{Newborough  v.  Swarktton,)  5  Ad.  &  E. 
612. 

{g)  Reg, y,  Derbyshire  (Jutiices), 6  Ad. 


m  riui  u'   mvrxt  »•  n'A'raa.ST  or  skocxdi 

«ckervw  tf  a  tral  boa  takes  phee.  Tkm»  «ka«  ■■  appeal  apint 
aa  order  of  rmov»I  was  heard,  aarf  oa  cqaal  ilii  ■iiiii  oTjarticci,  tkj 
aiijoarB«t  it  to  the  aext  a.aiiuiii  far  ■■Bltu  hearia^,  tbe  appdlut 
was  hell  to  lUTe  aa  risfct  to  ima  mew  graaaJa  of  appeal ;  aad  wbcK 
ibe  Hcaod  irwimi  keaid  dv  appeal  oa  the  aew  grooads,  h  ««*  mH 
bwk  10  be  rebeanl  oa  tboM  dackaed  m  tke  fint  ttatetaeat  (A). 

If  th«  Botke  of  appeal  sened  k  good,  bat  tbe  rtateotent  of  ik 
gTOoada  ti  inaaScient,  tka  letwow  ^*J  leapile  tbe  appeal  to  can  tke 
irrefnUiitT.  bat  are  aot  boand  to  do  lo.  far  9  G.  I.  c.  7,  s.  8  (aik 
p.  7-26.  n.  I,  dees  not  extead  to  that  itatement  (i). 

TbeexAKtBaaoDofapaaperfeBt  to  tbeappeUaat  pamh  witb  an ordd 
fcr  hii  removal,  rtaied  "  that  be  was  booad  apprentice  br  tbe  ortT' 
seen  of  ibe  rcspoadeat  paridi  to  a  toaster  in  tbe  appellant  parish,  aod 
that  he  ibere  doly  Mrred  his  appresticeAip.'*  Tbe  groauds  of  apptti 
were  itMed  to  be,  "  tbat  tbe  paaper  was  bora  in  tbe  respondat 
partsb,  aod  bad  aever  done  anr  act  wherebv  to  gain  a  settkmeot  ii 
tbe  apfetlant  parisb,  iDasmncb  as  tbe  reqaisites  of  56  G.  111.  c.  139, 
and  more  pvticnlari  j  tbe  5tb  *ect.  of  tbat  act,  were  not  complied  wA 
when  the  panper  wasso  boand appreatice."  It  was  held  on  tbbiUtt- 
meat,  tbat  tbe  appelbnts  were  not  entitled  to  sbow,  at  tbe  trial,  ttet 
tbeir  orcneeis  bad  no  sacb  notice  of  tbe  bioding  as  is  required  bf 
sect.  2  of  that  act  (». 

Nothing  in  MCt.  8 1  or  sect.  79  alters  tbe  existing  practice  of  m- 
tiooi  as  to  the  time  of  giving  notices  of  appeal  against  orders  of  n- 
moral,  or  compeb  them  to  be  given  bnrteeti  clear  days  at  least  bekn 
tbe  sessions  (i). 


Form  of  Nolict  of  Appeal  amd  SlaUment  t(f  Ormtrndt  of  Apftd.\ 
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lUi  it  to  givB  aotiee  to  yoa  and  every  of  you,  that  we,  the  churchwardens  and 

Kieen  of  the  poor  of  the  pariah  of  Sonning,  in  the  county  of  Berks,  do  intend, 

the  next  qnarter  aessions  of  the  peace  to  be  holden  for  the  said  county  of  Salop, 

commence  and  prosecute  an  appesl  against  an  order  of  Edward  Gatacre,  esquire, 

Iward  Sherrington  Darenport,  derk,  two  of  her  majesty's  justices  of  the  peace 

aaid  county  of  Salop,  lor  and  concerning  the  remoyal  of  Thomas  Dodd  to  our 

parish  of  Sonning. 

▲nd  take  notice,  that  the  grounds  of  such  appeal  are,  first,  that  the  said  Thomas 

in  the  said  order  mentioned,  is  not  settled  in  the  parish  of  Sonning,  in  the 

eonnty  of  Berks,  by  hiring  and  service  for  a  year  with  Robert  Palmer,  esquire, 

i  the  examination  in  this  case  stated,  the  said  hiring  having  taken  place  a  week 

icharlmas,  1814,  to  serve  till  the  Michaelmas  following,  and  is  not  settled  in 

parish  of  Sonning  in  any  other  right  (/).   And  further,  that  the  said  Thomas 

afterwards,  to  wit,  at  Christmas,  1820,  rented  a  house  and  garden  at  Btnnall, 

(m)  the  parish  of  Astley  Abbots,  in  the  county  of  Salop,  from  Sir  T.  J.  Tyrwhitt 

haronett  of  that  place  (m),  at  the  rent  of  10/.  a  year,  and  occupied  the  same 

audi  yeariy  rent  and  hiring  from  that  time  until  Christmas,  1826,  and  paid 

it  doe  for  the  same  during  the  whole  of  that  time  [this  is  put  at  an  instance 

y  fit  wnde  j»  which  m  nttlemeni  obtained  under  59  G.  IIL  e.  50,  might  he  stated. 

^tte  ofpettmUs  rely  am  other  grounds  of  appeal^  they  should  here  be  stated,  or 

Ar  yona  into  ai  the  trial;  but  tf  frivolous  or  vexatious,  the  justices  may 

ike  costs  of  ditputing  them  to  be  paid  by  the  appellants  to  the  respondents  (»)] , 

■1  is  setded  in  the  said  parish  of  Astley  Abbots. 

Aid  take  notice,  that,  at  the  trial  of  the  said  appeal,  we,  on  behalf  of  the  said 

ippdhuit  parish,  win  seek  to  avail  omnselves  of  all  the  said  grounds,  or  some  one 

« More  of  them,  in  support  of  the  said  appeal.    Witness  our  hands  this  day 

iC  1837. 

E  F    "1 

Q*  TT*    [-Churchwardens. 

J.  K.    1  Overseers  of  the  poor  of  the 
L.  M.  J      said  parish  of  Sonning. 

Statement  0/ Settlement  in  Examination^  and  Order  of  Removal,] — 
The  parish  from  which  a  removal  takes  place,  is  not  placed  by  the 
legislature  in  the  same  situation  as  that  to  which  it  is  made,  as  far  as 
R^iects  the  description  in  the  examination  and  order  of  removal  of  the 
bod  of  settlement  relied  on.  For  such  description  may  be  less 
>pecific  than  that  of  the  settlement  relied  on  by  the  appellants  must  be 
in  their  statement  of  the  grounds  of  appeal.  This  difference  in  sects. 
79  and  81  has  been  suggested  by  a  learned  judge  (o)  to  have  been 
purposely  made;  for  the  examination  being  taken,  and  the  order  made 

(/)  See  Rey.  v.  Hockworthy  (/nA.),  (0)  Coleridge ^  J.,  in  12.  v.  Kelvedon 

?  Ad.  &  E.  492  ;  2  Nev.  &  P.  383.  {Inh.),  1  Nev.  &  P.  138  ;  5  Ad.  &  E. 

(m)  See  J2e^.  v.  Sussex  (Justices),  3  691,  S.  C.     Approved  per  Cur.  JR.  v. 

P.  &  D.  42 ;     Reg.  v.  Middleton  in  Derbyshire  {Justices),  6  Ad.  &  E.  893  ; 

TttsdaU  (Inh.),  ante,  p.  731.  1  Nev.  &  P.  709. 

(»)  4  &  5  W.  IV.  c.  76,  8.  83. 
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by  the  ma^stratea,  no  defect  in  either  is  the  act  of  tbe  respondeat!. 
A^n,  &■  the  grounds  of  appeal  can  hardly  be  known  but  to  the  ip- 
pellants  thenuetvei,  it  ia  made  neceuary  to  particularize  thera  in  tbe 
statement  prescribed ;  whereas  by  4  &  5  W.  IV.  c.  76,  s.  79,  so 
pauper  is  removable  for  twenty-one  days  after  the  copy  of  tbe  eiin- 
nation,  &c.  is  sent  to  the  appellant's  parish ;  so  that  the  latter  has  Inl 
opportunity  to  examine  the  appellant  touching  his  settlement,  at  fo- 
mitted  by  sect.  80.  Accordingly,  it  has  been  held  that,  where,  in  Utt 
copy  of  the  examination  sent  by  the  respondent  parish,  nnder4ft5 
W.  IV.  c.  76,  s.  79,  the  pauper  stated  that  his  father  belonged  to 
parish  C,  and  that  he,  the  pauper,  had  done  no  act  to  gain  a  setde- 
menl,  the  respondent  parish  may  prove  any  kind  of  settlement  acquired 
by  the  father  in  parish  C.  (p) ;  but  the  examination  should  coatsis 
a  sufficient  statement  of  facts  from  which  a  settlement  may  appear, 
and  not  a  meagre  allegation  of  it  (7). 

Respondents  may,  perliaps,  support  their  order  on  grounds  notdit- 
closed  in  the  examination,  provided  the  settlement  relied  on  be  ttill 
in  substance  the  same.  But  where  they  sought  to  give  in  endesce 
other  focts,  not  indeed  inconsistent  with  those  before  stated,  but  wbid 
appellants  had  no  opportunity  of  inquiring  into,  or  reason  to  belien 
true,  {e.  g.  that  the  person  stated  in  the  examination  to  have  bind 
the  pauper  acted  in  that  transaction,  not  for  himself,  but  on  be- 
half of  his  father,  whose  name  had  not  appeared  before,)  the  coirt 
held,  that  as  both  parties  had  come  to  the  sessions  to  try  such  ques- 
tion as  arose  on  the  pauper's  ejamiaation,  the  respondents  were  not  it 
liberty  to  introduce  new  &cts,  which  the  appellants,  if  before  af^Miud 
of  them,  might  have  thought  true,  and  therefore  forborne  appesliog, 
(liplit  Imve  deemed  false  nnfl  [irejjared  tlieinstlvci  10  ilispiite  ( 
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arery  one  till  another  is  diseovered  to  have  heen  derived  from  pa- 

or  m  the  cate  of  females,  from  marriage ;  or  acquired  from  in- 

fcahilmiry  connected  with  some  circumstance  giving  it  a  character  of 

as  apprenticeship  ;  hiring  and  service ;  renting  a  tene- 

it ;  payment  of  public  taxes  of  a  parish  (if  before  the  passing  of  35 

'  C  III.  c.  101,  or  since  the  passing  of  59  G.  III.  c.  50,  6  G.  IV.  c. 

57»  and  1  W.  IV.  c.  18)(«) ;  serving  an  annual  office  ;  or  by  admis- 

or  acknowledgment,  e.  g.  by  certificate  of  settlement,  relief,  and 

of  appeal  against  an  order  of  removal. 


SECTION  III. 
Of  Sbttlement  by  Birth. 

Primd  facte y  the  place  of  birth  is  a  person's  natural  settlement;  but 
It  is  the  weakest  evidence  of  settlement  (0»  and  cannot  be  established 
%  a  parish  register  of  baptism  taken  per  8e(u)f  or  by  the  pauper,  who 
Ml  at  utmost  only  prove  the  fact  of  his^first  recollecting  himself  as 
Ifing  in  any  particular  parish  (t?).  Again,  this  description  of  settle- 
vent  is  subject  to  be  destroyed  by  proof  that  the  pauper  has  derived 
a  settlement  from  either  of  his  parents,  or  has  superseded  it  by  a  sub- 
Mqaent  self-acquired  settlement. 

Illegitimate  Children  bam  on  or  before  14  August,  1834.] — This 
Mttlement  is  usually  claimed  by  bastards  born  on  or  before  14th 
Augusty  1834:  as  to  whom  it  is  an  universal  proposition  that  their 
phce  of  birth   is  that  of  their   settlement.      The  exceptions   are, 
*iiere   the   transaction   was    vitiated    by   fraud,   or   contrivance   to 
^row  a  burden  on  the  parish  (u;) ;  where  the  child  was  born  of  a 
^Dman  who  was  at  the  time  under  an  order  of  removal,  whether 
^re  actual  removal  or  in  transitu,  or  during  a  suspension  of  the 
^er,  but  not  after  its  actual  execution  by  removal,  though  she  re- 
amed to  and  was  delivered  in  the  removing  parish  (or) ;   where  an 
<^er  of  removal  has  been  reversed,  for  then  all  things  happening 

(•)  See  4  Bnrn's  J.   759,   767,    by  3  Stark.  R.  63  ;  Walker  r.  Beauehamp, 

Cidtty,  28th  ed. ;  R.  v.  Stoke  Damerel,  6  C.  &  P.  552,  S.  P. 

I  Ad.  &  £.  308  ;  1  Nev.  &  P.  56 ;  and  1  (r)  R,  t.  Trowbridge,  7  B.  &  C.  252 ; 

^  2  W.  TV.  c.  42 ;  and  pott,  and  see  R,  ▼.  St.  Mary,  Leicetter,  3  Ad. 

(0  R.  T.  Wakefield,  5  East,  338.  &  £11.  644. 

(«)  H.  T.  North  Petherton,  5  B.  &  (ir)  See  R,  ▼.  Matlertey,  4  B.  &  Adol. 

C.  208  ;  8  Dowl.  &  Ry.  325  ;    12.  ▼.  211  ;  R,  v.  Wilson,  2  id.  230. 

Otpkmm,  4  C.  &  P.  29  ;  Wihen  ▼.  Law,  (jp)  R.  v.  Halifax,  2  B.  &  Adol.  211. 
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■ubaequently  thereto  were  BToided ;  wbere  the  cbitd  wu  born  of  i 
mother  in  a  state  of  vagrancy,  or  while  coofiaed  within  the  walli  of  i 
gaol  or  house  or  correction,  or  in  a  house  of  induatrf  tacorponttd 
by  statute  for  the  reception  and  cure  of  the  poor  of  a  parish,  or  iat 
lying-in -hospital,  or  other  place  licensed  by  quarter  sessiom  for  tbe 
reception  of  pregnant  women (z);  or  in  a  lunatic  asylum  (y),  orothtr 
charitable  institution  (c)  ;^-or  where  the  child  was  boro  of  a  moilxf 
residing  n  a  parish  under  authority  of  the  friendly  society  act,  vhcic 
she  was  not  settled,  or  under  a  certificate  including  tbe  child  ipni- 
fically  by  description. 

A  bastard  born  in  an  extra- parochial  place  did  not  follow  the  settl^ 
ment  of  its  mother  (a);  nor  if  it  was  born  in  a  parish  to  which  tlK 
mother  was  removed  by  an  order  which  was  aAerwards  quashed  (i). 
It  was  entitled  to  remain  with  its  mother  while  the  purposes  of  nnrtaR 
required,andaflerwards  to  relief  as  casual  poor  till  it  acquired  a  setite- 
ment(c).  Proof  of  a  birth  settlement  may  be  rebutted  by  evidence  of  i 
settlement  by  parentage,  deduced  from  that  of  the  mother  as  it  ttood 
before  her  marriage,  or  as  acquired  since  her  husband's  death,  ttion^ 
nothing  appear  to  show  the  father's  settlement,  or  that  attempts  «en 
made  to  discover  it.  For  the  fact  of  the  appellant's  relying  on  >  biidi 
settlement,  in  effect  supposes  the  father  to  have  none ;  bo  that  in  ^ 
absence  of  proof  of  any  settlement  paramount  to  the  mother  i.tke 
latter  is  not  itself  displaced,  and  will  displace  a  mere  birth  setlk- 
ment(d). 

But  by4&5'W.IV.  c.  76,  s.  71,  children  born  bastards  a/)cr  14tk 
August,  1834,  have  and  follow  their  mother's  settlement  (e)  till  ihcy 
attain  the  age  of  sixteen,  or  acquire  settlements  in  their  own  ri{lt. 
Supposing,  however,  the  mother  to  bare  no  settlement,  the  place  of 
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SECTION  IV. 
Of  Settlement  by  Parentage. 

This  settlement  can  only  be  claimed  by 

Persons  bom  after  the  Marriage  of  their  Parents  (f).] — Where 
neither  parent  of  a  legitimate  child  can  be  proved  to  have  a  settlement, 
the  place  of  birth,  if  not  extra-parochial,  will  ex  necessitate  be  that  of 
the  settlement  of  the  child,  being  so  primd facie  in  every  case  till  another 
be  discovered  (g).  But  the  settlement  of  every  child  born  in  wedlock 
is  to  be  referred  in  the  first  instance  to  its  father*s  settlement,  if  it  can 
be  traced,  though  derivative  from  his  mother's  maiden  settlement, 
who  married  a  foreigner  without  one,  and  though  the  child's  mother 
lias  acquired  one  for  herself  since  {h) ;  and  if  it  cannot,  then,  in  the 
second  place,  to  his  mother's  maiden  settlement. 

Thus,  if  a  legitimate  child  be  born  of  a  mother  in  a  state  of  vagrancy, 
and  the  settlement  of  neither  parent  can  be  ascertained  (t),  it  must 
belong  to  the  parish  where  it  is  bom  till  a  derivative  settlement  is 
discovered  or  it  acquires  settlement  for  itself;  at  all  events,  it  is  casual 
poor,  to  be  maintained  by  that  parish  in  the  meantime.  So  in  the  case 
of  foundlings,  or  exposed  and  deserted  young  children  whose  derivative 
settlement  cannot  be  traced.  By  special  provision  applicable  to  the 
foundling  hospital  established  in  the  metropolis  by  royal  charter,  con- 
finned  by  13  G.  II.  c.  29,  no  nurse  or  servant  received  or  employed 
therein,  can  gain  a  settlement  in  the  parish  containing  the  hospital  (/), 
the  only  effect  of  admission  there  being  to  give  the  object  of  relief  the 
benefit  of  the  charity  in  ease  of  the  parish,  which  must  otherwise  sup- 
port it  (A). 

Indeed,  as  against  the  claim  of  a  birth  settlement  merely,  it  would 
seem  that  a  respondent  parish,  in  order  to  contradict  it,  need  not  give 
evidence  of  having  traced  the  father's  as  the  primary  settlement  with- 
out success,  in  order  to  be  admitted  to  prove  the  mother's  settlement, 
whether  maiden,  or  acquired  after  her  husband's  death  (/).  Such  an 
inherent  right  have  legitimate  children  to  their  father's  legal,  viz.  his 


a 


/)  Hardr*  case,  2  Salk.  427.  (i)  As,  if  the  mother  dies  in  the  U- 

')  R,  y.  Heatom,  6  T.  R.  653.  hour,  &c.  see  3d  edition  of  this  work, 

(A)    R.  T.   8t,  Matthew's,    Bethnai  480. 
GrvfM,  Burr.  S.  C.  482,  not  OYermled  (j)  13  G.  II.  c.  29,  t.  7. 

bj  it  T.  8i.  3imy,  LeieeHer,  3  Ad.  &  £.  {k)  4  Burn's  J.  by  Chitty,  275,  28th 

S44 ;  5  Ner.  &  M.  215,  8,  C. ;  for  there  ed. 

BO  settlement  of  the  ftither  appeared.  See  (/)  it.  y.  8t.  Mary,  Leieuter,  in  this 

amte,  p.  735,  736.  page. 
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last,  tegal  Bettlemenl,  that  it  is  not  defeated  by  hU  BttaiDdet  for 
felony  (m),  nor  by  tbe  removal  of  his  retidence  (n),  nor  by  bU  x- 
quiriof  a  new  settlement,  for  tbe  cbild's  abalt  follow  K  toliet  gitolia{e), 
nor  by  tbe  father's  death  either  before  or  after  the  birth  (p).  He 
same  general  law  applies  to  a  settlement  derived  front  the  molbei, 
whether  maiden,  or  acquired  in  her  own  r^bt  after  her  kusbaud't 
death,  during  widowhood,  e.  g.  by  hiring;  and  service,  renting  a  tcM- 
ment,  &c.  But  if  alter  the  death  of  ber  husband  she  marry  ■  du 
with  a  settlement,  and  thus  obtain  hia  settlement,  she  does  not  com- 
municate  the  latter  to  her  children  by  faer  former  busl>and  (j). 

Act*  by  which  Derivalive  Settlententi  are  Defeated.} — A  l^itinW 
child  will  necegsarily  follow  the  settlement  of  one  or  other  of  its  putsU 
till  it  be  seven  yearsofage,  as  requiring  nurture;  till  that  age,  therebn, 
it  may  be  removed  as  part  of  the  parent's  family ;  but  not  alter  thil 
age,  without  an  express  adjudication  by  the  justices  of  the  place  of  in 
own  legal  settlement,  whether  it  still  retains  its  derivative  one  or  not.  | 
For  as  at  seven  years  of  age  a  child  may  become  an  apprentice,  it  ii  | 
then  capable  of  acquirin|r  a  settlement  of  its  own  ;  and  thus,  in  i  b'fe 
of  seven  years  and  forty  days,  a  child  may  have  defeated  its  derinltN 
settlement,  and  acquired  a  personal  settlement  of  its  own,  e.  g.  bj 
apprenticeship,  hiring  aod  service,  &c. 

Emancipation.] — But  a  child  may  also  be  emancipated  from  b 
parents,  by  ceasing  to  be  a  member  of  tbe  fomily,  without  faaving  ob- 
tained any  new  settlement  for  itself,  or  having  done  any  thing  U 
super&ede  its  original  derivative  one  by  parentage,  llie  cases  wbid 
govern  this  head  of  law  are  very  numerous ;  but  the  criterion  wberetij 
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removes  from  them,  it  shall  not  for  the  purpose  of  a  derivative  settle- 
ment be  deemed  part  of  the  parent's  family."  In  an  earlier  case  {$) 
the  same  Chief  Justice  had  said,  "  Ordinarily  one  of  these  things  must 
kappen — either  a  child  must  have  obtained  a  settlement  for  himself,  or 
he  must  have  become  the  head  of  a  family,  or  at  all  events  must  have 
arrived  at  that  age  when  he  may  set  up  in  the  world  for  himself,  having 
'  contracted  some  relation  which  is  inconsistent  with  the  idea  of  being 
voder  the  control  of,  or  in  a  subordinate  situation  in,  his  father's 
fcmily."  But  if  in  fact  from  idiocy  he  is  incompetent  to  manage  his 
own  affairs,  the  presumption  arising  from  separation  after  full  age  fails, 
and  his  settlement  will  follow  his  father's,  though  acquired  by  him 
aftar  his  son  attained  twenty-one  (/). 

The  general  rule  was  again  laid  down  by  Lord  Tenterden  to  be,  that 
daring  the  minority  of  a  child,  there  can  be  no  emancipation,  unless  in 
caae  of  marrying  and  so  becoming  the  head  of  a  family,  or  contract- 
ing some  other  relation,  so  as  wholly  and  permanently  to  exclude  the 
puental  control  (u);  and  therefore  where  a  minor  having  enlisted  in 
the  marines  was  discharged  before  full  age,  and  returned  to  his  father's 
house,  he  was  held  not  to  be  emancipated,  though  the  crown  might 
hacwt  retained  him  for  life  (r).  But  where  a  lad  at  eighteen  was  drawn 
at  a  militia  man,  and  served  for  five  years  as  a  balloted  man,  return- 
ing occasionally  to  his  father's  house  on  furlough,  it  was  held  that  by 
remaining  absent  after  twenty-one  he  was  emancipated,  though  his 
original  separation  from  his  family  was  by  compulsion  (to).  A  fortiori^ 
a  lad  who  went  to  sea  at  fifteen,  and  earned  his  living  by  serving  as 
well  in  king's  ships  as  merchantmen  till  twenty-five,  was  held  eman- 
dpnted,  being  separated  from  his  father's  family  at  twenty-one,  and 
volnntarily  continuing  in  the  naval  service  after  that  age,  though 
having  occasional  visits  home  (x). 

A  widower  having  a  daughter,  placed  her  at  eleven  years  of  age 
iritfa  an  uncle,  by  whom  she  was  wholly  maintained  after  that  time, 
and  with  whom  she  continued  to  reside  after  she  came  of  age,  (doing 
aervice  to  him,  but  without  any  contract  of  hiring  to  give  her  a  settle- 
ment of  her  own,)  the  father  in  the  meantime  having  gone  out  to 
aervioe :  it  was  holden  that  on  her  coming  of  age  she  was  emancipated, 
although  her  father  conceived  himself  bound  to  support  her  if  she  left 

(t)  See  per  Lord  JTmyon,  in  R,  t.  (v)  R.  ▼.  Rotherfield  Oreyt,  1  B.  Sc 

Qftetervil,  3  T.  R.  114.  Cr.  245 ;  2  D.  &  R.  628,  8.  C. 

(i)  n.  T.  Much  Cowame,  2  B.  &  AdoL  (to)  R.  ▼.  Hardwieke,  5  B.  &  Aid. 

861.  176. 

(s)  JL  V.  WihHmfftom,  5  B.  &  Aid.  (s)  R.  t.  Law/ord,  8  B.  &  C.  271 ; 

525;  1  D.  &  R.  140,  8.  C  2  M.  &  R.  556,  8.  C. 
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kn  HDcle.  From  tbe  determination  of  this  preliuiimry  point,  it  M- 
loved,  ofcognc.  ttwt  ihe  btbcr  wa>  capable  of  gaining  a  lettleMU 
by  hiiing  and  lennce  lor  a  jear  ai  an  "  tuumarrUd  man,  not  iomj  f 
^kiid"  that  is  to  i»j,  a  child  who  would  follow  hia  lettlcBent  wlthn 
tbe  Stat.  3  W.  &  M.  c.  1 1  (jr). 

Bat  where  a  pauper  was  bound  appteotice  to  a  etrtifieattd  ptmt, 
by  which  iodentura,  ihereiore,  be  coald  not  gain  any  lettleBeDt,  ud 
during  the  apprenticeship,  he  being  eighleen  years  old,  hii  btlai 
gained  a  ikw  tetllement,  and  the  pagper  did  not  return  to  bin  dl 
after  be  was  twenty-one ;  be  was  held  not  emancipated  :  for  a  MfS- 
latiOB  while  under  twenty-one  does  not  produce  an  emaucipttioi, 
unless  a  subsequent  settlement  be  gained  ;  here  none  was  gained,  isd 
tfaetefbre  his  settlenient  ibifled  witb  that  of  his  bther  (z). 


SECTION  V, 

Or  SETTLEMtST   BT    HaRRIAOE. 

The  followiDg  are  the  rules  generally  applicable  to  aettlementtbf 
marriage: — 

I.  A  woman  marrying  a  man  with  a  known  settlement  shall  foUat 
it,  even  whether  she  liTcd  there  with  him  or  not  (a). 

i.  A  wife  cannot  gain  a  new  settlement  for  beraelf  during  conr-- 
ture  (&),  or  complete  one,  which  her  husband  did  itot  live  long  eoosgh 
lo  otrtain  (c). 

3.  A  woman  marrying  a  man  without  a  known  settlement  retsisi 
her  maiden  settlement  (rf). 
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Marriage  Acts,  26  O.  II.  c.  33,  ^AO.  IV.c.  76.]— By  26  Q.  11. 
c.  33,  8.  8,  it  was  enacted,  that  **  all  marriages  solemnized  after  25th 
March,  1754,  in  any  other  place  than  a  church  or  public  chapel  where 
bannw  have  been  usually  published,  unless  by  special  license  from  the 
archbishop  of  Canterbury,  or  that  shall  be  solemnized  without  pnbli* 
cation  of  banns,  or  license  of  marriage  from  a  person  hating  authority 
to  grant  the  same,  first  had,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever."  And  this  provision  is  substantially  incorpo* 
raled  in  the  4  G.  IV.  c.  76^  which  is  the  act  regulating  all  marriages 
celebrated  since  November  1, 1823.  There  is,  however,  this  important 
distinction  between  the  former  and  latter  act;  that  by  the  former,  '^all 
marriages  between  parties,  one  of  whom,  not  being  a  widower  or  widow, 
was  under  the  age  of  twenty-one  years,  had  without  the  consent  of  the 
fkther  of  such  of  the  parties  so  under  age  (if  then  living),  or  (if  dead) 
of  the  guardian  of  the  party,  and  in  case  there  shall  be  no  such  guar- 
dian, then  of  the  mother  (if  living  and  unmarried);  or,  if  there  shall  be 
no  mother  living  and  unmarried,  of  a  guardian  appointed  by  the  Court 
of  Chancery,  were  null  and  void  to  all  intents  and  purposes  what<^ 
soever."  But  by  the  late  act  such  marriages  are  not  avoided,  though 
they  are  guarded  against  by  forms  and  penalties. 

Marriages  contrary  to  stat.  26  G.  II.  c.  33,  and  previous  to  Novem- 
l>er  2,  1823,  being  declared  void  to  all  intents  and  purposes  what* 
ioever  by  the  first-mentioned  act,  are  of  course  void  for  the  purpose 
of  settlements ;  neither  can  a  woman  herself,  nor  her  children  of  such 
a  marriage,  obtain  any  settlement  under  or  by  virtue  of  them  (e). 

The  words,  **  all  persons,"  in  the  provisions  of  the  former  act,  as  to 
tbe  consent  of  certain  parents,  guardians,  &c,  being  necessary,  are  so 
comprehensive  as  to  comprise  illegitimate  as  well  as  legitimate  chiU 
dren  (/).  Marriages  subsequent  to  November  1, 1823,  are  of  course 
regulated  in  like  manner  by  its  provisions ;  and,  if  invalid  according 
to  them,  confer  no  settlement. 

Scotch  Marriages.] — Although  these  statutes  do  not  extend  to 
Scotland,  it  was  long  doubted  whether  English  parties,  going  to 
Scotland  for  the  special  purpose  of  avoiding  the  restrictions  of  English 
laws,  could  be  legally  married.     But  as  in  many  recent  cases  such 


(•)  Ckinham  r.  Pregton;  for  the  act  riage  is  not  voidable  only,  as  where  a 

bdng  avowedly  made  againit  both  the  thing  is  made  void  for  the   ben^t  of 

eontrsctiiig  partiea,  and  their  children  parties;  Bla.  Rep.  192. 
alto,  its  disabilities  shall  not  be  waived  (/)  H.  v.  Hodnett,  1  T.  R.  96. 

at  their  own  option.    Thus  such  a  mar- 
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marTngCB  hare  been  decided  to  be  good,  tbey  mast  therefoie  be  Mi 
to  confer  a  seUlemeDt  (;). 

And  although  the  marriage  be  procnred  by  fraud  and  coocptncy,  it 
will  be  good  for  the  purpose  of  acquiring  a  lettlementtA);  bvt  tk 
penon*  bo  procuring  it,  will  be  liable  to  be  indicted  (t). 

CobaUtation  u  man  and  wife  for  a  Hriei  of  years,  is  sued  preuap- 
live  proof  of  marriage,  ai  will  giro  the  children  a  primUi  fatxt  title  u 
the  settlemeut  of  their  parents  (j). 

And  the  proof  of  a  marriage  ia/ocl  'rtprimA  fane  sufficient;  fait 
is  incumbent  on  the  party  who  would  impeach  it,  to  show  wfaereia  it  ii 
defective. 

Polygamy ,- — and  i/(  Coiueqiuncet  at  affecting  StttlenufUt.y-"^ 
numerous  instances  which  have  occurred  of  late  years,  of  second  niii- 
riages  contracted  by  persons  during  the  lifetime  of  their  lawful  vin*, 
render  a  few  words  on  polygamy  necessary,  inasmuch  as  the  settle- 
ments of  the  children  of  such  second  and  illegal  marriages  may  be- 
come the  frequent  subjects  of  appeal.  On  this  offence,  or  its  punj^ 
ment,  much  observation  wouM  be  misplaced  here ;  our  immedisie 
concern  being  with  its  consequences  as  they  affect  settlements.  It  ii 
enough,  therefore,  to  say,  that  St.  1  J.  I.  c.  11,  by  which  it  ra 
defined  and  punished  before  July  1,  1828,  affected  "  persons  wifits 
England  and  Wales,  marrying  any  person,  the  former  husband  or  «ft 
being  alive."  The  word  "  within,"  was  thus  construed:  If  tbejfnt 
marriage  were  beyond  the  sea,  and  the  latter  in  England,  the  latter  il 
the  offence,  and  the  illegal  marriage  for  which  the  party  may  be  ia- 
dicted  here.  Of  course,  such  marriage  conveyed  no  settlement;  bat  if 
the  second  marriage  took  place  abroad  before  July  I,  1828,  althoogh 
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proved,  either  by  the  man  himself,  or  by  his  real  wife ;  for,  said  the 
court  upon  one  occasion,  ''  the  woman  was  clearly  an  admissible  wit- 
ness, though  she  could  not  have  been  so  in  any  case  where  h^r  husband 
was  a  party,  because  the  husband  and  wife  are,  in  law,  one  person. 
But  here  the  husband  himself  ,  if  he  had  been  alive,  might  have  been  a 
witness;  and  wherever  the  husband  may  be  witness,  the  wife  may"(m). 
The  burden  of  proof  of  the  death  at  a  particular  time  lies  on  those  who 
assert  it,  and  the  presumption  of  life  seems  to  remain  till  excluded  by 
strong  circumstances,  as  the  party  not  having  been  heard  of  for  seven 
years,  being  in  danger  when  last  heard  of,  &c.  (n). 

On  the  words  of  st.  1  J.  I.  c.  11,  "  the  former  husband^  orwife^ 
being  alive  "  it  is  enough  to  observe,  that  three  exceptions  were  made 
by  subsequent  clauses  of  the  statute,  which  are, 

1.  Where  one  of  the  parties  shall  continue  beyond  the  seas  for 
seven  years  together ;  or, 

2.  Being  within  the  kingdom  for  seven  years  together,  shall  be  so 
secreted,  that  one  party  shall  not  know  whether  the  other  is  alive;  and 

3.  Of  persons  whose  former  marriage  is  void  ab  initio^  or  rendered 
so  by  sentence  of  a  court  of  competent  jurisdiction. 

These  exceptions,  however,  apply  only  to  the  trial  of  polygamy  as  a 
crime ;  their  consequence,  as  affecting  settlements,  present  views  of 
the  subject  somewhat  different,  but  which  have  been  already  suffi- 
ciently considered,  in  what  has  been  advanced  respecting  non-access 
in  questions  of  bastardy,  and  in  the  consideration  of  evidence.  The 
offence  of  polygamy  committed  on  or  after  1st  July,  1828,  stands  on 
a  widely  different  footing.  By  9  G.  IV.  c.  31,  s.  22,  if  any  person 
being  married,  shall  marry  any  other  person  during  the  life  of  the 
former  husband  or  wife  (whether  the  second  marriage  shall  have  taken 
place  in  England  or  elsewhere)  every  such  offender  and  person  coun- 
selling, aiding,  or  abetting  such  offender  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the 
seas  for  seven  years,  or  to  imprisonment  with  or  without  hard  labour, 
in  the  common  gaol  or  house  of  correction,  for  not  exceeding  two 
years.  Provided  that  nothing  herein  contained  shall  extend  to  any 
second  marriage  contracted  out  of  England  by  any  other  than  a  sub- 
ject of  his  majesty,  or  to  any  person  marrying  a  second  time,  whose 
husband  or  wife  shall  have  been  continually  absent  from  such  person 


(m)  2  Bott,  81.  Knight  v.  Nepean,  5  B.  &  Adol.  86 ; 

(ii)  R.  V.  Harbome  (/i»A.),  2  Ad.  &  E.       8,  C.  nam.  Doe  d,  Blade,  v.  Nepewny  2 
540;  4  Ner.  &  M.  341,  S,  C.t  Doe  d.      NeT.  &  M.  219. 
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fot  •ercD  years  then  lut  paat,  uid  ibtJI  not  ba«e  been  knate*  bf 
person  to  be  tiTiBg  witliio  that  time;  or  »haU  eKtend  U>  any  p«wi 
wbo,  Bl  iIm  tune  of  suck  secoDtl  marriage,  shall  have  beea  diTOtcad 
fnm  the  bond  of  tlie  £rat  marriage,  or  to  any  [lerton  vnhose  brma 
taarrift^  ihall  have  beea  declared  void  by  sentence  of  any  couit  tt 
cmnpeteot  juritdiction.  The  offender  may  be  tried  in  any  couaiy 
wbere  be  U  in  custody. 

Wkn  Ike  UifHiry  it  txcludtd.'] — The  filct  of  marria^  cannot  te 
iiu)uired  iuto  after  ao  order  of  removal  or  a  certificate,  stating  tib 
parliet  to  be  huibaod  aod  wife,  if  such  an  order  be  not  appealed' 
a^DSt  in  regular  coarse  ;  fur  t)ie  time  being  |>aBl  fur  tailing  adivh 
tage  of  the  fact,  eren  though  it  wer«  not  then  discovered,  the  | 
who  are  not  damnified  must  abide  by  ttie  conse<]ueDces,  and  are  ealoppea 
after  (•). 

Womioi's  SetlUmentfWken  not  SKSpeaded  during  Cw(rtart.]—VA 
last  point  necessiTy  to  be  noticed  under  this  dit'ision,  U  one  whid- 
waa  lon^  controverted  {p),  vU.  whether  the  settlement  of  a » 
tniin^ing  a  man,  whose  set^ement  is  not  known,  ia  auapended  duri^ 
coverture,  and  revives  after  his  decease;  or  whether  it  continim 
during  coverture ;  and  also  as  to  the  mode  of  proceeding  upuo  »■ 
appeB.1  ander  these  ctrcMmstances. 

The  following  case  is  selected  from  many,  as  presenting  tite  bejl 
illiislration  of  the  point  as  now  settled. 

A  "  idoH-  and  her  children  were  removed  from  Woodsford  to  Wii- 
borne  Minstfr.  The  session,  on  appeal,  adjudged  the  settlemenl'o 
be  at  Woodsford,  and  quashed  the  order,  stating,  ihalby  a  rule  of ibe 
Dorsetshire  sessions,  llie  appellants  begin,  and  in  the  first  place ffw" 
some  seiilemeiit  of  the  pauper  out  of  the  parish  appealing.  That  in 
pursuance  of  that  nile,  appellants  produced  a  copv  of  the  resistf 
of  the  birth  of  Mary  Seutt,  in  A. ;  and  the  pauper,  Mary  Pitman, 
swore  that  Mary  Scutt  was  her  maiden  name.  The  counsel  for  ih' 
respondents  objected,  that  this  was  not  sufficient ;  but  that  the  birth, 
or  some  other  selticnient  of  the  pauper's  husband,  oupht  to  have 
been  shown  ;  and  liirlhcr,  that  to  identity  the  said  Ularv  .-iciiti.  it 
was  necessary  for  the  appellants  to  prove  her  marriase  with  Robert 
Pinnan.  Tlic  sesMoii  adjudged,  that  llic  proof  of  the  birtli  of  Mary 
ScLitt  wa*  sufficient ;  ihat  the  onus  prohiiiidi  of  the  marriage  lay  up*" 
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the  respondents ;  and  quashed  the  order  of  removal.  It  was  moved 
to  quash  the  order  of  session,  upon  the  ground  that  the  pauper 
having  been  removed  in  the  character  of  a  widow,  it  imported,  that  it 
was  a  removal  to  the  place  of  her  late  husband's  settlement :  that, 
unappealed  from,  it  would  be  conclusive  evidence  of  his  settlement ; 
and  that  as  this  must  consequently  have  been  the  only  point  meant  to 
have  been  brought  in  issue  between  the  parties,  the  maiden  settlement 
of  the  woman  was  nothing  to  the  purpose,  and  did  not  apply  to  the 
question  before  the  court.  But  by  the  court,  ''  it  may  be,  the  hus- 
band had  no  settlement ;  and  if  he  had,  till  discovered^  her  own  would 
im  the  mean  time  remain.  It  is  enough  in  the  first  instance.  The 
Mssions  have  done  right.     Motion  denied"  (9). 

In  a  later  case  it  was  decided,  that  an  order  of  justices  for  removing 
the  wife  and  children  of  a  pauper  to  the  place  of  their  settlement,  is 
supported  primd  facie  by  showing  that  the  parish  to  which  the  re* 
moval  was  made  was  the  place  of  the  wife's  maiden  settlement ;  and 
although  it  also  appeared  by  the  marriage  register,  that  the  husband 
was  "  of  another  parish,"  such  description  was  holden  no  evidence  of 
his  being  settled  there  ;  and  the  burden  was  cast  on  the  appellants  of 
showing  the  husband  settled  in  another  parish  (r).  But  where  the 
wife  of  W.  O.  was  removed  to  her  maiden  settlement,  which  appeared 
to  be  in  the  appellant  parish  ;  but  it  also  appeared  that  the  husband 
was  bom  in  the  stable  of  an  inn  in  Ipswich,  during  the  march  of  a 
regiment  to  which  his  father  belonged  through  that  town,  it  was  held 
that  the  removal  was  mistaken,  as  the  husband  was  shown  to  have 
had  a  birth  settlement  somewhere^  though  it  was  not  proved  in  which 
of  the  several  parishes  in  Ipswich  he  was  born  (5). 

Evidence  of  Marriage,] — Though  the  readiest  proof  of  a  marriage 
in  England  and  Wales,  is  by  producing  an  examined  copy  of  the 
entry  in  the  parish,  or  dissenters'  registers,  it  is  not  necessary  ;  and 
other  evidence,  e.  g,  that  of  a  party  present  when  the  ceremony  took 
place,  will  suffice  (t).  Though  the  preliminaries  of  a  legal  marriage 
need  not  be  proved  in  support  of  it,  the  other  side  may  show  that  they 
never  took  place,  e.  g.  that  banns  never  were  published  (u).     A  mar- 


(9)  R.  T.  Woodtford^  Cald.  236  ;  and  (»)  R.  y.  8i,  Martf,  Beverley ^  1  B.  & 

Me  R.  T.  Riften^,  Cald.  39 ;  St,  John's,  Adol.  201. 

Wt^t/rinfff  and  8t,  BotolpK'e,  Buhopt'  {()  St.  DevereuJCY,  Much  Dew  Church, 

gate.  Burr.  S.  C.  367,  S.  P.  1  Bla.  R.  367. 

(r)  R.  f .  Harberton  {Lth.),  13  Eaat,  (u)  Standen  y.  Standen,  Peake,  C.  N. 

R.311.  P.  32.     See  3  6.  IV.  c.  75,  f.  19. 
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riage  by  banns,  in  nunei  by  which,  tbougfa  aasnmed,  the  put;  tnd 
been  known  in  tbe  same  parish  during  three  jean'  residence  iW, 
was  held  good  for  the  purpose  of  conrerring  a  settlement  (z).  Sd 
where  the  party  had  lodged  in  the  parish  for  sixteen  weeks  befnt, 
passing  by  a  name  which  he  had  assumed  on  account  of  hsnaf 
deserted  from  the  army,  and  married  by  that  name ;  for  it  «ti  set 
assumed  to  impose  on  the  woman  (y).  The  like  was  held  whm  t 
widow  married  again  by  banns  pablished  in  her  maideu  name,  by  viixk, 
notwithstanding  her  first  marriage,  she  had  long  been  known  (z).  For, 
to  annul  a  marriage  on  ihis  account,  tbe  name  must  be  asHiiscd 
fraudulently ;  and  the  mere  fact  that  some  one  individual  miy  te 
deceived,  is  not  sufficient,  e.  g.  by  accidental  addition  or  omissiiHiof 
one  of  several  Christian  names,  or  by  its  partial  variation  (a).  B«l 
where  a  woman  named  H.  was  married  by  banns  in  the  name  of  Wbitt, 
that  being  her  name,  as  entered  by  mistake  in  ber  baptismal  r^iW, 
her  marriage  was  held  void  for  tbe  purpose  of  obtaioing  a  settkneot, 
as  she  had  never  been  known  by  the  name  of  White  (i). 


SECTION  VI. 

Of  Settlkmsmt  ar  Apprehticesuip. 

By  sUt.  3  &  4  W.  &  M.  c.  II,  s.  8,  if  any  person  shall  be  bouad 

an  apprentice  by  indenture,  according  to  law,  viz.  for  seven  ye«n(e), 

and  inhabit  in  any  town  or  parish,  such  binding  and  iatiBbiting  (^ 

shall  be  adjudged  a  good  settlement. 

Apprenticeship  appears  to  be  the  earliest  mode  recognised  by  U«  by 
wliicli  ,\ii  ;i(U(iilirrons  or  iMTsr>nnl  seltlenicnt  can  be  acquired.     It  W 
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on  attaining  that  age,  might  even  be  compelled  to  go  into  apprentice- 
ship by  the  officers  of  the  parish  in  which  they  are  settled,  though  not 
nsident  in  or  a  burden  to  it  (g).  However,  by  a  later  act,  indentures 
of  apprenticeship  to  a  chimney-sweeper  are  made  void  if  the  unhappy 
suflferer  under  them  is  a  boy  under  eight  years  old  (A) ;  and  it  has  been 
ainoe  provided  (t)  that  no  child  can  be  bound  apprentice  by  parish 
ofScers  till  the  age  of  nine. 

By  an  earlier  act  of  Elizabeth  (j),  the  qualifications  of  persons  en- 
titled to  take  and  to  become  apprentices  had  been  regulated.  The 
changes  of  time  and  the  progress  of  commerce  having  made  many  of 
its  provisions  inconvenient|  caused  its  penalties  and  restrictions  to  fall 
into  a  disuse,  from  which  they  were  only  occasionally  revived  for  the 
purposes  of  vexation.  They  were  therefore  repealed  {k) ;  and  *all 
power  specially  given  to  justices  over  apprenticeships  contracted  sub- 
ject to  the  repealed  act  of  5  Eliz.  c.  4,  b  still  reserved  to  the  justices 
generally  (/). 

No  settlement  can  be  now  acquired  by  apprenticeship  to  the  sea- 
service,  or  to  a  householder  exercising  the  trade  of  the  seas  as  a  fisher- 
man or  otherwise,  or  by  any  person  who  at  the  passing  of  this  act  (14 
August,  1834)  was  such  an  apprentice,  in  respect  of  such  apprentice- 
sliip  (m). 

The  contract  itself,  by  which  the  relation  of  master  and  apprentice 
is  formed ;  the  residence  under  it,  and  the  effects  of  that  residence  ; 
its  premature  termination ;  and  (he  questions  of  evidence  which  arise 
on  the  indenture,  severally  give  occasion  to  numerous  appeals.  A  few 
observations,  therefore,  on  each  of  these  particulars  are  requisite. 

Of  the  Contract  of  Binding  y  and  Parties  thereto.] — 1.  The  contract 
may  be  made  by  any  person  of  more  than  seven  years  of  age,  for  him  or 
herself;  for  being  invariably  supposed  to  be  for  the  child*s  benefit,  it  is  a 
case  beside  the  common  rule  of  law,  which  makes  the  contracts  of  infants 
void  (n).  So  decidedly  is  this  established,  that  even  in  a  case  where 
the  justices  had  disapproved  of  a  parochial  apprenticeship,  and  refused 
to  affix  their  signatures  to  the  order,  yet  as  the  infant,  at  nine  years  of 


(^)  22.  T.  St,  George,  Exeter  (Ink.),      apprenticed  to  sweeping  chimneys  1 ! 
kd.  &  E.373  ;  5  Nev.  &  M.  61,  5.  C.  (i)  56  G.  III.  *»  i^Q  -  f 

(h)  28  6.  III.  c.  48,  R.  v.  Hipnoell,  (J)  5  El.  c.  4. 


8  B.  &  Cr.  466 ;  2  M.  &.  R.  474,  8.  C.  {k)  54  6.  III.  c.  96. 

Under  this  inefficient  enactment,  even  (/)  Id,  s.  3. 

since  56  6.  III.  c.  139,  s.  7,  it  is  clear  (m)  4  &  5  W.  IV.  c.  76,  s.  67. 

that  a  wretched  female  child,  of  eeven  (n)  I  Bott,  613  ;  2  Bott,  363. 
jean  of  age,  might,  by  its  parente,  he 
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Age,  with  the  coiueDt  of  bis  mother,  bouixl  himieir  for  mtcd  jmt,  ts 
that  particular  individual  whom  the  juatkoa  had  disapproved,  ind  tk 
parish  officers  advanced  the  premium,  the  indenture  waa  mpporttd. 
Ad  order  of  Kuioni  removing  this  apprentice  some  yetus  afterwudi 
as  a  pauper,  in  consetjuence  of  conceiving  this  trwuBCtioD  to  be  fiu- 
dulent,  and  not  to  hare  conferred  %  settlement,  came  before  the  cosl 
of  king's  bench;  when  Lord  EUenborougk,  C.  3.,  ttid,  "TiMwa^ 
be,  inde«d,  «  misapplJcation  of  parish  money,  but,  Dcveithelesi, ik 
indenture  was  good  ;  for  all  the  panics  necesaary  to  mftke  it  good  ete- 
culed  it"(o).  The  binding,  to  confer  a  seitlement,  muit  be  uicbn 
would  at  the  time  be  effectual  for  the  purpose.  Thus,  a  binding  roi 
certificated  man  will  not  confer  a  settlement,  tboagfa  there  be  ht^ 
days'  service  under  it  after  the  certificate  be  discharged  (j>).  Aoote 
instance  of  this  rule  wia,  where  an  infant,  the  son  of  a  certi6cari 
man,  was  bound  apprentice  in  the  certificated  pariah,  and  served  mort 
than  forty  days  there,  he  was  held  to  have  gained  ao  settlement  i^m, 
for  not  being  Mui  juris,  but  a  minor,  at  the  time  be  was  bound  (7). 

The  other  contracting  party,  the  master,  may  also  be  an  infant  (r). 
It  is  perfectly  immaterial  what  ii  the  trade  or  occupation,  if  it  bei 
contract  of  which  the  substantial  object  is  to  learn,  and  not  to  teach  sad 
serve(«).  An  indenture  by  which  an  apprentice  is  bound  to  soveoM 
master  for  four  yean,  and  another  for  three  years,  to  team  twodiF- 
ferent  trades,  is  valid,  and  requires  only  one  stamp,  as  relating  to  oaly 
one  transaction  ((). 

2.  Except  in  the  case  of  parish  apprentices,  even  if  the  contract  ht 
not  the  sole  act  of  the  parties  who  are  to  stand  in  the  relation  of  maHa 
and  apprentice,  it  is  absolutely  necessary  that  they  should  both  be 
consenting  parties,  in  order  to  enable  t)ie  apprentice  to  obtain  a  settle- 
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\ets(w).  Bat  the  ti^atnre  of  the  roaster  is  not  absolutely  necessary,  be- 
lase  his  accepting  the  apprentice  is  sufficient  proof  of  his  consent  (x). 

3.  Parol  Contract  toidy  and  will  not  enure  as  a  Hiring.'^Ex' 
•ptionsJ] — The  contract  must  be  by  deed,  though  actual  indenture  is 
Dt  requisite  (y ).  For  a  parol  contract  for  an  apprenticeship,  eo  nominCf 
void  as  an  apprenticeship,  and  cannot  be  converted  into  a  hiring, 
I  as,  with  a  service  under  it,  to  confer  a  settlement  (z).  To  this  rule, 
Dvever,  some  few  exceptions  were  at  one  time  established ;  where. 
Bough  the  intention  of  the  parties  was  teaching  and  learning,  but  the 
SBtract  was  not  expressly  a  retainer  of  an  apprentice :  and  it  was  there- 
Me  held  that  it  might  not  be  a  contract  of  apprenticeship,  perfect  or  im- 
crfect  (a).  The  first  case  which  admitted  any  exception  was  one  founded 
■  very  particular  words  in  the  contract  itself  (6).  Of  the  same  kind 
mt  the  two  next  cases  (c).  But  these  formed  special  exceptions  to 
bs  general  rule,  and  appear  now  superseded,  though  the  doctrine  on 
he  subject  has  *'  undergone  some  undulation  '\d)  since  they  occurred. 
He  distinction  between  cases  where  the  agreement  is  to  work  or  to 
cne,  and  where  it  is  to  teach  and  to  learn,  seems  to  have  been  first 
iken,  in  a  definite  shape,  by  Lord  Ellenborough  (e) ;  ever  since  which 
k  current  of  opinion  has  treated  agreements  of  this  kind,  viz.  to 
Bim  and  to  teach,  not  as  contracts  of  hiring  and  service,  but  as 
iperfect  contracts  of  apprenticeship  (/).  Where  the  substantial 
bject  of  the  parties  to  a  contract  is  to  learn  and  not  to  serve,  it  should 
!  deemed  subject  to  the  rules  of  apprenticeship  (g).  The  true  dis- 
iction  in  these  cases  has  been  put,  by  a  deceased  judge  of  very  great 


^ 


m)  R.  ▼.  St.  Niehoku,  Nottingham^ 

.  R.  726. 
{»)  2Bott,367,371. 
Cy)  3  W.  &  M.  c.  11,  8.  8  ;  31  6.  II. 
11,  s.  1. 

[x)  R.  V.  DUehmgham,  4  T.  R.  769. 
B  cases  where  agreements  not  under 
d  have  operated  as  agreements  for 
pffeaticeatip,  that  being  the  object 
Oected  from  them,  12.  ▼.  LaindoTf  8 

R.  379 :  R,  v.  Shinfield,  14  East, 
11;  22.  V.  Mounttorrel,  2  M.&  S.460  ; 
.  T.  Nether  Knutrford,  1  B.  &  Adol. 
S6 ;  R,  T.  Tipton,  9  B.  &  C.  888  ;  4 
[.  &  R.  701,  8.  a 

(a)  See  per  WiUiamt,  J.,  4  Ad.  &  E. 
U ;  5  Ner.  &  M.  546. 

{k)  R.  V.  Little  Bolton,  Cald.  369. 

(e)  R.  T.  Bceletton,  2  East,  R.  298  ; 
I T.  Bmrbaek,  1  M.  &  S.  370.     Over. 


ruled  by  R,  v.  Crediton,  2  B.  &  Adol. 
493.  See  per  Patieson,  J.,  1  Ad.  &  E. 
243;  3  Ner.  &  M.  311. 

(d)  Per  Littledale,  J.,  in  i2.  v.  New- 
toum  (Inh.),  1  Ad.  &  E.  238 ;  3  Nev.  & 
M.  310. 

(e)  22.  T.  Bilborough,  1  B.  &  Aid.  116. 
Yet  in  22.  v.  St,  Margarefs,  King^s 
Lynn,  6  B.  &  C.  97 ;  9  D.  &  R.  160, 
S,  C,i  and  22.  v.  Edingale,  10  B.  &  Cr. 
739,  an  agreement  to  serve  for  four  years 
was  held  a  defective  contract  of  appren- 
ticeship. 

(/)  Per Paiteson,  J.,  1  Ad.  & E.  243 ; 
3  Nev.  &  M.  311,  S,  C,  22.  v.  Newtown, 
The  learned  judge  professed  himself  un- 
able to  reconcile  the  cases. 

{g)  See  per  Bay  leg,  J.,  22.  v.  Bditt' 
gale,  10  B.  &  Cr.  742. 
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taknuand  IrmraiBf.to  be  lUs:  **  Whefe  tcBcfang  on  the  pan  of  At 
iDUlcr,  or  leaminE  on  ibat  of  the  |MB|icr,  is  aot  tbe  primuj  \miMh 
the  lecomlary  obiect  of  the  parties,  tint  will  not  prerent  {mhat  nA 
i*  to  be  done  for  the  Buter)  the  csontnct  being  considered  Me «( 
hiring  and  •ernce."  In  til  the  enae*  cited,  where  the  contract  wu  n 
considerad,  it  appeared  that  the  panper  agreed  to  work  for  hi)  muta, 
aod  tbe  master  undertook  to  tench  him  the  particniar  trade  in  bIwI 
he  was  conreraaot :  but  the  teacbing  nod  learning  were  incadcDtil,  tad 
therefore  it  was  held  to  be  a  contract  of  hiring.  But  where  tCKhii; 
and  leamiog  are  the  principal  object  of  tbe  parties,  though  tbert  ni  t 
■errice,  the  contract  is  one  of  apprenticeship  (A).  Tbe  object  coetH- 
plated  by  the  parties  at  the  time  b  itow  the  test  bj  which  these  cud 
are  decided  <i},  as  a  <tneslion  of  bet  (J)  to  be  determined  by  tbe  at- 
CDmstances  of  each  case  (i).  An  imperfect  contract  of  apprenticalif 
ocean  where  tbe  parties  ha*e  had  in  view  a  perfect  contract  of  appra- 
ticesbip,  viz.  that  tbe  master  shall  teach  and  the  boy  learn,  bot  ibt 
object  has  not  been  tboroo^ly  carried  into  execalion  ;  which  ii  oftea 
occasioned  bv  tbe  parties  being  unable  or  nnwilUng  to  inenr  tbe  n- 
pense  of  an  indenture  (/).  The  beta  of  the  leading  case  on  tiiii  lab- 
ject(m),  in  which  the  earlier  decisions  were  considered,  ma;  here  be 
stated,  notwithstanding  oar  narrow  limits.  A  pauper  agreed  by  painl 
with  a  sawyer  in  a  parish  in  Exeter,  for  a  twelvemonth,  to  learn  n*> 
ing,  and  was  to  have  It.  6d.  out  of  every  20t.  earned  by  his  nastet 
and  himself.  He  served  oat  that  year,  providing  his  own  board  aad 
lodging.  At  the  end  of  tbe  year  he  made  a  new  agreement  with  the 
same  master  for  another  year,  nnder  which  he  was  to  receive  8f.  oat 
of  every  20<.  earned  by  his  master  and  himself;  nothing  wis  ssid 
about  Sundays  or  the  hoars  he  was  to  work.     He  worked  oat  tbe 


SETTLEMENT   BT    APPRENTICESHIP.  751 

Twa  Contracts 9  one  good  for  Service ,  and  the  other  bad  for  Appreti" 
Hceship :  the  Effect.] — It  has  been  decided,  that  if  there  be  a  valid 
contract  for  a  hiring  and  service,  which  is  afterwards  attempted  to  be 
converted  into  an  apprenticeship,  but  the  contract  for  such  conversion 
turns  out  to  have  been  deficient,  it  shall  not  cancel,  or  do  away,  the 
fbroier  valid  contract :  but  if  the  term  of  service,  originally  contracted 
ibr,  has  been  performed,  a  settlement  shall  be  acquired  under  such 
contract  for  hiring  (o).  And  the  converse  of  the  proposition  is  equally 
true ;  viz.  that  if  there  be  a  valid  contract  for  an  apprenticeship,  which 
is  afterwards  attempted  to  be  turned  into  a  hiring  and  service,  that  the 
latter  should  be  with  the  consent  of  the  master  party  to  the  indenture; 
for  if  he  does  nothing  either  to  put  a  legal  conclusion  to  the  apprentice* 
■hip,  or  regularly  to  assign  the  apprentice,  the  former  contract  is  not 
invalidated  by  the  latter.  As  where  the  master  of  several  apprentices, 
on  quitting  business,  proposed  to  assign  all  his  apprentices  to  J.  S.,  but 
BO  such  assignment  was  made.  The  pauper,  one  of  the  said  apprentices, 
was  afterwards  hired  by  J.  S.  as  a  servant  for  fifty -one  weeks,  and  her 
Ibrmer  master,  on  meeting  her,  expressed  his  approbation  of  her  having 
gone  into  the  service  of  J.  S.  The  session  found  that  there  was  no 
particular  assent  of  the  original  master  to  the  second  service,  and 
therefore  it  could  not  operate  as  an  assignment  of  the  apprentice,  and 
that  the  contract  with  J.  S.  could  not  operate  as  a  hiring  and  service, 
because  the  indentures  were  not  put  an  end  to,  so  as  to  admit  of 
the  pauper  legally  entering  into  service  (p). 

Where  a  shoemaker  made  a  proposal  to  a  poor  woman  to  take  her 
son  to  learn  his  business,  the  service  to  be  for  four  years,  the  mother 
providing  board  and  lodgings,  and  the  son  to  receive  half  his  earnings, 
and  no  indentures  were  executed,  on  account  of  the  poverty  of  the 
mother,  the  court  held  that  this  was  a  defective  contract  of  appren- 
ticeship, and  not  a  contract  of  hiring,  and  consequently  that  the  lad 
did  not  gain  any  settlement  by  serving  and  residing  under  it  {g).  The 
contract  may  be  made  abroad,  if  the  apprentice  serve  for  forty  days  in 
England  (r) ;  but  though  it  should  be  dated  on  the  day  of  execution, 
its  being  dated  a  day  or  two  before  it  was  executed,  will  not  prevent  a 
settlement  from  being  gained  by  service  under  it  (s). 


238 ;  3  NeT.  &  M.  306,  8.  C. ;  R.  t.  (q)   R.    v.-  St.  MargareVt,  King't 

Oremi  WuVard,  4  Ad.  &  Ell.  216  ;  5  Lynn,  6  B.  &  C.  97;  9  D.  &  R.  160,^9.  C. 

Nev.  &  M.  540,  8.  C.  (r)  R.  ▼.  Clotworth,  6  Ad.  &  £.  286 ; 

o)  R.  T.  8kh^€ld,  14  East,  541.  1  N.  &  P.  437,  8.  C. 


t 


p)  R.  T.  Atkby^de-la-Zfrnch,  2   B.  (f)  R.  t.  Harrington^  4  Ad.  &  E. 

h  Aid.  115.  618  ;  6  Nev.  &  M.  165,  8.  C. 
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4,  The  indenturea  ramt  be  itamped  with  the  proper  (tanp*  pro- 
Tided  by  Btatnte(t)i  of  which  there  are  two  descriptioDs ;  om  b 
Ripect  of  the  inatnunent,  a>  sacb ;  the  other  in  respect  of  the  fte  or 
siiin  given  as  a  consideration  with  the  B[^irentice,  And  the  dtedw 
indenture  cannot  be  produced  in  evidence  ot  the  fact  of  apprailin- 
Bhip,  nnlest  it  be  Mamped  with  the  proper  stamps,  in  deacripiioa  ud 
ralue  (h). 

5.  The  full  sum  or  consideration  given,  must  be  set  forth  m  tk 
indeDtnre  in  woids  at  length,  and  the  duties  paid  on  it  (v);  nor 
b  this  provision  to  be  evaded  by  ^ving  other  thin^  instead  of 
money  (ic). 

But  it  has  been  determined,  that  where  money  was  given  bytk 
grandfather  of  an  apprentice  to  clothe  him,  b^ore  he  entered  upon  )m 
apprenticeship,  this  was  not  such  a  consideratioB  as  the  statute  re- 
quires to  be  set  out  in  the  indenture  (t).  Nor  where  the  frieidigf 
the  apprentice  covenanted  to  maintain  and  clothe  him(y).  h'or  if 
the  subject  matter  of  agreement  for  apprenticeship  is  not  ibowa 
to  be  of  20/.  value  (2).  And  the  enactment,  that  the  full  mm  be 
inserted  in  the  indenture,  means  not  lest  than  the  fiill  sum :  there- 
fore, if  more  be  inserted,  and  the  duty  paid  according  to  that,  it  k 
good  (a). 

Indenluret  of  Apprentices  bound  by  Panthes,  Charitable  Trmittet, 
S^c] — The  above  are  the  principal  points  respecting  the  binding,  «■ 
which  settlements  by  apprenticeship,  in  the  ordinary  course,  are  bmh 
ally  resisted,  upon  appeal  to  the  quarter  sessions.  The  apprenliee- 
ships  of  the  poor  exclusively  fall  under  a  different  consideration,  ta  Ik 
as    respect?   the   contract   tljclf;    nnrl    ilicrefore   ^rc   ncce^snry   !.^  he 
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money ;  nor  need  trustees  of  public  charities  be  parties  to  indentures 
for  putting  out  poor  children  apprentices  with  the  fiinds  of  the 
ebarity  (6). 

Poor  children  bound  out(c)  parish  apprentices,  are  exempted  in 
like  manner  (cf),  and,  being  so  bound  out  under  the  provisions  of  par- 
ticular statutes,  the  contract  must  be  conformable  with  their  particular 
directions  (e),  which  are — 

1.  That  tlie  binding  must  be  by  the  majority  of  the  churchwardens 
uid  overseers  of  the  parish  to  which  the  pauper  belongs  (/).  But  it 
has  been  holden,  that  an  indenture,  binding  out  a  poor  apprentice, 
executed  by  W.  S.  churchwarden,  and  J.  G.  overseer  of  the  poor,  of 
ft  hamlet  maintaining  its  own  poor  separately  from  the  parish  at  large, 
not  being  impeached  by  evidence  negativing  its  execution  by  a  ma- 
Jcriiy  of  the  churchwardens  and  overseers  of  the  hamlet,  shall  be 
deemed  good,  by  intending  that  there  were  two  overseers  for  the 
bftmlet,  as  required  by  statute,  and  only  one  churchwarden,  which 
mi^t  be  su£Bcient  by  custom,  and  therefore  that  the  binding  was 
Kegwlar  (g). 

Alao  that  an  indenture  of  apprenticeship,  executed  by  the  overseers 
of  ft  township  which  has  no  church  or  chapel  warden,  and  maintains 
its  own  poor  separately,  is  a  valid  indenture,  though  neither  of  the 
churchwardens  of  the  parish  at  large,  within  which  the  township  is 
sitQftte,  join  in  the  execution  (A).  And  an  indenture  by  one  church- 
warden and  one  overseer  was  holden  good  within  the  statute,  in  a  case 
wliere,  by  custom,  there  was  but  one  churchwarden  (t).  And  where 
ft  pftrish  has  united  with  others  for  the  support  of  the  poor,  according 
to  the  provisions  of  22  G.  III.  c.  83,  and  a  guardian  has  been  ap- 
pointed, an  indenture  executed  by  the  churchwardens  and  overseers 
it  still  good,  and  the  guardian  need  not  execute  (J), 


(k)  R.  y.  Qtunmton,  2  M.  &  S.  460. 

(e)  Aecordinglj,  when  persons  above 
twenty-one  are  bound  oat  bj  the  parish 
oAem,  on  paying  part  of  the  premium 
ftom  tlie  parish  ^ds,  the  assent  of  two 
jnrticei  if  not  necessary  under  that  act ; 
JL  ▼.  fil.  /oAn,  B^dwardme,  5  B.  &  Adol. 
16ft. 

(i)  And  parol  evidence  is  admissible 
to  iliow  the  money  paid  on  assignment 
of  a  parish  apprentice,  to  be  parish 
■oney,  lo  that  a  stamp  was  unnecessary, 
R,  ▼.  LUmgwmmr,  2  B.  &  Adol.  616 ;  2 
NcT.  &  nL,  86,  o*  C» 

(«)  43  EUz.  c.  2;  56  G.  III.  c.  139, 
tte.  seelif/^. 


{/)  These  words,  '*  minority  of  the 
churchwardens  and  overseers,"  retro- 
spectively include  indentures  signed  by 
two  persons  only,  who  acted  as  church- 
wardens'and  also  as  overseers,  51 G.  III. 
c.  80 ;— or  signed  by  the  overseers  of 
any  township,  5cc.,  and  the  church  or 
chapel  warden  acting  or  appoimttd  in 
respect  thereof,  54  G.  III.  c.  107. 

{g)  R.  V.  Hinckley,  12  East,  R.  361. 
See  R.  V.  Shelton  (/iiA.),  note  (t). 

(A)  R,  V.  Nantwich,  16  East,  R.228. 
See  6  Ad.  &  E.  870 ;  2  Nev.  &  P.  106. 

(0  R.  v.  Shelton,  1  B.  &  Aid.  175. 

C/)  R'  ▼.  iMtterwortM,  3  B.  &  C. 
487;  5  D.&R.343,  i9.  C. 

3c 
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2.  That  the  spprenticei  must  be  the  cltildren  of  parenti  whom  ihe 
cbuTch wardens  and  oveneen  shall  jadga  not  able  to  maintain  them. 

3.  That  boys  shall  be  bound  tilt  twenty-one,  and  girls  till  twealjf- 
one  or  marriage  (k). 

4.  Tliat  two  justices  appearing  od  the  indenture  to  bare  jurndidiog 
in  the  coanty,d^.(0>tnuit  be  assenting  parties  to  it,  and  it  beings  ji- 
dicialact,  must  be  together  at  the  time  of  such  asBeotiDgorallowuic«(*), 
though  it  is  not  absolutely  necessary  that  they  should  sign  it  vVit 
together  (n).  If,  without  being  parlies  to  the  todenlures,  the  puiA 
oflicen  provide  part  of  the  expense  out  of  the  parish  funds,  the  juitkti 
must  seal  as  well  as  Ngn  (o) ;  but  not  even  in  that  case,  if  the  sum  tbn 
contributed  was  voluntarily  supplied  by  the  overseen,  and  allowed  br 
the  parish  in  aid  of  other  charitable  contributions  (p). 

It  is  now  enacted  (q)  that  all  indentures  for  binding  parish  appreo- 
tices,  which  have  been,  or  shall  be,  allowed  by  two  justices,  aclinf  a 
well  for  the  county  or  district  within  which  the  place  by  the  officcn 
of  which  such  child  shall  be  bound  shall  be  situated,  as  for  the  coutj 
or  district  within  which  the  place  shall  be  situated  wherein  such  cUU 
shall  be  intended  to  serve,  shall  be  as  valid  as  if  allowed  by  two  Jutica, 
acting  for  one  such  county  or  district,  and  by  two  otherjusticesactin; 
for  the  other.  The  same  act  declares  all  indentures  to  be  valid  ts 
which  the  seal  of  any  corporation  of  directors,  &c.  authorised  to  bind 
apprentices,  has  been  or  shall  in  future  be  affiled  (r).  The  indenlBiti 
of  children  bound  apprentices  within  cities,  boroughs,  or  towns  cnpv- 
rate  are  to  be  allowed  by  two  magistrates,  one  for  tJie  county,  the 
other  for  the  city,  &c.  (i)- 

By  the  poor  law  amendment  act  (t)  the  ( 
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children  of  poor  penont,  and  after  the  period  at  which  any  such  rule 
shall  come  into  operation,  justices,  before  allowing  such  indentures,  must 
ascertain  whether  such  rules  have  been  complied  with,  and  certify  the 
same  at  the  foot  of  the  contract  or  indenture,  and  of  the  counterpart 
directed  by  such  rules,  till  which  certificate  no  such  indenture  is  to  be 
valid ;  but  the  jurisdiction  of  justices  over  masters  and  apprentices 
during  the  term  is  unaffected  by  the  act  (u).  By  the  annual  mutiny 
aety  every  military  officer  residing  in  barracks  or  otherwise  under  mili- 
tary law,  is  exempt  from  taking  or  having  bound  to  him  any  parish 
poor  child  as  apprentice. 

5.  That  such  apprentices  may,  by  the  assent  of  two  such  justices  as 
aforesaid,  be  assigned,  and  if  so  assigned,  shall  be  subject  to  all  such 
regulations  as  if  they  had  continued  to  serve  under  the  original  inden- 
ture (v).  Such  assignments  not  being  subject  to  the  regulations  im- 
posed by  8  A.  c.  9,  need  not  be  stamped  within  two  months,  nor 
need  the  indenture  set  out  the  consideration  paid  for  it  (w). 

If  there  be  collusion  between  the  relatives  of  an  infant  pauper  to 
bind  him  to  one  of  them,  who  does  not  carry  on  the  trade  he  professes 
to  teach,  but  the  parish  officers  are  not  parties  to  the  fraud,  the  inden- 
tnie  will  not  be  vitiated,  and  a  settlement  will  be  gained  by  service 
under  such  binding  (x). 

2.  Apprentice  need  not  Sleep  in  the  Master  s  Parish, — Of  the  Resi^ 
d§mce  under  the  Contract,  and  its  Effects.] — The  settlement  of  an  ap- 
prentice does  not  necessarily  depend  on  the  settlement  of  the  master 
or  mistress^  but  on  his  own  residence  for  forty  days,  during  his  ap- 
prenticeship, in  the  actual  service  of  such  master  or  mistress,  though 
not  within  the  compass  of  any  one  year  (y).  Thus,  where  an  appren- 
tice works  in  the  day-time  with  his  master  in  the  parish  of  A.  but 
sleeps  in  the  contiguous  parish  of  B.  where  his  home  is,  B.  is  the  place 
wherein  he  obtains  his  settlement  under  the  indenture  (z) ;  because 
the  place  where  a  person  lodges  is  generally  understood  to  be  the  place 
of  his  residence  (a). 

Must  be  in  the  Service  of  the  Master.] — But  the  residence  must  be 
in  the  service  of  the  master ;  for  the  words  of  the  statute  creating  this 


t 


«)  4  &  5  W.  IV.  c.  76,  8.  61  74  ;  2  M.  &  R.  286,  S.  C. 

V}  32  G.  III.  c.  57  ;  R.  v.  Countet-  (y)  H.  v.  Aldstone,  2  B.  &  Adol.  207. 

ikorpe,  2  B.  &  Adol.  487  ;  R.  ▼.  Wit-  (s)  Burr.  S.  C.  569. 

ney,  5  Ad.  &  E.  191 ;  6  Nev.  &  M.  152,  (a)  R,   v.  Siraiford-upon-Avon,   II 

8.  C.  East,  R.  176 ;  Reg.  v.  Somerby,  1  P.  & 

(w)  R.  y.  Ide,  2  B.  &  Adol.  866.  D.  180  ;  9  Ad.  &  E.  310,  8.  C.    See 

(jr)  R.  ▼.  Great  Skeppey,  8  B.  &  C.  next  section  of  this  chapter. 

3c2 
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■peciei  of  letttemeot  (A), "  AtiidtM^  oxd  AtMfatiam,"  matt  be  mitt- 
■tood  of  a  habitation  referable  in  aome  vay  to  the  ■pprciiticcdn|i(c), 
mz.  in  the  character  of  an  apprendce,  and  io  some  nj  ot  othn  ii 
furtherance  of  the  object  of  the  apprenticeship  (<{}. 

JHendence  on  account  of  lUneu  or  Indulgence  confert  no  StllU- 
mont.] — Thus  where  an  apprentice  having  a  general  indulgenct  to  be 
absent  from  the  place  of  his  service  from  Satarday  evening  till  Hoo- 
day  morning,  left  u  usual  on  Saturday  night,  and  never  retunti  t» 
lerve  under  his  indenturet,  he  gained  his  settlement  vhere  he  ilcpl 
on  the  Friday  night  previous  to  quitting,  for  there  being  no  accouit 
left  standing  between  him  and  bis  master  when  the  apprentice  left  bit 
service  on  the  Saturday,  there  was  nothing  from  which  any  recogii- 
tion  of  the  indenture  subsequent  to  that  point  of  time  could  be  ■- 
ferred  (e).  Again,  it  has  been  decided,  that  if  an  apprentice,  oa  ac- 
count of  illness,  go  into  another  parish  than  that  in  which  hli  midct 
lives,  merely  as  a  temporary  residence  to  get  cured,  without  perfcm- 
ing  any  sort  of  service  for  his  master  during  such  residence,  a  lettle* 
ment  is  not  gained  tliere  by  tucA  temporary  residence  in  such  trfkr 
parish  (/),  And  a  mere  residence  by  indulgence  is  not  suffideot  to 
confer  a  settlement  in  a  parish  where  no  service  is  performed  (^).  And 
in  a  case  where  a  master  mariner  having  no  immediate  occaaim  &> 
his  apprentice's  service,  the  vessel  being  then  in  dock,  afiered  eidiB 
to  turn  him  over  to  another  master  for  a  time,  or  to  let  him  go  back 
to  school  i  and  the  apprentice  chose  the  latter,  and  accordingly  M 
go,  and  resided  above  forty  days  with  his  schoolmaster,  it  was  dedded 
by  the  court  of  king's  bencK  that  this  was  a  suspension  of  the  appren- 
ticeship for  the  time,  that  the  service  did  not  continue  while  the  sp- 
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kve  remoTed  toother  parishes  on  account  of  illness,  or  for  the  purpose 

of  riaiting  friends^  neiUier  receiving  maintenance  (from  the  master  in 

psrsamnce  of  the  indenture)  (t),  nor  performing  service,  are  illustrations 

of  this  part  of  the  rule.     On  the  other  hand,  if  during  the  residence  in 

s  parish  different  from  that  of  the  master,  the  apprentice  performs 

SBTYice  for  his  master  there,  his  residence  is  then  considered  referable 

tD»  mnd  connected  with,  the  apprenticeship,  and  he  gains  a  settlement 

in  the  parish  where  he  resides  (j).    There  is  also  a  third  case  where 

the  master  assents  to  the  residence  of  his  apprentice  in  a  different 

parish y  and  maintains  him  there,  though  no  service  be  performed  (k). 


Residence  far  Forty  Days  necessary  to  gain  a  Settlement,] — Forty 
days  Is,  in  all  cases,  the  time  of  residence  necessary  for  gaining  a  set- 
tlement;  which  arises  by  inference  from  the  statute  making  settle- 
ments depend  on  residence,  for  it  enacts ''that  churchwardens  and 
overseers  may  obtain  the  removal  of  any  person  coming  to  inhabit, 
aad  not   renting  to  the  amount  of  10/.  per  ann.  upon  complaint 
to  the  justices  within  forty  days  after  such  person  shall  have  so  come 
io  eeiiie**  (/) ;  the  necessary  inference  from  which  is,  that  after  a  resi- 
dence of  forty  days,  such  removal  shall  not  take  place,  or,  in  other 
wordsy  a   settlement  will  have  been   gained;   as  by  a  subsequent 
sutnte  (m),  apprentices,  bound  by  indenture,  and   inhabiting  in  a 
^parish  (under  such  apprenticeship),  are  excepted  out  of  the  provision 
fcr  removal  contained  in  that  act  (n).     The  forty  days'  *'  inhabitation" 
within  a  parish  need  not  be  all  at  one  time,  or  in  one  year(o). 


Assignment  of  Indentures  of  Apprenticeship  in  Common  Cases.]^^ 
An  indenture  of  apprenticeship  may  be  assigned  from  master  to 
master,  through  any  number  successively;  and  if  the  original  contract 
was  valid,  and  the  assignments  were  regularly  made  by  each  master 
in  succession,  the  residences  under  them  will,  for  the  purposes  of 


(t)  R.  T.  Banbury^  3  B.  &  Adol. 
716;  2  Ner.  &  M.  205,  8.  C,  The  fact 
€f  aaintenance  having  been  furnished 
to  the  apprentice  by  the  master  in  a 
pvish  where  he  was  not  resident,  was 
bdd  to  connect  the  service  there  with 
tke  indenture,  and  to  confer  a  settlement 
Accordingly ; — maintenance  and  teaching 
t>eiiig  the  objects  of  the  indenture. 

(j)  Beg,  y.  Somerby  (Ink,),  9  Ad.  k, 
E.  310;  1  Per.  &  D.  180,  8.  C.     So 


though  the  apprentice  was  illegally  em- 
ployed by  his  master. 

(k)  R.  V.  Jlkeiton,  4  B.  &  Cr.  64  ;  6 
D.  &R.  66,  8.  C. ;  R,  V.  Banbury,  3  B. 
&  Adol.  706 ;  2  Nev.  &  M.  205,  8.  C. 

(/)  13  &  14  Car.  II.  c.  12. 

(m)  3  W.  &  M.  c.  11,  8.  8,  referring 
to  8.  3. 

(n)  R.  V.  Gwituiear,  I  Ad.  &  El.  152 ; 
3  Ncv.  &  M.  297,  8,  C. 

(o)  R,  V.  Aidttone,  2  B.  &  Adol.  207. 


7£S  9E1TLBHEKT    BY    APrBErrlCCIHIP. 

Kttleinent,  be  goveroed  by  the  nme  rules,  u  if  the  apprentke  htd 
continued  in  hia  fint  place  of  abode  under  the  iadenture. 

But  though  the  asiignmeut  may  be  bj  parol,  it  must  be  eipR«tj 
given  before  the  indentures  are  puted  with,  and  be  for  a  service  with 
a  particular  person,  whether  Icing  or  aubject,  not  a  general  Icarev 
license  to  serve  any  one,  at  the  discretion  of  the  apprentice :  for  tod 
permission  and  service  will  not  amount  to  aa  anignment,  and  thue- 
fore  cannot  enable  the  party  to  obtain  a  aettlement  {p). 

The  true  question  in  all  such  casea  is,  whether  the  service  lo  the 
second  master  is  a  canstnictive  service  to  tlie  first  master  under  the 
indenture,  as  between  him  and  the  apprentice :  to  the  soluUonof  «hidi 
it  is  wholly  immaterial  whetlier  the  second  master  knew  of  the  appien- 
ticeship  or  not  (j) ;  though  such  ignorance  furnishes  strong  evideace 
that  the  second  service  was  unconnected  with  any  such  contract  (r). 
The  mutual  delivering  up  of  the  indentures  of  a  parish  apprentice, 
whether  a  minor  or  of  full  age,  does  not  discbarge  the  apprentice- 
ship  (<),  unless,  being  of  full  age,  he  consent  to  it  (f),  or  being  id 
infant,  such  discharge  is  for  hia  benefit,  e.  g.  in  case  of  a  matter's  in- 
solvency (u),  or  the  apprentice  buying  his  indentures  (v). 

As  has  been  observed,  the  assignment  may  be  by  parol ;  but  if  it  be 
by  deed,  the  deed  is  governed  by  the  same  rules  of  evidence,  when 
offered  in  proof,  as  the  original  indenture,  i.  e.  it  must  be  stamped, and 
having  been  reduced  to  writing,  roust  be  produced,  and  cannot  be 
proved  by  parol  testimony  (u). 

If  the  assignment  of  a  person,  not  a  parish  apprentice,  is  by  deed  or 

indorsement  on  the  indenture,  it  must  be  stamped  as  an  assignment; 

and  if  the  parish  officers  of  an  appellant  parish  are  sworn  to  hare  the 

iistody  of  such  a  document,  they  will  not  be  compelled  to  produce  it 
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apprentice  siiould  serve  his  father  for  the  rest  of  his  term,  requires  no 
stamp,  It  being  under  20/.  value  (y).  But  after  a  great  lapse  of  time, 
a  legal  assignment  by  indorsement  may  be  presumed  ;  as  where  J.  G. 
was  bound  apprentice  in  1764,  in  the  township  of  C. ;  and  in  1767, 
on  the  death  of  his  master,  was  assigned  by  his  widow  by  indorsement 
on  the  indenture.  Under  this  indorsement,  which  was  made  before  a 
stamp  was  necessary,  J.  G.  the  apprentice  served  his  time  in  the  town- 
ship of  K.,  which  township  had  relieved  the  family  of  J.  G.  residing  in 
another  parish.  After  such  a  lapse  of  time  (more  than  forty  years),  it 
was  held,  that  the  session  might  presume  every  thing  necessary  to  the 
validity  of  the  proceedings ;  as  that  the  widow  was  executrix ^  and  had 
a  right  to  assign ;  and  held  that  pauper's  settlement  was  in  K.  (z). 

Astignment  of  Parish  Apprentices,] — The  consent  of  two  justices 
is  essential  to  the  valid  placing  out  or  assignment  by  a  master  of  his 
parish  apprentice  (a).  Nor  since  1st  October,  1816,  can  any  settle- 
ment be  gained  by  service  and  inhabitation  under  such  transfer,  unless 
performed  under  sanction  of  such  consent.  So  that  where  an  appren- 
tice served  a  second  master  without  assent  of  the  original  one  to  that 
particular  service  till  1st  October,  1816,  the  subsequent  ratification  of 
that  service  by  the  first  master,  without  assent  of  justices,  was  held 
DOt  to  render  the  prior  service  valid  so  as  to  confer  a  settlement  (6), 

3.  Premature  Termination  of  the  Relation  created  by  the  Inden- 
ture^ as  by  Death f  Bankruptcy  ^  Agreement  to  cancel  Indentures^  ^c] 
'—The  interest  of  a  master  in  his  apprentice,  is  a  mere  personal  trust 
determined  by  the  death  of  either.  Thus,  a  master's  executors  cannot 
claim  the  latter 's  services,  though,  if  the  master  has  covenanted  to 
maintain  him  for  the  term,  they  are  bound  at  common  law  to  perform 
that  covenant  (c).  However,  with  respect  to  parish  apprentices,  with 
whom  no  more  than  51.  was  paid,  provision  has  been  made  that  no 
covenant  for  maintenance  shall  continue  for  more  than  three  calendar 
months  after  the  death  of  the  master,  during  which  time  the  apprentice 
is  to  live  with,  and  serve  as  an  apprentice,  his  master's  personal  repre- 
sentative, or  such  person  as  he  shall  appoint  (d).  Within  those  three 
months,  any  two  justices  of  the  peace  where  the  master  died,  on  ap- 


(y)  R,  y.  Enderby,  2  B.  &  Adol.  205.  (6)  R.  v.  Maidttone  {Inh.),  5  Ad.  & 

(r)  R,  V.  hameMley,  1  M.  &  S.  337.  E.  326  ;  6  Nev.  &  M.  543,  S,  C. 

(«)  56  G.  III.  c.  139,  s.  9 ;  3  B.  &  (c)  See  cases  in  1  Bum's  J.,  tit.  Ap^ 

Adol.  418 ;  6  Ad.  &  E.  140  ;  32  G.  111.  prentice, 

c.  57,  8.  7.  W  32  G.  III.  c.  57,  8, 1. 
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plication  by  the  widow  of  the  maiter,  hiulMnd  of  the  miitjeM,  hb, 
daughter,  brother,  tiater,  or  pereonal  repreeentatiTe  of  the  deceucd, 
may,  by  indorsement  on  the  indenture,  order  tlie  apprentice  to  ktic 
aa  such,  any  one  of  fluch  persons,  to  applying,  (inch  person  hanngliicd 
with,  and  been  part  of  the  family  of  such  master.  Sec.  at  the  lioKof 
his  death  (e) ;)  and  the  apprentice  being  such  au  one  only  as  Ured  wilk 
and  made  part  of  the  family,  or  was  in  the  actual  employment  of  tic 
original  master,  or  any  subsequent  master  appointed  under  the  >«« 
the  time  of  their  deaths  respectively  (/) ;  and  it  wai  held  that  u  ip- 
prentice,  though  living  with  the  son  of  a  person  to  whom  he  m 
originally  bound  by  that  person's  individual  consent,  at  the  tfaneofUi 
decease,  if  not  so  living  with  him  as  apprentice  regularly  awiped 
according  to  the  specific  provisions  of  the  act,  or,  as  the  words  sie, 
"  by  virtue  "  of  it,  cannot  gain  a  settlement  in  another  paritli  bj 
serving  another  person,  with  the  mere  consent  of  the  son  and  asiigaee 
of  such  first  master  or  mistress,  unless  continued  in  the  precise  manotr 
directed  therein :  the  court  observing  that  the  words,  "  subseqnoit 
master  or  mistress,"  mean  such  as  become  so  by  [H^visions  of  tk 
sUtuU  (j). 

Until  the  last  bankrupt  act,  the  bankruptcy  of  the  master  «m  m 
discbarge  of  the  indentures  (A) ;  but  now,  by  that  act,  it  operates  u  ■ 
discharge  (0- 

An  agreement  to  cancel  the  indenture,  in  consideration  of  a  sum  of 
money  to  be  paid  by  the  apprentice  at  a  future  lime,  and  the  abandoa- 
ment  of  the  master  by  the  apprentice,  in  consequence  of  such  apt^ 
ment,  does  not  avoid  it  (J) ;  nor  even  a  voluntary  entering  into  de 
king's  service,  the  master  not  prohibiting  it,  hut  not  giving  ap  the  ■■- 
denture  (i).     But  where  the  apprentice  and  his  master  were  the  only 
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Discharging  Parish  Apprentices,] — Parish  apprentices,  with  whom 
lew  than  5L  has  been  given,  may  be  discharged  by  two  justices  from 
any  master  who  is  so  far  reduced  in  circumstances  as  to  be  unable  to 
keep  or  employ  them  (m). 

An  indenture  of  a  parish  apprentice  may  be  put  an  end  to  by  con- 
sent of  all  parties ;  that  is  to  say,  the  master,  the  apprentice,  and  the 
parish  officers,  consenting ;  but  not  otherwise,  while  the  apprentice  is 
a  minor.  Also  by  the  master  and  the  apprentice  only^YA^  latter  being 
of /till  age,  but  not  otherwise ;  for,  though  an  apprentice  under  age 
may  bind  himself,  being  a  contract  necessarily  for  his  advantage,  and 
a  case  excepted  out  of  the  general  rule  of  law  respecting  infants,  the 
consent  of  an  infant  alone  to  his  discharge,  is  "  no  consent  at  all"  (n). 
And,  therefore,  where  an  infant  apprentice,  who  had  bound  himself 
Sot  seven  years,  and  served  three  of  them,  acquiesced  in  his  master's 
proposal  to  buy  the  remainder  of  his  time  for  sixpence,  paid  the  six- 
pence, and  then  bound  himself  to  another  master,  it  was  held  that 
the  first  contract  was  not  dissolved,  and  that  the  second  was,  conse- 
quently, invalid  (o). 

The  master  assigning,  and  the  (infant  parish)  apprentice  consenting, 
witliout  the  approbation  of  two  justices,  will  not  make  an  apprentice- 
ship within  the  statute  of  Elizabeth,  according  to  Dalton  (p).  We 
learn  by  a  decision  just  cited,  that  the  assent  of  the  infant  apprentice 
adds  no  authority  to  the  assignment ;  and  it  appears  from  the  general 
current  of  recent  authorities,  that  these  apprenticeships  being  com- 
pulsory, it  is  the  assent  of  the  overseers  that  gives  the  validity  to  all 
acts  on  the  part  of  infant  parish  apprentices ;  but  since  by  the  statute 
of  32  G.  III.  masters,  by  the  consent  of  two  justices,  may  assign 
these  apprentices,  and  their  executors,  &c.  may  assign  within  three 
months,  upon  similar  conditions,  which  power  is  usually  exercised, 
the  premature  conclusion  of  the  contract  by  death  is  rarely  the  source 
of  any  litigation. 

These  cases,  indeed,  would  be  of  no  importance  to  the  particular 
subject  matter  of  this  section,  except  that  the  question,  **  whether  an 
indenture  continues  in  force,  or  is  cancelled,"  and  therefore  the  re- 
sulting question,  ^*  whether  an  apprentice  serving  in  another  place 
than  that  to  which  he  was  priginally  bound,  is  to  be  considered  as 
discharged  from  his  indenture  and  sui  juris;  or  whether  he  be  serving 
under  the  indenture,  and  in  the  implied  service  of  his  original  master," 


(m)  32  Geo.  III.  c.  57.  5  D.  ScR.  339, 8,  C,   See  R.y, 

(«)  Barr.  S.  C.  462 ;  I  Bla.  R.  592.        1  Ad.  &E.  152;  3  NeT.  &  M.  297,  8,  C. 

(e)  H.y.  GretU  Wiytton,  3  B.  & C. 484 ;  (/»)  Dalt.  c.  58. 
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is  often  of  esiential  importance  for  the  deienDinKtion  of  appcBb  mptct- 
ing  the  lettlenients  of  sncb  apprentices  in  the  actual  employ  oT  oibct 
than  their  original  maBten. 

4.  Evidence  of  tke  IndtntMTt.}—Afla  what  has  been  pnuied 
under  the  consideration  of  evidence,  and  especially  that  portion  whick 
tread  of  copies  of  deeds,  and  of  the  application  of  parol  testimoDj  to 
prove  the  existence  of  written  documents,  it  will  be  sufficient  berc  to 
apply  those  principles  to  one  or  two  instances. 

The  sesMons  may  receive  parol  evidence  of  an  apprenticeship,  if  it  ii 
shown  that  the  indentures  are  destroyed,  or  canoot  be  found  or  pro- 
duced. And  if  the  opposite  party  produce  an  indenture,  on  noliK 
given  to  them  for  that  purpose,  it  can  only  be  read  on  the  usual  prodf 
of  the  execution  (7),  though  formerly  held  otherwise (r).  Agaiu,  iT 
produced,  it  must  appear  to  be  properly  stamped  (s).  The  ie»kiai 
are  bound  to  admit  evidence  offered  to  show  that  the  contract  wu  oM 
one  of  apprenticeship,  but  for  immoral  or  frauduleat  purposes  (()■ 


SECTION  VII. 
Op  Settlement  by  Hirino  and  Service. 
How  it  originated.] — The  settlement  by  hiring  and  tervice,  wbid 
has  given  rise  to  more  litigation  than  any  other,  was  founded  00  3  W. 
&  M.  c.  II,  and  9  &  10  W.  III.  c.  30.  The  first  of  these  stslsM 
enacts,  that  if  any  unmarried  person,  not  having  child  or  chiMitB, 
shall  be  lawfully  hired  into  any  parish  or  town  for  one  year,  such  so- 
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under  the  yearly  contract ;  but,  as  we  shall  see,  the  words  used  have 
been  held  not  to  warrant  this  construction.  By  9  &  10  W.  III. 
c.  1 1  y  an  exception  is  made  as  to  servants  residing  under  certificates ; 
which,  by  12  A.  st.  1,  c.  18,  and  33  G.  III.  c.  54,  is  extended  to  all 
persons  hired  by,  and  serving  with,  certificated  masters. 

And  now,  from  and  after  14th  August,  1834,  no  settlement  shall  be 
acquired  by  hiring  and  service,  or  by  residence  under  the  same  («); 
and  no  person  under  any  contract  of  hiring  and  service,  not  completed 
on  14th  August,  1834,  shall  acquire,  or  be  deemed  or  adjudged  to 
have  acquired,  any  settlement  by  reason  of  such  hiring  and  service,  or 
of  any  residence  under  the  same  (v). 

In  considering  this  branch  of  settlement,  we  are  to  inquin 


1.  What  parties  might  gain  a  settlement  by  hiring  and  service,  be- 
fore 14th  August,  1834. 

2.  What  contract  of  hiring  was  necessary  to  such  a  settlement. 

3.  What  service  was  necessary  to  it. 

4.  Necessity  and  efiect  of  residence  in  such  cases  of  hiring  and 
lenrice. 

1 .  What  "  unmarried  persons  '*  may  gain  a  settlement  by  hiring  and 
service,] — A  widower^  although  he  has  children  living,  may  gain  a  set- 
tlement by  hiring  and  service,  provided  those  children  are  emancipated, 
and  have  gained  settlements  in  their  own  right  (w). 

And  if  a  married  man  agree  conditionally  to  become  the  servant  of 
anotlier,  and  before  a  definite  agreement  take  place,  the  wife  die 
without  issue,  he  will  gain  a  settlement  by  a  hiring  and  service  for  a 
year  (x). 

So  a  marriage  after  the  hiring,  and  during  the  service,  or  even  be- 
fore its  commencement,  will  not  prevent  the  servant  from  gaining  a 
settlement ;  for  marriage  does  not  hinder  the  service,  and  the  contract 
continues ;  therefore  if  the  man  perform  his  service,  he  gains  a  settle- 
ment (y). 

It  may  be  generally  laid  down,  that  if  the  words  of  the  statute  be 

(«)  4  &  5  W.  IV.  c.  76p  8.  64.  id.  300,  n.       Q^€fre,  if  this  provision 

(v)  Id.  8.  65.     Serrice  under  a  hiring  extends  to  settlements  already  acquired 

Cor  the  year  daring  which  4  &  5  W.  IV.  under   a   yearly  hiring,  as    connected 

c.  76  passed,  cannot  be  united  with  a  with  a  previous  hiring  for  less  than  a 

previous  service,  though  a  year^s^service  year. 

was  completed  before  that  act  passed.  (w)  2  Bott,  177. 

JUff.  V.  Rettendon  {Ink.),  6  Ad.  &  E.  {x)  Burr.  S.  C.  455. 

296 ;  1  Nev.  &  P.  448,  8.  C.     Adhered  (y)  R.  v.  AllandaU,  3  T.  R.  382  ; 

to  in  JScy.  ▼.  St.  John  the  Evmfftiiit,  R.  v.  Stanmnffton,  3  T.  R.  385. 
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but  complied  with,  respecting  the  contract, 
according  to  the  inlerpretatioDS  put  upon  t1 
lation  in  which  the  conlracling  parties  stan 
importance  (a).  Thus  a  child  may  gain  a  t 
and  a  service  with,  a  felher  or  mother,  who  1; 
necessary  that  the  master  should  reside  or 
where  the  servant  performs  his  service,  or' 
aettleinent  may  be  accjiiired  by  service  oi 
fairing  in  a  public  establishment,  like  the  i 
hurst,  though  the  establishment  is  free  of  raU 

2.  Whal  Hiring  is  neceuary  to  a  Sftlln 
plied,  general,  and  indefinite  Hirings, — Hirii 
special,  excrplive,  ciiilomary ,  prospective ,  at 
— The  next  iiuestion  which  has  been  agitated 
strued  a  hiring  for  a  year?"  When  a  contra 
express  words,  it  admits  of  do  doubt;  but  i 
were  admitted,  the  latitude  given  to  tnterp: 
unbounded. 

Thus,  il  has  been  decided  that  any  contrac 
general  hiring,  without  any  limitation  of  tin 
be  interpreted  a  hiring  for  a  year.  And  n 
only  actual  service  proved,  where  the  nature 
necessarily  implies  a  hiring,  the  courts  of  la 
lionCc). 

The  general  rule  is,  that  "  an  indefinite  Ati 
stances  to  ihow  that  a  less  time  was  mealti 
a  hiring  fora  year"  jd). 
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Bat  the  party  hiring  himself  roast  be  in  a  sitoation  to  be  able  to 
nuUce  such  a  contract ;  and  his  ability  so  to  do  has  not  unfrequently 
been  the  subject  of  litigation.  Thus,  where  a  soldier  in  the  king's 
aerricey  liable  at  all  tiroes  to  be  called  upon  active  duty,  hired  himself 
tar  a  year,  it  was  made  a  question  whether  he  was  in  a  situation  to 
make  such  a  contract?  and  the  judges  were  divided  upon  it :  but  the 
fbUowing  remark  of  Bay  ley  y  J.,  is  well  worth  attention  : — *'  I  do  not 
find  in  the  act  of  parliament/'  said  be, ''  that  there  must  necessarily 
be  an  indefeasible ^  but  only  a  lawful ,  hiring;"  and  what  gives  great 
coantenance  to  the  inference  to  be  drawn  from  this  observation  of  the 
learned  judge,  is,  that  in  a  case  decided  shortly  ailer  in  the  same 
oonrt,  it  was  held  that  a  person  precisely  circumstanced  as  the  pauper 
in  the  above  case,  may  contract  for  the  renting  of  a  tenement,  and 
ahould  be  construed,  conformably  with  the  statute  13  &  14  Car.  II. 
to  take  it  cum  animo  morandi  et  manendi  (f).  Balloted  local 
militiamen  (^),  and  volunteers  (A),  have  been  since  held  incapable  of 
contracting  to  serve  for  a  year.  In  those  cases,  however,  the  parties 
liired  did  not  communicate  their  situation  to  their  masters  at  the  time 
of  the  hiring ;  accordingly,  in  later  instances  where  this  information 
was  80  given  by  local  militiamen,  and  the  mastefs  agreed  to  take  them 
on  deducting  from  the  wages  at  a  certain  rate,  for  the  time  they  were 
absent  on  duty,  the  service  for  a  year,  minus  that  absence,  was  held 
sofficieot  to  confer  a  settlement  (i). 

Bat  if  it  appear  that  the  servant  was  hired  to  work  by  the  piece, 
this  shall  not  be  considered  as  a  general  hiring  for  a  year  {j). 

So,  if  it  appear  that  the  servant  was  hired  as  a  weekly  labourer,  it 
shall  not  be  considered  as  a  general  hiring  for  a  year  (k). 

Where  nothing  is  said,  in  a  contract  of  hiring,  about  the  time,  but 
a  reservation  of  weekly  wages,  it  is  a  weekly  hiring  only  (/). 

And  a  hiring  at  6t.  a  week  for  the  winter,  and  9f .  a  week  for  the 
sommer,  nothing  being  said  about  the  duration  of  the  service,  is  not 
a  yearly  hiring  (m). 

But  although  the  hiring  be  at  so  much  per  week,  yet  if  the  hiring 
was  intended  to  be  for  a  year,  or  if  it  appear  from  circumstances  to 


(/)  R,  J.  Beauiieu,  3  M.  &  S.  229. 

(^)  H.  y.  Taunton  St.  Jamet,  9  B.  & 
Cr.  831 ;  4  Man.  &  R.  695,  S.  C. ;  R.  t. 
Hotwarthy,  6  B.  &  Cr.  283  ;  9  D.  &  R. 
322,  o.  €7. 

(A)  R.  T.  Witneihmn^  2  Ad.  &  E. 
648  \  4  Ney.  &  M.  447,  8.  C,  on  44  G. 
III.  e.  54. 

(j)  R.  T.  Shnley  Caath,  3  B.  &  Adol. 


827  ;  12.  V.  St.  Mary  at  WalU,  Colehea- 
ter,  5  B.  &  Adol.  1023  ;  3  Nev.  &  M. 
113,  S.  C. ;  and  see  4  B.  &  Adol.  718  ; 
1  Nev.  &  M.  462,  S.  C. 

(j)  R,  ▼.  Woodhurtt,  1  B.&  Aid.  325. 

(k)  R,  T.  Newton  Toney,  2  T.  R.  453. 

1 1)  R.  y.  PueklechureA,  5  East,  R.  382. 

(m)  R.  y.  Wttrmmittr,  6  B.  &  C.  77  s 
9  D.  &  R.  70,  8.  C. 
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have  been  peneral,  tlie  resemtion  of  weekly  waget  will  not  contnl 
that  hiring  (r).  A  hiring  at  bo  mnch  a  week,  a  month'i  wages,  ot  t 
monlh's  warning,  is  a  hiring  for  a  year(o).  So  b  a  hiring  U  amc 
from  Michaelmas  to  Michaelmas,  if  the  master  had  no  sale,  aad  if  k 
bad,  the  servant  to  go ;  and  this  thongh  the  sak  took  place,  tad  ik 
servant  left  within  the  year(|)). 

After  the  subject  of  general  hirings  bad  been  neariy  disposed  of,  dts 
tpeaai  hirings,  and  conctitUmat  hirings,  and  cmtoatary  hirings,  bccsM 
subjects  of  controversy.  On  these  points  a  few  determinations  wii  be 
sufficient. 

Special  Hiring.} — A  kirvtg  of  a  party  for  a  year,  who  is  to  be  psid 
accoidiog  to  the  work  done,  is  a  good  hiring,  and  the  service  ibr  llw 
year  under  it  completes  all  that  the  statute  requires  (^ ). 

So,  a  hiring  for  three  years,  at  so  much  per  week,  to  woA  Iwdit 
hours  each  day,  and  to  be  paid  (or  extra  hours,  is  a  good  hiring. 

So,  a  hiring  for  eleven  months,  with  a  stipulation  that  the  serrsst 
shall  give  the  master  a  month's  service  in  beyond  the  eleven  inombi. 
is  a  good  hiring  for  a  year.  "  The  real  question  is  no  more  ihu 
whether  eleven  months,  and  one  month,  make  twelve  months.  Then 
are  no  particular  technical  words  necessary  to  make  a  hiring  br  i 
year.  The  nt&jfance  of  this  agreement  is,  to  serve  twelve  noatb, 
and  what  signifies  the  variation  of  expression  ?  Every  contract  to  sen* 
is  a  contract  to  serve  for  a  year,  unless  there  be  something  to  expkis 
it  to  be  otherwise"  (r). 

So,  if  the  servant  be  hired  for  a  year,  with  permission  to  be  absest 
for  a  month  to  attend  his  duty  in  the  militia,  vpon  Jiiuiing  aM>tktr  ts 
do  his  :  .... 
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and  continued  to  serve  under  his  hiring  for  eighteen  months,  it  was 
decided  to  be  no  hiring  by  the  year  to  gain  a  settlement.  There  did 
not  appear  on  the  face  of  the  contract  any  obligation  to  continue  the 
service  longer  than  from  week  to  week  ;  and  as  to  the  inference  of  a 
hiring  for  a  year,  from  the  general  words  of  the  contract,  it  was  re- 
batied  by  the  circumstances  of  there  being  a  variation  to  be  made  in 
the  harvest  month,  without  ever  saying  for  the  harvest  month,  from 
irhieb  latter  expression,  had  it  been  used,  perhaps  an  inference  might 
have  been  drawn,  that  it*  could  not  be  a  weekly  hiring  (/)• 

So,  if  it  be  the  custom  of  the  country  for  the  master  to  let  the  ser* 
▼ant  have  every  Sunday  and  holiday  throughout  the  year  to  himself, 
the  servant,  notwithstanding  he  uses  this  privilege,  will,  on  a  hiring  for 
a  year,  and  by  serving  that  year,  gain  a  settlement  (k). 

And  a  clerk  in  a  mercantile  house  hired  by  the  year,  but  serving 
only  during  the  usual  hours  of  business,  thereby  gains  a  settlement, 
although  those  hours  do  not,  by  the  general  custom  of  the  trade,  ever 
occupy  the  whole  day,  and  tilthough  he  went  wherever  he  pleased, 
without  asking  his  master's  leave,  when  those  hours  were  over  (v). 

Exceptive  Hiring.] — But,  if,  upon  the  hiring,  it  be  agreed  tliat  the 
tervice  shall  be  only  during  certain  hours  in  the  six  working  days  («;), 
or  that  the  servant  should  have  a  holiday  to  go  to  his  feast  (x). 

So,  if  it  be  agreed,  on  the  hiring,  that  the  servant  shall  be  at  liberty 
to  serve  elsewhere  for  the  harvest  month,  this  is  not  a  good  hiring  for 
a  year,  but  an  exceptive  hiring  (y) ;  and  the  like,  where  though  the 
hiring  was  for  a  year,  the  servant  was  to  work  for  anybody  for  his  own 
benefit  when  the  mistress  had  no  work  for  him  (z). 

So,  where  a  pensioner  of  the  East  India  Company  hired  himself  as 
a  servant  for  a  year,  with  a  reservation  to  himself  of  two  days  in  each 
half  year,  in  order  that  he  might  go  for  his  pension,  he  was  held  not 
to  have  gained  any  settlement  by  a  service  under  such  contract :  for, 
by  the  court, ''  here  was  an  express  exception  of  four  days  in  the  year. 


(0  R,  T.  DodderhUl,  3  M.  &  S.  243. 

(k)  R,  t.  St.  Agnet,  Burr.  S.  C.  671. 

(v)  R.  V.  All  Samtt,  Worcetter,  2  B. 
&  Aid.  322. 

(w)  R.  V.  PVome  Selwood,  1  B.  & 
Adol.  211 ;  R.Y,  Birmingham,  9  B.  & 
C.  925 ;  4  Man.  &  R.  691  ,S.  C. ;  R.  v.  St. 
Jokm,  Devizet,  9  B.  &  Cr.  896 ;  4  Man. 
&  R.  661,  S.C,  whether  the  party  was 
at  liberty  to  make  oTerwork  or  not ;  R. 
y.  NoHoH  Batata,  3  Ad.  &  £11.  161  ;  4 
Nev.  &  M.  687,  8.  C. ;  R.  y.  OtM/  cum 


Gawthwrpt,  4  B.  &  Adol.  216 ;  1  Ney.  & 
M.  21,  S.  C;  and  see  4  B.  &  Adol.  718, 
R.  v.  St.  Helen* 9 f  Auckland  s  R.  ▼.  Gmp- 
pen(Inh.),5  Ad.  &  E.  333;  6  Nev.  & 
M.  559,  S.  C. ;  R.  T.  Macclesfield,  Burr. 
S.  C.  458. 

(x)  Reg.  T.  Threkingham  {Ink),  7  Ad. 
&  E.  866. 

(jr)  R.y.Maceletfleld,  Burr.  S.  C.458. 

(z)  R.  y.  South  KilUngholme,  10  B. 
&  Cr.  802. 
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daring  wlikh  the  pauper  wu  Dot  to  be  under  the  control  of  tW 
muter  (a). 

And  where  an  agreement  wu  made  for  a  three  years'  cervice,  tt  U 
per  day,  when  the  matter  abould  have  work,  but  not  to  be  paid  vhm 
be  had  none ;  and  the  master  told  the  servaat  that  be  ohoaM  net 
alwaya  have  work  for  him,  and  that  when  there  waa  oone,  be  roi^ 
work  for  other  people,  this  was  holden  an  esceptive  hiring,  and  do 
settlement  was  acquired  under  it  (&).  Where  a  pauper  was  hired  bj 
indenture  for  a  year,  at  the  wage*  of  l«.  lOd.  a  day  for  a  ^ood  diy'i 
work,  not  exceeding  fourteen  hours,  and  M.  a  day  more  when  thit 
time  was  exceeded,  and  he  was  to  forfeit  lOi.  6d.  for  erery  act  of  di»- 
obedience,  and  2<.  6d.  for  every  day  he  remained  idle,  to  be  dednctMl 
from  his  wages  ;  and  the  master  waa  to  be  at  liberty,  in  case  he  widicd 
to  repair  the  engine  about  Christmas,  to  stop  the  workings  for  krb 
days,  this  was  held  not  an  exceptive,  but  a  conditional  contract,  andi 
settlement  waa  gained  under  it(c).  But  where  a  contract  was  male 
nearly  of  the  same  kind,  in  which  the  master  stipulated  to  find  woffc 
for  the  year,  except  ten  days  at  Christmas,  this  was  holden  an  exceptiit 
contract,  and  conferred  no  settlement  {d). 

Cuttomary  Hiring.^ — A  hiring  for  a  customary  year,  ai  from  WUI' 
tuntide  to  Whitsuntide,  such  hiring  being  intended  for  a  year,  and  lO 
considered  by  the  parties,  is  said  to  be  a  good  hiring  fw  a  year, 
although  the  period  fall  abort  of  365  days(e)  ;  but  a  service  of  36i 
days,  owing  to  leap-year,  under  a  fairing  from  15th  Hay,  1819,1a 
13th  May,  1820,  will  not  suffice  where  the  contract  was  dtasolred  oi 
llthMay(/). 

So,  if  the  pauper  be  hired  at  a  fair  held  the  day  immediately  after 
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dred  and  sixty- five  days;  on  the  other  hand,  a  hiring  two  days  after 
Michaelmas  to  the  next  Michaelmas,  has  been  determined  no  good 
hiring;  and  therefore  the  question  is,  whether  here  was  a  hiring  for  a 
year?  Great  criticism  has  been  made  on  the  word  till ;  it  may,  or 
may  not,  be  exclusive,  according  to  the  subject  matter.  Here  the 
custom  is  very  material  to  explain  it ;  the  custom  is  to  hire  from  the 
next  day  after  Michaelmas.  If  this  be  wrong,  there  can  be  no  settle- 
ment g^ned  in  this  part  of  the  country  by  a  servant." 

But  in  another  case,  (in  perfect  conformity  however  with  the  last,  if 
fhe  discrimination  be  properly  attended  to,)  a  different  conclusion  was 
drawn.  The  pauper  went  to  the  market  town  of  Otley,  where  there  is 
m  custom  for  servants  to  hire  by  the  year,  at  two  different  fairs ;  one 
iidd  on  the  Friday  before  Old  Martinmas  day,  the  other  on  the  Friday 
next  after  Old  Martinmas-day ;  at  which  latter  fair,  they  always  hire 
tin  the  Old  Martinmas-day  following,  which  by  the  custom  is  con- 
sidered as  a  hiring  for  a  year.  Old  Martinmas-day,  1774,  was  on  the 
Taesday  ;  and  on  the  Friday  following,  being  the  second  statute  fair, 
the  pauper  hired  himself  to  serve  a  person  in  Harwood,  till  the  Old 
Martinmas-day  following ;  which  person  he  accordingly  served  in 
Harwood  till  the  Old  Martinmas-day  following.  This  being  a  hiring 
fiir  three  days  less  than  a  year,  the  court  were  clearly  of  opinion,  that 
thia  was  not  a  sufficient  hiring  for  a  year;  and  Buller,  J.,  observed, 
that  **  there  is  no  case  in  which  a  hiring,  which  must  necessarily  be 
less  than  a  year,  has  been  adjudged  to  give  a  settlement,  and  it  would 
be  dangerous  to  make  a  new  precedent  of  that  sort ;  all  the  cases 
that  there  must  be  a  hiring  for  a  year"  (A). 

And  when  a  pauper  agreed  to  serve  as  a  brickmaker,  from  Michael- 
to  Michaelmas,  and  to  make  70,000  bricks  at  a  stipulated  price 
per  thousand,  it  was  held  that  this  was  no  hiring  for  a  year,  no  abso- 
lute contract  for  time,  but  merely  a  contract  to  serve  till  a  certain 
quantity  of  bricks  should  be  made,  which  was  the  completion  of  the 
job,  and  that  such  a  hiring  did  not  enable  the  party  to  gain  a  set- 
tlement (t). 

In  estimating  the  precise  value  of  the  word  **  until,**  it  is  necessary 
to  observe  further,  that  not  only  the  circumstances  of  the  particular 
ease  must  be  the  guide  of  interpretation,  but  that,  (as  was  said  by  the 
court  of  king's  bench  on  another  case,)  there  is  no  fraction  of  a  day, 
and  therefore  a  settlement  will  be  complete  where  the  minutest  part  of 


(k)  B.  ▼.  Harwood,  Cald.  Ca.  100.  (t )  R,  v.  Woodhurat,  2  B.  &  Aid.  325. 

3  D 
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•  day  \mag  iscluded,  will  mtke  op  the  year's  aMvice,  or  Uum  kw- 
died  and  lizty-fiTe  day*  (J). 

Retrotpeelive  Hiring,  and  Prospective  Conditional  /fimj.}— A  k- 
trospective  hiring  caanot  be  admitted  in  aay  case  to  make  a  Kttk- 
ment,  for  it  would  be  absurd  to  make  a  contract  for  a  ttoM  put 
And,  on  a  point  so  obvious,  a  singte  authority  will  be  sufficieu, 
especially  as  it  was  one  wbicb  has  always  been  relied  on  in  caia  ef 
this  description. 

A  gentleman  of  the  parish  of  Ham,  hearing  that  the  pauper  w  i 
boy  who  might  possibly  serve  him  as  his  postilion,  lent  to  kavt  lum 
upon  likifig.  After  the  pauper  had  serred  eight  weeks  on  liking, 
Am  matter  hired  Aim  /or  a  year,  to  commence  Jrom  the  hegimiMg  ff 
the  said  eight  weeks.  He  accordiogly  served  his  master  iu  the  niil 
parish  of  llam,  including  the  said  eight  weeks,  a  year  and  ten  itjs, 
and  no  longer.  The  court  held  this  case  to  differ  from  all  former  csiu. 
The  question  was,  whether  here  was  a  hiring  for  a  year  ?  it  is  agreed, 
that  there  must  be  a  hiring  for  a  year,  and  a  service  for  a  year,  to 
gun  a  settlement,  and  that  a  retrospective  hiring  will  not  do;  which 
latter  is  the  case  here ;  for  the  lad  came  upon  liking ;  and  at  list 
time  (here  is  nothing  stated  of  a  hiring,  during  which  eight  weeki 
both  parties  were  at  liberty.— They  therefore  held  this  to  be  no 
settlement  (A). 

Bat  a  hiring  for  a  quarter  of  «  year,  and  if  the  master  and  servaal 
like  one  another,  to  contiMtie  for  a  year,  is  a  good  hiring  for  a  y<sr, 
for  the  court  held  the  conditional  hiring  to  be  a  good  hiring  fcr  s 
year ;  because  the  master  and  she  did  like  one  another,  and  a  jeai'i 
service  was  actuslly  performed  under  it  {[). 
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there  had  been  nine  soccessiye  half  yearly  hirings,  and  continuous 
aervice  under  them  for  four  years  and  a  half,  the  court  held  the  hiring 
to  be  clearly  a  good  yearly  one,  under  3  &4  W.  &  M.  c.  1 1 :— for  that  act 
does  not  require  an  entire  contract,  but  merely  an  obligation  on  one 
aide  to  employ,  and  on  the  other  to  serve  for  a  whole  year,  so  as  to  gire 
the  master  at  one  moment  entire  dominion  over  the  servant  for  a  whole 
year  to  come.  **  If  he  has  that,  whether  it  is  by  one  or  fifty  contracts, 
m  immaterial"  (n).  And  even  when  a  pauper  bound  apprentice, 
before  the  expiration  of  her  apprenticeship,  hired  herself  and  served 
lor  a  year,  the  four  last  months  of  which  were  after  her  indentures 
had  expired,  and  then  hired  herself  to  the  same  person  for  another 
year,  but  served  only  ten  months,  it  was  held  that  the  first  service 
(although  without  the  knowledge  or  consent  of  the  master)  might  be 
eoapled  with  the  service  of  the  last  contract,  and  that  the  pauper 
tliereby  gained  a  settlement  (o). 

And  it  was  also  determined  that  a  service  under  a  hiring  for  fifty- 
one  weeks,  might  be  coupled  with  a  service  under  a  previous  hiring  for 
m  year,  so  as  to  confer  a  settlement  (p). 

But  there  is  so  great  a  number  of  cases  of  this  kind,  that  the  inser* 
tion  of  one,  which,  though  not  the  most  recent,  was  much  considered, 
mmt  iserve  by  way  of  exposition  to  the  substance  of  the  general 
doctrine.  Its  immediate  purpose  is  to  show  the  principle  on  which 
these  determinations  turn,  viz,  that  the  service  under  an  imperfect 
kbinffj  may  be  connected  with  the  same  service  under  a  perfect 
blring,  although  under  such  perfect  hiring  there  may  not  have  been  a 
reatdence  of  forty  days.  A  pauper  was  hired  in  Church  Stow  eight 
days  after  Old  Michaelmas,  to  the  Old  Michaelmas  following  $  con- 
tiDoed  in  his  master's  service  till  the  day  after  Old  Michaelmas-day, 
wbeii  he  was  hired  by  his  master  till  the  Michaelmas  following,  and 
under  that  hiring  he  only  served  ten  days.  By  Lord  Kenyan,  C.  J.-— 
''Upon  one  point  of  this  case  there  can  be  no  doubt, — that,  to  gain  a 
settlement,  the  service  for  a  year  need  not  be  under  a  hiring  for  a 
year.  Whether  that  question  was  rightly  decided  originally,  or  not, 
it  is  now  too  long  settled,  and  has  been  too  often  recognized,  to  be 
again  disturbed.     I  have  always  considered  it  as  equally  settled,  that 

lii^Reg.Y.IUt9m»t<medal€{hih,),^V.  &  E.  299.    Note,  the  hiringi  in  the 

H  D.  472. — WUiiami,  J.  added,  that  the  principal  case  were  all  before  the  oom- 

propodtioti  in  1  Nolan,  356,  and  other  mencement  of  the  senrice  under  it.  {S. 

poor  Uw  digests,  as  to  the  necessity  of  C.  470.) 

one  emtire  ctmtraet  for  a  year,  is  rather  (o)  R.  v.  DawltMh,  1  B.  &  Aid.  280. 

too  broadly  laid  down.     See,  however,  (p)  R.  ▼.  FUlongly,  1  B.  &  Aid.  319 ; 

his  judgment  in  R.  t.  Rettendtm,  6  Ad.  R.  v.  HanAwy  (Inh,),  1  B.  &  Adol.360. 

3  d2 
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if  there  was  a  hiring  for  a  year,  constructive 
re&idencc  for  forty  days,  that  it  was  sufficiei 
and  I  have  never  heard  it  advanced,  previ 
tliat  the  service  for  forty  days  must  be  subs 
year.  That  tlils  has  been  the  general  unders 
it  is  fair  to  suppose,  since  no  case  has  t>eei 
contrary  posiiion."  The  ease  stood  over  ft 
afterwards  Lord  Kenyan  declared,  without  an 
the  court  were  of  opinion,  that  (lie  pauper  b 
Church  Slow;  although  there  had  not  bee 
tubsegtienl  to  the  last  hiring"  {^). 

It  was  long  holden  that  lm>  requisites  are 
services,  so  as  to  acquire  a  settlement,  viz. 
discontinuance  or  chasm  between  them,  and 
services  ejusdem  generis.  The  latter  pou 
ploded(r);  but  the  chasm  must  not  exceed 
services  must  with  that  qualification  be  unite 
be  entirely  concluded  and  done  away  with,  i 
Tuption  between  that  and  the  conimenceroent 

Tlie  pauper  being  settled  at  S.  was  hired  th 
to  one  Welch  of  W.  till  Mic/iaelmai  then 
Two  or  three  days  belbre  Michaelmas,  the  m 
sum  for  the  year  ensuing,  which  the  paupei 
On  Michaelmas- day  the  master  offered  hin 
had  agreed  for  wages,  all  but  the  expense  i 
had  no  intention  of  leaving  liis  master,  and  1: 
no  intention  of  parting  with  him.  He  contin 
and  did  what  was  to  be  done  as  usual,  bu 
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itig.  Ashursiy  J. — **  I  think  this  was  a  good  service  in  W.  AU  that 
the  statutes  require  is,  that  there  shall  be  a  hiring  for  a  year,  and  a 
ooDtinuance  in  the  same  service  for  a  year.  If  so,  the  only  question 
is,  whether  there  was  any  discontinuance  7  It  appears  from  the  case 
that  there  was  not ;  for  the  servant  continued  in  the  same  capacity ; 
he  did  his  work  as  usual ;  and  if  he  had  continued  to  serve  for  half  a 
year  without  entenng  into  any  new  contract,  he  would  have  been  en- 
titled to  a  compensation  for  such  service ;  the  law  would  have  implied, 
that  he  continued  under  the  former  agreement,  and  would  have  mea- 
sured his  damages  by  his  former  wages.  Then  he  must  be  taken  to 
have  been  in  the  capacity  of  a  hired  servant  during  that  time."  Grose, 
J. — **  Two  services  cannot  be  joined  if  there  be  a  chasm  between 

them'^CO. 

In  order  to  connect  services  in  successive  years,  the  servant  must  be 

unmarried  at  the  commencement  of  the  succeeding  year ;  for  if  he  be 
married  he  is  incapable  of  making  a  new  contract  that  shall  give  him  a 
settlement,  though  marriage  would  not  have  defeated  a  contract  made 
previously  (u). 

So,  if  a  servant,  being  hired  for  a  year,  be  rendered  incapable  of 
entering  upon  his  service  at  the  time  when  it  is  to  commence,  by  reason 
of  sickness  or  otherwise,  and  the  master  therefore  refuse  to  receive  him, 
the  serving  under  a  new  agreement  for  less  than  a  year  shall  not  be 
connected  with  the  original  hiring,  for  the  purpose  of  giving  a  settle- 
ment (o). 

Places  qfperforming  Service  may  be  different.] — With  respect  to 
ike  place  where  the  service  was  performed,  it  being  assumed  that  the 
hiring  was  regular,  and  a  year's  service  actually  performed,  nume- 
foos  decisions  show  that  a  change  in  the  place  of  service  is  immaterial, 
except  as  applicable  to  the  residence  which  fixes  the  place  of  settle- 
ment (to) ;  and  that  a  servant  hired  for  a  year  is  settled  in  the  parish 
where  he  last  completes  a  forty  days*  residence,  though  by  his  master's 
allowance  he  does  no  service  there  for  him  (a;). 

But  if  a  servant  hired  for  a  year  marry  in  the  middle  of  the  year, 

and  then  agree  to  serve  his  master,  in  a  different  capacity ,  for  a  year 

from  thai  time^  at  different  wages,  and  to  live  out  of  his  master's 

family,  but  at  another  farm   belonging  to  his  master  in  the  same 

parish,  this  is  a  dissolution  of  the  original  contract,  and  the  servant. 


(0  R.  V.  Suiffrme,  1  T.  R.  778. 
(«)  Cdd.  54. 
(v)  Jd.  238. 


(w)  2  Sess.  Ca.  137. 
(x)  R.  y.  DremercMtm  (Jnh,),  3  B.  & 
Adol.  420. 
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behtff  wuirrkd  tt  the  time  of  entering  into  Uw  tecood,  doo  bm  b;  kit 
■enrice  gun  a  settlement ;  for,  u  wai  obaened  by  one  of  the  jndsa, 
"  litis  is  not  a  ptolongttion  of  the  original  contract,  bntetrirtljtasn 
OM,  to  commeDGe  at  the  time  when  such  new  one  was  iDade"<jr). 

Serviet  bjf  Amtfnm«nt.]—li  the  tenant,  haTing  perfbnacd  put  rf 
hit  serrice  with  the  original  master,  be  permitted  bj  soch  naMci  ki 
serve  out  the  remainder  with  another  person,  this  shall  be  a  goal 
service  to  gain  a  settlement;  for,  aa  was  said  by  the  conitf''l(i 
master  lend  his  servant  to  a  neigfabonr  for  a  week,  or  any  longer  tia^ 
and  he  go  accordingly,  and  do  such  work  as  bis  neighbour  sett  kin 
about :  yet  al)  this  while  he  is  in  the  first  master's  serviot,  and  aaj 
reasonably  be  said  to  be  doing  his  business ;  and  there  bemg  oosm 
contract,  it  ia  carrying  on  the  service  of  the  first  master;  and  tk 
second  master  paying  the  last  half  year's  wages,  does  not  alter  tk 
case ;  for  the  contract  not  being  dissolved,  be  might  have  broaglit  u 
action  against  the  first  master"  (2). 

With  an  Examlor.] — So  a  service  in  tlie  same  capacity  with  Ac 
executor  or  lessee  of  a  master  for  the  remainder  of  a  year,  wiU  coafa 
a  settlement  (a). 

DitpentaCioji  teith  Service,  tmd  Dittolutiim  of  Contracti, — ^Tbm 
are  many  cases  in  which,  where  there  has  been  a  clear  hiring  6>  I 
year,  the  entire  year's  service  is  not  actually  performed,  but  a  portioe 
has  been  eKpressly  or  tacitly  dispensed  with  or  forgiven  by  the  mistR: 
and  in  these  cases,  wherever  the  relationship  of  master  and  servtst 
has  continued,  there  is  no  doubt  but  that  the  servant  has  gained  a 
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Hotwitlifltanding  the  interval  in  the  service  (c).  Further,  if  a  servant 
be  taken  before  a  magistrate,  on  a  charge  of  misconduct,  atid  com* 
mitted  by  the  magistrate  to  prison  for  a  month,  and  after  the  expira- 
tioii  of  lus  imprisonment  return  to  his  employer,  and  serve  the  re- 
BHunder  of  his  term,  he  will  gain  a  settlement;  for  though  the  master 
might  perhaps  have  put  an  end  to  the  engagement  on  the  misconduct 
of  the  servant,  he  shows,  by  receiving  him  again,  that  the  contract 
oontiDues  {d).  And  if  the  charge  take  place  after  eleven  months' 
•enrice,  and  the  imprisonment  be  for  the  last  month  of  the  year,  the 
ranaining  in  prison  on  the  master's  charges  wilt  be  considered  an 
"  abiding  in  his  service,"  and  the  settlement  will  be  gained  (e).  And, 
ia  such  cases,  the  deduction  of  wages  by  the  master,  whether  by  con- 
■ml  of  the  servant  or  not,  makes  no  difference  in  the  effect  of  the  con- 
■tractive  service  (/). 

Where  the  Absence  takes  place  in  the  Beginning  of  the  Year.] — 
Where  the  absence  occurs  in  the  beginning  of  the  year,  the  questions 
which  arise  are  more  properly  as  to  the  contract  than  the  service ;  for 
if  the  hiring  be  intended  to  take  effect  at  once,  so  as  to  bind  the 
pauper,  it  is  clear  the  settlement  is  gained,  though  he  may  not  begin 
to  serve  till  some  time  afterwards.  This,  then,  is  usually  a  mere  ques- 
tion of  fact,  to  be  decided  by  the  conversations  and  acts  of  the  parties, 
and  not  by  the  apprehensions  or  opinions  of  either. 

When  the  Absence  takes  place  at  the  End  of  the  Year.] — But  the 
absence  on  which  questions  most  usually  arise,  is  that  which  often 
occurs  at  the  end  of  the  year  ;  and  which  is  sometimes  proposed  by 
the  master  with  a  view  of  preventing  the  acquisition  of  a  settlement 
by  the  servant.  On  these  the  question  is,  whether  the  absence  was  in 
consequence  of  a  dissolution  of  the  contract,  or  whether  it  was  a  mere 
dispensation  with  the  service. 

Absence  to  avoid  a  Settlement.] — At  one  time  it  seems  to  have  been 
thought  that  a  dissolution  with  a  view  to  avoid  a  settlement,  though 
with  the  entire  concnrrence  of  both  parties,  was  fraudulent,  and  that 
being  fraudulent,  and  therefore  void,  it  could  have  no  effect  on  the 
contract,  which  must  be  taken  to  continue.  But  this  is  not  exactly 
the  principle  to  be  deduced  firom  the  more  recent  cases ;  nor  does  the 

(e)  JL  V.  Pftm,  4  Ettt,  R.  454.  (e)  R,  t.  Halhw,  2  B.  &  C.  739 ;  4 

(<l)  R.  T.  Burton,  2  M.  &  S.  329  ;  Dowl.  &  Rj.  299. 

R.  V.  Cmimgskf,  4  B.  ft  Adol.  156 ;  1  (/)  Id.  ibid. 
Nev.  &  Man.  199. 
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term  "frattd"  seem  properly  applicable  to  >uch  a  transactiun.  Tlic 
more  correct  view  of  the  subject  seems  to  be,  that  Hie  law  will  tl«a^ 
presume  that  absence  obviously  intended  by  the  master  to  prevent  \di 
own  parisli  from  being  burdened,  sliall  operate  as  a  dispensation,  ua- 
l^ss  it  shall  appear  mo^t  clearly  tliat  llie  servant  not  merely  coDCumd 
in  tbe  arrangement,  but  desired  it  for  his  own  purposes  (<;),  Tbt 
obvious  interest  or  tbe  master  is  against  the  settlement;  Uie  Isvr  pre- 
sumes the  seltlement  to  be  for  the  servant's  benefit  (ft) ;  and,  tbeie- 
fore,  it  is  reasonable  that  an  arraitgemeat  between  master  and  sernnL 
should  be  reg;arded  with  extreme  jealousy,  when  the  bcnelit  b  to  bt 
on  the  side  of  the  party  possessing  influence  over  the  other.  Aod  w 
far  is  this  jealousy  carried,  that  wherever  tlie  proposal  comes  from  ibe 
master,  and  the  servant  merely  assents,  such  assent  is  considered  u 
unduly  obtained,  and  the  contract  as  subsisting  till  its  natural  lensif 
natjOD. 

Discharge  of  Servanl.] — In  other  cases,  where  the  master  asiumcf 
to  discharge  the  servant,  without  jiisl  cause,  and  the  servant  merely 
submits,  the  contract  is  considered  as  subsisting,  and  the  service  not 
rendered  as  dispensed  with  (t).  And  where  the  performance  of  d« 
service,  at  the  close  of  the  term,  is  prevented  by  sickness,  the  settle- 
ment will  be  gained,  whether  the  master  pay  the  whole  wsgw  oc 
deduct  a  portio»  (J).  So,  where  the  servant  ceases  to  continne  f^ 
his  master  in  consequence  of  llie  master's  bankruptcy  or  removal,  the 
contract  is  not  rescinded,  and  the  settlement  is  gained  (A).  Bui  if  die 
absence  at  the  end  of  the  term  arise  from  the  wilful  default  of  ihe 
servant,  or  if  the  master  discharge  the  servant  for  a  lawful  cause,  llie 
contract  is  properly  dissolved,  and  the  seltlement  is  gone(/).  Thus, 
if  a  master  discharge  a  female  unmarried  servant  for  being  wiili  child, 
the  contract  will  be  determined,  and  she  may  then  be  removed  a* 
chargeable,  lhou<;li  she  could  not  have  been  so  removed  if  the  master 
had  chosen  to  continue  her  in  his  service  (m).     And  if  a  masler  and 

(ff)  See  n.  ..  North   Barham.  Catd. 
566  1  R.  Y.  Prfslon.  2  Bott,  ;iIO  i  R.  v. 

Sulgravf,  2  T.  R.  :(76.  Butcessive  benice. 

{h)   It  19  difficult  to  understand  the  (i)   R.  v.  SI.  Philip,  Birjni»sh<rm,  I 

reason  of  tbia  presumption,  which  does  T.  R.  624. 

not  merely  imply  Ihut  it  is  a  benefit  to  (j)  R.   v.   ChritlehuTch,  Burr.  S,  C. 

a  pnrtrtohHve  a  Belllement,  but  to  have  ■IB  I. 

the  very  eeltlement  in  dispute.      Every  (*)  R.  t.  St.  Barl/iolomfir,  CotkMI, 

nalural-born   iuliject   ia    setlled   some-  Cald.  IB  ;  R.v.  SI.  AuJreic'i.  Hollxini. 

wliere  ;  for  the  place  of  birth  is  hia  place  2  T.  U.  627. 

of  aeltleraent  in   default  of  iny  other ;  (I)  R.  v.  Mai-lborou„h,  2  Bott,  29S. 

and  it  is  hard  10  jierceiie  how  it  is  for  (n)  Cald.  .^7,  495,  b62. 
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lenraot,  at  any  time,  without  Tiew  to  the  settlement,  agree  to  put  an 
end  to  the  relationship^  and  the  servant  'departs,  there  can  be  no  doubt 
tkat  the  contract  is  dissolved.  Whether  the  contract  has  been  thus 
distolved  is  a  question  of  fact,  dependent  on  circumstances,  and  to  be 
deiemiined  by  them.  If  it  has  taken  place  a  considerable  time  before 
fbe  expiration  of  the  term ;  if  the  servant  has  obtained  or  sought  for 
another  service ;  or  if  the  master  has  hired  or  sought  to  hire  another 
to  perform  the  duty;  the  fact  will  be  almost  decisive  of  a  dissolution. 
Tbe  fact  bf  payment  of  the  entire  wages,  or  of  a  deduction  from  them, 
is  never  in  itself  decisive ;  but  either  is  a  circumstance  to  be  con- 
sidered among  others,  in  guiding  the  bench  to  a  decision. 


4.  Of  the  Necessity  and  Effect  of  Residence, — Forty  days*  resi- 
dence is  a  necessary  ingredient  in  this,  as  in  other  kinds  of  adventi- 
tious settlement ;  and  it  is,  after  all,  the  essential  point ;  for  the  settle- 
ment IS  not  obtained  where  the  servant  works,  but  where  he  resides, 
Mar  the  last  forty  days  of  his  service.  And  even  if  there  be  a  hiring 
fcr  a  year,  and  a  service  for  a  year,  and  the  servant  remains  after  the 
aspiration  of  a  year,  and  accompanies  his  master  into  another  parish, 
other  on  a  new  hiring  for  a  year,  or  without  any  engagement,  he  will 
l>e  settled  in  the  latter  parish,  where  he  sleeps  the  last  forty  days  of 
lais  service,  though  after  the  termination  of  the  year  for  which  he  was 
lured,  and  though  no  second  year  in  the  second  parish  was  ever  com- 
pleted (n).  If,  indeed,  the  pauper  be  sent  by  the  master  for  the  last 
forty  days  to  the  house  of  his  relations,  on  account  of  sickness  or 
ity,  such  a  lodging,  not  being  with  a  view  to  tlie  objects  of 
ice,  will  not  exonerate  the  parish  where  he  served  and  lived  while 
in  health,  nor  cast  the  settlement  upon  that  where  he  sojourned  in  his 
iOness  (a). 

Where  the  Forty  Days'  Residence  are  not  consecutive,] — Tlie  forty 
days'  residence  need  not  be  consecutive;  and  where  a  servant,  during 
his  service,  sleeps  forty  days  at  different  times  in  one  parish,  and  forty 
days  at  different  times  in  another,  the  settlement  will  be  in  that  parish 
where  he  sleeps  the  last  night  of  his  contiDuance  in  the  service  (p) ; 
tnd  this  even  though  he  slept  in  that  parish  upon  that  particular 
night  on  leave  of  absence  given  by  his  master  {q).     The  whole  forty 


(•)  Cald.  65. 

(o)  R.  ▼.  Sutton,  bT.  R.  657. 

ip)  R.  V.  Ftleham,  Cald.  290. 


{q)  R.  V.  Undermilbeek,  5  T.  R.  387. 
See  R.  V.  Dremerchion  (Ink,),  3  B.  Sb. 
Adol.  420,  on/tf,  p.  773. 
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iKjt'  mideDGe  mnat  ba  {band  vilfaiD  tba  ootapua  o^  k  Tear;  fbr,  m 
obMTfed  by  one  of  die  jodgM,  "  h  wonld  be  ncitber  reuorabfe  nv 
expedient  that  an  inqniry  (houkl  be  gone  ioto  over  ft  loa^  pciiod 
of  time,  «t  detacbed  intemk,  to  uceitain  ft  Mtdeownt  (r) ;  bat  Ibij 
fteed  not  be  nnder  the  wuau  ytuij  hmnf{t). 


SECTION  vnr. 

Or  SETTUHtirr  bt  Rnmie  a  Tbhsmekt, 

Tub  acqui«ition  of  a  settlemetit  by  thii  means  has  been  greadj 
narrowed  of  late  years.  It  originally  grew  out  of  the  firat  «ectk>B  of 
13  &  14  C.  II.  c.  12,  wblcli  confined  the  power  of  parish  officen  U 
remove  poor  resident  in  iheir  parishes,  to  the  cases  of  persons  "  cosnsf 
lo  utile  in  any  terumejil  under  the  yearly  value  of  101."  {t)i  so  thus 
certificated  person,  residing  for  forty  days  in  a  parish  while  balding  is 
hi<  own  right  a  tenement  thereof  at  least  10^.  annual  value,  beiiic 
irremovable,  might  thereby  acquire  a  settlement  of  this  kind  (v).  Hw 
comprehensive  terms  of  the  above  act  led  to  such  extensive  claims  nnhi 
it,  and  opened  so  wide  afield  of  litig:ation  inconsequence,  that,  in  1BI9, 
they  were  much  contracted  by  59  G.  Ill,  c.  50,  which  came  into  <^ 
ration  on  2nd  July  in  that  year.  That  act,  ailer  givii^  rise  to  uoe 
very  nice  distinctions,  was  repealed  on  22nd  June,  1 825,  and  replaced 
by  statute  6  G.  IV.  c.  57,  which  having  omitted  to  retain  one  of  ik 
strict  conditions  imposed  by  59  G.  111.  c.  50,  was  rendered  noit 
sUingent  by  1  W.  IV.  c.  18 ;  and  was  again  altered  by  4  &  5  W.  IV. 
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2.  What  taking  or  occupation  enures  at  a ''  coming  to  settle*'  or 
"  to  inhabit"  (w)  under  that  act. 

3.  What  is  the  true  mode  of  estimating  the  value. 

1.  What  is  a*'  Tenement  within  13  ^  U  C.  II.  c.  12.— It  was 
determined  by  numerous  cases,  which  can  be  only  glanced  at  here, 
that  tenement  is  a  term  of  such  comprehensive  meaning,  that  it  may 
extend  to  hereditaments  incorporeal,  as  well  as  corporeal,  e.  g.  any 
tiling  permanently  attached  to,  or  necessarily  and  immediately  arising 
CMit  of,  land.  This  term,  therefore,  has  been  held  to  include  rabbit 
warrens,  even  though  the  tenant  has  no  direct  interest  in  the  soil, 
because,  as  was  said  in  one  case,  **  it  was  a  pernancy  of  the  profits  of 
tiK  land  by  the  mouths  of  the  rabbits"  (x). 
So,  also,  a  dairy  of  caws  (y). 

So,  also,  a  fishery ;  for  as  trespass  will  lie  for  it,  and  it  may  be 
noovered  in  ejectment,  it  must  be  a  tenement  (z). 

A  right  of  common  in  gross ;   because  it  is  matter  of  tenure,  and  a 
prmeipe  will  lie  for  it  (a). 

A  mill,  whether  grinding  by  wind  or  water ;  for  it  is  attached  to 
the  hnd  {b). 

After^mowth;  for  it  arises  immediately  out  of  the  land(c).  ^nd 
in  like  manner,  the  right  of  taking  sand  or  gravel  from  a  river  (cT),  or 
rushes  and  flags  from  a  pond  (e) ;  a  cattle  gate  {f) ;  and  the  agist- 
ment of  cows,  if  the  contract  for  it  be  specific  (^) ;  have  been  holden 
to  confer  a  settlement. 

The  distinction  between  what  is,  and  is  not,  considered  as  a  *^  tene- 
ment/' is  clearly  shown  by  a  case,  in  which  the  use  of  machinery  in  a 
miO  was  decided  not  to  be  a  tenement,  the  renting  of  which  would 
eonfer  a  settlement,  and  was  likened,  somewhat  ludicrously,  to  the 
Uberty  of  pounding  in  a  mortar.  It  is  a  mere  chattel,  removable  at 
pleasure,  and  cannot  have  its  peculiar  value  reckoned  with  the  land 
00  which  it  is  placed  (Ji). 


(»)  Both  expressions  are  used  in  13 
&14Cftr.  II.  c.  12,  s.  1. 

(x)  Per  Lord  Kenyan^  in  R,  v.  Pid' 
Hetrenikide,  3  T.  R.  775. 

(y)  R,  V.  Darley  Abbey,  U  East,  R. 
284 ;  that  is  pasturage  for  them ;  *'  milk 
of  a  cow  "  wiU  not  suffice,  R,  v.  Langri' 
•iOr,  10  B.  &  Cr.  899 ;  R.  ▼.  Iken,  2  Ad. 
&E.  147 ;  4  Nev.  &  Man.  107. 

(2)  R.  T.  Oid  Airtiford,  1  T.  R.  358. 

{a)  R.  V.  DernnghMm,  7  T.  R.  671. 

(i)  Ete/yav.  RaUcimb%^  2  Salk.536. 


(c)  R,  T.  Brampton,  4  T.  R.  348. 

{d)  R.  T.  AU  Samti,  Derby,  5  M.  fc 
S.  90. 

(e)  R,  Y.  All  Sainte,  Cambridge,  1  B. 
&  C.  23. 

(/)  R.  V.  Whixley,  1  T.  R.  137; 
pasturage  for  cattle  subject  to  repairing 
certain  gates. 

{g)  R.  V.  Sutton,  St,  Edmond*9,  2  D. 
&  R.  800 ;  R,  ▼.  Hollington,  3  East,  R. 
713. 

(h)  R.  V.  Dodderhill,  8  East,  R.  449. 
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Tolls  or  H  bridge,  where  il  wns  nol  part  of  a  turn[Hke  road,  (indM^ 
that  account  excluded  from  conferring  a  settlement  by  13  G.  UI.  e. 
84,  B.  56,)  were  collected  under  an  act,  which  eyen  declared  tlietolli 
to  be  the  personal  proptrty  of  the  [iroprietors :  and  were  held  t> 
confer  a  settlement,  being  a  "  tenement"  in  the  possession  of  iba 
person  to  whom  they  were  demised  (i). 

Tolls,  however,  were,  in  a  Bubsequeot  case,  said  to  be  things  wbiek 
do  not  lie  in  tenure,  but  only  in  grant,  and  therefore,  if  deniiied  bja 
corporation,  must  be  granted  under  the  corporate  seal,  or  will  sot; 
confer  a  Belllement  (J).  By  54  G.  III.  c.  170,  s.  5  ;  3  G.  IV.  c.  128, 
».  51 ;  4  G.  IV.  c.  95,  s.  31,  gate  or  loll-teepers  of  tumpiLe  roidt 
or  navigations,  persons  collecting  or  renting  turnpike  tolls  or  rwidiof 
in  turnpike  toll-houses,  their  appreutices  or  servants  and  receiver)  of 
tolls  for  overweight,  are  excluded  from  gaining  settlements  in  iv«[Kct 
of  residence  in  turnpike-houses,  &c.  (A). 

2.  What  Takinij  or  Occvpation  would  enure  as  a  "  Coming  M 
Settle." — U  is  not  the  occupation  for  a  year,  nor  the  payment  of  itot 
for  a  year,  but  the  residence  for  forty  days,  that  is  the  subtUnttal 
ground  of  this  settlement.  The  lime  of  the  forty  days'  rcsideacc, 
whether  at  the  beginning  or  end  of  the  year  of  occupation,  is  imnUfr- 
rlal(^.  It  is  scarcely  necessary  to  observe  that  a  mere  colourable 
contract  for  taking  a  tenement,  entered  inio  for  the  purpose  of  obtaining 
a  settlement,  without  any  bond  Jide  transfer  of  possession,  will  be,  for 
ibal  object,  wholly  void. 

As  to  the  kind  of  tenancy  requisite,  a  few  examples  will  suffice. 
A  pauper  employed  as  a  labourer  by  ibe  board  of  ordnance,  having 
previously  occupied  a  house  of  the  rent  of  11.  per  ann,,  which  was  then 
purchased  by  the  board,  still  continued  to  reside  in  part  of  the  pre- 
mises at  a  weekly  rent  of  2j,  which  was  deducted  out  of  his  wages, 
and  during  such  last  occupation  also  occupied  a  shop  (ilie  shop  and 
house  together  being  at  the  value  of  10/.).  Oil  dismissal  from  his  employ- 
ment, he  gave  up  the  house  as  required.  This  last  occupation  of  the 
house  was  held  not  a  taking  and  residing  as  a  tenant,  but  mereh  a 
residingas  a  servant,  and  therefore  no  settlement  was  conferred  by  it  (m). 

See  like  decision  in  the  case  orn  wind-  (t)   See   R.  t.   SI.  AniTrne  Iht  Lm 

mill,  not  affixed  to  the  freehold,  K.  v.        Cambriilgt,  10  B.  it  Cr.  742. 
OtUy  (Inh.).   1    B.  &  Adol.  ICl,   acted  {/)   See  per  Pallrion.  J„  R.  r.  Wil 

on  WaiuirouyA   v.  ^flIlon,  G  N.  &  M.        lougiby,  4   Ad.  &  E.  151  ;   S.  C.  5  N 
367.  S  M,  457  (on  1  W.  IV.  e.  18.    Snt*< 

It  length, poil.  p.  79^,  797.) 
(m)  R.V.  Chahtiitt.  1  B.  &  Ald.t7.t 
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A  pereOD  engaged  himself  generally  as  waiter  at  an  hotel  in  Leeds, 
where  he  had  the  tap,  or  privilege  of  selling  malt  liquors,  and  for  the 
purpose  of  so  doing  had  the  use  of  a  cellar  belonging  to  the  hotel, 
which  had  a  separate  entrance,  and  of  which  he  kept  the  key.  The 
annual  value  of  the  cellar  was  6L  and,  with  the  profits  of  his  place  as 
waiter,  60/.  It  was  contended  in  favour  of  a  settlement,  from  these 
circumstances,  that  the  engagement  of  service  ought  to  be  presumed 
m  hiring  for  a  year,  and  that  under  that  engagement  he  rented  the 
cdbur ;  but  as  the  session  had  not  drawn  the  conclusion  of  a  yearly 
luring,  that  point  fell  to  the  ground  ;  and  as  to  the  other,  it  was  held 
that  there  did  not  appear  any  taking  of  the  cellar  as  a  tenant ,  but  the 
occupation  of  it  appeared  to  be  merely  a  privilege  annexed  to  the  place 
of  waiter  (n).  But  payment  of  rent  and  taxes  by  a  master  for  a  house 
of  another  occupied  by  a  servant,  does  not  make  the  occupation 
auxiliary  to  the  service,  and  the  servant  is  rateable  accordingly  (o). 
Whereas,  taking  a  man*s^cottage  to  rent^  which  would  not  have  been 
allowed  by  the  owner,  but  for  services  of  the  tenant's  children  pre- 
fionsly  agreed  for,  and  which  were  ancillary  to  that  contract,  is  a 
saflicient  renting  a  tenement  by  which  to  acquire  a  settlement,  for  the 
relation  of  land  to  the  tenant  existed,  though  the  rent  was  deducted 
from  the  children's  wages  (p). 

A  pauper  agreed  to  become  tenant  of  certain  premises  at  a  future 
day,  when  the  then  tenant's  term  would  have  expired.  The  actual 
tanant  gave  him  leave  to  put  certain  instruments  of  trade  into  part  of 
the  premises  which  had  an  outer  door,  immediately,  and  delivered  to 
him  the  key  thereof  a  few  days  after.  Seven  days  before  the  expira- 
tion of  the  old  tenancy,  the  pauper  went  into  the  house,  with  consent 
of  the  tenant,  but  without  the  knowledge  of  the  landlord,  immediately 
after  which,  and  before  the  regular  period  of  his  tenancy  to  commence, 
hia  wife  being  taken  ill,  he  received  relief  on  her  account  from  another 
parish,  and  long  before  he  had  resided  forty  days  in  the  premises,  was 
removed  with  his  family  to  the  relieving  parish :  so  that  it  was  clear  he 
had  never  paid  rent,  he  had  not  resided  forty  days,  uor  did  he  remain 
with  the  landlord's  consent.  On  this  concurrence  of  circumstances, 
Lord  Eilenborough,  C.  J.,  observed,  that,  "  till  the  expiration  of  the 
former  occupier's  tenancy,  the  landlord  could  neither  put  out  the  old 
tenant,  nor  put  in  a  new  one,  and  therefore  there  was  no  such  occu- 
pation as  could  give  a  settlement"  {q). 


(n)  R.  V.  Seaerqft,  2  M.  &  S.  473.  &  E.  24  ;  1  P.  &  D.  598,  8.  C. 
(o)  Reg.  Y.  Wall  Lynn,  3  N.  &  P.  {q)  R,  ▼.  St.  Michael,  Coventry,  15 

411.  East,  R.  567. 
{p)  ^*9'  ▼-  Biekopton  {Ink,),  9  Ad. 
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The  recital  in  13  &  14  C.  II.  c.  12,  s.  I,  don  oot  iinpoct  u  lim 
lute  intent  to  Kttle  permanently  or  for  forty  days,  bat  appiin  only  I 
penonscomingtuiattlebrasboittime.  TbereTore,  vhere on  IttN« 
vember,  1813,  a  party  came  to  reside  for  a  month  certain  oaatoM 
ment  of  the  requisite  value,  under  an  agreement  to  have  it  mo  loif  a 
trial,  and  if  liked  on  that  trial,  to  take  it  at  Martinmas,  at  the  ycd 
rent  of  14/,  and  haviug  resided  the  trial  month,  took  it  at  the  n 
agreed  on,  and  without  interruption  in  hii  residence  continued  the 
for  a  moDth  more,  he  was  held  to  have  gained  a  settlement  (r) ;  bat 
residence  of  forty  days  within  the  year  of  occupation  in  the  pan 
where  the  tenement  or  part  of  it  is  situate,  is  necessary,  thongk  ; 
what  period  of  the  year  it  takes  place  is  immaterial  (s). 

The  wife  of  a  deserter,  without  her  husband's  knowledge,  and  wit] 
out  acknowledging  that  she  had  a  husband,  took  a  tenement,  mb 
own  name,  of  the  value  of  10/.  per  annum.  Some  time  after,  b 
husband,  who  was  a  deserter,  came  to  her  to  conceal  kimtelf,  U 
resided  in  concealment  more  than  forty  days.  It  was  contended  A 
the  husband  residing  there  was  an  adoption  of  the  wife's  contiact,  si 
that  he  gained  thereby  a  settlement.  But  it  was  held  that "  the  amrni 
morandi  et  taanendi  was  wanting ;  for  it  would  be  a  perreisioa  • 
terms  to  say  (hat  a  man  who  came  purposely  for  concealment,  catael 
the  house  in  the  capacity  of  a  tentutt  with  a  design  to  MtlU"(f), 

But  where  a  soldier,  his  regiment  being  in  barracks  in  the  plso 
took  a  house  of  the  value  of  101.  per  ann.  for  himaeU*  and  fiunily,  n 
resided  therein  more  than  forty  days,  though  always  liable  to  be  cslh 
away  on  duty,  it  was  determined  to  be  a  taking,  and  a  coaui^  to  kUI 
sufficient  to  satisfy  the  woids  of  the  statute,  and  that  such  readm 
gained  a  settlement  (a). 
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November  in  that  year.    The  question  was,  whether  these  transactions 
gave  J.  W.  a  settlement  at  B«  ? 

It  was  contended  in  favour  of  the  settlement,  that  the  purchase  of 
the  oats  passed  an  interest  in  the  land,  and  therefore  it  constituted  a 
tenement.  Lord  Ellenhorough^  C.  J.,  observed,  that  **the  word  rent- 
im§  was  not,  indeed,  in  the  stat.  of  C.  II.;  but  what  is  found  in  9  &  10 
W.  III.  c.  11,  shows  how  the  former  statute  was  understood,  and 
tbat  cowdug  to  settle  in  the  former  was  equivalent  to  renting  a  tetie- 
muni  in  the  latter.  Th'is  case  was  that  of  a  purchase,  and  not  that  of 
m  renting,  and  therefore  could  in  that  way  confer  no  settlement ;  and 
£e  Blanc f  J.,  added, ''  that  a  party,  to  acquire  a  settlement  by  renting, 
must  reside  forty  days  while  he  holds  a  tenement  of  the  annual 
value  of  10/.  Now,  even  supposing  this  to  be  the  case  of  a  renting  of 
a  Unement^  yet  his  interest  in  the  crop  of  oats  was  continually  diminish- 
ing in  value  de  die  in  diem ;  and  how  does  it  appear,  therefore,  that  he 
sesided  forty  days,  while  he  continued  to  hold  a  tenement  of  the  value 
of  10/.  V    Order  quashed  (v). 

A  Renting  satisfying  the  Words^  but  not  the  Spiriif  of  the  Statute,] 
—A  contract,  on  the  other  hand,  may  sometimes  be  legally  considered 
ntibondjide  transaction,  which  satisfies  the  words  of  a  statute,  though 
not  in  strict  compliance  with  the  spirit  which  dictated  it.  As,  where 
the  pauper  hired  a  house  and  land  at  D.  at  tlte  yearly  rent  of  9/., 
which  he  occupied  and  paid  rent  for  during  several  years,  from 
Lady-day  to  Lady- day.  In  the  beginning  of  September,  lie  married 
a  widow  of  the  parish  of  W.  who  resided  in  a  cottage  purchased  by 
her  former  husband,  and  which  might  be  of  the  value  of  XL  lOs,  per 
ann.»  and  about  a  fortnight  after  his  marriage,  he  went  and  resided 
with  his  wife  in  the  said  cottage  in  W.  aforesaid ;  and  kept  the  key 
of  the  house  in  D.  till  Lady-day  following.  His  wife  had  never  ad- 
■uniateFed  to  her  first  husband,  nor  been  admitted  tenant  to  the  said 
pfemises,  nor  ever  paid  any  rent  for  the  same.  The  sessions,  being  of 
opinion  that  the  pauper  could  gain  no  benefit  by  the  wrongful  posses- 
sion of  the  cottage,  he  appearing  to  be  only  a  casual  occupant  therein, 
quashed  the  order. 

But  the  court  above  considered  the  words  of  the  statute  as  fully 
complied  with,  and  the  settlement  to  be  gained,  aud  quashed  the 
order  of  sessions  {w). 

It  is  not  necessary  that  the  tenement  should  be  holden  under  an 


(v)  R.  ¥.  Bawmut,  4  M.  &  S.  210.  (19)  Barr.  S.  C.  744. 
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agreement  in  writing ;  and  even  if  do  agreement  appean,  it  na;  be 
pmumed  ;  for,  aa  obKrved  by  Athunt,  J.,  "  Id  order  to  acqain  i 
settlement  by  taking  a  tenement  of  iOl.  a-year,  it  ia  oat  abaobtdf 
necesaary  that  there  should  be  an  express  contract  for  the  tenement:  it 
is  sufficient  if  the  tenant  reside  forty  days  on  a  tenement  of  such  nht 
with  the  permission  and  consent  of  the  landlord :  for  in  such  ok  the 
law  implies  a  taking  or  contract"  (x). 

So  also  the  occupation  of  a  cottage  for  forty  days,  by  the  lean  rf 
an  outgoing  tenant,  under  an  agreement  with  him  to  pay  the  landM 
the  same  rent  whkh  he,  the  outgoing  tenant,  had  before  done,  bit 
without  any  authority  flx>ro  the  landlord,  the  cottage  together  witk 
other  premises  occupied  at  the  same  time  being  worth  10^  a-year  ui 
upwards,  has  been  holdea  sufficient  to  give  the  occupier  a  srtllr- 
ment ;  notliing  appearing  to  show  that  the  fwmer  tenant's  term  bid 
expired,  and  the  law  giving  him  authority  to  assign  his  interest  (y). 

Occupation  as  tenant  at  a  rent  is  not  essential ;  it  is  enough  if  be 
occupy  as  having  an  interest  of  his  own,  and  not  as  serrant  ts 
another.  Thus  residence  by  a  curate  licensed  by  the  bishop  at  a 
yearly  salary  according  to  67  G.  III.  C.  99,  in  the  rectory  bone 
above  the  value  of  10/.  per  annum  assigned  to  him  pursuant  to  te 
act,  for  more  than  forty  days  before  the  passing  of  59  G.  III.  c.  50, 
was  held  to  be  such  a  "coming  to  settk,"  within  13  &  14  C.  11. 
c,  12,  as  conferred  a  settlement (z).  So,  though  the  pauper  nefcr 
resided  on  any  part  of  the  land  rented ;  but  in  the  house  of  anotbet 
person  (a). 

3.  0/lhe  Mode  o/titimatiM/  the  ValM  of  Ike  Te»Mtent.—Uwm 
repeatedly  determined,  before  6  G.  IV.  c.  57,  that  the  value  and  art 
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of  the  year  of  the  value  of  4s.  a-week,  if  taken  by  the  week,  but  was 
feaod  not  to  be  of  the  value  of  10/.  per  annum  if  taken  by  the  year, 
the  court  held  that  the  pauper,  by  reason  of  renting  such  house  under 
these  circumstances,  did  not  gain  a  settlement  by  virtue  of  stat.  13  & 
14  C.  II.  c.  12;  for  though,  under  this  statute,  it  is  not  necessary 
that  the  tenement  should  be  let  by  the  year,  but  it  may  be  let  by  the 
week,  or  day ;  yet  those  lettings  are  media  for  ascertaining  the  yearly 
iralue,  and  in  this  case  it  was  expressly  found  that  the  tenement  was 
not  of  the  value  of  1 0/.  to  be  taken  by  the  year  (e)«  Many  cases  to 
the  same  effect  have  been  similarly  decided. 

But  if  there  be  no  circumstances  In  the  case  which  import  the 
value  to  be  less  than  the  rent,  the  rent  is  good  evidence  of  the  value (/). 
The  value  of  the  tenement  may  be  calculated  without  deducting  taxes, 
rates,  and  charges,  usually  denominated  tenant's  taxes  (^),  or  tithes  (A). 
The  value,  however,  must  be  with  reference  to  the  tenement  at  the 
time  of  taking,  not  to  any  thing  to  be  done  to  it  after  entry,  in  order 
lo  increase  the  value.  Thus,  a  piece  of  land  not  in  itself  worth  10/. 
per  ann.  was  made  so  for  planting  potatoes  by  the  labour  bestowed 
upon  it  at  the  landlord's  expense,  previous  to  the  contract^  and  was 
held,  an  that  account,  a  tenement  of  the  value  of  10/.  to  be  let  by 
the  year(t). 

The  same  effect  followed  when  the  agreement  was  to  take  a  piece  of 
hod  by  the  year,  not  then  of  the  value  of  10/.,  but  on  condition  that 
it  should  be  made  so  before  the  time  of  entry,  which  was  done,  and  at 
the  time  of  entering  it  was  worth  the  10/.  per  ann.  Held,  that  the 
value  bore  reference  to  the  period  when  the  person  began  to  be  in  the 

capacity  of  occupant  (j). 

If  a  tenement  be  occupied  by  several  persons  as  partners,  and  each 

of  them  have  an  interest  in  it  to  the  value  of  10/.  per  ann.  although 

it  be  rented  in  the  name  of  one  of  them  only,  they  will  all  gain  a 

settlement  by  residing  thereon  forty  days  {k). 

The  tenant  need  not  occupy  the  whole  tenement  himself,  but  he  may 

mmderlet  the  same,  or  any  part  thereof,  to  another,  if  he  think  proper, 

aad  this  will  not  prevent  his  gaining  a  settlement  (/). 

If  a  person  residing  on  a  tenement  of  10/.  per  annum,  be  forcibly 

(e)  JL  ▼.  HeUmgly,  10  East,  R.  41.  (0  R.  t.  Ringwood,  1  M.  &  S.  381. 
(/)   lOrtim  and  Wettem,  (paruhet  {/)  R.  v.  Cramore,  2  M.  &  S.  132  ; 

of),  2  Stra.  1 156 ;  pott,  y.  789.  and  see  R.  v.  Atton,  6  M.  &  S.  Hi ;  R,  y. 

(f )  J7.   ▼.    8t.   Paul,   Dept/ord,    13       Pouii on  with  Feamhead,  6  M.8tS.2b2; 


i,  R.  320.     See  R,  y.  Thurmruton,  R,  v.  Ilunttham,  2   B.  &  Adol.  503 ; 

I  B.  &  Adol.  731,  on  59  G.  111.  c.  50.  rases  of  nearly  similar  facts. 

(A)  J2cy.  ▼.  8i,  John' 9  in  Bedwardine,  (k)  R,  v.  Seamer,  6  T.  R.  55-1. 

8  Ad.  &  £.  192  ;  3  Nev.  &  P.  302.  (/)  Burr.  S.  C.  571. 

3e 


that  no  settlement  was  gained  in  the  first  parish,  either  by  th 
or  wife  (»).  Since  which  it  has  been  proYided  (o),  that  i 
shall  be  deemed  to  have  gained  a  settlement  by  reason  of  any 
while  he,  or  she,  shall  be  aetained  as  a  prisoner  by  any  civi 
or  for  any  contempt  whatever ;  and  that  no  person  shall  gai 
ment  by  reason  of  any  residence  provided  by  a  charitable  i 
while  such  person  is  supported  from  its  funds. 

But  in  order  to  gain  a  settlement  by  forty  days'  residt 

tenement  of  the  yearly  value  of  10/.  the  party  must  have  si 

relation  of  a  tenant  to  the  premises  for  the  whole  time  under 

for,  as  was  observed  by  Lord  Kenyan^  G.  J.,  in  one  case,  '* 

(1^  residence  for  forty  days  irremovable  were  sufficient  to  giv< 

ment,  every  lodger  and  every  servant  residing  for  that  leng 
would  then  acquire  a  settlement ;  but  in  order  to  gain  a  setl 
residing  on  a  tenement  of  the  yearly  value  of  10/.  the  party  i 
in  the  relation  of  tenant  to  the  property  for  forty  days  '*  (p). 

Of  the  Law  as  altered  by  59  G.  ///.  c.  50  :—  With  a  Ski 
Leading  Cases  an  gaming  a  Settlement  by  renting  a  Tenemei 

■  .,^  2d  July,  1819,  and  22c/  Juney  1825 ;  viz.  under  59  O.  III. 

'*  -''  In  consequence  of  the  extent  of  litigation  opened  by  the  law 

settlements  by  renting  a  tenement,  the  statute  59  O.  III.  c. 
passed  on  2nd  June,  1819,  enacted,  '*  That  no  person  shall 
settlement  in  any  parish  or  township  maintaining  its  owi 
England,  by  or  by  reason  of  his  or  her  dwelling  for  forty  di 
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dttp,  dr  of  both,  honifide  hired  by  such  person  at  and  for  the 
lOf .  H  year  at  the  least,  for  the  term  of  one  whole  year ;  nor 
aeh  home  or  boilding  shall  be  held,  and  such  land  occupied, 
lent  for  the  same  actually  paid  for  the  term  of  one  whole  year 
east  hif  the  pentm  hiring  the  same :  nor  unless  the  whole  of 
id  shall  be  situate  within  the  same  parish  or  township  wherein 
on  hiring  such  land  shall  dwell  and  inhabit." 

knee,} — Forty  days*  residence  is  requisite  in  the  parish  where 
le,  or  such  part  of  the  tenement  as  is  of  the  value  of  10/. 
but  if  the  tenement  consists  of  land,  such  residence  may  be 
se  in  the  same  parish  («). 

re  of  the  Tenement,] — ^The  ^'  tenement"  may  consist  of  a  house 
iDg,  or  land,  or  both;  but  may  be  taken  at  different  times  and 
Serent  owners  (/).  If  it  be  a  house  or  building,  it  must  be 
I  and  distinct,  so  as  to  exclude  questions  about  the  various 
ion  of  rooms :  but  two  dwelling-houses  not  communicating  in- 
are  '*  separate  "  buildings,  though  under  the  same  roof,  and 
e  garret  over  both  (ti).  So,  it  may  consist  of  a  house  and  a 
^,  as  a  shed  or  stable,  if  entirely  separate  from  each  other  (v) ; 
wo  dwelling-houses,  even  under  a  continuous  roof,  if  having 
outer  doors,  without  internal  communication,  and  rented  at 
rents  (w) ;  though  one  be  underlet  and  never  personally  occu- 
the  party  hiring  (x). 


nected  with  any  other  person, 
•imte  oocnpier,''  per  Lonl  Hm- 
.  ▼.  Cnenwaa,  1  P.  &  D.  427. 
te  and  dhtiiict  u  to  any  other 
per  Pattetoiii  J.,  in  R.  v.  Wbot' 
'tif  1  Ad.  &  E.  232;  3  Nev. 
4 ;  JR.  ▼.  Uiworth,  6  Nev.  & 

5  Ad.  &  E.  261.  So  that  a 
y  and  occopation  of  any  part 
oae  or  boilmng  wiU  not  suffice, 
le  pauper  pays  in  all  a  share  of 
vntiog  to  10/.,  Reg,  y.  Cavert- 
P.  &  D.  436.  There  the  pau- 
band  rented  a  house  at  71.,  oc- 
■4  paid  rent  and  poor's  rates 
tiian  a  year,  and  during  all  the 
lat  occupation  {viz.  four  years) 
mdjtde  a  building,  called  a  pot- 
nfly  witii  E.  A.,  at  15/.  for  part 
me,  and  17/.  for  the  residue: 

it  jointly  with  E.  A.  and  paid 


a  moiety  of  rent  and  poor's  rates  during 
all  the  time. 

(r)  R,  V.  Pickering,  2  B.  &  Adol. 
267,  on  similar  words  in  6  G.  IV.  c.  57. 

(«)  R.  y.  Barham,  8  B.  &  C.  99  ;  R, 
y.  Wain^eet,  id,  229.  See  R,  y.  Kenard- 
ington  (on  13  &  14  C.  II.  c.  12),  6  B.  & 
Cr.  20  ;  9  Dowl.  &  Ry.  72. 

(/)  R,  y.  North  Collingham,  1  B.  & 
Cr.  578  ;  and  see  R,  y.  Ormeeby,  4  B. 
&  Adol.  214. 

(«)  R,  y.  Macclesfield,  2  B.  &  Adol. 
870,  on  6  G.  IV.  c.  57. 

(c)  R,  y.  Tadcaeter,  4  B.  &  Adol. 
703 ;  1  Ncy.  &  M.  466,  on  6  G.  IV.  c. 
57  ;  R.  y.  Gorforth,  1  Ad.  &  E.  226 ;  3 
Key.  &  M.  303,  on  59  G.  III.  c.  50. 

{w)  R.  y.  Iver,  1  Ad.  &  E.  228 ;  3 
Key.  &  M.  28 ;  R,  y.  WooUon,  4  B.  & 
Adol.  232 ;  both  on  6  G.  IV.  c.  57* 

(x)  Tbid. 

3  e2 


liTI 
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Rtnting  and  Occupying  the  Middle  J 
outer  doors,  and  some  steps  which  gave 
appropriated  exclusively  to  ihe  tenant  (the  | 
of  steps  on  tlie  outride  of  the  house,  led 
to  a  passtigeon  ihe  middle  floor,  from  wliic 
ing  the  upper  floor  reached  his  premises 
One  of  W.'s  rooms  opened  into  this  passag 
that  room  but  by  going  up  the  last-menti 
passage,  or  by  crossing  the  passage  from  hi 
one  of  tlicnn,  which  was  usually  locked.  Al 
communicated  with  each  other,  and  with  b 
to  W,  Held,  that  the  premises  occupied  b 
distinct  dwelling-house,"  within  6  G,  IV.  ■ 
settlement  might  be  gained  (y). 

Atoll-house  of  a  navigation,  though  b; 
house,  it  is  of  greater  value  ihan  10/.  per 
Belli  ement(i). 

Land  which  has  been  hired,  taken,  or  m 
of  poor  (o),  will  not  confer  a  settlement  on 
it  is  let,  by  reason  of  his  renting  and  occup; 
any  other  land  or  tenement  (6). 

Tenement  must  be  in  the  Pariah.] — Thi 
much  of  it  as  is  worth  10/.  a  year  parcel 
within  the  parish,  and  parol  evidence  is  ai 
proportion  of  the  land  rented  is  so  situate  (( 

Kg/w.]— The  rnhc  of  the  tenement  i 


L. 
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out  of  the  pariahy  at  a  general  rent  of  10/.,  it  will  suffice  {e) ;  but 
chattel,  as  a  post  or  smock  windmill,  resting  on,  but  not  in- 
JDto  a  brick  foundation,  and  so  not  affixed  to  the  freehold,  will 
even  to  eke  oat  land  held  with  it  to  10/.  (/).     Cceteris  paribus^ 
rent  paid  is  a  fair  criterion  of  the  value  (g). 


[  ^   Hhrimg  of  the  Tenement.'] — The  hiring  of  the  tenement,  if  bond 
r(A),  may  be  general ;  for,  if  general,  it  must  be  presumed  to  be  for  a 
r  (i).     It  will  suffice  if  defeasible  by  three  months'  notice  (J),  or  if 
rent  b  made  payable  at  any  interval  of  time  less  than  a  year  (k), 
aust  be  for  10/.  for  a  year  at  least,  taking  that  rent  at  Uie  gross 
actually  payable  to  the  landbrd,  whether  he  pays  the  tithes  (/)  or 
It's  taxes  or  not  (m),  and  is  not  avoided  by  a  third  person  being 
irety  for  the  rent(n);  nor  will  a  hiring  by  two  jointly  at  an  entire 
L  above  10/.  and  under  20/.  per  ann.  confer  a  settlement  on  either, 
by  renting  the  tenement,  or  by  being  rated  and  paying  rates  in 
of  it  (o) ;  though  it  seems  that  such  a  joint  hiring  and  occu- 
would  do  if  the  value  were  20/.  or  more  (/?),  but  this  is  now 
doubtful  iq). 

Evidence  of  the  Hiring^  Occupation^  and  Renting  the  Tenement,] 

^Difficulties  often  occur  in  proving  the  hiring,  occupation,  and  renting 

^a  tenement,  from  the  circumstance  that  the  terms  of  the  agreement 

been  reduced  into  writing  and  signed  by  the  parties,  on  a  single 

iped  paper,  which  is  either  in  the  possession  of  the  adversary, 

has  been  lost.    In  the  first  case,  a  judge's  order  should  be  obtained, 

\-  calling  on  the  other  side  to  give  a  copy  and  produce  the  original  at 

fle  stamp  office  to  be  stamped  (r),  which  will  be  done  on  payment  of 


(e)  R,  ▼.  8t.  Dututan  in  Kent,  4  B. 
ft  C.  (86  ;  7  Dowl.  &  Ry.  178. 

(/)  R.  ▼.  Otley,  1  B.  &  Adol.  161  ; 
OO^  T.  Tmfnell,  B.  N.  P.  34. 
*  (f)  See  R.  T.  AMhfield  eum  Thorpe, 
9  ft.  8e  Cr.  459 ;  4  Man.  &  Ry.  709. 

(I)  i&n. 

fi)  Doe  ▼.  Broten,  8  East,  165  ;  Doe 
V.  ITcllt,  7  T.  R.  83  ;  R.  y.  Waif^eet, 
IB.  ft  Cr.  229 ;  2  Man.  &  Ry.  223 ;  R,  v. 
i»4M,8B.&Cr.708;3Man.&Ry.426. 

^  it.  ▼.  Hentmoneeaux,  7  B.  &  Cr. 
ttl;  1  Man.  &  Ry.  426 ;  and  so  under 
I6.1V.  c.  57. 

(i)  md.  I  R.  y.  Wainfleei,  8  B.  &  C. 

(0  Reg.  ¥.  St.  Jokn^t  BedwardinCj 
8Ad.  &  E.  192  ;  3  N.  &  P.  302,  S.  C. 
te  Beg,  ▼.   Hockworthy,  and  R.  v. 


Pickering,  as  to  renting  land  and  incor- 
poreal hereditament  at  one  rent. 

(m)  R.  y.  Thumuuton,  South  End, 
1  B.  &  Adol.  731.  See  13  East,  320, 
R.  V.  St.  PauVt,  Dep(ford. 

(n)  R.  V.  Kegworth,  2  M.  &  Ryl.  28  ; 
1  id.\  Mag.  Cas.  281. 

(o)  R.  y.  Great  Wakering,  5  B.  & 
Adol.  971. 

(jp)  See  per  Paitewn,  J.,  in  R.  v.  St. 
Nicholat,  Rochrster,  5  B.  &  Adol.  22:{, 
remarking  on  R.  y.  Troubridge,  6  B.  Sc 
Cr.  88.  As  to  relinquishing  a  tenancy 
by  ycrbal  agreement  and  then  retaking 
it,  see  R.  y.  Banbury j  1  Ad.  &  £.  136 ; 
3  Nev.  &  P.  292. 

(q)  R.  y.  Caverswall,  ante,  p.  787. 

(r)  Tidd,  9th  ed.  287.  Reid  v.  Cole- 
ntan,  4  Tyr.  274. 
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5/.  penalty.  When  the  order  hat  been  complied  with,  notice  ^mmU 
be  given  to  produce  the  ori^nil  at  the  heariog-  of  the  appeal,  w  m  U 
let  Id  the  copy  &>  secondary  evidence,  if  the  original  is  not  proda(ed(j). 
But  if  the  agreement  ia  proved  to  have  been  in  writing,  and  hu  bm 
lost,  or  is  not  produced,  or  even  if  it  haa  been  deatroyed  by  ik 
wrongful  act  of  the  party  against  whose  interest  it  operated  ((),  tkn, 
should  it  he  provediti)  to  be  unatamped  at  the  time  of  its  signatnn.or 
when  it  was  last  seen,  the  legal  proof  of  renting  tbe  tenement  wil  be 
inscceuible,  and  no  parol  evidence  can  be  given  of  its  contents.  Bm 
though  the  agreement  may  have  existed,  or  may  still  exist,  in  writiag, 
still,  if  the  terms  of  the  tenancy  are  immaterial  to  the  case,  the/oefi 
of  the  taking,  the  occupation,  the  value  of  the  tenement,  and  the  pty- 
ment  of  a  sum  as  rent  for  it,  may  be  proved  by  oral  testimony;  ddIw 
it  should  appear  from  any  witness,  whether  in  chief  or  on  cross-eiini- 
nation,  that  a  written  agreement  was  entered  into  (v),  and,  as  it  steu, 
existed  in  force  and  applicable  at  the  time  in  question  to  which  tk 
oral  evidence  is  sought  to  be  applied  (tn).  For  the  rule  is  very  dcaitj 
settled,  that  if  it  comca  out  on  the  cross-examination  of  the  wibwoci 
on  one  side,  that  there  is  a  written  agreement  concerning  the  pmniici, 
the  party  wlio  called  them  must  produce  it  («) ;  but  if  he  makes  oat 
a  primd  facie  case,  without  showing  that  there  was  any  written  coi- 
tracl,  the  other  party,  if  he  relies  for  a  defence  on  the  specific  tan 
of  that  written  contract,  must  produce  and  prove  it  in  the  nsaal 
way  (y). 

(t)  ».  T.  Outle  if«rlon,  ^  B.&  Aid.  ihm  in  Jt.  t.  Pddrttw,  4  B.AAdoLfK 

S8B.    See  slM  7  B.  &  Cr.  613 ;  4  B.  k  obere  tbe  r»t  t^nd  fer,  lb*  •«» 

Adol.208;  Dotd. v.  filyAf,  1  D.  bon,uidp>iDient«f  rMitandvSG.lT. 

P.  C.  163.  c.  &7,  were  prOTed  for  the  ntfOBiaa 
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amd  Ei^ofmeni  of  the  Tenement  under  59  G.  ///.  c.  50.] — 
ement,  if  it  consist  of  a  house  or  building,  must  be  held  by  the 
mself  for  a  year  (z),  but  he  may  underlet  part  (a) ;  and  if  he 
!S  to  pay  the  rent,  his  interest  will  last  to  the  end  of  the  year, 
be  leaves  weeks  before  it  {b), 

and  cannot  be  underlet;  for,  by  59  G.  III.  c.  50,  it  must  be 
{  lor  the  year,  that  is,  separately  (c).  Nor  can  it  be  held 
QDlesa  perhaps  if  each  share  is  10/.  or  over  (cf).  The  hiring, 
ion,  and  payment  of  rent  need  not,  under  this  act,  be  in  the 
ar  (e)  ;  but  that  for  the  year,  single  occupation  may  be  under 
,  hirings  (f).  So  if  there  were  two  hirings,  and  two  occupations, 
I  occupation  was  under  a  single  hiring  for  a  year,  and  there  was 
r*8  occupation  to  a  sufficient  amount  under  a  yearly  hiring  (^). 
r  of  removal  after  forty  days'  residence  will  not  avoid  the  gain- 
Ltlement  under  59  G.  III.  c.  50,  unless  it  produces  the  effect  of 
the  pauper  or  his  family  abandon  the  tenement.  Thus,  where 
r  directed  the  removal  of  the  pauper  and  his  family,  and  the 
ilone  was  removed,  but  returned  the  same  day,  occupied  the 
the  year,  and  paid  his  rent,  part  in  goods  and  part  in  money, 
leld  to  gain  a  settlement  (A). 

%€nt  of  Rent.] — ^The  party  hiring  must,  under  this  act,  himself 
i  whole  year's   rent,  whatever  its  amount  (t);  and  payment 


*,  J.,  Mich.  1832 ;  and  see  the 
eases  of  Stevetu  t.  Piimeyi  8 
!7 ;  M.  T.  Rawdon,  8  B.  &  Cr. 
bkr  T.iZdy,  6  Bing.  335 ;  Reed 
4  B.  &  Cr.  266 ;  ColterUl  y. 
t  B.  &  Cr.  465;  Brewer  t. 
S  Eap.  C.  213  (approved  by 
.,  tokdBurrough,  J. ,  in  Strother 
Bing.  136  iperCur,  in  Fenn  d, 
.  Grgpf/A,  6  Bing.  533,  in  Budd 
9,  8  D.  P.  C;  bnt  denied  by 
1  Gatelee,  Js.,  in  Strother  v. 
»  Strother  y.  Barr,  5  Bing.  1 36, 
last  case  the  court  of  C.  P.  wa« 
hrided.  See  also  2  New  Cas. 
[.  a,  S.  434,  445  ;  3  B.  &  Cr. 
!.  265  ;  M.  &  Malk.  257  ;  4  C. 
i  3T.R.406;  2B.&P.  118; 
4. 

laa  cannot  be  suffered  to  refresh 
ry  by  extracts  from  any  writing, 
17. 

▼.  Cramford,  6  B.  &  Cr.  68. 
▼.  North  Collmgham,  1  B.  & 
R.  V.  Great  Bolton,  8  B.  &  Cr. 


71. 

{b)  R,  ▼.  Slow  Bardolphf  1  B.  &  Adol. 
219. 

(c)  R.  y.  Ockley,  1  B.  &  Adol.  818. 

(d)  See  per  Pattewn^  J.,  io  R.  y. 
St.  Nicholas,  Rochester,  5  B.  &  Adol. 
223 ;  remarking  on  R,  v.  Tonbridpe,  6 
B.  &  Cr.  88 ;  R,  v.  Great  Wakenng, 
5B.  ^Ad.  971. 

{e)  R.  y.  Stow,  4  B.  &  Cr.  87. 

{/)md. 

Ig)  R.  y.  Tadcaster,  4  B.  &  Adol.  703, 
OD  6  G.  IV.  c.  57,  as  stated  by  Parte 
and  Patteson,  Js.,  in  R,  y.  Banbury 
(/nA.),  1  Ad.  &  E.  142,  144,  which  was 
decided  differently  on  1  W.  IV.  c.  18, 
see  poet,  R.  y.  Banbury.  R,  y.  Tadcaeter 
will  not  be  extended,  S.  C, 

(h)  R.  y.  Barham,  8  B.  &  C.  99.  See 
R.  V.  Fillongley,  2  T.  R.  709 ;  and  R.  y. 
KetUlworth,  id.  598,  as  remarked  on  in 
R.  y.  Willoughby,  4  Ad.  &  E.  152. 

(i)  R.  y.  Carghalton,  6  B.  &  C.  93; 
R.  V.  Kibworth  Harcourt,  7  B.  &  C.  790 ; 
R.  y.  Ditcheat,  9  B.  &  Cr.  183. 
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alte  lit  death,  tlMM^  Mt  of  Im  iMFto,  csBiMrt  confer  a  wttloncnt  gr ' 
ftbw(da«(t).  Wbniwr  psTiBent  by  dtMnae  wai  utis^  thuact.m 
[■Jill  hj  (be  pwty,  ■•  not  cxpceuly  decided  (/^ :  bul  it  would  pet- 
\>Mf  be  held  Um  k  wiU  sot,  beng  made  oat  of  iBet.  o*«r  w)iich  d» 
pSMpet  b«d  BO  cootrai  (A).  Tfe  oeevpatioa  and  payment  of  tent  nut 
not  he  nadef  diAeraal  hiripg»(/).  TIk  jeer's  rent  intiu  be  paid  UiIk 
tiDM  the  order  of  reawral  from  tW  pariah  n  made  (m).  lirducticM  tf 
teat  duiiag  tLc  jeu  will  not  a&ct  the  «ettlcn>eol,  if  the  occupeiioB 
coBtioue  tot  ibe  jraar.aod  lOf.  is  paid  for  thattimedi).  A  KltUineil- 
b  gainiMl  by  a  pauper  «bo  bw  occupied  «  lenenient  for  a  year, 
al  lOf.  and  paid  l(M.  in  reipect  of  it,  thou^  tlie  wm  of  6«.  for 
«n  agncd  to  be  paid,  aod  vas  paid,  bj  hii  landlord  (o). 

0/  Ikt  Lam.  at  alUred  bf  6  G.  IV.  e.  57,  ajifrlht  RtpeatrfSi 
O.  Ill,  c.  M  : — uri/A  a  Sletek  of  the  Leading  Decisiont  on  Srttit- 
mmt  fiy  kaximg  ratttd  a  Tetiemmt  between  2*2  June,  ISIS,  ani  M 
Jfiw*,  1831:— «ijt.  uxin-e  G.  /F.  c.  57.]— The  statole  6  G.  IV.c 
£7,  paucd  on  22d  June,  I82S,  recites  in  a.  I,  ihal  the  Beillemenl (I 
the  poor  has  been  made  in  some  iustaocea  to  dcpnd  ou  lb< 
value  of  icnements  which  ihey  may  bsve  rented,  or  upon  the  snoiul 
value  of  leneiui'nts  in  vtriue  of  which  lliey  have  paid  parochial  rates; 
and  that  the  ascertaining  such  value  in  such  respective  cases  hsi  ^m» 
rise  !o  vtry  (^sjrOTiJtve  liligLUton,  and  llial  doiibls  had  been  eutertalned 
whctliL-r  -Oy  G.  111.  c.  JO,  liad  been  effecliial  for  llic  purpose  of  allerin; 
tliu  law  in  tespfct  of  tlie  necessity  of  proving:  the   annual  value  of 

It  tlien  Tcpmls  that  act ;  and  by  s.  2  (without  efftcling  any  reviror 
of  13  &  14  C.  11.  c.  I2)(;)),  fnacts,  tiial  no  pL-rsoii  sliall  ac^iuire  i 
gcdlenienl  in  iinv  parish  or  township  mairittiinin^  its  own  poor,  bv,  ot 

(i)  B.  V.  Cresfard.  0  B.  it  C.  G8.  near    wli»l    pnuper'!    fixtures   solJ  for. 

0)  «.  V.  VaruhaUou.  f.  b.  S;  fr.  33  ;  ly  Uw  J.  Part  I.  Mag.  Cas.  2. 
and  caiwa  collrtteif,  2  Ad.  &  E.  COO.  As  (/)  Beg.  v.  Mrltoshj,. 

to  paymi-ut  b;  Ihc  lanillonl   acitqitinf!  (rn)  K.  \.  AmplAill,  3  R.liCc.»l'-- 

tenant's  tiMures  as  an  (-tinivalnit,  see  Iml  fee  H.  v.  Horiam,  H  B.  S,  Cr. »: 

a.  V.  Mfrlbyr  ndriU,  1  U.  k  Adul.  25.  K.  v.  Wiltnughbg.  A  Ad.  K  K.  \hi.  "■ 

See  p.  7'M,  n.  (.•).  I   W.  IV.  e.  IH,   S".  C.  .-  staled  r-^.f- 

(*)   «.  V.  Vak^tirUI.  A  Ad.  &  K.  (ili.  707. 
AJIiLTedlol.)«.li.in/f,v..1rr'^Miy,lHli  («)  IlenC  IW.  p.it.ible  q.iaiHrlr.    I* 

Noir.  IMU),  ,.,.  J,r^'.^m^■nt  tliat   |M)meiit  second  iii.ii  .u,.-e<<lh.!r  tsoq.iarl^.)"'- 

of  ri-n(  by  iiiiy  iii.aii:.  nnulil  suffice.  The  a  ijuarter  Has  taken  off.  «.  i.  Sf.  JU'T 

biire  |iiiiii1,  !i-.«eier,  nils  niH  rnjjerf  bv  Aa/m./nr,  y  Ad.  .\  K,.  i-2\\. 
tbe  ri.(s;  f..r  Ibe  J.inaU.nl  hilil  arrr|ited  |.,)  «r./.  v.  .V.  Ja/.ir...  in  Bf.ftejr.W 

ani.lli,r  Ui.«iii.  and  detrained  listures,  (/..*  ),  H'Ad.. ■<!>;.  Vil;   i'.  C.3  ^.^l'■ 

>vln<l.  Die  laller  wu«  to  take  ..f  |iau|ier,  3112. 
lor  leiil  due  from  buth.      It  did  nut  aiJ-  ( ),)   II.  v.  Carihallon.  C  B.  k  ».r.3'- 
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bj  reason  of  aeUling  upon,  renting,  or  paying  parochial  taxes  for  any 
tenement  not  being  his  or  her  own  property,  unless  such  tenement  shall 
consist  of  a  separate  and  distinct  dwelling-house  or  building,  or  of 
kod,  or  of  both,  band  fide  rented  by  such  person  in  such  parish  or 
tovDship,  at  and  for  the  sum  of  1 0/.  a  year  at  the  least,  for  tlie  term 
of  one  whole  year ;  nor  unless  such  house,  or  building,  or  land,  shall 
be  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same  to 
the  amount  of  10/.  actually  paid,  for  the  term  of  one  whole  year  at 
the  least ;  provided  always  that  it  shall  not  be  necessary  to  prove  the 
actual  value  of  such  tenement.  The  tenement  must  be  of  the  like 
■ature,  viz*  separate  house  or  building,  or  land,  or  both,  hired  in  the 
ame  way  for  a  year,  and  at  the  same  rent,  10/.  in  order  to  satisfy 
6G.  IV.  c.  57,  as  was  required  under  59  G.  III.  c.  50.  If  a  separate 
bouse  and  land  are  let  conjointly  for  a  year,  but  the  times  of  entering 
00  and  quitting  them  be  different,  viz.  Lady-day  and  May-day,  the 
occupation  of  each  for  a  whole  year,  with  payment  of  rent  for  a  year, 
makes  an  occupation  of  a  tenement  for  one  whole  year  sufficient  to 
confer  a  settlement  under  6  G.  IV.  c.  57  (/).  A  like  residence  for 
ferty  days  is  necessary  under  both  acts  (u). 

£7ser  or  Enjoyment  of  Tenement  rented  during  the  operation  of 
6  G.  IV.  c.  57.] — No  distinction  is  made  by  this  act,  between  house 
or  building,  and  land ;  but  the  tenement,  whether  consisting  of  one  de- 
icription  only,  or  of  both,  must  be  occupied  under  the  yearly  hiring (v) 
for  a  year  ending  within  the  hirer's  lifetime  (w) ;  thougii  it  need  not  all 
be  occupied  by  the  hirer,  and  any  part  may  be  underlet  by  him,  if  he 
dwell  in  the  rest  (x).  So  the  occupation  is  sufficient,  it*  before  the  end 
of  the  year  the  tenant  locks  up  the  house,  leaving  some  few  things  in 
it,  and  removes  with  his  family  to  his  house  in  another  parish  (y). 

Payment  of  Rent,] —Under  6  G.  IV.  c.  57,  the  whole  year's  rent 
must  have  been  paid,  whatever  its  amount  (2;) ;  but  the  consequence 
being,  that  payment  of  999/.  out  of  1,000/.  the  year's  rent,  would  not 


(/)  R,  Y.  Ormetby  (Ink.),  4  B.  &  Ad. 
214 ;  and  lee  R.  t.  North  Collingham, 
1  B.  &  Cr.  578. 

(»)  R,  y,  JHtcheat  (Jnh.),  9  B.  &  Cr. 
176. 

(v)  R,  Y.  Kibworth  Harcourt,  7  B.  & 
Cr.  790. 

(r)  R,  Y.  Canhalttm,  7  B.  &  Cr.  96 ; 
ft.  T.  Ditcheat,  9  B.  «c  Cr.  183  ;  R.  v. 
Kibwwrth  Harcourt,  7  B.  5c  C.  790.  See 
«.T.  Crayford,  S.  P.  on  59  G.  111.  c.  50, 
nity  p.  792. 


(x)  R.  V.  DUcheat,  9  B.  &  Cr.  176 ; 
4  Man.  &  Ry.  151 ;  R.  y.  Great  Bent- 
ley,  10  B.  &  Cr.  520  ;  5  Man.  &  Ry.  559. 

(y)  Reg.  v.  Si.  Mary  Kalendar  (Ink,), 
9Ad.&E.626;lP.&D.497,-Sr.C.  The 
tenant  offered  the  key  to  the  landlady, 
but  she  would  not  receive  it  till  the  end 
of  the  year,  when  the  full  rent  was  paid. 

(z)  R.  V.  Kibworth  Harcourt,  7  B.  «6 
Cr.  790  ;  2  Man.  3c  Ry.  28  ;  R,  y.  Rams- 
gate,  6  B.  iSc  Cr.  713 ;  R,  v.  Ashley  Hay, 
8  B.  &  C.  27  ;  2  Man.  &  Ry.  21. 
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confer  that  ■ettlement,  while  the  pajineDt  of  iO/.  only,  if  a  wholi 
year's  Te»t,  would,  it  «ris  enacted,  on  30  Harcb,  1831,  by  1  W.  IV 
c.  18,  t.  2,  that  where  the  yearly  rent  exceeds  10/.,  payment  to  dn 
amount  shall  be  deemed  sufficient  for  the  purpose  of  fining  a  settle 
ment  under  6  G.  IV.  c,  57,  which  section  operates  retro^KctiTely  o 
hiring  of  tenements  since  22  June,  1825  (a).  It  seems  that  psynn 
of  the  year's  rent,  after  an  order  of  removal  executed,  is  sufficient  t 
confer  a  tettlement  lince  this  act  (6). 

From  that  day,  viz.  the  passing  of  6  G.  IV.  c.  57,  to  30  Hsid 
1S3I,  the  year's  rent  might  be  paid  by  any  person,  and  the  "pena 
hiring  the  same"  was  no  longer  obliged  to  pay  it  himself,  as  latda  S 
G.  III.  c.  50  (c).     But  this  has  been  altered  since  30  March,  1831. 

Law  o/realiHg  Tenement  tince  30  March,  1831 1 — ^vii.  vttderSlaU 
I  IV.JV.  c.  18,*.  I,and4^  5  W.  IV.  c.  76,  *.  66.]— By  1  W.IT 
c.  18,  s.  1  (which  passed  30  March,  1831,  and  is  prospective  onIy)(if] 
after  reciting  6  G.  IV.  c.  57,  and  whereas  doubts  bad  arisen  will 
respect  to  the  intention  of  the  legislature  concerning  tbe  occnpsiioi 
of  such  house,  building,  or  land,  {oiz.  those  mentioned  in  6  G.  IV 
c.  57,)  by  the  person  hiring  the  same,  and  concerning  tbe  amooot  cu 
tbe  rent  to  be  paid  and  the  person  paying  the  same  ;  and  whereai  ilii 
expedient  that  such  doubts  should  be  removed;  it  is  enacted,  thatfieo 
and  after  tbe  passing  of  this  act,  (vu.  30  March,  1S31,)  no  petw 
shall  acquire  a  settlemeot  in  any  parish  or  township  maintaining  id 
own  poor,  by  or  by  reason  of  such  yearly  fairing  of  a  dwelling-honii 
or  building,  or  of  land,  or  of  both,  as  in  the  said  act  (6  G.  IV.  c 
£7)  expressed,  unless  such  house,  or  building,  or  land  shall  be  ae/asUj 
occvpied  under  luch  yearly  hiring  in  the  same  pariab  or  lownsiiip,  h] 
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tkall  have  paid    the  same  in   respect  of   such  tenement  for  one 

year'XO- 

A  settlement  may  still  be  gained  by  payment  of  poor's  rates  under 

3  &  4  W.  &  M.  c.  11,  s.  6,  though  the  occupier  has  been  assessed 

ftnd  paid  them  for  part  of  the  year  only,  and  though  he  has  let  part  of 

the  tenement  to  lodgers  since  1  W.  IV.  c.  18 ;  provided  his  renting 

md  occupation  satisfy  the  act  in  force  at  the  time  {viz.  6  G.  IV. 

c.  57)(/). 

The  three  modern  acts,  59  G.  III.,  6  G.  IV.,  Sc  1  W.  IV.,  require  the 

same  residence  of  forty  days,  and  the  same  hiring  and  renting  for  a 

year  of  a  tenement  of  the  same  nature  and  description ;  but  it  having 

been  held,  under  59  G.  III.,  that  a  house  might  be  underlet  in  part, 

and  under  6  G.  IV.  that  a  house  or  land  might  be  so  underlet,  the  act 

1  W.  IV.  c.  18  seems  to  have  been  intended  to  prevent  any  such 

vnderletting  (g). 

What  Occupation  of  the  Tenement  is  requisite  since  1  W,  IV,  clS 
{passed  30  March,  1831).] — To  obtain  this  settlement  in  respect  of 
a  dwelling-house  or  building,  it  must  be  ''  separate  and  distinct" 
within  the  decisions  on  these  words  in  6  G.  IV.  c.  57,  and  59  G.  III. 
c.  50 ;  and  the  hirer  must  actually  occupy  for  the  year  the  whole  of  the 
liouae  or  building  which  he  rents  (A).  For,  if  he  underlets  any  portion 
of  it,  however  small,  at  however  low  a  rent,  for  any  time,  however 
sbort,  so  as  by  such  underletting  to  confer  on  another  the  right  to 
exclusive  occupation  of  that  part  which  is  occupied  accordingly  by 
the  lodger,  the  hirer  of  the  house  has  not  the  actual  occupation  of  it 
required  by  1  W.  IV.  c.  18,  and  cannot  therefore  obtain  this  settle- 
ment (t). 

But  an  innkeeper,  by  merely  taking  an  inmate,  does  not  exclude 
himself  from  a  settlement,  for  the  guest's  occupation  is  his  {j) ;  and 
the  like  is  held  in  the  case  of  a  householder  letting  beds  or  half  beds 
by  the  night  or  week  {k),  where  he  has  access  to  and  control  over  the 
whole  house,  keeping  the  keys  of  all  the  rooms,  and  conferring  on  his 


(f)  See  1.  68  of  this  act,  pott,  p.  810.  (g)  R.  v,  Ditchtat,  9  B.  &  C.  183. 

which  does  not  seem  intended  to  ap-  (A)  See  per  Patteton,  J.,  in  R,  y. 

ply  to  thia  species  of  settlement,  though  Great  Ueworth,  5  Ad.  &  E.  263. 

Ua  worda  are  ample    enough  to  em*  (<)  R.  ▼.  St.  Nieholae,  Roeheater,  5 

brace  it.  B.  &  Adol.  219 ;  22.  y.  St.  Nieholtu, 

if)  ^'  ▼•  St.  Mary  Kalendar,  9  Coleheeter,  2  Ad.  &  E.  599. 

Ad.  &  E.  626 ;  1  P.  &  D.  497,  S.  C.  (j)  ?«  Dennum,  C.  J.,  2  Ad.  &  E. 

I>eeided  on  a  renting  which  began  after  604, 

the  paaaing  of  4  &  5  W.  IV.  c.  76,  a.  (k)  R.  y.  St.  Gilei-in-the-Fieldi,  4 

66.    Seej90t/,  p.  798.  Ad.  &  E.  495. 
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lod^eTB  no  other  right  than  to  the  use  or  their  be«l«  by  night.  So  it 
•MBis  that  the  renter  must  pay  the  rent  out  of  tiis  own  (audi,  and  hai» 
the  exclusive  ocenpaiion,  by  right,  for  the  year.  A  party,  after  bitinj 
ft  booM  and  lands,  at  Michaelmas,  1832,  for  a  year,  at  30/.,  occupied 
far  the  year,  but  assi^neU  during  bis  occupation  all  his  personal  eiUM 
•Oefef,  in  trust  to  cullivatt:  the  lands  as  long  as  the  crops  then  gfov- 
'  ing  should  remain,  and  to  sell  the  slock,  crops,  &c.  and  receive  tin 
uDOunt  of  the  valuatioa  to  be  made,  as  between  outgoiog  and  tnconi' 
ifl^  leoant,  at  quitting  the  land  ;  and  the  trustee  was  to  be  posieiwd 
of  tiie  nwnies  oa  trust,  fir^t,  to  pay  the  expenses,  next  to  puy  tbs 
rent,  taxes,  &c.  accruing  during  the  continuance  of  the  trusts,  and  ■ 
■eat  to  pay  tlie  pauper's  creditors,  parties  to  the  deed.  During  the 
jrear  the  trustee  sold  the  stock,  effects,  and  crops,  which  were  cul  ad 
cwried  off  by  the  parchasers;  after  which  he  paid  the  rent  forihe 
y€*r  out  of  the  money  thus  produced.  The  pauper  by  himself  or  hit 
Ikmily  occupied  the  house  for  the  rest  of  the  year.  Held,  that  he  ob- 
tained no  K^tllement,  as  he  had  neither  paid  the  rent,  nor  had  an  un- 
divided occupation  for  the  year(/). 

And  it  has  been  held  under  this  act  that  no  setUemenl  is  gainul  bt 
occupying  the  same  tenement  for  a  contiauous  year,  the  occupatioa 
during  part  of  that  year  being  under  one  hiring  for  a  year,  and  during 
tbe  remainder  nnder  another  similar  hiriDg(my  If  a  tenant  fromytu  ^ 
to  year  lets  from  year  lo  year,  and  (hen  gives  op  his  own  Jnleresl  ro 
tbe  landlord  paramount  by  verbal  agreement,  and  the  lenaiii  in  pos- 
session atiernards  verbally  agrees  with  the  landlord  to  become  liis 
tenant  from  year  to  year,  such  last  agreement  is  a  new  hiring,  and  puis 
an  end  to  ibe  former  hiring  as  under  tenant  (»)- 

Payment  of  Rent,  .^-c.  under  I  IV.  IV.  c.  18.]— Pauper  hired  » 
house  in  W,  from  .Michaelmas,  IS33,  lo  Michaelmas,  1833,  at  a  vearlj 
rent  of  17/,;  occupied  it  for  the  whole  year,  and  on  July,  I83.'l,  pii*i 
half  a  year's  rent,  8/.  lOs.  He  continued  lo  occupy  till  6ih  DecembeT- 
1833,  when,  becoming  chargeable  to  the  parish,  he  was  removed,  wit* 
his  family,  to  B.  The  order  was  ap]«aled  against.  Pending  tl"* 
appeal,  ci;.  the  next  d^y,  Tth  December,  his  family  returned  to  the  ^ 
old  huusc  at  W.,  as,  on  the  eth,  did  the  panjwr.  All  staid  tbert  ti^ 
■JTih  .l.iuuary,  IS34.     On  lltli  December,  1833.  pauper  paid  the  Ii;ilf^ 


,A  K.  V.  PairjielJ.  i  AJ.  &  E.  HI 
.ilhiT.-.!  to  in  Q.  II.  II  Nov.  imo,  S 
t.  MrUanSy  {la».).    Anit,  ii.  7'J2. 
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year's  rent  due  od  the  preceding  Michaelmas,  with  8/.  10s.  which  he 
had  borrowed.  On  1st  January,  the  appeal  was  confirmed  by  the 
sessions  on  the  merits.  On  27th  January,  pauper  and  his  family  again 
went  to  B.  and  were  removed  back  to  W.  The  question  was,  whether 
he  gained  a  settlement  in  W.  subsequent  to  the  order  of  6th  Decem- 
ber, 1833  ?  Held,  that  the  pauper  had  gained  a  settlement  in  W.  at 
the  time  of  the  payment  of  the  arrear,  though  after  the  year  had 
elapsed ;  for  payment  being  the  last  requisite  to  be  fulfilled,  completed 
the  settlement ;  and  the  confirmation  of  the  order  of  removal  showed 
only,  that,  as  he  had  not  completed  a  settlement  at  the  time  of  the 
order  made,  he  was  again  removable  to  W.  (o). 

Effect  of  the  above  Acts  on  Incomplete  Settlements,] — Settlements 
in  progress  of  acquisition  at  the  time  of  the  passing  any  of  the  above 
acts  may  be  established,  if  the  requisites  of  the  last  act  be  complied 
with  as  far  as  possible,  after  it  comes  into  operation  (p). 


SECTION  IX. 

Of  Settlement  by  Payment  of  Parochial  Taxes. 

The  history  of  this  settlement  is  curiously  diversified.  Long  and 
often  on  the  verge  of  extinction,  it  has  been  always  revived  by  the 
unforeseen  result  of  the  various  acts  intended  to  destroy  it.  It  origi- 
nated in  1691,  with  the  enactment  (9),  that  if  any  person  who  shall 
come  to  inhabit  in  any  parish,  shall  be  charged  and  pay  his  share 
towards  the  pubhc  taxes  or  levies  of  the  parish,  he  shall  be  adjudged 
and  deemed  to  have  a  legal  settlement.  Under  this  act  a  settlement 
was  acquired  by  forty  days'  residence  on  a  tenement  of  whatever 
yearly  value,  after  being  rated  to  any  parochial  tax,  as  the  land-tax, 
or  the  poor  or  church  rate(r),  but  not  a  watch  rate  («),  or  assessed 
taxes  (0«     But  when  this  kind  of  settlement  was  at  length  limited  to 


(o)  R.  V.  WiUoughby,  4  Ad.  &  £. 
143 ;  5  N.  &  M.  457,  8.  C. 

(j9)  See  per  Bay  ley  f  J.,  R.  y.  JDtV* 
ekeMt,  9  B.  &  C.  182,  183 ;  R,  t.  St, 
NiekolM,  Coiehetter,  2  Ad.  &  E.  599. 


(q)  3  W.  &  M.  c.  11,  8.  6. 
(r)  /?.▼.. 


Bromley,  Burr.  S.  C.  75  ;  so 
lieid'on  account  of  the  notice  of  iohabi- 
tftocy  arising  bj  the  party  having  been 
aMeaied  and  paid  the  rate.    Per  Bayley, 


J.,  8  B.  &  Cr.  663.  In  R.  y.  Bait 
Teiynmouth,  1  B.  &  AdoL  244 ;  land 
tax  was  held  one  of  the  parochial  rates 
mentioned  in  6  6.  IV.  c.  57,  which  in- 
cludes all  leyies  collected  within  the 
parish.  See  R.  y.  Rmgetead,  7  B.  & 
C.  607. 

(«)  R.  v.  Chriitehureh,  London,  8  B. 
&  Cr.  660. 

(0  43  6.  III.  c.  161,  s.  59. 
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pajments  of  parodii>l  ntn  in  rwpect  of  lencfiMota  of  tki  jtailj 
nhie  of  10/.,  remonli  on  this  gtoand  fell  into  disoM,  and  the  letdt- 
meat  became  in  a  decree  confoonded  whh  Uiat  obtaiiwd  bj  raMii; 
a  tenement,  the  aame  condition  precedent  betn^  required  in  boik 
caae«  (a).  However,  ai  aoon  n  69  G.  III.  e.  50  imposed  tftal 
teMiictions  on  the  right  of  obtaining;  a  lettlement  by  renting  m  tew- 
ment,  the  settlement  by  paying  parochial  ratea  or  levies  «u  sgui 
noticed  and  resorted  to :  for  it  often  happened  that  a  party  had  jmi 
a  parochial  tax  in  reelect  of  v  tenement  of  the  yearly  v^ne  of  lOL, 
as  pointed  out  by  35  O.  ill.  c.  tOl,  though  be  had  neither  hired,  ■« 
held,  nor  paid  rent  for  a  year,  as  required  by  59  O.  III.  c.  50;  sad, 
in  such  a  case,  though  he  gained  no  settlement  by  renting  the  teoe- 
tnent,  he  would  still  acquire  one  by  banng  contribnted  to  the  pno- 
cbial  burdens.  The  reiolt  of  this  nnfoteseen  circumstance  was,  disl 
an  act  which  had  been  passed  to  shut  one  avenue  of  litigation,  opeBfd 
another  scarcely  less  fruitful.  Nor  has  the  act  of  22nd  June,  I825(*), 
by  which  tlie  settlement  by  paying  parochial  rates  for  any  tenencBl 
not  being  the  party's  own  property,  is  expressly  narrowed  to  the  suk 
conditions  as  that  by  which  the  settlement  in  respect  of  renting  i 
tenement  may  be  acquired  under  that  act,  prevented  new  cam  rf 
establishing  this  settlement  in  a  manner  which,  if  unforeseen,  itl 
bears  a  strong  resemblance  to  the  result  of  59  G.  III.,  which  we  hsn 
just  mentioned.  For,  in  a  very  late  case,  where  the  occupatioa  of  s 
tenement  of  10/.  yearly  value  was  such  as  to  satisfy  6  Q.  IV.  e.d7, 
it  was  held,  ttist  though,  as  the  fairing  had  taken  place  after  ik 
passing  of  1  W.  IV.  c.  18,  and  in  consequence  of  the  anderletti^ 
of  a  part,  no  settlement  conld  be  gained  under  that  act  by  reattpg 
ihe  lein'menl,  still   il   miilit  Se  aci^uirH  bv  pavrnfiit  of  llir>  p'rvhsl 
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completed  by  renting  a  tenement,  unless  the  person  occupying  the 
tame  has  been  assessed  to  the  poor-rate,  and  has  paid  the  same  in 
respect  of  such  tenement  for  one  year.  This  section,  by  reference  to 
6  G.  IV.  c.  57,  s.  2,  seems  to  show,  that  if  an  occupier  be  assessed, 
and  pays  the  poor''rate  for  his  tenement,  it  is  immaterial  to  his  gaining 
a  settlement,  whether  he  be  rated  for  any  other  parochial  taxes  or 
not  (x). 

Sketch  of  other  Cases  and  Statutes  on  this  Settlement  since  35  G. 
///.  c.  101.]— Between  22nd  June,  1795,  and  22nd  June,  1825,  when 
6  6.  IV.  c.  57  passed,  a  settlement  might  be  gained  by  residence  for 
forty  days  in  a  parish,  after  being  rated  and  paying  parochial  taxes  in 
respect  of  a  tenement  there  of  the  annual  value  of  10/.  or  more(y), 
though  not  rated  at  10/.  (z) ;  if  ail  the  forty  days  were  subsequent  to 
tnch  payment  (a).  So  that  where  forty  days  had  not  elapsed  between 
Hich  payment  and  the  passing  of  6  G.  IV.  c.  57,  the  settlement  was 
not  completed  (6).  All  that  is  requisite  is,  that  the  parish  shall  rate 
the  party  so  as  to  show  that  they  are  aware  he  is  in  the  parish,  and 
that  he  should  pay  on  such  rating ;  so  that  whether  he  occupy  rent 
free»  in  increase  of  his  salary,  or  is  a  tenant  properly  so  called ;  or 
whether,  if  he  pays  the  rates,  he  is  reimbursed  by  another ;  or  whether 
any  other  pays  them  for  him,  is  immaterial  (c). 

But  where  land  hired,  taken,  or  inclosed  under  acts  for  relief  of  the 
poor(i/),  is  let  by  parish  officers  to  a  poor  inhabitant,  he  shall  not  g^in 
St  settlement  by  reason  of  his  paying  parochial  taxes  for  it,  either  alone 
or  with  any  other  land  or  tenement  {e). 


SECTION  X. 
Op  Settlement  by  Estate. 

BEroRB  1722,  a  person  who  enjoyed  a  legal  or  equitable  estate,  of 
whaterer  value,  gained  a  settlement  by  forty  days'  residence  in  the 

(#)  See  Mr.  Arehbold*9  note  to  this  686. 

M^tioD.  (c)  R,  T.  Lower  He^ford,  1  B.  & 

(y)  R.  T.  Penryn,  4  B.  &  Adol.  224  ;  Adol.  75. 

A  a  1  N.  &  M.  74 ;  R,  t.  St.  Pan-  (d)  Vix.  59  G.  III.  e.  50,  as  amended 

erm»,  2  B.  &  C.  122.  by  1  &  2  W.  IV.  c.  42,  and  o.  59,  as  to 

(g)  R,  T.  Rimfftteed,  7  B.  &  Cr.  607.  crown  lands. 

(«)  JHd.  (e)  1  &  2  W.  IV.  c.  42,  s.  5 ;  and  c. 

Is)  R,  Y.  8t.Dmutan\  4  B.  &  Cr.  59,  s.  2. 
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parish  where  it  la;  (/).  In  that  year  it  was  enacted  (9)  that  no  penon 
■hall  be  deemed  to  acquire  a  setllemeDt  in  roj  parish  or  place  b;  inj 
purchase  of  any  estate  or  interest  in  such  parish  or  place  where  du 
consideration  for  such  purchase  does  not  amount  to  30/.  bonSfide  pud 
for  any  longer  time  than  such  person  shall  inhabit  in  such  estate,  sod 
shall  then  be  liable  to  be  removed  to  such  parish  or  place  where  sad 
person  was  last  legally  settled,  berore  the  said  purchase,  and  iubabitiB( 
therein. 

This  act  therefore  confines  the  acquisition  of  a  permanent  settlemnt 
by  estate  acquired  by  payment  of  money,  to  estates  for  which  30/.  \a» 
been  paid  by  the  purchaser,  but  leaves  the  settlement  by  esuki 
obtained  in  other  ways  as  before.  In  all  cases,  therefore,  the  &K 
question  is,  Whether  an  estate  of  the  nature  proposed  confers  a  KUl^ 
ment  7  and  if  it  is  suggested  tliat  ihe  consideration  money  was  uaiK 
30/.  other  questions  may  arise,  viz.,  is  the  estate  within  the  re- 
striction of  9  G.  I.  c.  7,  as  acquired  by  purchase  f  Next,  if  it  a, 
was  the  consideration  for  the  purchase  of  the  amount  contemplated  by 
the  statute  >  If  these  questions  are  decided  against  the  settlenwst.) 
further  question  may  arise,  whether,  thongh  no  permanent  settleoiMl 
is  acquired  by  estate,  the  party  may  not  be  so  connected  with  it,  u  U 
be  irremovable  during  his  p 


What  amounl  of  Estate  will  confer  thit  Settlement  u-itk  TtgetdH 
9  O.  I.  c.  7.] — The  estate  must  be  an  interest  issuing  out  of  tW 
realty ;  and  therefore  an  annuity  charged  on  personalty  confrn  so 
settlement  {h).  So  where  the  freemen  of  a  borough,  acquiring  tbeii 
freedom  by  descent,  had,  simply  as  freemen,  and  during  residence  is 
the  borough,  a  right  of  pasturage  over  a  moor,  with  the  privilege  of 
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be  a  freehold  estate  iq  fee  (k) ;  or  for  life  (/) ;  or  a  leasehold  interest 
determinable  on  lives  (m) ;  or  for  a  term  of  years  (n),  (which  includes 
m  tenancy  from  year  to  year  (o),  or  for  even  half  or  a  quarter  of  a 
7^^)(p)l  hut  not  a  mere  tenancy  at  will(g),  or  an  estate  in  re- 
mainder (r). 

It  is  not  necessary  that  strict  proof  of  an  indefeasible  title  should  be 
given ;  for  if  the  party  has  had  twenty  years'  undisturbed  possession, 
or  even  rather  less  by  a  few  weeks,  without  any  acknowledgpnent,  the 
poMession  is  a  sufficient  title  from  which  to  presume  a  grant,  though 
it  had  its  origin  in  wrong  (s).  Thus,  where  a  cottage  was  built  on  the 
vaate  thirty  years  before,  and  had  descended  to  the  daughter,  the  lord 
Baking  no  claim,  it  was  holden  to  be  a  sufficient  title  to  found  a  settle- 
ttwfit  (/)•  Again,  where  a  party  or  his  son  has  resided  for  twenty  years 
wilhiD  a  few  weeks,  on  an  estate  as  given  by  a  relative,  although  there 
be  DO  proof  of  any  conveyance,  yet  a  settlement  will  be  gained ;  for 
"  the  strict  rules  which  prevail  on  the  trials  of  ejectments  ouglit  not  to 
be  applied  to  settlement  cases;"  and  under  such  circumstances  a  con- 
▼ejance,  if  necessary,  might  be  presumed  (u).  The  following  cases 
fbrther  illustrate  this  principle. 


Inferring  Original  Title  from  Long  Possession.] — The  grandfather 
of  a  pauper  had  given  to  his  father,  (but  it  did  not  appear  in  what 
manner,)  thirty  years  ago,  a  piece  of  land,  on  which  he  built  a  house, 
and  lived  in  it  several  years  with  his  family,  of  which  the  pauper  was 
one,  and  then  removed  into  a  third  parish  with  his  said  family,  lived 
there  some  years,  and  let  to  a  tenant  the  aforesaid  house  which  he  had 
baih.  Ten  years  ago  he  returned  to  his  said  house  and  has  resided  in 
H  ever  since,  never  having  paid  any  rent  or  acknowledgment  for  it. 
The  pauper  was  part  of  his  father's  family  at  the  time  the  house  was 
bailt,  and  continued  so  for  fifteen  years  afterward,  when  he  married, 
left  his  father's  &mily,  and  never  returned.     Pauper  was  thus  eman- 


(k)  R.  V.  Oreat  Farrtngdon,  6  T.  R. 

sao. 


f  7.    See  2  AdoL  &  £.  536  ;  1  B.  & 
AdoL750. 

(e)  3  T.  R.  13;    Doe  d.  Shore  t. 


ip)  litt.  t.  67  ;  Co.  Lit.  54  b. ;  5 
B.  &  AdoL   768,  Doe  d.  PhUlipe  ▼. 


(f)  B.  V.   Widworiky,  Burr.  S.  C. 


109  ;  1  B.  &  AdoL  750.  See  1  Ad.  & 
E.  530. 

(r)  R.  T.  Willouffhby  with  Slooihiy, 
10  B.  &  Cr.  62 ;  R.  v.  Baimgton,  4  T. 
R.  177. 

(«)  R,  ▼.  Buiterion,  6  T.  R.  554  ;  but 
see  12.  T.  Chew  Magna,  10  B.  &Cr.  747. 
Possession  to  confer  a  right  must  be 
adverse  against  a  person  having  a  legal 
title,  1  B.  &  Adol.  259. 

(/)  AehbriiUe^.  Wyley,  Stra.  608. 

(m)  R,  t.  Buitertont  6  T.  R.  554. 

3p 


1 
I 


w 
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The  three  following  cases  resemble  each  other  closely, 
decided  about  the  same  time : — A.  being  seized  in  fee  of 
land  gave  a  small  piece  by  parol  to  B.  who  built  a  cottage 
inhabited  it  for  fifteen  years.     A.  then  told  him  he  had  sold 
to  C.  and  having  asked  B.  to  give  him  possession,  and  se 
1^1  right,  agreed  to  give  him  3/.  for  giving  possession,  B.  t 

materials.     B.  pulled  down  the  cottage,  carried  away  the 
and  delivered  possession  to  C.     Held,  that  B.  being  mere  < 
will  to  A.  did  not  gain  any  settlement  by  estate,  in  respect 
disturbed  possession,  it  being  for  less  than  twenty  years  (w). 

The  husband  of  a  pauper  being  settled  in  parish  A.,  enclos 
piece  of  waste  laud  in  parish  B.  from  a  common  in  1800,  and 
cultivated  it  till  Christmas,  1827,  when  he  conveyed  it  by  < 
buyer.  He  had  not  lived  in  parish  B.  till  1825,  when  he  ren 
it,  and  in  1826,  built  a  hut  on  the  land,  where  he  lived  a  3 
half.  In  1806,  1811,  and  1817,  the  parish  officers  and  f 
perambulated  the  parish,  in  order  to  the  marking  their  boun< 
-  asserting  their  rights  of  common.  On  these  occasions  they 
a  part  of  the  fence  of  the  land  so  enclosed,  dug  up  part  of 
and  rode  through  the  enclosure.  In  1820,  or  1822,  similar 
done  on  a  perambulation  made  by  order  of  the  lord  of  tl 
Held,  that  as  no  acknowledgment  had  ever  been  paid  for  tl 
the  lord,  there  was  an  adverse  possession,  notwithstanding  tl 
interruption,  so  that  the  pauper's  husband  gained  a  settlen 
by  estate  (x). 


SITTLlirEXT   BY   ESTATE.  803 

pied  the  whole  pmniaet  thus  given  for  about  sixteen  years.  During 
that  time  the  copyholders  in  their  septennial  perambulation  to  break 
dsvn  the  fences  of  encroachments  on  the  common,  twice  broke  down 
the  feace  between  the  common  and  the  land  newly  enclosed  by  B.  (the 
fnee  between  it  and  the  old  enclosure  by  A.  having  been  previously 
icmoived),  and  passed  over  that  part  which  had  been  enclosed  by  B. 
Held,  that  B.  had  a  settlement  by  estate  (y). 

After  seventy  years'  possession  of  land  inclosed  from  a  waste  with- 
ont  intermption  by  the  lord,  the  lord  broke  down  the  enclosure  and 
Ihea  brought  ejectment.  Held,  that  if  there  was  sufficient  evidence 
torn  which  to  presume  a  license,  the  breaking  the  inclosure  was  a 
coantermand  of  it  (z).  Where  a  possession  begun  under  a 
at  will  m  1807,  and  continued  till  1831,  without  making 
siy  acknowledgment  to  the  lessor,  and  in  1833,  3  &  4  W.  IV.  c.  27, 
■•  3  and  7  passed,  it  was  held  that  the  possessor's  heir  at  law  acquired 
ID  right  to  the  land  against  the  original  lessor  and  those  claiming 
him  (a). 


PaueinoH  and  ReMence  undisturbed  for  more  than  Forty  Days 

a  Claim  of  Title  without  Fraud.] — J.  F.  being  seized  in  fee  of 

acMtage,  demised  the  same  to  the  overseers  of  the  poor  of  the  parish 

(far  the  legal  consideration  of  5s.  and  the  moral  one  of  having  re- 

cmed  great  assistance  from  them),  for  one  thousand  years,  receiving 

a  pepper-corn  rent,  and,  with  some  intervals  of  absence,  continued  to 

ivide  in  it  till  his  death.     A  short  time  before  his  death,  with  the 

OMsent  of  the  overseers,  his  daughter  and  heiress  came  to  take  care 

0fUm,  and  resided  with  him  till  his  death,  and  continued  there  after- 

sirds,  and  in  about  six  weeks  was  found  there  by  her  husband,  who 

hid  clahn  to  the  cottage  in  her  right.     The  overseers  having  mislaid 

Ae  conveyance  to  them,  took  no  steps  to  dispossess  the  paupers,  till 

ivas  found  some  years  after.     The  single  question  was  on  the  effect 

of  the  residence  of  more  tlian  forty  days  on  the  premises,  under  a  claim 

^same  title,  and  without  fraud.    Bat/ ley,  J.,  in  delivering  the  opinion 

^  the  court,  said,  "  For  any  thing  that  appears  to  the  contrary,  the 

hisband  of  the  pauper  believed  he  had  some  right  in  the  premises ; 

^ad  the  parish  officers,  who  alone  could  gainsay  that  right,  took  no 


(jr)  R.  T.  Peusax,  3  B.  &  Adol.  815.  (z)  Doe  d.  Beck  t.  Heakin,  6  Ad.  & 

the  OHVt,  after  hearing  R.  t.   Chew      E.  495 ;  ^.  C.  2  N.  &  P.  669.  See  Ball 


cited,  held  they  could  not  dis-      t.  Ctiilimore,  5  Tyr.  753. 
tingaUh  the  case  before  them  from  R.  (a)  Doe  d,  Thompeon  w,  Thompson, 

T.  WoQ^um.  6  Ad.  &  E.  721 ;  2  N.  &  P.  657,  S.  a 

3  f2 
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steps  to  oppose  bis  occupation,  but  acquiesced  (from  wbatner  cidk 
matters  not)  for  some  years.  This  is  no  case  of  fraud,  nor  ku  uy 
been  found ;  and  do  meuures  baring  been  uken  by  those  who  ksd 
the  power  to  displace  him,  before  the  expiration  of  forty  days'  tea- 
dence,  we  are  of  opinion  that  an  undisturbed  residence  on  propem, 
which  the  pauper  claimed  as  his  riglit,  without  any  conacioasBO*  of 
wrong,  conferred  a  settlement "  (i). 

~  Letters  of  Admxnittratitm  not  lake*  out.] — If  a  tenant  from  year  to 
year  dies  intestate,  bis  adminiatrator  lias  the  same  yearly  interett  is 
the  land  which  his  intestate  had  (c),  and  will  acquire  a  settlemeot  by 
subsequent  residence  in  the  parish  for  forty  days  afler  adrainisttadon 
duly  taken  out  (d).  In  an  early  case  (e),  it  was  held  that  after  m 
undisturbed  and  ezclusire  possession  of  leasehold  property  by  one  of 
several  neit  of  kin,  for  very  near  twenty  years,  it  must  be  pretaaxd 
that  the  otiier  next  of  kin  agreed  with  him  as  to  their  respective  ibtm. 
But  no  grant  of  administration  was  there  presumed.  In  two  later  esse* 
involving  special  circumstances  of  joint  possession  by  several  Deilof 
kin,  who  had  not  taken  out  letters  of  administration,  it  was  held,  ibt 
no  settlements  were  gained  (/). 

An  equitable  estate  is  sufficient  to  confer  a  settlement;  so  t&si  t 
settlement  may  be  acquired  by  the  mort^gor,  who  has  only  tlie 
equiiy  of  redemption  (^};  but  not,  if  being  one  of  several  mortgagon, 
he  has  sold  his  share  of  the  equity  of  redemption  (A).  Where  a  btki 
devised  an  estate  to  a  trustee,  "  in  trust  to  let  tlie  same  during  \» 
daughter's  life,"  and,  on  his  death,  the  daughter,  who  bad  Uved  wA 
him,  continued  to  reside  on  the  premises,  without  interference  tnm 
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s  an  eicepted  case,  standing  upon  the  rule  that  no  person  shall  be 
anoTable  fn>m  his  own ;  in  this  case  tlie  pauper  did  not  reside  in  the 
ipacity  of  tenant,  but  under  a  claim  of  title,  which,  whether  legal  or 
fQitable,  conferred  a  settlement." 

Among  tbe  parties  who  may  acquire  this  settlement  by  residing  forty 
ijs  in  the  parish  where  they  occupy  an  estate,  without  regard  to  its 
lue  or  duration  (j),  are  an  executor,  even  before  probate  actually 
lined  (i();  a  widow,  after  her  dower  has  been  assigned,  but  not 
▼ioasly  (/)  S  a  trustee  in  whom  estates  are  vested  even  for  the  pur- 
es  of  sale  (m);  an  administrator  or  administratrix,  though  the  admi- 
ration was  taken  out  by  a  widow  to  her  husband,  in  order  to  obtain 
Bttlement  by  so  doing  (n) ;  the  husband  of  an  administratrix  (o) ; 
husband  of  a  parcener  (p) ;  the  husband  of  a  wife,  whose  estate  is 
ed  in  trustees  for  her  separate  use  {q) ;  or  of  a  woman  who  after 
passing  of  59  6.  III.  c.  50,  had  become  a  yearly  tenant  of  premises 
,  rent  under  10/.  per  ann.  (r);  and  a  schoolmaster  appointed  by 
^teesy  and  residing  in  the  school-house  as  part  of  the  benefits  of  his 

lot  a  settlement  will  not  be  acquired  by  any  length  of  occupation 
ch  is  merely  permissive.  Thus,  where  a  party  erected  a  cottage 
the  license  of  the  lord  of  the  manor,  and  enclosed  a  garden  from 
waste,  rendering  an  annual  rent  of  IO5.  6d.  as  a  quit-rent,  and 
ded  upon  the  premises  for  a  year  and  a  half,  and  the  entry  of  the 
nae  on  the  court  rolls  was  the  only  evidence  of  title,  this  possession 
i  held  to  confer  no  settlement,  though  it  was  contended  that,  even 
his  was  a  mere  license,  it  was  executed,  and  that  equity  would  not 
mr  the  lord  to  disturb  the  tenant ;  for,  as  Lord  Ellenborough  ob* 
fed,  '*  a  license  is  not  a  g^ant ;  but  may  be  recalled  immediately ; 
1  so  might  this  be  the  day  after  it  was  granted.     It  is  a  mere 


»  See  m/ff,  p.  800. 
k)  Jt.  V.  Sione,  6  T.  R.  295.  See 
T.  Axbridge,  2  Ad.  &  E.  520.  In 
T.  Siomef  the  probate  was  not  taken 
;  till  aftcsr  a  lapse  of  three  years'  resi- 
lee,  and  three  days  only  before  the 


;i)  Jl.  T.  North  Weald  Baueii,  2  B. 
br.  724 ;  po9i,  p.  810. 
[m)  B.  T.  Natland,  Burr.  S.  C.  793. 
(fli)  R,  T.  Great  Glenn,  5  B.  &  Adol. 
B.  See  also  R,  v.  Barnard  Cattle,  2 
L  &  E.  108.  In  these  cases  the  ques- 
m.  of  ISut  for  sessions  on  an  occapa- 
m  by  a  widow  of  a  tenant  after  the 
isband's  death,  was,  whether  she  then 


commenced  a  new  tenancy  on  her  own 
account,  or  continued  in  possession  en- 
titled to  take  out  administration  to  her 
husband,  and  by  so  doing  to  become 
tenant  from  year  to  year  in  his  right. 

See  Doe  d.  Shore  ▼.  Porter,  3  T.  R. 
13  ;  and  R,  v.  Cregrina  {Inh,),  2  Ad.  & 
E.  536. 

(0)  Muraley  v.  Grandborough,  Stra. 
97. 

(p)  R,  V.  Dortlone,  1  East,  296. 

(q)  R.  V.  Of  church,  3  T.  R.  114. 

(r)  R,  V.  North  Cemey  {Inh,),  3  B. 
&  Adol.  463. 

(«)  R,  V.  Overtley-le-Moorf  15  East, 
R.  356. 


personal  license  ;  llie  pauper  never  had  a 
the  hcensc  gixve  him,  viz.  a  mere  permisi 
same  was  held  where  the  land  was  taken  in 
in  lieu  of  wages  («). 

Where,  after  the  atlainder  of  a  party,  an 
prisonment  under  the  sign  manual,  be  purch 
upon  it  for  several  years,  the  court  refused  t 
to  hold  it,  and  said  that,  whether  the  cron 
his  title  or  not,  he  acquired  a, settlement  b; 
without  impeachment,  and  communicatei 
child  (v). 

We  now  come  to  the  further  questions  oi 
which  was  staled  to  be, 


What  Etiate  U  within  the  Resiriction 
acquired  by  "  Porcftom?"] — The  term  "P 
not  to  be  taken  in  its  legal  acceptation,  but 
therefore  it  does  not  extend  to  devises  or  | 
acquisition,  but  is  confined  (in  terms)  to  ih 
chase  for  money  (ir).  Thus,  conveyances  t( 
of  natural  love  and  affection  (x),  or  for  i 
natural  atTeciion  and  an  inadequate  sum  of 
the  act,  and  the  parlies  to  whom  the  lands  t 
ments  from  them.  But  if  a  pecuniary  com 
be  tlie  sole  foundation  of  the  grant,  it  is  \ 
chase  within  the  statute,  and  not  as  a  vol 
the  lord  of  the  manor  grnnled  a  piece  of  the 
t-rcnt  1 
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purchased  by  her  for  less  than  SOL,  she  could  have  acquired  no  settle- 
ment by  residing  on  it  herself,  had  she  remained  single.  Thus,  where 
a  woman,  having  purchased  a  leasehold  estate  for  6/.,  married,  and 
resided  on  it  with  her  husband  till  he  died,  it  was  holden  that  he 
acquired  a  settlement,  because  the  wife's  estate  vested  in  him,  not  by 
purchase,  but  by  marriage ;  and  though  she  gained  no  settlement  in 
lier  own  right,  yet  the  husband  derived  one  by  her  estate  devolving 
on  him,  which  he  again  communicated  to  her,  and  which  she  retained* 
as  his  widow  (a).  A  man  marrying  a  woman  who  was  a  tenant  from 
year  to  year  of  premises  under  the  annual  value  of  10/.,  and  residing 
on  such  premises  for  forty  days,  gains  a  settlement  (6). 
The  next  question  under  9  G.  I.  c.  7,  was  stated  to  be, 

What  is  the  Construction  of  9  O.  Lc,  7,  as  to  the  Consideration 
Money  requisite  to  a  Purchase  within  it  ?] — The  consideration  money, 
where  the  estate  is  purchased,  must,  in  fact,  amount  to  30/. ;  but 
where  it  was  expressed  in  the  conveyance  as  28/.  and  30/.  was  really 
paid,  the  estate  was  holden  to  confer  a  settlement  (c).  If  the  30/. 
be  paid  by  the  purchaser,  as  a  consideration  for  the  purchase,  it  is 
immaterial  how  it  is  to  be  distributed ;  and  therefore  it  is  no  objec- 
tion, where  the  estate  is  copyhold,  that  part  was  applied  in  payment 
of  the  fines  and  fees  due  on  the  transfer  ((/).  But  the  sum  paid  by 
the  purchaser  of  a  copyhold  estate  to  his  own  attorney  for  the  transfer, 
is  no  part  of  the  consideration  for  the  purchase  within  the  meaning  of 
this  act  («)• 

If  the  money  be  paid  to  the  vendor,  it  is  immaterial  whether  the 
purchaser  pay  it  out  of  his  own  funds  or  borrow  it  on  credit  (/) ;  for 
whether  the  consideration  is  a  debt  due  from  the  vendor  (^);  and 
though  part  of  the  money  be  given  to  the  vendee  by  the  parish  officers, 
if  without  fraud,  it  is  sufficient  to  satisfy  the  statute  (A).  Nor  is  it  any 
objection  that  the  vendee  mortgages  the  estate  itself  to  raise  part  of  the 
money  which  he  pays ;  as,  if  he  purchase  for  39/.  and  borrow  30/.  on 
mortgage  to  pay :  so  that  the  full  price  is  paid  to  the  vendor  (»)• 

But  the  purchase  of  an  estate  subject  to  a  mortgage  is  not  sufficient 
for  the  purpose  of  gaining  a  settlement,  unless  the  money  actually  paid 

(«)  R,  T.  Hmin§tim,  Burr.  S.  C.  566.  («)  R.  v.  CotOmghmn,  7  B.  &  C.  603  ; 

lb)  R.  T.  Ynwcynhanarn,  7  B.  &  C.  1  Man.  &  Ry.  439,  469. 

233.  (/)  R-  V.  ChaiUey,  6  T.  R.  756. 

(e)  R.  ▼.  Seammonden,  3  T.  R.  474.  M  R.  ▼.  Siockland,  Burr.  S.  C.  169. 

(d)  St.  PauTs,  WaldeHf  t.  Kemptton,  {h)  St.  Paul*9,  Waldtn,  v.  Kempston, 

Foley's  Poor  Lawi,  138  ;  4  Bum's  J.,  Foley's  P.  L.  138,  dted  1  T.  R.  244. 

28th  ed.  728>  cited  1  T.  R.  244.  (i)  R.  ▼.  Telford,  Burr.  S.  C.  57. 
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for  the  equity  of  redemption  amount  to  30/.  (J),  And  if  the  origin! 
purchase  be  under  301.  no  aubaequent  improvementa  will  be  nS^ini 
to  aatitfy  the  statute  for  the  purpose  of  gaining  a  aettlemeut  (A).  Bat 
if  a  purchaser  for  less  than  30^  improves  the  estate,  sells  it,  and  »• 
purchases  it  again  fbr  more  than  30/.,  he  may  gain  ■  settknicDt  andcr 
the  latter  purchase  (/). 

A  pauper  purchased  a  messuage  for  52/.  under  aa  agreemait  tbtf 
the  vendor  should  allow  40/.  of  the  purchase  money  to  remain  ea 
mortgage  of  the  premises.  The  mortgage  was  made,  and  only  lU. 
paid  by  the  pauper  to  the  vendor,  who  kept  the  title  deeds ;.  bat  ite 
pauper  took  possession,  and  resided  some  years  on  the  premises.  He 
afterwards  gold  them  to  a  third  person  for  60/.,  who  paid  40/.  to  the 
original  vendor,  and  the  remaining  20/.  to  the  pauper,  obtained  the 
title  deeds  from  the  original  vendor,  and  the  execution  of  the  psap«r 
to  the  conveyance;  after  which  period  the  pauper  did  not  reside taj 
longer  on  the  premises,  but  delivered  them  up  to  the  new  puichsMi. 
The  court  said,  "  The  40/.  paid  by  the  new  purchaser  was  for  bison 
benefit,  not  for  that  of  the  pauper,  who  had  in  fact  never  paid  dm>r 
than  12/. ;  never  had  any  possession  of  the  title  deeds,  and  tberefoK 
had  not  made  a  purchase  of  any  value,  beyond  the  sum  which  sn 
actually  paid  indepeiideDt  of  the  mortgage.  That,  io  all  the  olhti 
cases  of  mortgagors  which  had  been  decided  in  their  favonr,  if  tbej 
bad  not  actually  paid  the  whole  money  from  their  own  resources,  ibey 
had  Bt  least  credit  to  borrow  it  aliunde  "  (m). 

Tlie  two  following  cases  peculiarly  illustrate  this  principle: — J. C 
having  acquired  a  settlement  by  hiring  and  service  in  S.,  made  a  psnl 
agreement  for  the  purchase  of  a  copyhold  house  and  an  acre  of  bad, 
in  E.  for  150/.     He  paid  the  sum  of  34/.  on  account  of  the  pnrrhsw 
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court,  however,  admittiDg  that  an  equitable  estate  or  interest  would  be 
^mply  sufficient,  supposing  it  to  be  perfect  of  its  kind,  said  that  here 
was  no  clear  equitable  interest  vested,  but  only  an  inchoate  title  by 
put  payment.  They  added,  that  **  equity  would  consider  the  vendor  as 
trustee  lor  the  purchaser,  where  the  entire  purchase-money  was  paid, 
or  at  least  tendered.  This  may  be  in  common  parlance  '  a  purchase/ 
bat  the  statute  requires  that  the  entire  purchase-money  should  be 
bandjide  paid,  or  at  least  be  ready  to  be  satisfied  "  (n). 

A  court  of  quarter  session  should  give  effect  to  equitable  estates  or 
interests  when  clearly  vested  in  the  claimants,  as  in  a  vendee  who,  after 
paying  the  vendor  the  whole  purchase-money,  has  not  received  posses- 
sioo.  Ag^in,  where  there  is  a  conveyance  to  uses  not  executed,  or  on 
trusts  stated  on  the  face  of  the  deed,  they  will  take  notice  of  the  equi- 
table estate  for  the  collateral  purpose  of  settlement,  but  not  of  a  bare 
equity  or  mere  equitable  right  to  have  a  conveyance  of  the  legal  estate ; 
§D€  where  there  is  doubt  what  a  court  of  equity  would  do,  a  superior 
court  of  law  will  not  take  cognizance  of  the  estate  (o). 

On  a  sale  of  land  before  the  full  purchase-money  is  paid,  the  vendor 
has  a  beneficial  interest,  and  is  something  more  than  a  mere  trustee  (p). 
Thus,  where  a  written  agreement  was  made  for  the  purchase  of  an 
estate  to  be  paid  for  by  two  instalments,  the  first  payable  within  a  few 
days  after  the  signing  the  agreement,  and  the  last  in  seven  months, 
and  the  vendor  was  to  make  out  a  good  title  on  payment  of  the  last 
instalment,  and  to  convey  the  premises,  but  the  purchaser  was  to  be 
let  into  possession  on  payment  of  the  first.  The  purchaser  paid  the 
first,  was  let  into  possession,  and  continued  possessed  a  year  and  a 
half;  but  the  last  instalment  was  never  paid,  nor  any  conveyance  ever 
executed,  and  tlie  purchaser  afterwards  gave  up  the  contract  on  receiv- 
ing back  part  of  the  first  instalment.  He  was  held  not  to  acquire  an 
equitable  estate  under  this  contract,  so  as  to  gain  a  settlement  under 
9  G.  I.e.  7,s.  6{q). 

What  Parties  are  Irremovable  from  an  Estate,  though  they  have 
not  acquired  a  Settlement.] — Although  the  restrictions  which  we  have 
noticed  may  prevent  a  settlement  from  being  acquired,  which  will  con- 
tinue when  the  interest  of  the  pauper  in  the  premises  has  ceased,  and 


(fli)  R.  T.  Long  Betmington,  6  M.  &  (p)  See  per  Bagley,  J.,  in  R.  v. 

S.  403.     Confirmed,  2  B.  &  Cr.  132.  Geddinffton,  2  B.  &  Cr.  134 ;  3  Dowl. 

(o)  R.  Y.  Long  Brnmington,  6  M.  &  &  Ry.  403. 

S.  403,  mnd  per  Holroyd,  J.,  R.  ▼.  Ged*  (q)  R.  v.  Geddington,  2  B.  &  Cr. 

dirngtim,  2  B.  &  Cr.  121.  12*;. 
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lie  Iin>  led  llicin,  yet  wliilc  lie  continues  on  Uie  estate  as  hi 
irill  be  irremovnble  from  it.  Thus,  n  pauper  cannot  be  remoTed' 
an  ettnte  which  he  has  purchased  for  lees  than  30/.,  though 
be«  sold  it  again,  his  previous  estate  will  confer  no  setdeiBent' 
Thus,  where  a  pauper  resided  several  years  on  a  leasehold 
granted  to  him  for  three  lives,  in  consideration  of  two  guineas  Six, 
and  one  shilling  rent ;  and  while  so  residing  he  became  actnatty  cbai^ 
able,  the  court,  on  a  case  submitted  to  them  as  to  the  ri^ht  of  the  po/idi 
officers  to  remove  him,  said,"  It  is  one  thing  to  say  thai  a  penoa  my 
nut  be  removed,  and  another  thfng  to  gay  that  be  gains  a  setttetneM; 
here  the  pauper  cannot  he  removed  from  bis  own  ;  but  bein*  a  pcn^ 
chaser  under  301.  and  the  estate  not  devolving  on  bim  by  operation  it 
law,  be  gained  no  settlement  by  forty  days'  residence  on  it"(*).  "ni*, 
although,  OB  we  have  seenCO.  a  widow  does  not  gain  a  settlement  ia 
her  own  right  by  residing  on  an  estate  out  of  which  she  is  domUt 
before  the  assignment  of  dower,  yet  where  she  resides  there  with  hr 
children,  who  are  of  tender  years,  she,  being  by  law  their  natural  gov- 
dian,  is  not  removable  from  the  estate  (u).  Tlie  following  case  it« 
iney  further  illustrate  this  part  of  the  subject. 

The  pauper's  husband  was  settled  at  White  Rooding,  from  wbiet 
place  be  went  away  and  deserted  his  wife  and  cfaildten.  The  wife  kft 
White  Rooding,  and  went,  with  her  children,  and  "  lived  forty  itp ' 
without  hrr  lujshami,  in  a  copyhold  tenement  of  her  husband's  own. 
at  Aythorpe  Rooding.''  She  was  removed  from  thence  to  the  pirii 
of  White  Rnoding.  The  court  were  unanimously  of  opinion,  ihit, 
"  althoueh  tlie  wife  could  not  gain  a  settlement  for  her  husband  bi 
residinp:  forty  days  upon  his  own  estate,  yet  that  she  was  irre-motiMt 
from  the  property  of  her  husband;  for  she  had  a  natural,  or  at  Iffls' 
a  matrimonial,  right  to  goto  her  husband's  estate  ;  and  as  there  diJ 
not  appear  to  be  any  dissent  of  her  husband,  it  was  rather  to  be  p* 
sumed  that  he  consented  "(r). 

What  Residence  is  necetsary  to  a  Settlement  by  Estate^]— '''^ 
enable  a  parly  lo  gain  a  settlement  by  estate,  there  must  be  a 'cs- 
dence  of  at  least  forty  days  in  the  parish  where  the  estate  lies(K!;  '' 
is  now  enacted  (j)  that  no  (lerson  shall  he  deemed,  adjudged, or  laU" 

(r)  R.  \.  A</lhorpt  Rooding,   Burt,  S.  C.  412. 

S.C.Jli.  (it)  R,  r.  Wft  Sktfford.  Burr.  S.C- 

(.1  1.1.  ibid.  30;. 

(/l  Anif,  \'.  POS.  (J-)  i&bv;.  TV.  c.  ;6,  ».  68 :  cu" 

(■\  R.  T.  fnilry,  2  M.  ,1  S.  bOi.  into  opfrslioo  14tli  Aug.  1934. 
tr)  R.  T,  AnHtMjM   Rooding,  Buir. 
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to  retaio  any  settlement  gained  by  virtue  of  any  possession  of  any 
estate  or  interest  in  any  parish  for  any  longer  or  further  time  than 
such  person  shall  inhabit  within  ten  miles  thereof;  and  in  case  such 
person  shall  cease  to  inhabit  within  such  distance,  and  therefore  be- 
come chargeable,  such  person  shall  be  liable  to  be  removed  to  the 
parish  wherein,  previously  to  such  inhabitancy,  he  may  have  been 
Iq^Uy  settled ;  or  in  case  he  may  have,  subsequently  to  such  inhabi«- 
fancy,  gained  a  legal  settlement  in  some  other  parish,  then  to  such 
other  parish.  The  residence  need  not  be  actually  on  the  estate ;  it 
may  be  on  another  person's  estate,  or  at  an  inn  (y) ;  and  the  forty 
days'  residence  need  not  be  forty  successive  days,  for  an  occasional 
residence  coupled  with  a  continuing  estate  will  suffice,  if  there  be 
forty  days'  residence  in  the  whole  (z).  But  the  estate  must  be  vested 
in  the  party  at  the  time  of  the  residence;  and,  therefore,  where  a 
person  entitled  to  administration  of  the  effects  of  a  deceased  person 
resided  on  his  leasehold  premises  for  three  years,  but  took  out  ad- 
ministration only  eighteen  days  before  removal,  it  was  held  that  this 
grant,  though  for  some  purposes  having  relation  to  the  deaths  had  not 
this  elfect  in  reference  to  the  settlement  before  it  was  taken  out,  and 
therefore  that  no  settlement  could  be  gained  under  the  grant.  But 
the  administrator  being  entitled  to  the  entire  estate  as  sole  next  of  kin, 
the  settlement  was  sustained  without  reference  to  the  grant  (a).  On 
the  other  hand,  if  an  estate  descend  to  a  pauper,  and  he  resides  in 
the  same  parish  forty  days  after,  though  immediately  after  the  acqui- 
8itk>n  he  contracted  to  sell  the  estate,  yet,  if  the  conveyance  be  not 
executed  till  after  the  expiration  of  the  forty  days  during  which  he  has 
resided,  he  will  gain  a  settlement  (&). 

It  was  formerly  thought  that  a  certificated  party,  residing  in  a  parish 
under  a  certificate,  might  obtain  a  settlement  there  by  estate  (c).  But 
in  1697  it  was  enacted  (cf),  ''  that  no  person  who  shall  come  into  any 
parish  by  certificate  shall  be  adjudged  by  any  act  whatsoever  to  have 
procured  a  leg^l  settlement  in  such  parish  unless  he  shall  bondjide  take 
a  lease  of  a  tenement  of  the  value  of  10/.,  or  shall  execute  some  annual 
office  in  the  parish,  being  legally  placed  there."  Upon  this  act  it  has 
been  decided,  that  the  purchase  of  an  estate  for  30/.  and  upwards,  by 


(y)  R.  T.  St.Nif0tV9,  Burr.  Sett.  C.  188  i  2  Man.  &  Ry.  91. 

132;  H.  ▼.  Sowttm,  Andrews's  R.  345.  (4)  «.  v.  Deddington,   Stra.   1193 

(x)  Ikid.  Burr.  S.  C.  220,  S.  C. 

(m)  R.  ▼.  Dor9tone,  I  East.  R.  296  ;  (c)  Stra.  1193, 22.  v.  Deddington. 

R.  V.  Great  Gimm  (IW.),  5  B.  &  AdoL  (d)  9  &  10  W.  111.  c.  11. 
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I,  hf  dfccrt,  or  act,  or  operation  of  Inw,  or  lor 
a^Hirf  oaHicBMMB. MMMbDg  partlv  of  money  and  pnrTlv  i 
^irf lAon.  Ae  oariloae  *■>  beld  to  be  discharged,  and  the  settle 
■BS  hf  <^i»  »te  (linAt/).  Whether  a  voluntary  onveyiUNt 
•■■■A«^atf^BCMAHi^aeeTu6niie,  is  not  expressly  decided  (ff 
Bitt«Mbvi^a|:U,lDvbDa,  u  the  see  of  sixteen,  an  esiMe  c 
tf^MW.Wi  WUwCaacdal  in  revpect  of  residence  on  it  villi 
WffatBi  gwmnjian  ia  socage  (A). 
4  aiB.  wm  Urad  br  a  farmer  residing  in  pariati  8! 
L.  ••  8*  BM  U>  senice  at  Midsummer.  It  was  agrMl 
hrtBam  thca  ifcM  JL  AaM  bare  a  cotuge  in  B.  reot  free,  and 
^■^  ■«.  Ae  pHbn«  t  laBnf,  of  105  sheep  with  his  maslrr'*  fl 
fasfMCOTH  B.].  ntfeeCngoa  pasture  in  B.  was  worth  lOf.pS 
aNMK.  Al  te  i^M  MidMMner,  A.  faired  C.  to  serre  him  for  a  yctf 
M  Acyfcsrf's  f«se.  s^  C.  wned  arcordmE:ly.  Held  that  C.  gaiwd 
a  Mtllaevt  b^  Um;  a**l  an^ice  wnh  A.,  because  A.  never  rendtd 
is  pvitfc  B.  br  nrtae  of  tte  cettificaip :  for  having  come  there  P 
Mtlh  on  a  leoeatenl  of  I0(.  per  anonm,  he  was  irremovable  as  uon 
w  W  cme  ino  tke  pvvlt,  tbov^  be  caaM  not  gwa  any  wtdeaeat^ 
ther-  till  be  h.id  rtj^deJ  f^>rly  d^ivf  .,0. 


SECTJO.V  XI. 
Or  Settlemest  by  Serving  ax  Office. 
This  seltlenieni  oriiiinaied  in  1691 .  when  it  was  enacted  (J),  "tl" 
if  any  i>er¥Oti  h  lio  stiall  come  to  inhabit  in  any  parish,  shall  for  himself 
or  on  his  own  account  execute  anv  public  annual  office  or  charje  i" 
the  said  parish  durina:  one  whole  vear,  he  shall  be  adjudged  aoil 
deemed  to  liavt  a  legal  settlement  in  the  same  ;"  and  by  a  later  act[J). 
the  service  of  such  office  by  a  party  lesrally  placed  therein  will  i^' 

(f)  R.  T.  Grtal  Driffitld,  8  B.  &  Cr.  (4)   fl.  t.  Sherringlon  (Ini.),  3  8.* 

684.  Add.  7U. 

If)  md.  R.y.r/lon.  ST.  R.2^>\:  {i)  ft,  t.  AW/on  (7«A.),  3  B.  &  A*l- 

«.  V.  Cotningloa.  2  B.  &  Adot.  874.   See  543.      See  A^.f-  Adol.  354  ;   1  Add.  » 

n.  ».   Lydlinth,  4   U.  ,\  Adol.   I.IO;   1  E.  12(1. 
Nei-.  &  Man.  B3.  (i)  3  &4  \V.  (t  M.  c.  ll.s.fi, 

(a)  fl.  •.Gw.iiiy/0B,2  B.J.  Adol.  P74.  |*)  9\  10  W.lll.c.  U. 
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lettlementy  er^i  thoagh  he  be  residing  in  the  parish  under  a 

:e. 

since  14  Aagast,  1834,  no  settlement  can  be  acquired  by 

in  office  (/). 

f  conferring  Settlement.] — ^The  offices  in  respect  of  which  a 
it  may  have  been  obtained  before  that  day  must  be  public, 
not  be  parochial.  The  following  have  been  holden  to  answer 
-iption  of  "  public  annual  offices;"  the  offices  of  sexton  (m) ; 
lerk  (n)  ;  churchwarden  (o)  ;  warden  for  the  borough  (p)  ; 
ill  (^) ;  borsholder  (r) ;  collector  of  the  land  tax  (# ) ;  collector 
on  births  and  burials,  created  by  6  &  7  W.  III.  c.  6  (t) ;  ale 
a  borough  («);  hog-ringer  of  a  parish,  receiving  his  appoint- 
n  the  parish,  and  not  from  individuals  (v) ;  constable  elected 
rear,  whether  for  a  parish  or  to  superintend  the  police  of  a 
and  whether  he  serve  personally  or  by  deputy  (u;);  the  street* 
a  borough,  chosen  by  the  court  leet  of  a  manor  (or) ;  town 
bellman  of  a  city,  appointed  by  the  corporation  (y) ;  an  un- 
ed  tithingman,  who  has  been  appointed  by  the  proper  persons 
jury,  and  has  executed  the  office,  though  never  sworn  in  (z). 
instances,  where  the  office  is  for  the  public  benefit,  the  mode 
nUnent  is  immaterial,  nor  is  it  important  whether  it  be  filled 
e  nomination  of  the  parishioners  or  of  an  individual.  Thus,  a. 
erk,  orally  appointed  by  the  incumbent,  obtains  a  settlement 
g  served  an  annual  office  (a) ;  while  a  party,  who  officiates  as 
lerk  without  even  a  colourable  appointment  by  him,  does 
The  office  must  be  annual ;  that  is,  the  officer  must  be  bound 


tSW.  IV.  c.  76,  s.  64. 

▼.  Liverpool,  3   T.  R.  118. 
rd  in  two  parishes. 
Uom  ▼.  Milwieh,  2  Salk.  536. 
I  in  A.  T.  Bobbing,  5  Ad.  &  E. 

.  Maurice  ▼.  8i,  Mary  Calen- 

Mist,  158,  pi.  103. 

.  Mmy  ▼•  St.  Lawrence,  Read* 

lod.  13. 

»4f  Trinity^.  Ganington,  Sett. 

r2. 

mykam  ▼.  Sellindge,  2  Stra. 
V.  Hammond,  2  Bott,  156,  pi. 
tAom  ▼.  Cook,  2  Bott,  156,  pi. 
▼.  Bow,  8  T.  R.  445. 


(v)  R.  V.  Whittleeea,  4  T.  R.  807. 

(it)  R,  y.  Hope  Mantell,  Cald.  252  ; 
bat  not  special  constables  appointed 
under  1  &  2  W.  IV.  c.  41,  s.  12,  or 
constables  appointed  under  a  local  act 
authorizing  justices  to  appoint  constables 
for  such  period  as  they  judge  expedient, 
R.  ▼.  Middleufich,  3  Ad.  &  £.  156. 

(x)  R.  ▼.  raiding,  3  D.  &  R.  352. 

(y)  R.  ▼.  St,  Nicholas,  Her^ord,  10 
B.  &  C.  832.  See  R.  ▼.  Lew,  8  B.  &  Cr. 
655. 

(z)  R.  y.  Corfe  Mullen,  1  B.  &  Adol. 
211. 

(a)  Gallon  v.  Milwieh,  2  Salk.  536. 
Approved  in  R.  ▼.  Bobbing,  5  Ad.  &  E. 
682,  though  there  the  clerk  was  sexton 
also. 

(6)  R.  ▼.  Stogurtey,  1  B.  «e  Adol.  795. 
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^^^■f  wrve  far  n  year  at  least :  but  a  freeboM  office  (or  lift,  u  thai  at 

^^^bnton,  confers  a  Beltlement  within  the  e(at<ite(r). 

^^^|t   But  where  the  tixploymentid),  however  notorious,  arises  out  tl 

■      '  private  co[ilracl.  the  service  gaim  no  settlement.     Thus, 

ment  is  gaiood  by  the  governor  of  a  workhouse  appointed  bv  virluecf 
9  G.  I.  c.  7,  s.  4,  at  an  annual  salary  (<);  liy  |]ie  curate  of  a  seqna- 
irated  liviii^,  when  the  geigiiesi ration  might  be  determined  ai  tirf 
lime  (J") ;  by  the  deputy  of  a  constable  performing  the  di 
hiin(^>;  by  the  schoolmaster  of  an  endowed  school,  paid  by  lU 
»icar(A):  by  a  pinder  (or  impounder)  of  cattle (i)  :  for  diese 
ploymeoU,  not  offices.  Nor  are  the  offices  of  master  of  a  voA- 
house  (j)  or  or^ntst  {k)  within  the  statute. 

To  enable  a  party  to  gain  a  settlement  by  seivin^  an  office,  (to 
office  must  exist  in  the  parish  where  he  lives ;  but  it  need  not  eitnl' 
over  the  whole  of  it  (I),  while  <t  may  extend  beyond  it  (m).  And  mi 
a  certificated  man,  elected  one  of  the  constables  for  a  city  consiiUIif 
of  several  parishea,  and  "  legally  placed"  in  the  office,  gains  s  seKlS- 
ment  in  that  parish  of  the  city  where  be  re  sides  (n) ;  but  unlcM  ht  il 
certificated,  the  legal  placing  is  not  in  qaestion(o). 


u 


Ltgal  Appointment  necettarg  to  the  aeguiring  of  a  Setllemml  tf 
Cgrli/ieated  Jfoii.]— According  to  3  &  4  W.  III.  c.  ll,ia«rd«H 

enable  a  p.inv  who  i.'  certificated  from  aimther  parish  to  eain  a  wttle- 
ment,  it  must  ap[)ear  that  lie  kos  legally  placed  in  Ats  nffice.  Wtiwf, 
therefore,  a  certificated  man  had  seried  as  a  borsholder  for  a  year,  but 
there  was  no  evidence  of  his  election  or  admission  to  office,  or  sweat- 
ing to  discharse  its  duties,  he  grained  no  setllement{p).  And  wlifre 
it  was  the  custom  for  the  constable  to  be  presented  by  the  leet  jurj, 


(c)  fi.  T.  iirft7»oi,  .T  T,  R.  llg-.  R.  R.  y.  Xftrmariel  SI.  i/oiy,  3  Ad. S  I- 
T.  B^biHg,  5  Ad.  &  E.  682  i  1  N.  &  P.  151. 

166.  S.  C.  (j)  R.  V.  MfriAom,  7  Etgt.  Ifi?.  S« 

(d)  There  is  great  distioclion  bttwfen  R.  t,  Uminittr.  1  East,  83. 

■n  office  and  an  rmploynirnl.   Field  t.  (t)  R.  v.  SI.  Gtorge,  HtmoTtT-tifV' 

BorlMy.   2  Sid.  240,  c\ttd  b  TjT.  36".  5  B.&  Add.  5?1. 

That  is  an  ojjfrf,  from  nhich  '»   party  (/)  nr(/mw(*v.  Pii/i<ir<i>¥*,2  Bolt- 

cannot  tw  lumfd  •nihout  cause  ihown,  1H7,  pi.  213. 

Humphrrtiir.  PfffOl.l  Keble,  689;  Bac.  (n)  Sl.ifinyi.  SI.  LavrnKf,  Rrti- 

Abr.  lit.  Oficr.  ing,  10  Mod,  13. 

(cl   «.  V,  Ufnham.  7  Easl.  R.  167.  ("}  R-  v.  SI.  Mary  Calfndar,  «  Wit- 

;/>  Htliinglon  i.  Ortr,   Burr.  S.  C.  chftlrr.  Burr.  S.  C.  2?.      See  R.  i.  SI- 

:<6.  AMolai.  Hereford,  10  B  &  Cr.  8.W. 

(yl   R.  ».  WinierboUTut,  Burr.  S.  C.  {o)  R.  v,  Corfr  Mullen,  J  B,  &  Adol 

520.  211. 

(p)  »7f.j7Aai»  T.  Sf HinJj*,  Burr.  S.  C. 
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ttd  they  having  preteoted  one  man,  he  procared  another,  retidiog 
■■der  a  certificate,  to  take  the  office,  who  was  accepted  and  sworn, 
bM  never  presented,  as  constable  in  his  own  right,  according  to  the 
cutom,  it  was  held  that  he  gained  no  settlement  (q).  The  party  must 
ktfe  resided  in  the  parish  where  he  serves  the  office  for  forty  days 
kmg  the  year  of  office  (r). 


SECTION  XII. 

Ow  Sbttiambvt  bt  Acknowledombnt,  viz.  by  Certificate, 
Rblief,  ahd  No!v-appbal  aoairst  Order  of  Removal. 

Certificates. 'i — Certificates  have  fallen  much  into  disuse  since  the 
35  G.  III.  c.  101  declared  that  '*  henceforth  no  poor  persons  should 
ht  removed  from  their  places  of  residence  till  they  should  become 
wetually  chargeable  (#);*'  but  as  the  powers  to  grant  certificates  still 
remain  with  the  same  consequences  as  under  the  former  laws  for  the 
negulatioo  of  the  poor,  it  is  necessary  to  offer  a  few  observations  on 
mch  questions  respecting  them  as  are  commonly  brought  before  the 
leasioiis  by  appeal. 

Substance  of  the  Certificate  Acts."] — The  substance  of  these  statutes 
b,  that  any  poor  person  may  go  to  inhabit  in  any  other  place  than 
that  in  which  he  is  settled,  on  delivering  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  where  he  goes  to  inhabit y  a  certificate 
under  the  hands  and  seals  of  the  churchwardens  and  overseers,  or  the 
imajar  part  of  them,  or  of  the  overseers  where  there  are  no  church- 
wardens,  attested    by  two  credible  witnesses,  and  allowed   by  two 
justices   having  jurisdiction,   acknowledging   the   person  or  persons 
therein  named  to  be  legally  settled  in  the  parish  granting  such  certi- 
ficate.    But  at  least  one  of  the  witnesses,  who  attest  the  certificate, 
must  make  oath  before  the  justices  allowing  it,  that  he  saw  the  church- 
wardens and  overseers,  whose  names  are  subscribed  as  allowing  it, 
actaally  sign  and  seal  the  same ;  and  that  the  names  of  the  witnesses 
are  of  their  hand-writing ;  and  the  justices  shall  certify  that  such  oath 
was  made  before  them,  and  such  certificate  so  allowed  shall  be  evidence 
in  all  courts  whatever. 

(f)  R.  T.  AU  Cannings,  Burr.  S.  C.  R.  v.  St.  NichoUu,  Hertford,  10  B.  & 

634.  C.  838. 

(r)  R.  T.  WoodMdge  (InJk.),  4  fi.  &  (»)  8  &  9  W.  III.  c.  30  ;  9  &  10  W. 

lM.7n;R.T.  Liverpool,  ZT.R.  US;  III.  c.  11;  12  A.  c.  18;  3  G.  II.  c.  29. 
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"  Aod  attch  certificate  tfaali  only  be  diicharged  bj  one  of  tbe  nods 
hereaAer  tre&ted  of. 

"  And  no  penon  to  certi&cated,  while  the  certificate  shall  continu 
operative,  ihall  be  able  to  commuDicate  a  (ettlement  to  any  apprentice 
or  eervant." 

On  the  specific  expressions  in  the  statute,  it  is  sufficient  to  notice, 
that  delivery  to  the  churchwardetii,  &c.  must  be  an  actnal  delkrrj 
at  the  time  the  pauper  goes  to  inhabit,  for  otherwise  it  would  be  opeo- 
ing  the  door  to  innumerable  frauds  (Ol  ^^'^  ^^^^  ^^  person  wilhiiig 
to  take  advantage  of  the  certificate,  must  in  fact  reside  under  id 
authority,  to  satisfy  the  words  "  come  into  oay  parish,"  wbidi  ue 
those  of  sUt.  9&  10  W.  III.  c.  11,  and  evidently  mean,  what  im- 
pressed in  the  other  acts  on  the  same  subject  by  the  words,  "  cose 
into,  or,  reside  in,"  and  "come  to  inhabit,  or  rende:"  and  lastly,  tfait 
the  words,  "  the  major  part  of  the  churchwardetu"  Sec.  which  wCR 
formerly  a  subject  of  frequent  coatroversy,  are  now  ascertained  bj 
Statute  (u),  to  comprehend  the  case  of  "  two  persons  only,  acting,  or 
purporting  to  act,  in  the  capacity  of  churchwardens,  as  veil  as  onr- 
seers  of  the  poor,"  the  same  as  if  distinct  persons  as  churchwarden), 
and  other  distinct  persons  as  overseers  of  the  poor,  bad  been  ]nitiet 
to  any  certificate.  And  by  a  later  act  (tf),  *'  all  indentures  for  tfae 
Innding  of  apprentices,  and  all  certificaies  of  the  MsttteTKentt  ofpotr 
pertotu,  which  have  been  heretofore  signed  and  executed,  or  which 
shall  be  hereafter  signed  and  executed,  by  a  person  or  persons,  who  il 
the  time  of  his,  or  their,  signing  and  executing  such  indenture,  or 
certificate  of  settlement,  acted  as  churchwarden  or  churchwardest, 
cbapelwarden  or  chapel  wardens,  of  the  township,  hamlet,  or  chapelry, 
binding  such  poor  apprentice,  or  granting  such  certificate  of  settle- 
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been  heretofore  signed  and  executed,  or  which  may  hereafter  be  signed 
and  executed,  by  the  overseers  of  the  poor  of  any  township,  hamlet, 
chapelry,  or  place,  and  the  churchwarden  or  churchwardens,  chapel- 
warden  or  chapelwardens,  acting  for,  or  appointed  in  respect  of,  such 
township,  hamlet,  chapelry,  or  place,  or  the  major  part  of  them,  shall 
be  deemed  and  taken  to  be  as  good,  valid,  and  effectual,  as  if  the  said 
indentures  and  certificates  had  been  signed  and  executed  by  such 
orerseera  and  churchwardens  of  the  parish  wherein  such  township, 
bamlet,  cbapelry,  or  place  is  situate,  or  the  major  part  of  them. 
Provided  always,  that  nothing  herein  contained  shall  be  construed  to 
•her,  impeach,  or  affect  the  settlement  of  any  person  for  whose  re- 
moral  any  order  of  justices  shall  have  been  duly  made  before  the 
paaaing  of  this  act." 

Astaming,  then,  that  the  certificate  is  regular  in  point  of  form,  and 
that  all  the  steps  necessary  to  carry  it  into  effect  hare  been  complied 
with,  it  remains  to  be  seen  what  are  its  consequences  in  ordinary  cases, 
and  how  it  is  discharged. 

And  first,  of  the  immediate  operation  and  consequences  of  granting 
•  certificate. 

A  certificate  given  to  two  persons,  as  man  and  wife,  though  they 
afterwards  tarn  out  not  to  have  been  legally  married,  is  good,  if  there 
were  no  fraud  intended,  and  the  parties  are  ignorant  of  the  irregularity, 
mch  faciB  being  ascertained  from  circumstances,  and  found  by  the 
jottices  («?). 

A  certificate  is  conclusive  between  the  parish  certifying,  and  the 
pttrish  to  which  the  certificate  is  granted ;  but  as  between  the  certify- 
ing parish,  and  any  third  parish,  all  matters  remain  open  to  investiga- 
tioo  and  controversy ;  the  certificate  only  operates  to  the  security  of 
the  particular  parish  intended;  and  the  certificated  person  is  not 
exchided  by  it  from  acquiring  a  settlement  in  another  parish,  in  the 
eeme  manner  as  if  no  certificate  existed  (x). 

Hie  statate  does  not  require  any  particular  direction ;  and  therefore 
it  ii  efiectual  to  its  purpose,  whether  addressed  to  any  particular  place, 
or  addressed  in  general  terms,  or  not  addressed  at  all,  provided  it 
contains  an  acknowledgment  of  the  settlement  of  the  persons  certified 
for  (y).  In  the  words  of  Lord  Kenyon^  however,  as  a  certificate  is  not 
a  transferable  instrument  from  one  parish  to  another,  which  having 
performed  its  .duty  in  one  place,  can  be  assigned  to  another  (z),  (for 


i: 


w)  2  Bott,  578.  (y)  2  Stn.  1163. 

W)  id.  584.  (j)  R.  T.  UUington,  1  East,  R.  438. 

3  G 
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theo  it  «ould  operate  u  a  licenie  to  mgnncy,)  there  miiM  be  a  for- 
tieular  pariih  id  contemplatioD  at  the  time  of  grentii^  it  (a). 

DUckarge  i^fa  Ctrti/icaU  and  AbattJoHmtml.l — We  come  dcxI  to 
the  coiuidentioD  of  the  meant  bj  which  a  certiScate  may  be  wboHj 
diacharged. 

Tbey  are  various :  a*,  appTenticeabip,  or  fairing  and  aerrice  ta  «^ 
third  paritk  {b) ;  an  order  of  remoral  by  jnaticea  (c)  ;  desertioa  <■ 
abandoomcnt  of  the  certificate  by  the  psny  certified  (d) :  the  leniiif 
of  a  tenement  of  the  ralue  of  lOt.  per  onnhm  ;  the  purchaMoTn 
estate  for  30/. ;  and  also  the  acquisition  of  an  estate  by  descent,  ■>■ 
liage,  or  operation  of  law  (t). 

With  respect  to  a  certificated  person  becoming  poaseased  of  an  tUtU 
by  operation  of  law,  the  general  comprebensire  rule  b,  as  bs*  beta 
noticed  in  a  preceding  page,  that  "  any  person  who  haaaaesttttt' 
freehold,  copyhold,  or  for  years,  by  act  of  law  (as  descent,  marfiip, 
executorship,  or  administration)  may  dwell  upon  it  as  his  own;  ii' 
is  not  removable;  and  gains  a  settlement  if  he  continue  forty  di^ 
though  under  10/.  per  annum ;  but  he  mast  abide  forty  days  ia  ofils 
to  gain  such  settlement "  (/). 

And  where  a  cottage  was  devised  by  will  to  a  certificated  poMa, 
"  to  live  in  during  hit  Hft,"  it  was  held,  with  residence,  to  diick^ 
the  certificate  (;). 

And  a  purchase,  which,  if  not  pecuniary,  is  of  itself  sufficient  to  pm 
a  settlement,  is  of  course  su£Gcient  to  dischai^  a  t:ertificate(A).  A 
certificate  may  also  be  abandoMad,  though  the  party  do  not  coaait 
any  of  the  acts  which  actually  go  to  diackaryt  it;  as  where  a  catlifr 
caled  person  leaves  the  parish  to  which  he  is  certificated  fat  a 
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/        Wkai  Permmi  are  Comprehended  U  a  Certificate.]  —If  a  certificate 

be  not  either  discharged,  or  abandoned  by  any  of  the  modes  aboTe 

pomted  out,  its  general  operations  are  *'  that  it  extends  to  poor  of  all 

denomioations ;  to  legitimate  children  bom  of  certificated  persons  after 

the  granting  thereof;  to  a  second  wife  taken  after,  and  to  her  children 

bom  after,  the  granting  thereof"  (k).   It  does  not,  however,  extend  to 

a  bastard  bom  after,  except  in  the  case  of  the  mother  being  pregnant 

with  it  at  ike  time  of  granting  the  certificate,  such  certificate  referring 

■pecially  to  snch  child  in  ventre  ta  mere  {I);  nor  to  grandchildren 

(unless  specifically  under  the  protection  of,  and  part  of  the  family  of, 

the  grandfather,  or  themselves  being  bdividually  named);  nor  to 

diOdren  grown  to  maturity,  and  emancipated  (m). 

To  expatiate  on  points  established  by  a  long  succession  of  determi- 
nations, to  be  found  in  all  the  books  which  treat  of  the  duties  of  justices, 
is  not  within  the  design  of  this  work.  A  very  few  decisions,  which 
relate  mtber  to  considerations  oruts^  out  of  certificates,  than  to  the 
direct  operations  of  certificates  themselves,  or  to  the  voluntary  dere- 
lietioQ  of  them,  must  conclude  this  subject. 

In  April,  1790,  M.  B.  father  of  pauper  J.  B.,  being  resident  in  Leek 
WoottoDy  went  from  thence  with  his  family,  of  which  J.  B.  the  pauper 
was  one,  to  reside  with  M.  B.'s  father,  at  Milverton,  who  rented  a 
tenement  there  at  61,  per  annum,  but  of  the  value  of  10/.  per  annum. 
M.  B/s  lather  died,  leaving  a  will,  by  which  he  devised  his  interest  in 
die  tenement  to  his  son  M.  B.  and  appointed  him  executor.  M.  B. 
remained  in  this  tenement  many  years.  In  1791,  and  while  he  was  so 
in  poBseasiony  he  applied  to  Leek  Wootton  for  a  certificate,  which  the 
parish  officers  granted  him,  acknowledging  himself,  his  wife,  (J.  B. 
the  present  pauper,  then  about  twelve  years  old,)  and  other  chiklren 
iy  namte.  J.  B.  continued  to  reside  with  his  &ther  M.  B.  at  Milverton 
on  this  tenement  five  years  after  the  death  of  his  grandfather,  but  never 
gained  any  settlement  in  his  own  right. 

The  question  for  the  court  was,  whether,  M.  B.  the  father,  having 
gained  a  settlement  at  Milverton  by  his  occupation  of  the  tenement  of 
101.  per  annum  value,  subsequent  to  being  certificated  by  Leek 
Wootton,  his  son  (the  present  pauper  J.  B.)  could  gain  a  derivative 
lettlement  from  his  father,  having  been  inserted  by  name  in  the  certi- 
ficate, and  therefore  resident  under  it  suo  jure,  and  not  as  part  of  his 


{k)  Burr.  S.  C,  182,  314  ;  2  Bott,      S.  C.  650. 
580, 593.  (m)  R,  v.  Darlington,  i  T.  R.  797. 

(0  It.  w.Mktkmt,  7  T.  R.  362 ;  Burr. 

3  G  2 
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fiUber's  femily.  All  the  precedbg  esses  were  commented  oq  in  ibe 
course  of  the  discussioD.    The  jud^ent  was  in  substance  as  fbUon. 

After  remarlcinir  upon  some  discrepancies  among  the  fonner  detei- 
mioatioDS,  Lord  Elleitborough,  C.  J.,  said,  "  There  ia  nothing  in  ik 
statute  which  requires  the  nomination  of  the  constituent  parts  of  i 
&roily.  It  is  mere  artiflcial  reasoning  which  makes  the  distioctiM 
between  such  of  the  children  as  are,  and  such  as  are  not,  nuned  is 
the  certificate  ;  a  distinction  which  the  act  itself  does  not  make.  Ilea 
as  the  child,  though  named,  was  still  to  be  considered  only  as  a  con- 
stituent part  of  the  bmily,  it  brings  it  to  the  question,  '  Whether  be 
was  ousted  of  his  derivative  settlement  from  his  fother  V  Upon  tliil 
point  the  language  of  Lord  Mansfield  is  founded  in  reason,  and  sot 
opposed  by  the  act,  viz.  that  the  children  of  all  parents  must  hare  tk 
settlement  of  the  father,  until  they  acquire  another  for  themselves.  I 
tbinic,  therefore,  the  pauper  in  this  case  was  not  repelled  from  bit 
father's  settlement  by  the  circumstance  of  having  been  bamed  in  tbt 
certi6cate." 

Le  Blanc,  3.  "  The  cases  of  TMtert<m  and  Bathfatton  have  sot 
decided  that  the  son  coming  into  a  parish,  and  continuing  as  put  til 
his  father's  family  under  a  certiScate,  is  not  capable  of  having  hii 
derivative  settlement  ihifl  with  his  father's  settlement ;  but  only  tbit 
the  settlement  of  a  child  ttamed  in  the  certificate,  who  had  ceoW 
to  be  part  of  his  father's  femily,  shouU  not  shift  with  that  of  bii 
lather.  Here  the  pauper  continued  part  of  his  father's  iamily,  sod 
had  gained  no  settlement  of  his  own.  His  being  named  in  the  certi- 
ficate, therefore,  does  not  prevent  the  shifting  of  his  settlement  wA 
his  father's." 

BnyUy,  J.  "  It  is  said,  indeed,  that  hy  tlic  worth  of  llje  acl,  tW 
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Pauper  certificated  as  part  of  his  father^s  family ^  but  not  by  name; 
put  out  apprentice  in  the  certifying  parish,  leaving  his  father's  house 
and  serving  for  seven  years,  then  returning  and  serving  with  his 
master's  consent  the  remainder  of  his  term  in  the  certified  parish,  but 
not  returning  to  his  father  s  house ,  arriving  at  twenty-one  years  of 
age,  and  hiring  himself  for  a  year,  and  serving  the  same  in  the  certified 
parish,  is  emancipated,  and  gains  a  settlement  in  such  certified  parish 
by  such  hiring  and  service  (p). 

Relief,  how  far  Evidence  of  Settlement,] — Before  closing  the 
subject  of  settlement,  it  is  necessary  to  say  a  few  words  on  a  species 
of  evidence,  which  has  not  unfrequently  been  adduced,  for  the  pur- 
pose of  raising  an  acknowledgment  of  settlement  by  inference ;  viz, 
the  fact  of  a  pauper,  or  his  family,  having  been  relieved  by  the  officers 
of  a  particular  parish  while  resident  in  it,  in  order  to  found  upon  that 
fact  the  inference,  that  such  relieving  was  an  acknowledment  of 
settlement  there.  But  though  such  an  occurrence  may  operate  occa- 
sionally by  way  of  confirmation  of  other  evidence,  of  itself,  singly,  it 
is  none  (q). 

Relief,  indeed,  given  by  the  officers  of  a  parish,  to  a  pauper  resident 
in  another  parish,  is  primd  facie  evidence  of  settlement  in  the 
former  (r)  :  for  in  such  an  instance,  it  cannot  have  been  as  casual 
poor,  that  they  relieved  him  ;  and,  therefore,  especially  where  the  re- 
lief has  been  frequently  or  systematically  given,  it  amounts  to  that 
sort  of  admission,  which  must  be  rebutted  by  strong  evidence  of  an 
opposite  tendency,  to  overturn  the  obvious  presumption.  In  one  case, 
eridence  of  birth  was  offered  to  rebut  it,  but  the  court  observed,  that 
birth  was,  of  all  evidence  of  settlement,  the  weakest(«). . 

*'  It  is  important  on  subjects  of  this  kind  that  there  should  be  one 
uniform  rule,  so  far  as  is  consistent  with  law;  and  the  rule  having 
been  once  laid  down,  that  the  bare  fact  of  giving  relief  to  a  pauper 
within  the  parish  was  no  evidence  of  his  settlement  there,  because  it 
might  be  given  to  him  as  casual  poor,  it  is  proper  to  abide  by  it.  If 
relief  were  offered  in  this  manner  for  any  length  of  time,  it  might  give 
occasion  to  different  inferences ;  either  that  the  party  receiving  was  a 
settled  inhabitant,  or  mcrelv  that  his  settlement  could  not  be  known. 

(ji)  J2.  ▼.  3for/«y,  2  M.  &  S.  417.  and  the  court,   though   of  a  different 

(jq)  R.  T.  Coleortout  1  B.  &  Adol.  25.  opinion,  refused  to  disturb  their  dec!- 

(r)  J2.  ▼.  Edwitutone,  8  fi.  &  Cr.  sion. 

671.     There  relief  had  been  once  giyen,  {$)  R.  ?.  Wakefield,  5  East,  R.  335 ; 

and  though  it  was  refused  afterwards,  R.  v.  Stanleyt  15  East,  R.  351. 

the  feffioiis  held  the  settlement  gained, 
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TiMt  would  bring;  it  to  an  Kltemative  c«m,  on  vbich  the  miioii  aigbt 
draw  their  own  coocliuioB,  and  the  difficulty  wonld  still  exiit.  Upoa 
tlia  whole,  therefore,  it  ii  the  better  rale  to  adopt,  to  saj,  that  it  don 
not  amount  to  evidence  of  the  Mttlement.  There  would  be  great  ■>• 
policy  in  allowing  it  to  have  weight :  for  if  parish  officen,  by  pnf 
relief,  were  to  make  evidence  against  themselves,  as  to  the  iettl»Ktf 
of  the  pauper,  they  would  perform  their  duty  to  casual  poor  with  grett 
reluctance"  (0- 

Ordtr  of  Removal  unapptaled  o^auuf.]— Acquiescence  in  an  wdtr 
of  removal  has  b1m>  the  effect  of  ackoowledgiog  the  pauper's  Mttk- 
ment  to  be  in  the  parish  to  which  the  removal  is  made,  in  a  vat 
eateniive  degree  than  the  above  instaDces  of  like  ackoowledgniaL 
But  as  such  acquiescence  does  not  of  itself  constitute  the  setUesMst, 
and  is,  more  properly,  evidence  of  it  only,  it  will  be  considered  hen- 
after  («). 


SECTION  xin. 

Or  THE  TaiAL  AND  Detxehihatiok  of  Appeals  aoainbt  Osseu 
or  Removal;  and  hebein  or  Amendments  at  the  Sessioxs. 

Tbe  6rst  step  on  the  hearing  of  appeals  against  orders  ofremovsla 
to  prove  the  service  of  the  uoticeofappeal,  andof  the  state  meat  of  tfat 
grounds  of  appeal  by  the  appellants;  unless  they  are  admitted.  Ik 
appellants  should  then  produce  the  original  order,  unlesi  it  it  alresdj 
filed  ;  or,  if  a  copy  only  has  been  served  on  them,  they  should,  havisg 
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sxamiae  proofs  relating  thereto,  aDd  make  such  determinations  as  if 
there  had  not  been  any  defect  or  want  of  form." 

On  this  act  it  might  have  been  supposed  (as  observed  by  Lord 
Kmnftm)  *'  that  if  the  legislature  had  been  asked  what  was  their  inten- 
tion in  passing  it,  they  would  have  said,  they  meant  that,  if  upon 
inquiry  it  appeared  that  the  pauper  had  been  removed  to  his  proper 
pmsh,  the  sessions  should  have  power  to  correct  all  defects  in  the 
order.''  But  a  more  limited  construction  has  unfortunately  been  put 
npon  the  statute;  and  it  has  been  holden,  that  if  the  order  be  defec- 
live  on  the  fieice  of  it  in  any  matter  of  substance y  as,  if  it  omit  the  state- 
ment that  the  removal  is  upon  the  complaint  of  the  parish  officers ;  or 
omit  the  statement  that  the  pauper  was  actually  chargeable ;  or  omit 
lo  show  the  jurisdiction  of  the  removing  justices ;  the  sessions  cannot 
amend,  even  by  facts  proved  before  them,  and  the  order  must  be 
qvashed  («?).  But  the  substitution  of  the  name  of  one  parish  for  the 
other,  obviously  by  the  mistake  of  the  clerk;  as  where,  after  an 
adjudication  that  the  settlement  was  Luggershall,  an  order  directed 
the  pauper  to  be  carried  to  Harrow,  has  been  holden  amendable  by 
the  sessions  within  the  statute  (or). 

So  the  sessions  were  held  entitled  to  amend  an  order  directed  to  the 
churchwardens  and  overseers  of  the  parish  of  L.,  which  was  not  a 
parish,  but  a  vill,  and  without  churchwardens  (y).  So  as  to  an  order 
directed  to  the  churchwardens  and  overseers  of  the  township,  instead 
of  the  parish  of  B.,  where  it  appeared  that  there  were  several  townships 
in  the  parish  of  B.,  of  which  the  township  of  B.  was  one  without  sepa- 
rate overseers,  and  the  parish  maintained  its  poor  collectively  (z). 

An  order  of  removal  to  the  parish  of  L.  was  directed  **  to  the 
efanrchwardens  and  overseers  of  L."  That  parish  had  no  such 
officers,  being  divided  into  three  hamlets,  A.,  B.,  and  C,  each  main- 
taining its  own  poor  and  having  separate  officers.  Pauper,  with  the 
order,  was  delivered  to  the  officers  of  the  hamlet  A.,  who  gave  notice 
of  appeal  as  '*  officers  of  the  hamlet  of  A.,"  and  reciting  the  order  to 
be  for  removal  to  the  hamlet  of  A.  in  the  parish  of  L.  Held,  that  the 
appeal  should  have  been  heard  at  sessions  (a). 

But  the  sessions  cannot  amend  defects  in  substance,  as  where  it 
does  not  sufficiently  appear  on  the  face  of  the  order,  that  the  justices 

(w)  R.  ¥.  Great  Bedwin,  Barr.  S.  C.  6  Dowl.  &  Ry.  627. 

1(>3.  (r)  R,  T.  BingUif,  2  Nev.  &  Man. 

(jr)  JS.T.  Harrow-<m-tk€'Hillf2 Boit,  103  ;  4  B.  &  Adol.  5H7,  n. 

706.  (a)  R.  T.  Carmarthentkire  (Justice), 

(y)  R.  T.  Amiteck,  4  B.  &  Cr.  757;  4  B.  &  Adol.  563 ;  1  Nev.  &  Man.  368. 
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mftkin^  the  order  had  jiirisdictioD(6),  or  that  K  was  made  on  con 
plaint  of  the  parish  officers,  or  that  the  paaper  was  adjudged  to  li 
actually  chargeable  (c). 

But  since  4  &  5  W,  IV.  c.  76,  the  ses»oiu  cannot  on  appeal  eiti 
iDto  any  objection  to  an  order  of  removal  fer  defects  on  the  hce  of  i 
whether  of  form  or  substance,  which  are  not  stated  in  the  notice  of  ll 
grounds  of  appeal.  An  order  of  removal  for  removing  a  bther  si 
his  children  is  not  necessarily  void,  for  the  children  may  neither  bsi 
been  baptized ,  nor  acquired  names  by  reputation  ;  but  whether  such 
defect  might  be  amended  by  the  sessions  is  not  decided  {d). 

Rules  of  Evidence, — Effect  of  Order  of  Itewumat  uMfftdt 
againit.'l — In  general,  the  rules  of  evidence  are  the  same  on  the  Hi 
of  appeals  against  orders  of  removal  as  on  civil  trials  or  criminal  pn 
secutions :  but  it  is  proper  to  state  the  effect  of  a  previous  ordet 
removal.  Such  order,  if  good  on  the  face  of  it,  u  well  as  eiecnli 
and  unappealed  from,  is  conclusive  against  the  parish  on  which  it 
made,  as  to  the  setdement  at  the  time  it  bears  date,  against  all  tl 
world  (e),  even  when  the  pauper  vas  residing  there  under  a  certil 
cate  {,f).  It  is  conclusive  as  to  the  marriage  of  parties  removed  hj 
as  man  and  wife  (9) ;  of  the  legitimacy  of  children  whom  it  DBmes(il 
of  the  settlement  of  afler  born  children  of  the  marriage  so  esttblid 
ed  (t) ;  of  the  settlement  of  the  husband  when  it  removes  the  wife  t 
name,tlioiigh  not  describing  her  as  such  (_;') ;  and  even  of  the  husbaad 
settlement,  when  it  removes  his  wife  as  a  widow,  under  the  suppoi 
tion  of  his  death ;  for  it  is  presumed  that  she  was  removed  to  d 
place  where  be  was  settled  (A).  But  it  \s  not  conclnsive  as  to  a  K 
who  is  not  mentioned  in  the  order,  and  who  did  not  st  the  time  Sir 
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a  part  of  his  father's  family  (/).  We  have  seen  that  parish  officers  and 
lated  inhabitants  may  now  give  evidence  on  the  trial  of  appeals  (m) ; 
and  that  respondents  cannot  now  introduce  new  facts  in  proof  entirely 
dehors  those  stated  in  the  examination  delivered  by  them  to  the  ap- 
pellants ;  for  they,  if  apprised  of  them  before,  might  have  thought  them 
true,  and  forborne  appealing,  or  deemed  them  false,  and  prepared  to 
dispute  them  (n). 

Producing  the  Pauper.] — The  appellants,  having  been  served  with 
the  usual  notice  to  produce  the  pauper,  ought  now  to  produce  him,  or 
to  show  that  his  absence  is  not  occasioned  by  their  connivance  or  de- 
faaU(o).  But  Mr.  Nolan  suggests,  that,  where  the  evidence  of  the 
pauper  is  required  to  sustain  the  order,  it  is  safer  to  subpoena  him  as 
a  witness  (p).  Where  he  is  not  produced,  and  the  appellants  show 
that  he  has  absconded,  the  court  will  respite  the  appeal  to  the  next 
•esfions,  directing  the  appellants  in  the  meantime  to  make  diligent 
■earch  after  him.  If  he  be  not  then  forthcoming,  the  sessions  will 
sometimes  confirm  the  order,  considering  it  to  be  the  duty  of  the  ap- 
pellants to  bring  him  ;  but  it  seems  doubtful  whether  they  ought  to  do 
to,  as  the  appellants  have  not  the  custody  of  his  person,  and  the  re- 
spondents, knowing  that  they  must  support  their  order,  ought  to  have 
sabpoenaed  him  as  a  witness. 

Right  to  Begin,  and  Reply.] — If  the  prder  be  good  in  point  of  form, 
the  burden  of  supporting  it  lies  on  the  respondents,  by  showing  the 
pauper  to  be  settled  in  the  parish  to  which  the  removal  was  made  (q) ; 
and  their  leading  counsel  having  opened  his  case  to  the  bench,  he  with 
his  junior  calls  the  witnesses,  subject  to  tlie  ordinary  rules  of  evidence. 
At  some  sessions  the  witnesses  are  examined  before  the  counsel's  ad- 
dress ;  but  it  seems  the  proper  course,  as  it  is  the  general  practice, 
that  even  if  the  respondents*  primd  facie  case  is  admitted  by  the  ap- 
pellants, and  the  latter  consequently  begin  in  fact  by  calling  evidence 
to  establish  a  subsequent  settlement,  the  respondents  should  have  the 
general  reply. 

And  it  appears  the  better  opinion,  that,  though  since  the  new  poor 
law  the  settlement  relied  on  by  the  respondents  may  not  be  expressly 


(I)  R.  ¥.  Soutkowron,  1  T.  R.  353.  (o)  2  NoUd,  539,  4th  ed. 

(m)  Ante,  p.  557.  {p)  Id.  ibid.  n.  2. 

(«)  h.  ¥.  Misterton  (Inh.),  ante,  p.  {q)  R.  St.  Mary,  Bwerley  (Ink.), 

734,  MS8.  1  B.  Ik  Adol.  201. 
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traversed  in  the  wrilten  grounds  of  appeal 
prove  it  at  l!ie  hearing,  and  consequently 
and  have  the  general  reply.  This  seenu 
primi  facie  case  be  adoiitted  at  the  hearing, 
to  call  evidence,  they  are  exposed  to  the  ria 
•howing. 

ir  the  respondeaU  begin  by  launching  t 
it  is  admitted,  and  the  appellants  set  up 
which  the  respondents  contradict  by  othei 
counsel  has  a  right  of  reply,  hut  to  the  ni 
dents  only  ;  and  the  respondents'  counsel  h 
one  case,  vhere  the  respton dents'  case  was 
lants  went  through  theirs,  to  prove  a  sul 
ment  elsewhere,  tlie  respondents'  advocate 
his  adversary's  case,  before  calling  his  witn 
the  sessions  refused  to  hear  them,  treating 
the  practice  of  that  session,  and  saying  he 
insufficiency  of  that  of  the  appellants ;  an 
moval.  The  court  of  king's  bench  did  not 
sessions  in  point  of  practice ;  but,  as  no  ca 
respondents  had  not  been  altogether  exch 
not  interfere  by  mandamus  (r). 

If  the  pauper  is  called  for  the  responde 
may  of  course  cross-examine  him  generally 
will  succeed  if  they  can  show  the  pauper 
parish  than  their  own,  it  is  the  more  conve 
tice  of  8ome  sessions,  not  to  allow  tlie  appet 
settlement  on  such  cross-examination  ;    b 


AGAINST   ORDERS   OF    REMOVAL. 


827 


must  be  that  which  is  stated  in  the  examination  or  statement  of  grounds 
of  appeal,  it  may  be  supported  by  any  number  of  witnesses  or  amount 
of  documentary  evidence  which  either  party  may  think  fit  to  adduce ; 
nor  are  the  respondents  bound  to  call  the  witnesses  examined  before 
the  justices,  or  to  rest  content  with  their  testimony  if  called. 

An  order  of  removal  confirmed  on  an  appeal  on  the  merits,  is  a 
judgment  in  rem^  conclusive  of  the  settlement  of  the  pauper  at  that 
time  being  in  the  respondent  parish  {$).  But  such  an  order  quashed 
on  the  merits,  though  conclusive  between  the  contending  parishes  as 
fcr  as  it  goes,  merely  proves,  that,  at  the  time  it  was  quashed,  the 
parish  against  which  it  was  made,  was  not  bound  to  receive  the  pauper. 
It  is,  therefore,  only  primd  facie  evidence  that  he  was  not  then  settled 
there;  for  it  may  have  been  quashed  on  that  ground,  or  because  he  was 
hremovable,  or  not  actually  chargeable  when  the  order  was  made  (/). 
In  either  case,  if  a  second  order  be  made,  which  would  primd  facte 
■een  to  militate  against  the  first,  but  which  may  be  good  firom  subse- 
quent occurrences,  the  second  order  ought  to  recite  the  first,  and  set 
finrth  the  matter  on  which  it  is  founded  (u). 

If  an  order  of  removal  be  quashed^  not  on  the  merits,  but  for  the 
special  ground  of  a  defect  in  form,  or  because  the  pauper  was  irre- 
movable, or  not  actually  chargeable,  and  this  appears  as  it  ought  to  do 
by  special  entry  on  the  face  of  the  judgment  of  the  sessions,  in  order 
to  tare  the  expense  of  calling  witnesses  on  trying  a  second  appeal  (v), 
the  judgment  will  conclude  nothing ;  and  even  where  there  is  no  special 
entiy,  it  is  no  estoppel ;  for  it  is  competent  to  the  party  against  whom 
such  a  judgment  is  produced  to  show  by  parol  that  the  order  was 
qnashed  on  a  ground  foreign  to  the  merits,  e,  g,  that;  at  the  time  of 
making  it,  the  pauper  was  irremovable  from  his  own  tenement,  which 
he  has  since  sold  («;).  It  has  been  said  that  where  an  order  is  quashed 
generally,  merely  because  respondents  decline  going  into  their  case, 
that  is  a  decision  on  the  merits  (x),  and  conclusive. 


Judicial  Power  of  Justices,] — The  justices  are  not  only  the  sole 


(«}  Per  Fotttr,  J.,  in  R.  ▼.  Braden- 
kmm,  Burr.  Sett.  C.  394.  See  5  B.  & 
Adol.  533. 

(0  5  B.  &  Adol.  533,  R.  v.  Wick 
Si.  Lmwrenee ;  2  Ne?.  &  Man.  300. 

(«)  See  n.  (t). 

(v)  Ant€f  p.  657.  See  per  Pattuon, 
J.,  5  B.  &  Adol.  539. 

(w)  Os^korpt  ▼.  Diaeworth,  Stra. 
1256 ;  Burr.  S.  C.  261,  appraved  in  R, 


▼.  Wick  St.  Lawrence  (Inh.),  5  B.  & 
Adol.  526  ;  R.  v.  Wheelock,  5  B.  &Cr. 
511. 

(*)  Per  Coleridge,  J.,  Reg.  v.  Church 
Knowle  (Jnh,),  7  Ad.  &E.  471  ;  2Ney. 
&  P.  359  ;  this  may  be  otherwise,  if  they 
secure  the  appellants  from  being  misled, 
by  acquainting  them  precisely  with  the 
ground  on  which  they  withdraw  the 
order. 
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judge*  of  the  efiect  of  evtdence  sddueed  on  «ppeals,  batoTiUid 
iDiNibility :  no  bill  of  exception!  lies  against  their  detenniiiatioD  o 
soy  point  whicb  may  arise  in  the  course  of  the  trial  (y) ;  and  i(  the 
should  reject  evidence  on  a  raisapprehension  of  the  practice  of  tbe 
own  court,  or  on  a  mistaken  view  of  a  rule  of  law,  without  sending  « 
B  case  to  the  court  above,  the  latter  court  will  not  interpose  by  sundi 
mti(  to  direct  a  review  of  tlieir  decision  (z) .  For  that  would  be  in  fsctl 
grant  a  new  trial,  which  tbe  conn  above  has  not  jurisdiction  to  do(s| 
But  if  they  hear  one  side,  and  altt^ther  refuse  to  hear  the  other, 
seemi  a  mandamus  may  issue  as  if  the  case  had  not  been  bend  ■ 
all  (A). 


Judgment  to  Confirm  or  Qutuk  the  Order  of  Kemoval.'] — ^Tleool 
legal  judgment  which  can  be  pronounced,  is  simply,  that  the  order  b 
confirmed  or  quashed  ;  and  may  be  given  or  altered  at  any  time  darisj 
the  same  session,  or  an  adjournment  of  it  (c):  for  they  cannot  supened 
or  suspend  it,  and  make  or  add  an  original  order  of  their  own,  r.  j 
for  removing  the  pauper  back  to  the  respondent  parish  ((/),  or  to  sa; 
other  parish  (e).  But  where  they  quash  an  order  of  removal  for  fbno 
only  a  special  entry  should  be  made  accordingly  (^).  A  judgnKO 
for  quashing  an  order,  if  so  entered  by  mistake  for  any  other  orde 
pronounced  by  tbe  justices,  can  only  be  corrected  at  the  same  sessioDi 
or  at  an  adjournment  of  them ;  for  the  queen's  bench,  not  being  i 
court  of  error  from  that  court,  will  not  correct  its  judgment,  thooghi 
will  compel  it  (o  arrive  at  one  by  hearing  and  deciding  on  an  Bppe&l(y) 


bat  reftucd  to  besr  tha  o 
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The  rules  of  proceeding  on  appeals  against  orders  of  removal ;  of 
collecting  the  votes ;  and  of  pronouncing  the  judgment,  are  similar 
to  those  in  other  cases  of  appeal. 

Costs.] — The  question  of  costs  on  these  appeals  will  be  considered 
generally  in  Chap.  XIII.  It  may  be  sufficient  to  mention  here,  that 
the  allowing  any  expenses  of  prosecuting  an  appeal  against  an  order 
of  removal,  stands  on  the  necessity  of  investigating  settlement  ques- 
tioiiSy  which  was  introduced  by  13  &  14  C.  II.  c.  12  (antef  Chap.  XL 
sect.  1)  {h). 

Removing  Paupers  back  after  Order  Quashed  on  Appeal.] — After 
the  determination  of  an  appeal  against  an  order  of  removal,  by  quash- 
ing the  order,  if  the  paupers  are  unable  or  unwilling  to  return  of 
themselves  to  the  removing  parish,  it  seems  that  the  place  where  they 
mre  cannot  be  lawfully  rid  of  them  without  another  order  of  the  justices 
of  that  place,  setting  forth  the  matter  specially ;  for  to  make  such  order 
is  bat  an  execution  of  the  order  of  sessions,  which  could  not  otherwise 
be  carried  into  effect,  because  it  is  out  of  the  jurisdiction  of  sessions 
to  make  an  order  of  removal  (t). 

(A)  R.  T.  Bste*  (Ju»tiee9)t  4  T.  R.  (t)  HomtonY.  South  Bevertom,  Comb. 

594.  401. 
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CHAPTER  XII. 

OF  CERTIFICATES  AND  CONVICnONS  OF  JUSTICES  AND  APFUU 
AGAINST  THEM ;  WITH  PRECEDENTS  OF  OBDERS  OP  JDSnCH 
AND  CONTICTIONS  IN  PARTICULAR  CASES. 


SECTIOXS. 

l.—CtrliftMlM  tf'Jutiieti  to  Q»ar1tr  Smtitma  te  oritr  l»  DIttrtiaf  W  Bhff^ 

Higlneay  luidtr  b  l(  B  W.  IV.  c.  bft.  nd  J»tmb  fimtt  tktm. 
11— Prtttdaiit  nf  Ordtn  nf  Jutlitf  in  Ptilj  Sumou  ripnthig  Affrf^at, 

and  Gaodt  Frttiiditle»tly  Stmmtd. 
III. — 0/  Camietiom  by  Jiulieti  in  GenmU,  and  Apptatt  Mfaintt  tktm. 
rf.^Prieedenlt  nfCaa^tiauin  Partinter  Omw. 


Cbrtificates  of  Two  Jqbticbs  poh  Ditertino  ok  Stoppiho  Higb- 
ways  under  5  &  6  w.  iv.  c.  50,  and  appeau  aoaikst  tbm. 
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among^  the  recordt  of  the  quarter  seMiont.  An  appeal  is  given, and  a 
jury  of  twelve  disinterested  men  out  of  the  panel  returned  to  senre  at 
llie  sessions  is  to  determine  whether  the  new  highway  is  nearer,  and 
more  commodious  to  the  public,  or  whether  the  old  one  is  unnecessary, 
or  the  appellant  is  injured  or  aggrieved. 

Application  to  Justices  by  Vestry  or  Private  Person  in  Order  to 
Stopping  Highway,'] — By  5  &  6  W.  IV.  c.  50,  it  is  enacted  (a),  that 
when  the  inhabitants  in  vestry  assembled  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted,  or  turned,  either  entirely, 
<ff  reserving  a  bridleway  or  footway  along  the  whole  or  any  part  or 
parts  thereof,  the  chairman  of  such  meeting  shall,  by  an  order  in 
writing,  direct  the  surveyor  to  apply  to  two  justices  to  view  the  same, 
and  shall  authorize  him  to  pay  all  the  expenses  attending  such  view, 
and  the  stopping  up,  diverting,  or  turning  such  highway,  either  entirely 
or  subject  to  such  reservation  as  aforesaid,  out  of  the  money  received 
bj  him  for  the  purposes  of  this  act. 

Provided  nevertheless,  that  if  any  other  party  shall  be  desirous  of 
stopping  up,  diverting,  or  turning  any  highway  as  aforesaid,  he  shall, 
by  a  notice  in  writing,  require  the  surveyor  to  give  notice  to  the  church- 
wardens to  assemble  the  inhabitants  in  vestry,  and  to  submit  to  them 
the  wish  of  such  person ;  and  if  such  inhabitants  shall  agree  to  the 
proposal,  the  said  surveyor  shall  apply  to  the  justices  as  last  aforesaid, 
for  the  purposes  aforesaid,  and  in  such  case,  the  expenses  aforesaid 
shall  be  paid  to  such  surveyor  by  the  said  party,  or  be  recoverable  in 
the  same  manner  as  any  forfeiture  is  recoverable  under  this  act :  and 
tlw  said  surveyor  is  hereby  required  to  make  such  application  as 
aforesaid. 

View  of  Highway  by  Justices — Notices  of  Diverting  or  Stopping 
ii'^ Certificate  of  Justices y  tvith  Plan  of  Highway,] — When  it  shall 
appear  (6)  upon  such  view  of  such  two  justices  of  the  peace,  made  at 
the  request  of  the  said  surveyor  as  aforesaid,  that  any  public  highway 
may  be  diverted  and  turned,  either  entirely,  or  subject  as  aforesaid, 
ao  as  to  make  the  same  nearer,  or  more  commodious  to  the  public,  and 
the  owner  of  the  lands  or  grounds  through  which  such  new  highway 
lo  proposed  to  be  made  shall  coxisent  thereto,  by  writing  under  his 
hand,  or  if  it  shall  appear  upon  such  view  that  any  public  highway  is 
nnaecessary,  the  said  justices  shall  direct  the  surveyor  to  fix  a  notice  in 

(«)  Sect.  84.    Act  pMsed  SUt  Aag.  1885.       (»)  5  &  6  W.  IT.  &  50,  t.  85. 
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the  form  0(  to  the  effect  of  schedule  (No,  19),  to  this  act  Bniiend{4 
ii  l^ible  characters,  at  the  place  and  by  the  «de  of  each  end  of 
sud  highway  iVom  whence  the  same  U  proposed  to  be  turned, dinrU^ 
or  stopped  up,  either  entirely  or  subject  be  aforesaid,  and  also  xa  am 
the  same  notice  in  one  newspaper  published  or  generally  circulated 
the  county  where  the  highway  so  proposed  to  be  diverted  and  tarot 
or  stopped  up,  either  entirely  or  Bubjecl  as  aforesaid,  (as  the  ca»e  in 
be.)  sltall  lie,  for  four  successive  weeks  next  after  the  said  jusUn 
have  viewed  such  public  hig'hway,  and  to  affix  a  like  notice  on  t 
do»rof  the  church  of  every  parish  in  which  such  higliwayso  propoa 
lo  be  di»erted,  luroed,  or  stopped  up.  either  entirely  or  subject 
afonaaid,  or  any  part  thereof,  shall  lie,  on  four  successive  Sunda 
next  after  tlie  making  such  view  :  and  the  said  several  notices  barini 
bean  so  published,  and  proof  thereof  having  been  given  lo  the  nt 
factKHi  of  the  said  justices,  and  a  plan  having  been  delivered  to  lb( 
U  ihe  same  time,  particularly  describing  the  old,  and  tlie  proposed  atw 
btgb«%y,  by  metes,  bounds,  and  admeasuremeDts  thereof,  (which  plia 
■hall  be  verified  by  some  competent  surveyor,)  the  said  justices  iliall 
ftoceed  to  certify  nnder  their  bands  the  fact  of  their  having  1 
the  highway  as  aforesaid,  and  thai  the  proposed  new  highway  h  netm 
or  Dare  commodious  to  the  public,  and  if  nearer,  the  said  ceitifiotB 
afcall  state  the  number  of  yaid&  and  feet  it  is  nearer,  or  if  moRCon^. 
(codiouf ,  ilie  reason  why  it  is  so  ;  and  if  the  hlehway  is  proposed  lo  be 
stopped  up,  as  unnecessary,  eiiljer  entirely  or  subject  as  aforesaid, 
then  the  ccriilicale  shall  stale  the  reason  wliy  it  is  unnecessary. 

Lini^inp  Cerlijicate,P  Ian,  ^-c.  with  CkTkof  the  Peace, enroUing  axA 
inspf  cling  sanu  .'j — And  (rf)  the  certificate  of  the  said  justices,  togetlier 
with  iho  proof  and  plan  so  laid  before  them.as  aforesaid,  shall,  as  soon  as 
oonvenientiv  niav  be  after  the  making  of  the  said  certificate,  be  lodged 
with  the  clerk  (•{  the  peace  for  the  county  in  which  the  said  hijiliwaj 
is  situated,  and  shall  (,at  the  quarter  sessions  which  shall  be  holden  tot 
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fimit  withm  which  the  highway  so  diverted  and  turned  or  stopped 
mp^  either  entirely  or  subject  as  aforesaid,  shall  He,  next  after  the 
n  of  four  weeks  from  the  day  of  the  said  certificate  of  the  said 
having  been  lodged  with  the  clerk  of  the  peace,  as  aforesaid) 
by  the  said  clerk  of  the  peace  in  open  court,  and  the  said 
together  with  the  proof  and  plan  as  aforesaid,  as  well  as 
oonient  in  Writing  of  the  owner  of  the  land  through  which  the 
highway  is  proposed  to  be  made,  shall  be  enroUed  by  the  clerk  of 
amongst  the  records  of  the  said  court  of  quarter  sessions : 
always,  that  any  person  whatever  shall  be  at  liberty  at  any 
prerioas  to  the  said  quarter  sessions  to  inspect  the  said  certificate 
plan  so  as  aforesaid  lodged  with  the  said  clerk  of  the  peace,  and 
kave  a  copy  thereof,  on  payment  to  the  clerk  of  the  peace  at  the 
of  sixpence  per  folio,  and  a  reasonable  compensation  for  the  copy 
plan. 


tmeluding  different  HighuHiys  in  one  Order  or  CerHficate,] — Pro- 
(e),  that  in  any  case  where  it  is  proposed  to  stop  up  or  divert 
than  one  highway,  which  highways  shall  be  deemed  to  be  so  con- 
together,  as  that  they  cannot  be  separately  stopped  or  diverted 
'writtoat  interfering  one  with  the  other,  it  shall  be  lawful  to  include 
different  highways  in  one  order  or  certificate. 


Quarter  Sessions  may  confirm  Certificate  for  diverting  more  High" 
s  than  one^  wholly  or  in  part.] — Further  proviso  (/),  that  in  the 
I  Cfent  of  any  appeal  being  brought  against  the  whole,  or  any  part  or 
fsrts  of  any  order  or  certificate  for  diverting  more  highways  than  one, 
it  shall  be  lawful  for  the  court  to  decide  upon  the  propriety  of  confirm- 
isg  the  whole,  or  any  part  or  parts  of  such  order  or  certificate,  without 
prejiidice  to  the  remaining  part  or  parts  thereof. 

Persons  aggrieved  by  diverting  or  stopping  Highways  to  Appeal  to 
Qjsarter  Sessions^  on  giving  Ten  Days*  Notice  of  Appeal,  with  State^ 
meut  of  Chrounds  thereof] — Further  proviso  (^),  that  when  any  such 
certificate  shall  have  been  so  given  as  aforesaid,  it  shall  and  may  be 
lawful  for  any  person  who  may  think  that  he  would  be  injured  or 
tggrieved  if  any  such  highway  should  be  ordered  to  be  diverted  and 

-^ — I  ^ I I ,  I       -  

(«)  5  &  6  W.  IV.  c.  50,  8.  86.     See  19  Law  Joum.  Mag.  Cas.  5. 

R.  T.  MUverton,  5  Ad.  &  E.  841  ;  R,  v.  (/)  5  &  6  W.  IV.  c.  50,  f.  87. 

Ihwnikire  {Marpiu),  4  Ad.  &  E.  698.  (p)  Ibid.  sect.  88. 
See  Reg.  ▼.  Stephen  Jones,  Mich.  1840, 

3  II 
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turoed,  or  stopped  up,  eitkei  entirely  or  Mibject  as  afiwesaid,  tod  tw 
new  highway  tetout  and  appropriated  in  lieu  thereof  aa  aforenid, 
if  any  uQDeceuary  highway  abouM  be  ordered  to  be  itopped  u  afgi 
■aid,  to  make  bis  complaiat  thereof,  by  appeal  to  the  jniLlceioti 
peace  at  the  said  quarter  BCMtoni,  upon  ^vin^  to  the  iumjot  I 
daya'  notice  in  writing  of  such  appeal,  together  with  a  atatemnt 
writing  of  the  grounds  of  tucb  appea],  who  ia  hereby  reqnired  will 
ioTly-eight  hours  after  the  receipt  of  such  notice  to  deliver  a  copj 
the  laine  to  the  party  by  whom  be  waa  required  to  apply  to  the  joatii 
to  view  the  said  highway :  provided,  that  in  all  cases  where  the  a 
surreyor  shall  have  been  directed  by  the  inhabitants  in  vestry  aitembl 
to  apply  to  such  Justices  as  aforesaid,  then  the  eaid  surveyor  ihsll  i 
be  required  to  deUver  a  copy  of  such  notice  to  any  party :  pitnid 
abo,  that  it  shall  not  be  lawful  for  the  appellant  to  be  heard  b  sapp 
of  such  appeal  unless  such  notice  and  statement  shall  have  been 
given  as  aforesaid,  noi  on  the  hearing  of  such  appeal  to  go  into  or  gi 
evidence  of  any  other  grounds  of  appeal  than  those  set  forth  ia  is 
statement  as  aforesaid. 

In  Appealt,  Jury  at  Quarter  Seisioiu  to  determine  whether  the  S< 
Highway  ii  nearer  and  more  commodiout  to  the  Public,  oad  whid 
the  old  one  is  unneceuary,  ^c] — And  (h)  in  case  of  such  appeal,  t 
justices  of  the  said  quarter  sessions  shall,  for  the  purpose  of  detennini 
whether  the  proposed  new  highway  is  nearer  or  more  commodiosi 
the  public,  or  whether  the  pubUc  highway  so  intended  to  be  stoff 
up,  either  entirely  or  subject  as  aforesaid,  is  unneceasary,  or  whsd 
the  said  party  appealing  would  be  injured  or  aggrieved,  impsnd 
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as  aforesaid  ;  but  if  the  said  jury  shall  return  a  verdict,  that  the  pro- 
posed new  highway  is  not  nearer  or  not  more  commodious  to  the 
public,  or  that  the  highway  so  intended  to  be  stopped  up,  eitlier 
eatirely  or  subject  as  aforesaid,  is  not  unnecessary,  or  that  the  party 
appealing  would  be  injured  or  aggrieved  (t),  then  the  court  of  quarter 
sessions  shall  allow  such  appeal,  and  shall  not  make  such  order  as 
aforesaid. 

Co€ts  in  such  Appeals.] — And  {j)  the  court  of  quarter  sessions  is 
hereby  authorized  and  required  to  award  to  the  party  giving  or  re- 
ceiving notice  of  appeal,  such  costs  and  expenses  as  shall  be  incurred 
in  prosecuting  or  resisting  such  appeal,  whether  tlie  same  shall  be  tried 
or  not ;  and  such  costs  and  expenses  shall  be  paid  by  the  surveyor  or 
other  party  as  aforesaid,  at  whose  instance  the  notice  for  diverting  and 
tvrning  or  stopping  up  the  highway,  either  entirely  or  subject  as  afore- 
said, shall  have  been  given ;  and  in  case  the  said  surveyor  or  other 
party  as  aforesaid  shall  not  appear  in  support  thereof,  the  said  court 
of  quarter  sessions  shall  award  the  costs  of  the  appellant  to  be  paid  by 
such  surveyor  or  other  party  as  aforesaid  ;  and  such  costs  shall  be  re- 
coverable in  the  same  manner  as  any  penalties  or  forfeitures  are  reco- 
verable under  this  act. 

If  no  Appeal  is  made,  or  if  Appeal  is  dismissed ,  Quarter  Sessions 
shall  make  an  Order  to  Divert  or  Stop,  Sfc,  Old  Highway,  if  New  one 
if  certified  to  be  in  Repair.] — Proviso  (A),  that  if  no  such  appeal  be 
made,  or  being  made,  shall  be  dismissed  as  aforesaid,  then  the  justices 
at  the  said  quarter  sessions  shall  make  an  order  to  divert  and  turn, 
and  to  stop  up  such  highway,  either  entirely  or  subject  as  aforesaid, 
or  to  divert,  turn,  and  stop  up  such  old  highway,  and  to  purchase  the 
ground  and  soil  for  such  new  highway,  or  to  stop  up  such  unnecessary 
highway,  either  entirely  or  subject  as  aforesaid,  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  conditions  in  all  respects, 
as  in  this  act  is  mentioned,  in  regard  to  highways  to  be  widened ;  and 


(j)  Tlie  sessions  are  to  allow  the  ap- 
peal if  either  of  these  matters  is  found. 
Bat  if  a  jury  find  only  one,  e.  g.  that 
the  road  is  not  unnecessary,  without 
■Mire,  DO  one  can  tell  whether  they 
tbought  the  party  grieved  or  not,  and 
their  verdict  is  defectiye ;  and  the  like, 
if  they  find  that  the  appellant  is  ag- 
grieved, bat  do  aot  find  whether  the  way 
b  Deoesflsry  or  annecessary.     In  neither 


case  would  the  finding  be  sufficient  to 
justify  the  sessions  in  allowing  the  ap- 
peal. In  order  to  such  a  result,  both 
the  altematiTes  in  the  act  must  be 
found.  Per  AldertoUf  B.,  in  Seitpood  y. 
Mount  and  others,  Berks  Summer  Ass. 
18.^9,  MSS.  Tyrw. 

{/)  Sect.  90. 

(k)  Id.  sect.  91. 
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ORDEU  or  JUBTICBS 


Uw  proceedingt  tbereupOQ  sk&ll  be  binding  and  conclanre  on  all  pet- 
BODB  whomsoeTer ;  and  the  new  bigbwaya  to  to  be  a{^iiO[Riated  ud 
■etout  shall  be,  and  for  ever  after  cootioue,  a  public  highway  to  iB 
intenta  and  purposei  whatsoever ;  but  do  old  highway  (except  in  ibe 
caie  of  stopping  up  of  lucb  useless  highway  as  herein  is  neaticaKd) 
shall  be  stopped  until  such  new  highway  shall  be  completed  and  pM 
into  good  condition  and  repair,  and  so  certi6ed  by  two  jnaticeiof  tke 
peace  upon  view  thereof,  which  certiGcate  shall  be  retaroed  to  the 
clerk  of  the  peace,  and  by  him  enrolled  amongst  the  records  of  the 
court  of  quarter  seBsioDa  next  after  such  order  as  aforesaid  shsll  hifc 
been  made,  pursuant  to  the  directions  hereinbefore  contained. 

Parties  liable  to  Repair  of  Old,  ihall  he  liable  to  Repair  Niw 
Higkwayt.] — Proviso  (/),  that  in  every  case  in  which  a  highway  ibJ 
have  been  turned  or  diverted,  under  the  proviaiona  of  this  act,  tk 
palish  or  other  party  which  was  liable  to  the  repair  of  the  old  highn;, 
shall  be  liable  to  tlie  repair  of  the  new  highway,  without  any  refaoxc 
whatever  to  its  parochial  locality. 

Certiorari  taken  au>ajf{m)  ^Special  Catet.} — No  order  made,  « 
any  other  matter  or  thing  done,  or  transacted  in,  or  relative  to,  the 
execution  of  this  set,  shall  be  vacated  or  quashed  for  want  of  foim,  M 
be  removed,  by  certiorari  or  oUier  process,  to  any  court  of  recoid  it 
Westminster.  But  in  cases  of  appeals  (n),  the  quarter  sessions  naj, 
if  they  think  6t,  state  the  bcU  specially  for  the  determination  of  tb 
queen's  bench  thereon ;  in  which  case  it  shall  be  lawful  to  lemore  Ik 
proceedings  by  writ  of  ctrtwrari,  or  otherwise,  into  that  court. 
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«ppf  entice  of  the  taid  W.  M.  hath,  in  hi<  sendee  at  an  apprentice,  committed  divers 
miademeanoiurs  against  him,  the  said,  W.  M.  his  master,  and  in  particular  [at  the 
emit  •»].  And  whereas  we,  the  said  justices,  after  having  duly  examined  into  the 
proofs  and  tmth  of  the  said  complaint,  and  heard  the  allegations  of  hoth  parties, 
luve,  upon  due  consideration  thereof,  determined  and  adjudged  that  the  said  A.  R. 
is  guilty  of  the  misdemeanours  so  charged  against  him  as  aforesaid ;  we  do  therefore 
hefeby  make  an  order  for  the  discharge  of  the  said  A.  R.  and  do  hereby  discharge 
the  said  A.  R.  firom  his  apprenticeship  to  the  said  W.  M.  any  thing  in  any  inden- 
ture or  indentures  of  apprenticeship  between  them,  or  otherwise,  to  the  contrary 
notwithstanding.    Given  under  our  hands  and  seals,  &c. 


Order  for  Discharge  on  Complaint  of  Parish  Apprentice ,  by 

32  O.  III.  c.  57  (p). 

[Am  above,  mutatis  mutandis,  to  the  eonciuiion.  Then  add :]  And  we  do  hereby 
ftsrther  order,  that  the  said  W.  M.  shall,  upon  due  notice  hereof,  forthwith  deliver 
np  to  the  said  A.  R.  his  said  late  apprentice,  his  clothes  and  wearing  apparel,  and 
iSbat  he  shall,  moreover,  immediately  pay  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  — —  in  the  said  county,  to  which  parish  the  said  A.  R. 

haiongs,  some,  or  one  of  them,  the  sum  of /.  [see  4  G.  IV.  c.  29 ;  32  G.  III.  c.  57, 

as  to  the  amount]  to  be  applied  by  them,  some,  or  one  of  them,  for  the  again  binding 
out  tnch  apprentice,  or  otherwise,  for  his  benefit,  as  to  us  shall  seem  meet,  under 
oar  order.    Given  under  our  hands  and  seals,  &c. 


Ordtr  by  Two  Justices  for  Continuance  of  a  Parish  Apprentice 
with  the  Widow  {or  other  Representative)  of  Master  (32  O,  III, 
c.  57,  s.  2). 

Cbsos/jf  qf 1  Whereas  D.  W.  within  named,  late  of  the  parish  of  —  in 

#0  wit,        J  the  said  county,  died  on  the day  of  ,  being  within 

three  calendar  months  now  last  past ;  we,  two  of  her  majesty's  justices  of  the  peace 
for  the  county  aforesaid,  whose  names  are  hereunto  subscribed,  on  the  application, 
ttnd  at  the  request  of  A.  W.  widow  [or,  at  the  cate  may  he,"]  of  the  said  D.  W. 
liTing  with,  and  being  part  of  the  family  of  the  said  D.  W.  at  the  time  of  his  death, 
4o  hereby  order  and  direct,  that  A.  B.  the  apprentice  within  named,  who  was  in  the 
iflTTice  and  actual  employment  of  the  said  D.  W.  at  the  time  of  his  death,  shall  serve 
the  said  A.  W.  as  such  apprentice  for  the  residue  of  the  term  of  such  apprenticeship 
within  mentioned,  according  to  the  provisions  of  an  act  passed  in  the  thirty-second 


as  well  as  other  apprentices,  it  only 
embraces  those  on  whose  binding  out  no 
more  than  5/.  was  paid.  That  sum  was 
nstended  to  10/.  by  33  G.  III.  c.  55,  and 
to  25/.  by  4  G.  IV.  c.  29,  s.  1.  The 
latter  act  also  empowered  justices  to 
order,  on  the  dischai^  of  the  apprentice, 
the  refunding  of  all  or  a  part  of  the  pre- 
mium. 

{p)  An  appeal  to  the  next  session  is 
allowed  by  the  12th  section  of  this  act, 


against  the  order  of  discharge  made  un- 
der 20  G.  II.  c.  19,  as  also  against  the 
order  of  discbarge  and  payment  of  money 
made  under  32  G.  III.  c.  57,  s.  3,  on 
notice  thereof  being  given  within  seven 
days  of  the  serrice  of  the  order.  If  no 
such  notice  be  given,  nor  the  order  obey- 
ed, a  warrant  of  distress  is  to  issue ;  and 
if  notice  of  appeal  be  g^ven,  but  not 
supported,  40«.  are  to  be  added  to  the 
expenses  of  the  distress. 


838  ORDEM  Of   JUITICU. — TEXAKTa 

fcu  of  tbe  reign  of  kinf  Gkorse  the  TUid,  utituled,  ui  act  for  tke  hiths  raplniw 

of  pniih  ■pprsubcM  (f  >.    WitneM  oar  buidi  thn  -    da;  of ■ 

I,  iha  kbore-BUDcd  A.W.  do  h«nfaj  dedan,  tliat  tke  aborasidarHBadcitBj 
raqueit,  and  tkkt  I  do  accept  tbe  wU  A.  B.  aa  mj  ^pr^tice,  iccordiai  t*  tti 
Urms  and  core^ta  coDtained  in  1^  mU  initatan,  and  acGardinK  to  tkc  |i*> 
niioaa  of  the  nid  act.    Witaeai  m;  band  IIm  da;  and  jtmt  atwra  wnttta. 

Ortf«r  o/  rwo  Jusliees  under  1 1  G.  //.  c.  19,  «.  3, 4,  mpoi  Pvtj 
tutuHng  a  Tenant  to  Remove  kit  Ooodt  fraudulently,  to  avoid  ■ 
DittressJ] — A  form  of  thii  kind  appeared  in  fonner  ediliont  of  lUi 
work.  It  appears  to  have  been  aelecled  for  insertion  by  the  nigiail 
compiler,  from  the  multitude  of  other  orders  of  justices,  od  accoaid 
of  its  general  usefulness,  and  the  doubt  supposed  to  exist  wbdhn 
the  evidence  must  be  set  out  or  not  (r).  And  as  the  proper  liin 
of  this  order  has  been  much  canvassed  in  late  cases,  a  precedent  't 
subjoined,  which  it  is  hoped  is  correct,  having  been  framed  witi  t 
view  to  meet  the  objectiona  suggested  (t).  It  should  be  reooUcctid 
tbat  this  adjudication  of  justices  being  an  order,  and  not  a  cobtc- 
tion,  cannot  be  returned  to  the  sessions  and  filed  there  in  an  ameiided 
form  ((). 

Whereas  T.  W.  of in  the  coDDt;  of ,  gentlemaD,  ageat  (■)  fonada 

(g)  Tlii*  order  proTidea  liir  dUpoaiog  onwbkh  itvaa  madeBnutboaonteMj 

of  tbt  pariih  apprcatice  on  the  emer-  but  il.  t.  Biurx,  1  Bum's  J.  b;  Ckiltfi 

gene;  of  the  muter'i  dying.    The  56  2Bth  edit.  112!),  note  (a)l  S.CSkj^ 

a.  III.  e.  119,  unong  mtaj  other  pro-  K,  304,  cited  and  rdied  od  ia  JLt.13- 

Tinoua,  eitendi  to  joEtices  power,  b;  Ull,  t  Burr.  3065  ;  ■■  well  M  ia  Xi  i^ 

a  •imUai'  nrder,  to  uiign  Orer,  or   to  MIddlthint (Jmitiea),  Borr.S— 9:ad 

ditchai^,    puiih   ipprestiGea,    on     tha  JL  y.  CktMiirt  (Jiuiiem).  5  B.  &  KUL 

remoTil   of   their    naaten'    resideDcei  439,  thow  that  mch  a 
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behalf  of  Sir  T.  S.  M.  S.  Bart,  did  oq,  &c.  at,  8bo.  daly  make  and  ezhiliit  before 
me,  the  Rer.  R.  M.  T.  clerls,  being  one  of  her  mijesty*f  justices,  &c.  residing  near 
the  place  whence  the  goods  and  chattels  hereinafter  mentioned  were  removed,  and 
not  being  interested  in  the  premises  hereinafter  mentioned  whence  the  same  were 
remored,  his  complaint  and  information  in  writing  against  R.  O.  of,  &c.  labourer, 
Uiereby  setting  fbrth,  &c.  [stating  the  charge  laid  in  the  information^  viz,  that  one 
W.  O.  was  indebted  to  Sir  T.  S.  M.  S.  for  rent  of  certain  premises  occupied  by  the 
Hdd  W.  O.  as  tenant  to  the  said  Sir  T.  S.  M.  S.]  (v),  and  that  the  said  rent  being 
in  arrear,  R.  O.  did  wilfully  and  knowingly  awist  [see  11  G.  II.  c.  19,  s.  3,]  him, 
W.  O.  in  fraudulently  removing  from  the  said  premises  six  cows  (w),  the  goods  and 
diattels  of  the  said  W.  O.  being  under  the  value  of  50/.  and  of  the  value,  &c.  with 
intent  to  prevent  their  being  distrained  for  the  said  rent.  And  thereupon  the  said 
R.  O.  being  duly  summoned  to  appear  before  two  of  her  majesty's  justices  of  the 
peace  in  and  for  the  county  of  Chester,  on,  &c.  at,  &c.  to  answer  the  said  com- 
l^aint  and  information ;  and  the  said  R.  O.  having  appeared  accordingly  before  us, 
the  said  R.  W.  F.  and  the  Rev.  U.  C  clerk,  being  two  of  her  majesty's  justices, 
fte.  Now  we,  the  said  justices,  residing,  &c.  and  not  being  either  of  us  interested, 
&e.  and  having  heard  and  examined  upon  oath  in  the  presence  of  the  said  R.  O. 
tiie  witnesses  produced  by  the  said  T.  W.  (we,  the  said  justices,  having  then  and 
there  frill  power  and  authority  to  administer  the  said  oaths  to  the  said  witnesses,) 
tonddng  the  said  complaint  and  information,  and  having  heard  what  was  alleged  by 
tlie  said  R.  O.  in  his  defence,  and  it  being  proved  before  us  on  oath,  that  after  the 
•aid  rent  was  so  in  arrear  as  aforesaid,  the  said  W.  O.  did,  on,  &c.  fraudulently 
remove  and  (x)  convey  away  from  the  said  premises  so  occupied  as  aforesaid,  six  cows, 
the  goods  and  chattels  of  the  said  W.  O.  being  under  the  value  of  50/.  and  of  the 
Tiloey  &c.  with  intent  to  prevent  their  being  distrained  for  the  said  rent,  and  that 
the  Mid  R.  O.  did  wilfully  and  knowingly  OMsist  him  the  said  W.  O.  in  so  fraudu- 
ItnUy  removing  the  same  cows  from  the  said  premises  ;  and  we  the  said  justices 
hefing  also  inquired  in  better  manner  upon  oath  the  value  of  the  said  cows,  and 
«pOB  doe  oonsideration  had  in  the  premises,  do  hereby  adjudge  that  the  complaint 
of  the  said  T.  W.  is  true,  and  that  the  said  R.  O.  is  guilty  of  the  offence  with  which 
he  is  diaiged,  in  and  by  the  said  complaint  and  information,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided.  And  we  the  said  justices  do  adjudge 
and  order  the  said  R.  O.  to  pay  to  the  said  Sir  T.  S.  M.  S.  Bart,  the  sum  of 
721.  5#.  being  double  the  value  of  the  said  cows,  goods,  and  chattels,  in  the  said 
coaiplaint  mentioned,  on  or  before  the  18th  day  of  February  now  next,  &c.    In 


lord,  or  his  bailiff,  servant,  or  agent, 
H.  V.  Jkofii  and  another,  5  B.  &  Adol. 
551. 

(r)  The  order  must  show  on  the  face 
of  it  facta  sufficient  to  establish  that  the 
jostioes  had  jurisdiction  to  make  it  [that 
is,  as  between  persons  stated  to  be  land- 
lord and  tenant].  See  per  Taunton,  J., 
R.  T.  Hams,  5  B.  &  Adol.  553,  554. 
Thns  it  most  show  that  the  party  re- 
moving the  goods  was  tenant ;  and  that 
Is  not  sofficiently  made  out  by  stating 
that  on  complaint  duly  made,  the  party 


was  charged  with  having  fraudulently 
removed  Us  g^ods  from  certain  premises, 
to  prevent  A.  B.  from  distraining  them 
for  arrears  of  rent  due  to  him  for  the 
said  premises,  R,  v.  Dams,  5  B.  &  AdoL 
551 ;  and  see  R.  v.  Rabbit ti,  6  D.  &  R. 
341. 

(tr)  It  is  not  essential  to  state  the 
particular  goods  and  chattels,  as  here 
done,  R,  v.  Rabbitts,  6  D.  &  R.  341 ; 
but  liieir  value  must  be  laid,  8,  C. 

(x)  See  p.  840,  n.  (w). 


COM  TICTIOKS. 


In  the  third  edition  n  fonn  of  an  order  of  justices  for  admiwoo  to  i 
friendly  sociely  was  here  inserted.  The  acta  on  which  it  was  boDded 
being  all  now  repealed,  and  replaced  by  a  later  act,  which  snhititntet 
new  formjt  of  proceeding,  it  is  judged  most  advisable  in  this  plict 
merely  to  refer  to  that  act  (x),  and  no  sufficient  reason  appean  for  io- 
troducing  the  new  forms  at  length. 


SECTION  III. 
Of  Convictions  by  JtraricBS  in  Gensbal,  and  Apfuu 

AOAINBT  THUI. 

A  suxuAiiY  conviction  is  a  record  of  the  proceedings  had  under  tbt 
authority  of  a  penal  statute,  before  some  justice  or  commisaioner  dal; 
authorized  to  receive  information,  and  proceed  to  judgment  (f). 
Being  in  the  nature  of  a  verdict  and  jadgmenl,  it  must  be  preciK  uA 
certain  (r). 

The  following  a  a  summary  sketch  of  the  principal  featuret  of  tlie 
law  respecting  convictions.  Its  minuteness  and  cooseqaent  difficahj 
is  so  considerable  thai  no  one  subject  relating  to  a  magistrate's  dotj 
requires  more  consideration  and  care.  The  reader  will  therefere  pe- 
ceive  thai  a  discussion  of  all  its  multiiarioua  points  will  be  ill  adapted 
to  the  limits  or  main  object  of  this  work. 

The  authority  to  convict,  being  special,  and  in  restraint  of  tht 
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been  strictly  pursued  according  to  the  letter  of  the  act  by  which  it  was 
created,  so  as  to  show  that  the  justice  has  jurisdiction  in  the  case  (a), 
and  that  rules  similar  to  those  adopted  by  the  common  law,  in  crimi- 
nal prosecutions,  and  founded  in  natural  justice,  have  been  observed ; 
unless  the  statute  (as  is  the  case  in  some  instances)  should  expressly 
dispense  with  the  technical  form  of  stating  them.  Indeed,  it  is  reason- 
able, that  summary  convictions  should  be  construed  with  strictness; 
because,  if  regular  on  the  face  of  them,  and  unappealed  against  by  the 
defendant  where  remedy  by  appeal  is  given,  they  are  taken  to  be  true 
in  fact  against  him,  and  conclude  him  from  ever  bringing  an  action 
for  maliciously  prosecuting  them  (6),  unless  when  questioned  by  him 
on  appeal.  ''  Convictions  (said  Lord  Holt)  ought  to  be  certain,  and 
not  taken  upon  collection"  (c).  It  is  a  rule  as  to  convictions  being 
summary  proceedings  before  magistrates  on  particular  acts  of  parlia- 
ment, that  after  they  have  taken  place  nothing  can  be  intended  so  as 
to  get  rid  of  any  defect  in  point  of  form,  and  that  every  thing  ne- 
cessary to  support  them  must  appear  on  the  face  of  the  proceedings, 
and  must  be  established  by  regular  proof,  or  by  the  party's  admission 
of  that  which  is  not  proved  (d). 

The  record  of  a  conviction  then  (except  when  a  concise  form  is 
prescribed  in  ease  of  the  magistrates,  by  the  statute  creating  the 
offence)  (e),  must  set  forth  the  following  particulars. 

1st.  An  information,  or  charge  against  the  defendant. 

2d.  A  summons,  or  notice  of  such  information,  in  order  that  he  may 
make  hu  defence. 

3d.  His  appearance,  or  non-appearance. 

4th.  His  confession  or  defence. 

5th.  The  evidence  against  him,  in  the  event  that  he  do  not  confess; 
and, 

6th.  The  judgment,  or  adjudication. 

However,  where  an  act  directs  that  all  convictions  shall  be  made 
out  in  the  form,  or  to  the  effect  following  (giving  a  particular  form), 
a  conviction  containing  all  the  substantial  parts  of  the  form  prescribed 
will  be  good,  although  it  be  not  in  the  express  words  thereof,  or  may 

(«)  Thifl  is  the  most  material  point,  868. 

BoMcawen,  10,  cited  Paley,  76.  (d)  See  per  Hohropd^  J.,  in  it.  t.  /Is- 

(*)  Meihr  t.  Baddeley,  4  Tyrw.  R.  fnofi;  best  reported  in  1  Chit.  R.  155; 

962  i  8.C.  2C.  8i  M.  675  ;  6  C.  &  P.  8,   C.    2  B.  8i  Aid.  378.     See  R.  t. 

374.  HawkinM,  2  B.  &  C.  31 ;  3  D.  &  R. 

{e)  Ld.  Raym.  510.     See  p.  840,  n.  209 ;  2  D.  &  R.  Mag.  Cas.  1,  8.  C. 

(j),  cases  collected,  Barn's  J.  28th  ed.  (e)  See  3  G.  IV.  c.  23,  jiot^ 
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contain  something  more  tban  is  directed ;  but  more  on  this  pail  of  the 
subject  hereafter  {J). 

Information.'] — The  inl'ormation  is  ihe  foundation  of  every  procMil- 
iog  not  directed  to  be  merely  on  the  view  of  the  offence  by  a  jus^ce; 
and  must  contain  four  circumstaticea,  correctly  aUted  :  viz. 

The  day  and  year  wheo, 

The  place  where. 

The  name  and  style  of  tlie  j  uBtice  or  j  uatices  before  whom  il  ii  ei- 
hibtied  : — and  lastly. 

The  charge  preferred  i^g). 

Time  when  Information  uias  exhibited.] — The  information  sliould 
contain  the  day  and  year  when  it  was  taken  ;  as  well  that  it  amy 
appear  to  have  been  given  subsequently  to  the  ofience,  and  beiiorc  all 
the  other  proceedLngs(A),  as  also  ihat  the  prosecution  may  be  filed  to 
be  begun  wltliin,  and  not  before  (i),  the  time  limited  by  the  slalul«(l). 
But  a  mistake  in  the  day,  if  the  information  was  in  tnitli  tabo  in 
proper  time,  will  not  be  maleriat,  and  the  fact  may  be  alleged  to  haw 
happened  between  such  a  day  and  such  a  day,  if  the  last  day  ii  wilhin 
the  proper  time  {I).  If  the  time  limited  by  a  statute  be  "  within  one 
(or  more)  months,"  or  the  like,  without  expressing  that  they  sh^l  Ic 
calendar  ones,  ihe  limitation  must  be  computed  ai^coidiiig^  to  /H"if 
months  of  twcnty-eiglit  days  each  ;  and  not  according  to  the  eakndar 
months  in  our  almanacs  (»i)-  Therefore,  if  the  statute  limit  a  prose- 
cution to  twelve  months  in  the  plural  number,  such  prosecution  niui[ 
be  commenced  within  forty-eight  weeks,  and  not  afterwards  ;  but  ifit 
expresses  a  twelvemonth  in  the  singular  number,  this  is  to  be  inteniied 
a  whole  year;  it  being  generally  understood  that,  by  the  space  oftimfi 
called  thus  in  the  singular  number  a  "  twelvemonth,"  is  meant  a  «Ue 
calendar  year.  And  when  the  computation  is  to  be  made  from  an  act 
done,  the  day  when  such  act  was  done,  is  always  inclnsice  (n). 


(/)  P«gefifia. 

(*)  n.  y.  F»Ua;  1   Ld.   Rariu,  SU?  " 

(jf)   Paley  on  Conviction*,  3rd  c J.  ;ii, 

Se*  id.  .'-.82. 

81. 

(()2Ha«k.c.  2.'i,s.  62,8lh<-il.;  Pa' 

(A)fl.v,  A-™/,Ld.Raym.  InJS;    Pn- 

lev.Srded.  8S,  lliH. 

ley.  3r<l  cd.  Hi.    For  if  the  conviction  state 

(m)  2  Hla.  C.  U  1  :  Ucon  v.  Hw.prr^ 

evidence  of  witnesses  to  facts  ns  jiiveQ 

(IT.  K.  ;;a:(!  r.  v.  />?«■.  i  Saik.  isi. 

on  a  day  tu&negHenl  to  the  information, 

(fl)  K.   V.    Ad.ltrlet,.     DoujI.     llfi; 

it  Kill  be  quashcil  as  being  a  conviction 

Cn^llf  V.  Iturdil/.  :i  T.  R.   Ii:'3  ;    Ifil. 

vfithout  an  information. 

i'lii    V.    Pfnrt.    2    fampb.    Jyi.       Set 

Biirn^B  Justice,  2Hlh  edit,  tit.  Jiw .  «. 
,  drnJenoug/i.  2  A,l.  ii  E.  iCJ  ;  l^ler 
:  Garland,  15  Ves.  247. 
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Place  where  In/mwatUm  was  exhibited.] — The  place  where  the 
inAirmation  is  staled  to  he  given,  must  be  stated  so  as  to  show  that 
the  magistrate  was  acting  at  the  time  within  his  jurisdiction  (o).  Text 
niters  have  doubted  the  necessity  of  naming  the  county  m  the  body 
if  the  conyiction,  as  well  as  in  the  margin,  in  which  latter  place  it 
ilways  stands  (p),  if  the  reference  to  it  in  the  body  of  the  conviction 
Ik  clear  and  precise,  and  without  ambiguity  (q) ;  but  there  is  an  early 
wthority  to  show,  that  as  the  mention  of  Uie  county  in  the  margin  is 
laly  to  show  in  what  county  the  conviction  was  made,  it  will  not 
npply  the  want  of  one  allegation  in  the  body,  that  the  fact  was  com- 
■itted  in  the  county  (r).  If  a  particular  locality  within  a  county  or 
Kocese,  or  the  distance  of  one  place  from  another,  be  an  ingredient 
ia  the  offence  charged,  it  must  be  defined  by  express  allegation  («). 
Sabseqaent  evidence  of  matters  of  fact  existing  at  the  hearing,  can- 
Mt  supply  any  defect  in  the  previous  charge  in  the  information  (0 ; 
lad,  as  Uie  latter  is  the  foundation  on  which  all  the  subsequent 
pvooeediDgs  must  be  founded,  precision  in  the  description  of  locality 
there  becomes  of  primary  importance.  If  the  statute,  on  which 
Ibe  prosecution  is  founded,  be  a  local  one  like  those  for  regu- 
hdng  the  sale  of  hay  and  coals  within  the  bills  of  mortality,  or  the 
biildiog  act,  or  that  for  the  improvement  of  the  streets  of  the 
■etropolis,  the  place  where  the  fact  charged  was  committed  is,  in 
iaportance,  at  least  the  second  ingredient  in  describing  the  alleged 
tfence. 

Authority  of  Convicting  Justice  or  Justices.] — ^The  name  and  style 
if  the  justice,  &c.  before  whom  tlie  information  was  laid,  must  next 
be  set  forth,  in  order  to  show  on  the  face  of  the  proceedings  that  he 
ks  that  authority  which  he  claims ;  viz,  not  only  that  he  has  been 
tppointed  for  the  purpose,  but  that  he  has  acted  within  his  jurisdic- 
tion (u).  Ex.  gr.  it  b  not  sufficient  to  style  a  man  ''justice,  &c, 
vUhiH  the  county:"  but  he  must  be  stated  to  be  such  justice,  &c. 
"  in  (or  of)  and  for  the  county"  (r).  When  a  statute,  moreover, 
gives  cognizance  of  an  offence  to  the  next  justice,  he  should  be  so 


(o)  Bofcawen,  24  ;  Paler,  81.  for  it  will  not  be  presomed  to  be  in  two 

{pS  Boscawen  on  Convictions,  25.  counties,  R,  v.  Bumaby,  2  Ld.  Raym. 

(f)  Nares  on  Convictions,  7.  901. 

(r)  R.  T.  Austin,  8  Mod.  309  ;  Paley,  («)  DtybeVt  case,  4  B.  &  Aid.  246, 

.Vd  ed.  88.  Where  the  place  and  county  248. 

hire  been  once  stated  in  the  body,  it  (/)  See  p.  842. 

viQ  be  enough  to  refer  to  the  place  as  (u)  R.  ▼.  JohnMonj  Stra.  261. 

^•rcMiilwithoat  mentioning  the  county,  (r)  R.  ▼.  Dobbyn,  2  Salk.  473. 
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deacribed,  and  not  merely  as  a  jniiice,  even  tx  and  for  the  covdIj; 
for  none  but  the  next  acceaible  jiutice  can  have  jnritdictioD  anler 
those  words  (tc).  But  if  the  act  oolj  mentions  "justices  in,  ot  usr, 
the  place"  (t),  or,  acHK^  for  Iha  diumoti,  h  it  only  directory,  so  dnl 
anyjnsticeB  of  the  county,  or  division,  &c.  it  should  seem,  may  act, 
and  no  such  description  need  be  given  in  the  conviction  (y). 

1st.  The  Informatioit  or  Charge  agamtt  tha  Defendant.] — ^Hk 
charge  should  always  be  reduced  to  writing.  Some  acts  in  totidim 
verbii  require  It ;  others  leave  it  unnoUced,  or  only  to  be  collected  by 
inference ;  and  a  diatinction  has  been  taken  between  those  insUncc* 
in  which  the  first  proceeding  is  simply  a  complaint,  and  those  wberan 
it  is  styled  an  information.  There  seems,  however,  little  foundsticH 
in  principle  for  this  distinction.  The  proceeding  is  altogether  ad- 
mitted to  be  in  derogation  of  the  common  law,  and  tbe  infonnatiiN 
and  conviction,  to  stand  in  lieu  of  an  indictment  and  verdict ;  it  ihooU 
seem,  therefore,  that,  on  principle  at  least,  the  information  sboold  be 
assimilated,  as  much  as  possible,  to  the  indictment  in  all  poiots(i), 
the  fitstof  which  is  its  being  reduced  to  writing.  If  ibe  act  reqoin* 
the  complaint  to  be  on  oath,  it  must  be  stated  that  the  witness  WM 
sworn  (a),  and,  as  it  seems  also,  that  he  was  so  sworn  before  the  eri* 
dence  was  given  (b) :  but  not  unless  so  required  by  the  act  (c).  Tb 
informer's  name  should  appear  in  all  cases,  that  the  party  may  1am 
bis  accuser  {d) ;  whenever  any  part  of  the  penalty  is  given  to  him  by 
statute,  it  is  indispensable ;  because  in  those  instances,  apon  the  com- 
mon principles  of  evidence,  such  interested  informer  is  rendered  ia- 
competent  to  be  a  witness  (e) ;  and  the  party  has  o[^rtiinity  to  objcd 
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•f  e.  g.  Mestra.  H.  amd  company  (/).  And  it  seems  no  exception  to 
tUs  role,  that  one  of  the  defendants  is  a  woman,  and  a /erne  covert ; 
hi  it  bas  been  determined,  even  in  a  case  for  selling  gin,  where  a  pre- 
vioiit  contract  partly  constitated  the  very  nature  of  the  offence,  that, 
^it  was  not  necessary  to  join  the  husband,  for  in  every  crime  which  a 
Jme  covert  can  commit  alone,  it  is  sufficient  to  charge  her  in  a  con- 
viction" (g). 

With  respect  to  another  party  comprehended  in  $ome  informations, 
vis.  where  the  penalty  of  the  offence  is  a  pecuniary  one,  and  given  to 
the  owner  of  property  injured,  it  must  appear  on  the  information  and 
widence,  as  stated  in  the  conviction,  that  the  owner  dissented  from 
As  act,  and  that  the  prosecution  before  the  magistrate  was  at  his 
iHttnce,  and  not,  as  it  seems,  at  that  of  a  common  informer(/k).  So 
if  an  act  directs  certain  things  to  be  forfeited  to  the  persons  seizing 
tto^  the  information  must  state  that  the  person  to  whom  the  thing  is 
idjadged,  is  the  person  who  seized  it  (t). 

Descr^tion  of  the  Offence.] — ^The  essential  requisite  in  charging 
tn  ofience  is,  that  it  contain  a  direct  and  positive  charge  against  the 
detmdant,  specifying  in  express  terms,  and  with  certainty,  every  in- 
gredient that  is  necessary  to  constitute  the  crime  described  by  the 
ititnte  itself;  for  a  statement  of  facts  from  which  the  imputation  of  an 
ofaice  is  to  be  inferred  or  presumed,  however  plafnly,  will  not  suffice, 
lid  the  like  of  a  statement  by  way  of  recital  or  in  the  disjunctive  (j). 
Has,  if  knowledge,  or  consciousness  in  the  offender,  be  made  by  sta- 
tute to  constitute  a  part  of  the  guilt  of  the  transaction,  such  know- 
ledge or  consciousness  must  be  directly  averred,  and  nothing  less  will 
lerve  (A).    So,  if  the  day  or  hour  at  which  the  act  be  done,  as  under 
lome  of  the  game  laws,  or  the  place  in  which  it  be  committed,  as  in 
the  acts  for  the  preservation  of  fish,  or  the  age  of  any  party  mentioned 
in  the  conviction,  as  in  the  stage  coach  regulation  act,  is  made  a  con- 
ttitoent  part  of  the  offence,  the  same  precision  in  averment  is  neces- 
lary  :  for  no  intendment  can  be  admitted  in  order  to  assist  a  descrip- 


(/)  R,  T.  Harruon  S(  Co,  S  T.  R. 
508 ;  bat  their  additions  need  not,  R,  y. 
BvnMbg,  2  Ld.  Raym.  200;  1  Salk. 
181,  8.  C,  Exceptions  in  cases  of  pro- 
etediBgi  under  the  highway  acts  against 
Mfen  misbehaTing,  are  made  legal  by  3 
G.  IV.  c.  126,  8.  132 ;  6  &  7  W.  IV. 
€•  50  8.  78. 

if)  R.Y.  Crqfii,  2  Stra.  1120.  See 
P£t,  84. 

(A)  Pottf  p.  847, 848 ;  R.  ▼.  Corden,  4 


Burr.  2279 ;  R.  y.  Daman,  2  B.  &  A. 
378 ;  better  reported  in  1  Chit.  R.  155, 
S,  C,  Cases  on  5  6.  III.  c.  14,  for  pro- 
tecting private  fisheries.  See  tlao  R.  y. 
Harpur,  1  D.  &  R.  222 ;  Paley,  33, 
108—110,  3rd  ed. 

(i)  R,  ▼.  Smith,  5  M.  &  S.  133. 

Ij)  See  ante,  p.  841,  and  cases  col- 
lected, 4  Bum's  J.  28th  ed.  868 ;  Paley, 
3rd  ed.  128. 

{k)  See  instances,  Paley,  93, 3rd  ed. 


tion  defective  in  &n  essential  ingredient  (0-    To  charge  two  offencn 
invalidates  the  conviction  (m). 

Staling  the  Evidence  on  which  the  CoHvictimt  u  /oMukrf.]— lb 
description  or  the  oSence  mnst  be  soch  as  to  bring  it  detrlj  wiiUa 
the  words  of  the  act  which  declares  or  pnnishea  it,  by  coDtatahig,  is 
express  terras,  every  ingredient  required  by  the  statute.  Thni,  where 
justices  were  empowered  by  8  H.  VI.  e.  g.  to  connct  on  that  ovn 
view  for  unlawfiil  detainer,  the  omitting  to  aver  or  prove  an  nnlawlid 
entry  as  well  as  the  mnlawful  ejection,  was  held  &tal  (n).  It  i*,  in 
general,  sufficient  for  the  convicting  justice  in  bis  description  of  & 
offence  to  pursue  the  words  of  the  statute  (0),  or  as  Lord  Holt  cos- 
tinues,  "  to  show  such  a  fact  as  is  within  the  description  of  the  stitatt, 
and  to  describe  it  as  the  statute  wills  "  {p) ;  bat  thongh  it  msy  be 
sufficient  to  follow  the  words  of  the  act,  where  it  gives  a  particalu 
description  of  the  offence,  yet  the  legislature  speaks  in  general  teran. 
The  conviction  must  state  what  act  in  particular  was  done  by  the  parti 
offending,  so  as  to  enable  him  to  meet  the  charge  (9).  It  is  also  neces- 
sary, in  some  cases,  in  pursuance  of  the  intent  of  a  statute,  to  adopt 
a  narrower  description  than  that  conveyed  in  the  literal  terms  of  tbe 
act.  A  well  known  instance  is  that  of  a  conviction  for  "  keeping  t 
gun,"  which  alleged  the  gun  as  "  an  engine  to  destroy  game,"  withio 
5  A.  c.  14,  and  was  held  bad,  because  the  act  was  directed  against 
things  which  could  only  be  used  for  destroying  game,  whereas  a  gin 
might  be  kept  without  any  unlawful  design  (r). 

It  is  the  duty  of  magistrates  in  all  cases  to  state  the  whole  evidenct 
of  tbe  bet  on  which  their  judgment  proceeds,  as  nearly  as  posabk 
in   the   words  mt-A   by  llie  witncsM.s).      It  lins.   however,    boen   hcU, 
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detection,  by  merely  stating  the  fact  of  tbe  offence  in  the  tenns  of  the 
act  as  if  it  were  the  legal  effect  of  the  eyidence,  when  the  evidence 
itself  would  not  warrant  the  conclusion,  he  subjects  himself  to  a  cri- 
minal information  "  (if)  ;  and  in  a  similar  case,  a  mandamus  issued  to 
amend  the  recordof  a  conviction,  by  setting  out  the  evidence  as  nearly 
at  possible  in  the  words  used  by  each  witness  (o). 

In  convictions,  it  is  sufficient  if  there  were  such  evidence  before  the 
mag^trate  as  in  an  action  would  be  sufficient  to  be  left  to  a  jury ;  for 
if  there  be  any  evidence  before  him  tending  to  prove  the  offence,  the 
court  of  queen's  bench  has  no  authority  to  examine  further  in  order  to 
lee  whether  the  conclusion  drawn  by  the  magistrate  be  or  be  not  the 
inemtable  {w)  conclusion  from  the  evidence. 

In  all  cases,  however,  where  the  substance  of  the  offence  consists  of 
a  simple  fact,  and  the  place,  time^  or  manner,  of  committing  the  act, 
do  not  contribute  to  its  guilt,  it  will  be  enough  if  the  offence  in  tbe 
conyiction  be  described  in  the  words  of  the  statute,  declaring,  describ- 
ing, or  punishing  it  (ar). 


SlpmUng,  Stra.  497.  So  in  proceedings 
for  gaming  the  game  played  should  be 
■veired,  Otlbome  ▼.  Stockdale,  id,  493. 

(m)  Ibid.  The  conyiction  stated  in 
the  terms  of  5  A.  c.  14,  (now  repealed 
by  1  &  2  W.  IV.  c.  32,  s.  1,)  that  de- 
fondant  did  **  keep  and  use  a  certain 
engine  called  a  gnn  to  kill  and  destroy  the 
game/'  without  stating  the  particular 
evidence  of  the  fact  of  killing  game  re- 
lied on.  Now  the  act  prohibited  the 
m»e  of  any  engine  to  kill  or  destroy  game, 
witlioat  spedficaUy  mentioning  a  gnn 
ee  one  of  the  forbidden  engines;  and 
the  mere  fact  of  keeping  a  gun  being 
■mbigiions,  the  court  exceedingly  dis- 
mvprored  of  that  general  mode  of  stating 
the  eridence  in  the  conviction.  See  also 
XL  T.  ThMHpwn,  2  T.R.  18 ;  jR.t.  Lovet, 
7  T.  R.  152.  In  R.  v.  Clarke,  8  T.  R. 
220,  the  particular  evidence  as  to  the 
foct^  of  'killing  the  game  was  set  forth 
(eiJ.  that  a  witness  named  swore  to 
having  seen  defendant  use  a  grey- 
hound to  course  and  kill  a  hare  by  that 
meant) ;  and  the  court  recommended  it 
MM  a  precedent  to  be  followed  in  future. 
See  Avery  y.  Hoole,  Cowp.  825.  So  in 
R,  y.  Orawtker,  1  T.  R.  125,  the  fact 
of  shooting  a  partridge  was  sworn  to, 
tee  J{.  y.  Kempton,  Cowp.  421.  In  R. 
T.  Sttme,  1  East,  640,  the  fact  of  kiUing 
m  pheasant  was  stated. 

The  statement  of  eyidenoe  in  convic- 


tions on  the  new  game  act  seems  now 
dispensed  with  by  the  form  in  stat.  1 
&  2  W.  IV.  c.  32,  s.  39.  See  Paley, 
3rd  ed.  154,  n. 

Where  a  conviction  on  5  A.  c.  14, 
stated  that  the  defendant  kept  and  used 
a  dog  called  a  lurcher,  to  kill  game,  it 
was  held  good ;  for  that  statute  has  the 
terms  keep  or  use  in  the  diqunctive,  and 
it  must  be  assumed  that  the  dogs  are 
rightly  so  called,  R,  v.  Eamehaw,  15 
East,  456 ;  R,  v.  Filer,  Stra.  496 ;  R,  v. 
Hartley,  Cald.  Ca.  175. 

(o)  R,  V.  Wan\ford,  5  D.  &  R.  489. 
This  case,  perhaps,  occasioned  the  gene- 
ral form  in  1  &  2  W.  IV.  c.  32,  a.  39 
(game  act). 

{w)  R.  v.  T,  Davie,  6  T.  R.  177 ;  also 
on  5  A.  c.  14,  set  out  a  conviction  for 
*<  keeping  and  using  a  certain  engine 
called  a  gun,  with  intent  to  kill  and  de- 
stroy the  game.*'  The  evidence  stated 
in  it  was,  that  the  witness  was  satisfied 
that  the  said  T.  Davis  did  keep  and  use 
the  gun  for  the  purpose  aforesaid  from 
the  circumstance  of  his  hearing  a  gnn 
go  off,  and  observing  that  it  was  fired  by 
the  said  T.  Davis,  who  was  then  walking 
about  a  piece  of  ground,  in  the  parish  of 
H.  aforesaid,  with  that  apparent  intent, 
&c. 

(x)  Paley,  3rd  ed.  108,  citing  R.  v. 
Speed,  Caithew,  502 ;  Ld.  Raym.  584. 
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But  this  mode  of  interpreting  the  Uncage  of  itatntet  mut  b 
adopted  with  caution.  The  itatnte  of  5  O.  III.  c.  14  (now  repeilM 
by  7  &  8  G.  IV.  c.  27,  and  replaced,  7  &  8  G.  IV.  c.  39,  i.  35,  Ac. 
madenomentioDof  the  diuent  of  the  owner  bein^ao  ingredient  in  di 
oSence  of  fialiing  in  a  private  fiahery ;  yet  it  is  obviouB  that,  if  (be  k 
be  not  done  after  that  maimer,  vit.  if  hit  conaent  be  preriouily  oil 
tained,  it  can  be  no  injury  to  the  party  for  whoae  interest  and  pra 
tection  the  act  passed.  In  this,  and  many  other  like  cases,  the  ra 
of  consent  in  the  owner  makes,  by  necessary  implication,  a  prindpi 
feature  in  the  charge,  and  must,  therefore,  be  stated  in  the  infonu 
tion  (y) ;  and  the  interpretation  of  this  statute  was  carried  moc 
brther  in  a  late  case,  for  it  was  holden  not  only  necessary  to  state  i 
the  iDformatioa  that  the  act  was  committed  wxthoHt  the  cmue*t  oTA 
owner,  but  that  it  should  appear  expressly  on  the  information,  and  b 
sapported  by  the  evidence,  that  the  prosecution  is  carried  on  at  A 
instance,  and  on  behalf  of  such  owner  (z).  When  any  thing  turn*  o 
particular  sums  or  quantities,  they  must  be  specified,  paiticolsri 
where  the  magistrate  is  called  on  to  compensate  the  injury,  or  use 
a  penalty  by  way  of  damages  (a). 

Difference  betvMtn  Exceptions  and  Exemption*  in  enacting  Claati 
o/StalutesJ] — Tlie  last  point  to  be  considered  in  the  cAar^agaiai 
the  defendant,  is  one  of  the  most  important,  and  has  given  ocesiio 
to  more  appeals  than  moat  others.  It  arises  out  of  the  necessity,  is 
posed  by  many  of  the  statutes  giving  summary  convictions,  of  negi 
tivmg  expressly  and  directly  every  exception,  excuse,  or  qnalifia 
tion,  which  may  accompany  the  description  of  the  oSence,  in  the 
pnirr^iiy  clauses ;   ami   in   (iistinsnisliirii;  Pxreptiocis:  sn  niaile  from  a 
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n  does  not  form  any  constitaent  part  of  the  oflTende  charged, 
Bgh  the  existence  of  them  does  in  many  cases  form  the  defence  of 
person  accused  (c).  One  elucidation  of  the  former  point  arose 
of  the  qualification  act  of  22  &  23  C.  II.  c.  25,  s.  3,  respecting 
le,  in  GonTictions  on  which  act  it  was  always  held,  (before  its  repeal 
1  &  2  W.  IV.  c.  32,)  that  the  qualifications  (being  introduced  by 
of  exception  in  the  section  imposing  the  penalty)  must  be  severally 
ittved  in  the  charge  on  the  face  of  the  conviction,  and  that,  though 
I  averment  need  not  be  proved  in  support  of  the  charge,  the  want 
;  cannot  be  supplied  by  the  evidence  (d).  As  to  the  latter  point, 
early  sections  of  50  6.  III.  c.  48,  for  regulating  stage  coaches, 
ared  nnmerous  offences,  including  numerous  exceptions;  all  of 
ikf  npon  the  principle  just  insisted  on,  must  be  negatived  in  any 
riction  under  that  act ;  while  by  the  subsequent  sections  there  are 
e  exceptions  from  the  penalties  to  be  claimed  by  the  defendant 
or  certain  circumstances,  wliich  therefore  need  not  be  noticed  in 
conviction  (e).  So,  in  a  con?iction  for  retailing  spirits  without  a 
Me,  it  was  held  that  it  need  not  be  averred,  that  they  were  not 
to  be  used  in  medicine,  that  exemption  being  allowed  by  a  distinct 
ision  of  tlie  act  (/).  And  it  is  immaterial  whether  the  exemptions 
I  tbe  same  statute  which  enacts  the  penalties,  or  in  a  subsequent 
ite  bearing  reference  to  it  (^). 

ich  is  the  general  outline  of  the  difference  between  exceptions  and 
pHans,  but  the  loose  manner  of  wording  some  acts  occasions  diffi- 
sa  respecting  the  extent  to  which  these  rules  operate.  Thus,  the 
pCion  in  12  6.  III.  c.  61,  s.  11,  of  mills  **  then  used"  for  making 
owder,  &c.  is  held  not  to  apply  to  the  limits  first  mentioned  in 
ebuise,  but  only  **  to  the  other  part  of  Great  Britain,'*  not  within 
i  limits ;  and  therefore  an  information,  charging  the  keeping  more 
the  allowed  quantity  of  gunpowder  within  the  specified  limits 
not  negative  this  exception  (A). 

lis  is  all  that  is  considered  necessary  to  be  observed  in  this  place 
scting  the  first  part  of  the  conviction,  viz,  the  information  con- 
Dgtl^  charge. 


>  M.  T.  Jarvu,  1  East,  647,  («);  2  M.  &  S.  539  ;  1  East,  639;  Palcy, 

.  J%nf,  1  Stra.  555.  3rd  ed.  170—177. 

)  ^ier9  T.  Parker,  1  T.  R.  141 ;  (e)  See  now  2  &  3  W.  IV.  c.  120 ;  3 

iMt,  456 ;  R.  y.  Ttamer,  5  M.  &  S.  &  4  W.  IV.  c.  48. 

;  R.  T.  Eanuhaw,  15  Eait,  456;  (/)  9  G.  II.  c.  23;  H.  v.  Bryan,  2 

f.  Marth,  2  B.  &  Cr.  717 ;  R.  ▼.  Stra.  IIOI  ;  R.  ▼.  Fm^,  I  Stra.  555. 

»l»fr,  1   T.   R.  125,  127  ;  R.  v.  (g)  R.  v.  Hall,  1  T.  R.  320. 

waAMDi,  Dong.  346  ;  Ry.  &  M.  159  ;  (A)  R.  v.  Mattert,  1  B.  &  Aid.  362. 
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2Dd.  The  SummoKi  of  DefendoMt,  or  Notice  to  kim  of  tkt  hfar- 
iHatMni.]-~ln  all  CMca,  except  those  few  in  which  partkular  acb  hm 
giren  justiceit  juriwlictiDii  to  connct  ofiendera  m  vieia  of  the  ofience, 
(which,  however,  when  exercised,  must  be  stated  accordingly  on  tke 
face  of  the  cODTictbii,)a«iimMoiwof  the  defendant  ii  a  aecesniyfl^ 
in  the  proceeding,  that  he  ma^r  have  time  to  prepare  himtrif  iir 
defence ;  and  unless  oath  be  made  of  the  personal  (i)  service  of  tk 
nimmOQfl,  the  justices  cannot  proceed  in  his  absence  (_;),  awl  Ac 
fact  of  (uch  summons  is  indispensably  necessary  to  be  stated  m  tkt 
conviction  (A),  though  in  what  preciM  terms  has  been  a  nbjcct  of 
controversy  (^).  it  is  now,  however,  held  sufficient  to  itate  that  tbt 
party  was  "  dnly  BummoDed,"  without  fnrtlier  particatariinig  tht 
circumstances  ;  for  the  court  above  will  always  suppose  a  maginnk 
has  executed  his  authority  regularly,  where  oothin^  to  the  cratm} 
appears(i?i).  If,  however,  it  be  thought  necessary  to  set  out  Ibc  »■• 
mons,  it  must,  on  the  bee  of  it,  be  iu  aU  respects  regular,  or  the  cos- 
viction  will  be  quashed  (a) ;  the  days  of  making  the  complaint,  and  tl 
issuing  the  summons  to  appear  at  a  certaiu  time  and  place  (o),  ssd 
the  authority  to  summons  must  appear  to  have  been  correctly  stated, 
as  well  as  the  proof  of  personal  service  of  (he  summons  on  the  dcfea- 
dant ;  and  also  that  sufficient  time  was  allowed  for  defence  (p). 

3rd.  Appearance  or  Non-appearance  of  DefnuUmt.] — It  Bait  aeit 
be  slated,  that  the  defendant  appeared,  or  did  not  appear  to  the  san- 
mons,  as  the  fact  was.  If  the  appearance  be  regular,  and  sabaeqnealis 
the  information,  it  removes  all  abjection  to  irregularity  ia,ortowaat<i' 
summons  (y) ;  at  least,  if  it  is  suted  that  he  did  not  require  foiAo 
.:...-   .-    -   ,..    !■,   ,1^,^.  _     ,    ...  .,      ,   ..  .   ...L_ 
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md  ft  was  fonnerly  conridered  doubtful,  whether  the  hearing  of  the 
efence,  and  the  adjudication,  must  not  be  by  the  same  justice  who 
icemd  the  information :  but  the  uniform  practice  of  many  years  was 
•  the  contrary  {$),  And  now,  by  3  G.  IV.  e.  23,  s.  2,  tn  all  cases 
here  two  or  more  justices,  deputy  lieutenants,  or  others,  are  autho- 
led  and  required  to  **  hear  and  determine'*  any  complaint,  one  such 
itioe,  &c.  shall  be  competent  to  receive  the  original  information  or 
npbint,  and  to  issue  the  summons  or  warrant  requiring  the  parties 
appear  before  two  or  more  justices,  &c.  as  the  case  may  require ; 
d  alter  examination  upon  oath  into  the  merits  of  the  said  complaint, 
d  adjudication  thereupon  by  any  such  two  justices,  &c.  being  made, 
t  and  every  the  subsequent  proceedings  to  enforce  obedience  thereto 
otherwise,  whether  respecting  the  penalty,  fine,  imprisonment,  costs, 
other  matter  or  thing,  now  or  to  be  hereafter  enacted,  may  be  en- 
Med  by  either  of  the  said  justices,  &c.,  or  any  other  justice,  &c.,  for 
e  same  county,  riding,  or  place,  in  such  and  the  like  manner  as  if 
me  by  the  same  two  justices,  &c.  who  so  heard  and  adjudged  the 
id  complaint ;  and  where  the  original  complaint  or  information  shall 
tnade  to  any  justice  or  justices,  &c.  different  from  him  or  them 
iibre  whom  the  same  shall  be  heard  and  determined,  the  form  of 
ariction  shall  be  made  conformable  and  according  to  the  fact. 

If  the  party  do  not  appear,  the  justice  or  justices,  after  proof  of  sum- 
iBs  duly  served,  may  proceed  to  judgment  in  his  absence  (/)»  And 
■t  state  all  these  facts  in  their  proper  order  in  the  conviction  (u) ; 
!  it  is  not  generally  necessary  (unless  such  necessity  be  expressed  in, 
ogically  to  be  inferred  from,  the  words  of  the  statute  on  which  the 
viction  is  founded,)  that  the  defendant  should  appear  in  person ; 
he  may  appear  by  his  attorney  or  counsel  (v) ;  and  if  he  does  so,  it 
It  be  so  stated  in  the  conviction,  for  otherwise  the  record  would  not 
I  true  representation  of  the  facts  as  they  actually  occurred. 

kth.  Confession  or  Defence.] — ^Tbe  next  matter  to  be  stated  in  the 
lYiction  is,  either  the  confession  or  denial  of,  and  plea  to  the  charge, 
h  the  proof  exhibited  to  establish  the  latter.  The  confession  of  the 
rty  charged  with  an  offence,  appears,  ex  vi  terminij  to  be  the  most 
cisive  proof  that  can  be  exhibited;  and  it  is  so  esteemed  in  law,  if  it 
with  the  charge,"  that  is  to  say,  admits  the  facts  as  charged ; 


(•)  Narei  on  Convictioiu,  12.  (»)  8,  C.  1  Stra.  46 ;  6  &  7  W.  IV. 

(0  Pdey,  3id  ed.  36.  c.  1 14,  s.  2.    See  ante,  p.  13. 

(«)  R.  T.  Sui^^som,  1  Stra.  44. 

3i2 


wds  appnled  ag»iiist  tlie  conTictioD,  insiitiiig  oo  certai 
tibe  met,  widuB  wbich  hk  wmmmer  of  Belling  did  not  com 
cooTictioo  W9M  quashed  (v).  These  potitioiis  haye  so  kx 
the  sancdoo  of  decided  cases,  that  il  b  needless  to  urge  th«n 
It  is,  however,  right  to  notice,  that  so  decisive  is  the  eff 
fessioo*  that  when  a  statnte  only  gires  a  justice  anthorit^r 
oa  the  testimon?  of  **  one  or  more  witness  or  witnesses/ 
pietation  is,  that  **  the  coaisssion  of  the  defendant  is  eq 
the  evidence  of  a  witness,  and  sa€ficient  to  satisfy  snch  w 
atatBtie**(jf);  that  is,  if  it  not  only  **  agrees  with  thechaige 
tains  an  admission  of  sodi  specific  facts  as  amount  to  tfa 
oficBoe  complained  of  (s). 

And  as  the  confesskm  supplies  the  want  of  evidence,  so  i 
ol^ection  to  the  manner  of  taking  it;  as,  that  it  was  no 
dctfcadant^s  pfcsenoe,  or  that  improper  evidence  was  ac 
B«t  it  win  BoC  extend  or  help  out  the  description  of  the 
chaiged  in  the  iaiormation  (h);  or  avail,  if  the  hct  confessi 
only  under  certain  drcumstances,  which  are  omitted  in  the 
11k  coofc-mion  then  makes  part  of  the  conviction. 

sak.Etidmcti9Smh$immimUik€Ckan^,amdSiaiewmU 
Cmwkiimu] — If  the  defendant  appears,  but  denies  the  du 
has  been  before  ohaerred,  neglects  to  appear,)  the  next  stq 
stantkte  the  infonaatioB  by  testimony.  It  has  been  alrea* 
that  all  the  ■iiw.iw.i  must  be  described  by  name ;  and  the 
to  be  untnersa).  thoo^  the  reason  mav  be  oarticnlar.  vi 
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(&at  the  defendant  was  not  convicted  on  the  testimony  of  the  informer, 
whOf  being  by  each  particnlar  act  entitled  to  the  penalty,  or  some 
MTtioD  of  ity  stands  in  the  position  of  one  interested  to  procure  a  con* 
iK$km(d).  Some  acts,  indeed,  make  exceptions  to  this  rule,  as  in 
one  lostances  of  complaints  by  servants  against  their  employers ;  of 
be  giving  false  characters  to  servants  by  masters  and  mistresses,  under 

9  6.  III.  c.  56 ;  and  some  few  others,  wherein,  from  the  necessity  of 
ke  cases,  informers  are  made  good  witnesses  to  convict,  by  special 
covisioii.  These  excepted  cases,  however,  by  no  means  contravene 
be  general  rule.  But  the  interest  must  be  certain  and  direct,  or  it 
rffl  only  go  to  the  credit,  not  to  the  competency,  of  the  informer  as  a 
Aness.  This  distinction  is  sufficiently  exemplified  in  a  single  case  (e) 
ftn  information  against  defendant  for  having  naval  stores  in  his  pos« 

,  contrary  to  17  G.  II.  c.  40,  and  9  &  10  W.  III.  c.  41.  A 
was  called  to  prove  the  case,  who  appeared  to  be  the  informer, 
h  was  objected  to  as  incompetent,  on  the  authority  of  a  case  (/),  in 
rUchy  on  a  similar  information  under  17  G.  II.  c.  40,  a  police  officer 
Its  calledy  who  stated  that,  on  information  g^ven  him  of  iron,  &c. 
9Dg  in  defendant's  possession,  he  went  with  a  warrant  to  search,  and 
And  the  naval  stores  in  question.  He  was  asked  on  the  voir  dire^ 
Hiether  any  one  had  given  information  to  the  admiralty  respect- 
If  these  stores?  He  answered  in  the  negative;  upon  which  it 
IS  objected  to  his  testimony,  that,  as  17  G.  II.  gave  half  the 
iDslty  to  the  informer,  and  no  previous  information  was  given  to  the 
Imiraltyy  the  witness  must  be  deemed  to  be  the  informer.  It  was 
swered,  that  the  same  act  also  left  it  in  the  discretion  of  the  judge 

10  tried  the  offiinder  to  inflict  a  corporal  punbhment  on  him  in  lieu 
the  fine  of  200/.  of  which  the  informer  would  receive  a  moiety. 

le  witness  was  asked  if  he  did  not  expect  part  of  the  fine  in  case  the 
fendant  should  be  convicted  ?  He  said  he  did,  and  refused  to  re- 
lae;  when  Lord  Kenyan  observed,  that  though  there  was  an 
tion,  either  to  fine  or  inflict  corporal  punishment,  the  former 
9de  had  generally  been  adopted ;  and,  therefore,  on  the  footing  of 
terest,  he  thought  a  person  of  this  description  inadmissible ;  while 
e  declarations  of  the  witness  sufficiently  showed  the  bias  of  his 
ind,  that  a  prospect  of  a  share  of  the  fine  would  influence  his  testi- 


{f)  R,  y.  Stone,  2  Ld.  Raym.  1545  ;  penalty,  if  above  20/.,  is  given.     See  27 

Uey,3rded.46, 142 ;  R,v,TiUy,  1  Stra.  G.  III.  c.  9,  s.  2.  Qu.  where  informer  is 

(16;  R.  T.  Blaney,  Andr.  240  ;  R.  ▼.  Ro-  not  the  only  witness  ?     See  p.  894. 
'^*am,3Bnrr.  1472.     So  if  the  witness  (e)  R.  v.  Cole,  1  Esp.  R.  169. 

s  described  of  the  parish  to  which  the  (/)  R,  v.  Blackmun,  1  Esp.  95. 
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Hiony.  But,  io  the  priacipnl  case,  Lcvd  Kenytm  nid,  that  since  R.  t. 
Btackman,  be  bad  fiiUy  conitdered  the  objection  to  the  competeocj  of 
the  informer  ai  a  witneu,  to  be  on  the  ground  of  interest :  thn  tbc 
court  having  a  power  either  to  inflict  a  corpOTal  punishment  or  fiM.st 
their  discretion,  in  case  of  conviction,  and  it  being  onlj  m  case  a  iat 
was  imposed,  that  the  witness  could  expect  to  derive  aoy  benefit,  and 
as  that  was  uitceTtain,  as  depending  on  the  jodgment  of  the  coart,  be 
was  of  opinion,  that  the  objection  only  went  to  his  credit,  and  not  Is 
hit  competency,  and  that  therefore  bit  evidence  was  admiuible. 

Evidence  ttattd  io  be  givtn  in  tkt  Defe*da»t't  Pretenee.y-^nt 
evidence  should  be  staled  to  have  been  given  on  oath,  or  affinnatioi 
if  by  a  quaker,  &c.  (^),  and  in  the  preaence  of  the  defendant,  that  il 
may  appear  be  has  had  the  benefit  of  a  cross-examination  {h) ;  but  if 
it  be  not  so  stated,  yet  if  enough  appear  upon  the  conviction  to  ibiw 
that  the  witness  waa  examined  upon  oath  in  the  presence  of  tk 
defendant,  the  conviction  will  be  supported  (i). 

Thus,  if  a  defendant  appear  and  plead,  and  it  is  stated  that  tbe 
evidence  was  given  on  the  same  day,  it  will  be  intended  that  theeri- 
dence  was  given  in  the  defendant's  presence,  even  though  the  cas- 
viction  recite  the  information  at  K.,  tlie  defendant's  appearance  witbost 
saying  where,  and  that  the  evidence  was  given  at  another  place  U.  (j)> 

And  where,  on  a  conviction,  the  information  was  stated  to  have  ben 
laid  on  the  29th  of  May,  180.5,  and  that  the  defendant  appeared  as 
the  4th  of  June  (without  mentioning  the  year),  and  it  concluded  If 
stating  the  conviction  as  iigned  and  taaled  oa  iMt  4th  of  June,  1805, 
it  was  held  tliat  the  proceedings  appeared  to  have  been  all  one  co- 
tinuing  transaction,  from  the  appearance  t^  the  defendant,  aAer  Ac 
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But  a  confetsion  of  the  offence,  as  before  observed,  dispenses  with 
the  necessity  of  stating  that  the  evidence  was  given  in  the  presence  of 
the  defendant,  or  that  the  witness  was  re-sworn,  where  that  would 
otherwise  be  necessary  to  be  done  in  order  to  the  defendant's  having 

opportunity  of  cross-examining  (m). 


The  Evidence  must  be  Set  forth  at  Length  in  the  Conviction.] 
— As  the  record  of  the  conviction  ought  to  be  an  exact  account 
of  all  the  proceedings  before  the  magistrate,  in  order  to  sliow  that 
he  has  acted  on  sufficient  grounds,  the  whole  evidence  given  on 
both  sides  applicable  to  the  charge  must  be  particularly  set  out,  so 
that  the  superior  court  may  judge  whether  there  is  any  proof  which, 
IB  an  aetion,  would  be  left  to  a  jury  as  sustaining  every  material  part 
of  the  charge  in  the  information,  and  warranting  the  adjudication  (n). 
ft  has  been  noticed,  in  a  former  page,  that  the  difference  between 
ofders  and  convictions  consists  in  this,  that  in  orders  it  is  sufficient  to 
•fate  the  result  of  the  evidence,  whereas  in  convictions  the  evidence 
itself  must  be  particularly  given  (o).  Thus  it  will  not  be  sufficient  to 
state  that  the  said  offence  was  fully  and  duly  proved;  for  that  is  to 
state  the  result  of  the  evidence  only,  but  not  the  evidence  itself  (p). 
If  some  laxity  has  been  reluctantly  admitted  in  convictions  under 
Ibrmer  game  laws,  these  at  most  only  form  exceptions  to  an  otherwise 
aniversal  rule  (9).  The  information  must  be  kept  separate  from  the 
evidence,  so  as  to  let  it  appear  distinctly  which  is  which  (r). 

In  these  summary  convictions,  the  opinion  of  the  justice  being  sub- 
stitated  for  that  of  a  jury  according  to  the  common  law  process,  the 
weight  of  the  evidence  on  either  side,  if  there  be  any  essential  dif- 
ibrence,  must  be  determined  by  tlie  justice ;  therefore,  if  the  whole 
evidence  be  clearly  set  out,  and  that  on  the  part  of  the  prosecution 
■afficiently  applies  to  the  facts  alleged,  and  constitutes  the  offence 
charged,  whatever  be  the  evidence  brought  to  rebut  it  by  the  defendant. 


tioBS  in  the  form  given  by  3  G.  IV.  c. 
23,  are  ■gainst  this  presumption,  Paley, 
79. 

(m)  B.  v.  Crowther,  1  T.  R.  126 ; 
ML  V.  Mali,  id.  320.  See  R.  ▼.  Kiddy, 
4  D.  Sc  R.  734  ;  2  uf.  Mag.  C.  364. 

SPaley,  3id  ed.  162, 178. 
Ante,  p.  838,  n.;  840.  R.  y.KiUet,A 
Burr.  R.  2063.     See  as  to  other  differ- 
ences  between  orders  and  convictions, 
F^,  3rd  ed.  131, 151. 

{p)  M.y.  Tkeed,2Stn.  919:  2  Bor- 
nurd.  16,  73;  Ld.  Raym.   1375.     See 


R,  T.  Lovett,  7  T.  R.  152 ;  R.  y.  Reedt 
Doug.  486. 

{q)  R,  V.  Hartley,  Cald.  175  ;  R,  ▼. 
Pearee,  i)  CHst,  R.  358,  on  5  A.  c.  14, 
repealed  1  &  2  W.  IV.  c.  32,  s.  1. 
However,  the  form  given  by  that  game 
act  dispenses  with  any  statement  of  the 
evidence,  and  even  with  the  information 
against,  and  summons  and  appearance 
of,  defendant.     See  Paley,  3rd  ed.  154. 

(r)  R.  V.  Oreen,  Cald.  391 ;  Paley, 
169. 


6SS  cuNviciioMs. 

every  thing  respecting  ihc  credit  to  be  gtvci 
which  would  be  lit  to  be  lell  to  a  jury,  mi 
sidered  as  tefl  to  the  opinion  of  the  justice 
drawn  from  it  cannot  be  disturbed  except  o 
II  follows,  from  what  has  been  advanced, 
and  elated  in  the  convictions,  must  be  con 
from  the  allegations  of  the  inrormaiiou,  in 
exhibited  ;  in  other  words,  that  although  tl 
and  a.  sufficient  general  description  of  the  ol 
proof  of  every  particular  which  goes  to  est 
as  every  thing  adduced  to  exempt  the  <j 
quencea  of  it,  if  any,  must  be  exhibited  on  tJ 
ficient  in  most  cases  to  say,  "  it  appears  the 
premises  charged  in  the  above  information 
lions  on  the  game  laws,  white  qualifications 
negatived  in  ihe  information  (t)  (in  order  ^ 
tion,  and  cannot  in  all  probabihty,  in  the  nab 
and  individually  negatived  in  the  evidence) 
the  facta  which  contribute  to  the  establish 
whole,  or  of  some  of  its  essential  parts  or 
numbers,  &c.)  are  open  to  proof  by  the  I 
necessary  to  be  so  proved  (u).  Thus,  ex 
against  profane  swearing',  the  quality  of 
coach  regulating  act,  the  ages  of  the  supe 
under  the  hawker's  act,  the  repetitions  of  t 
essence  of  the  respective  offences,  and  are 
mony,  in  accusation  and  defence  (a:).  The 
V  lifcn  obsefved.  is  necessary  to  b 
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tike  Thirdf  where  the  evidence  set  forth  was,  that  the  defendant  was 
seen  once  or  twice  at  the  rehearsals  of  the  piece,  engaged  an  actor  to 
perform,  and  gave  him  a  cheque  for  the  amount  of  his  benefit,  it  was 
held  that  the  justices  were  warranted  in  drawing  the  conclusion  that 
ihe  defendant  caused  the  play  to  be  acted  (y).  And  in  the  same  case 
it  was  held  that,  from  a  statement  that  certain  witnesses  came  before 
the  justices,  upon  their  oaths  to  them  severally  and  respectively  ad* 
ministered,  it  substantially  appeared  that  the  oath  was  administered  to 
the  witnesses  in  the  presence  of  the  magbtrates  (z). 

Adjournments,  if  granted  by  the  justices,  should  be  stated  to  show 
that  Uiey  were  not  made  to  a  time  beyond  that  limited  by  the  act  for 
the  conviction  to  take  place  in  (a). 

6th.  Form  of  Judgment  on  the  AdfudicationJ] — Every  conviction 
must  contain  an  adjudication  of  the  defendant's  having  been  convicted, 
whether  the  punishment  be  or  be  not  fixed  by  the  statute  (6).  There 
mutt  also  be  a  judgment  of  forfeiture  (c) ;  for  it  is  said,  where  there  is 
an  appeal,  '*  it  is  not  from  the  judgment  of  the  justice  as  to  the  fact, 
bnt  because  he  has  ordered  a  penalty  to  be  paid,  or  has  committed  the 
defendant,  who  wants  to  stay  execution,  or  be  released''  from  pri- 
mm(d). 

The  conclusion  of  a  conviction  may  be,  and  commonly  is,  **  the 
aaid  defendant  is  accordingly  (e)  convicted  of  the  offence  so  charged 
npon  him  (or  against  him),  as  aforesaid,  contrary  to  the  form  of  the 
statute,  &c.,  and  I  do  therefore  adjudge  and  declare  that  the  said 

defendant  hath  forfeited  for  his  said  offence  the  sum  of ,"  Sec. 

However,  the  justice  is  not  restricted  to  these  exact  words ;  for  in  one 
case,  where  the  conviction  (after  stating  the  evidence)  concluded 

thus : — **  and  thereupon  the  said  defendant,  the  said day  of — — 

See.  before  me  the  same  justice,  by  the  oath  of  one  credible  witness 
aforesaid,  according  to  the  form  of  the  statute  aforesaid,  is  convicted^ 
and  for  his  offence  aforesaid  hath  forfeited,  Sfc. :"  though  it  was  ob- 
jected, that  it  did  not  appear  of  what  the  defendant  had  been  con- 

(jf)  Palej,  3rd  ed.  180 ;  H.  ▼.  Gh990p,  (e)  **  Duly"  hdd  unnecesiary  to  be 

4  B.  &  Aid.  616.  added,  even  where  the  form  given  by 

fi)  See  m/tf,  p.  844.  the  act,  and  intended  to  be  followed, 

a)  R.  ▼.  Tolley,  3  East,  467 ;  Palej,  nsed  that  word,  H.  t.  J^eriet,  4  T.  R. 

183.  768.     See  R.  v.  Thon^pmrn,  2  T.  R. 

(ft)  R.  V.  Harris,  7  T.  R.  238.  Relied  18.     "  //  U  emuidered  that »'  is  an  nn- 

on  per  Ckt.,  Day  t.  ICtng,  5  Ad.  &  E.  necessary  preface,  R,  ▼.  Speed,  Carth. 

.365 ;  6  Ner.  &  Man.  84.5.  502 ;  Ld.  Raym.  583, 8,  C. ;  Paley,  3rd 


(<•)  Mey,  191, 192,  3rd  ed.  ed.  191—193. 

(if)  Nares  on  Conv.,  65. 
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victed,  the  court  held  it  to  be  ■ufficieat(^).  Hk  coDdiuiiHi,liiM< 
ever,  now  adritabk,  ia  that  giren  by  3  G.  IV.  e.  33  (aee  pod).  tU 
gistfUet  BhooM  be  cuefnl,  lett  in  awudiog  pnniafaiiient,  itaki 
corporeal  or  pecnniary,  they  step  beyood  their  powers,  or  an  actiaao 
trespass  will  lie  against  tbeai,  though  the  convictioB  isootq«aidbed(y] 

A  deTendant  may  be  coovicted  of  several  ofienoes  of  tbe  saae  kind 
aod  of  serenl  penalties  in  one  convicticm  ;  for  it  is  the  constant  pisc 
tice  in  actiMU  (on  the  game  laws),  asd  not  nnfrequenily  in  esnie 
tiotu{h). 

But  whenever  seveni  acts  m  charged  to  have  been  conunittcd,  i 
must  depend  on  the  words  of  the  statute  inflicting  tbe  pessiiici 
whether  they  are  distinctly  incurred  for  distinct  offences,  or  nhtikt 
the  several  acts  done  form  only  one  aggregate  offence  requiring  ba 
one  penalty  (i)-  The  stune  question  often  arises  in  regard  to  ihe  srt 
of  Joittt  offenders,  who  may  in  some  cases  be  liable  to  separate  peasl 
ties,  and  in  otbets,  «.  g,  for  niiog  greyhounds,  &c.,  to  one  callecti*i 
peniUty  {j).  Acts  done  on  different  days  mnst  always  be  treated  a 
distinct  offences  (A) ;  but  different  acts  done  on  one  day  are  lishli 
to  the  distinction  just  taken  (i),  and  each  particular  case  mast  Ix 
decided  by  the  wording  of  the  statute  on  which  the  convictioo  i 
founded,  assisted  and  fortified  by  the  analogy  of  similar  casei(») 
It  must,  however,  be  observed  that  adjudication  on  every  patMtK 
which  it  refers,  must  be  precite  and  exact;  for  a  judgment  for  t« 
little  is  as  bad  as  a  judgment  for  too  much ;  and  this  is  so,  whether  il 
respect  the  fine,  the  costs,  or  any  other  portion  of  the  penalty  wfaid 
has  been  attached  to  the  commission  of  the  offence  (tt). 

In  a  case  where  the  commitment  was,  that "  the  defendants  AoM 
till  thni  pa]!  Ihrir  fi'if :''  'lO  prei-isc  firie  lieiny  nientiijiiedi 
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'6,  (repealed  7  &  8  6.  IV.  c.  27,)  for  cutting  down  limber  trees),  a 

eotfictioa  which  adjudged  him  to  be  imprisoned  a  certain  time,  or 

mUU  the  forfeiture,  together  with  the  charges  previous  to,  and  attend- 

mg  the  said  conTiction,  be  paid^  but  did  not  ascertain  what  the  charges 

stty  was  held  bad(p). 

.  So,  where  7  G.  II«  c.  11  <local)  gave  power  to  a  magistrate  (at  a 
borough,  on  a  summary  conviction  there  against  that  act,  to  levy  the 
penalties  by  distress,  together  with  the  reasonable  charges  of  taking 
and  keefHng  such  distress;  a  conviction,  returned  upon  certiorari^ 
which  did  not  adjudge  what  the  defendant  was  to  pay  for  those 
char^geSy  was  admitted  to  be  bad,  and  quashed  (9). 

Magistrates  having  power  to  award  damages  **  not  exceeding*'  ti 
certain  sum  stated,  have  not  power  to  award  that  sum  at  all  events, 
bal  sue  to  ascertain  the  amount  of  damage  in  each  case,  and  award 
icaMmaUe  oompensation  according  to  the  amount  of  injury  proved. 
Tbej  cannot  go  beyond  the  extreme  sum,  but  are  not  to  award  that 
asm  unless  damage  is  proved  to  a  like  amount  (r). 

Where  magistrates  are  invested  with  discretion  as  to  awarding  cor- 
poreal punishment,  then  judgment  must  be  stated  on  the  conviction 
^rith  equal  certainty  as  if  it  was  for  paying  a  penalty  (i ).  Where  no 
discretion  is  given  to  magistrates,  they  must  inflict  the  whole  punish- 
ment provided  by  law  {t)» 

In  affixing  the  punishment  of  an  offence  which  may  be  proceeded 
i^Tiinnt  on  one  or  other  of  two  different  statutes,  care  must  be  taken 
not  to  Uend  the  penalties  under  both(K).  If  distinct  offences  are 
oharged  in  the  information,  judgment  that  the  defendant  is  convicted 
of  the  said  offence  will  be  bad,  for  uncertainty  to  which  offence  the 
aingle  penalty  inflicted  was  referable  (v). 


(p)  R.  ▼.  Haii,  Cowp.  60. 
(f )  JB.  ▼.  Symonds,  1  East,  R.  189 ; 
JZ.T.  Hall  being  cited. 

(r)  R.  ▼.  Harper,  1  D.  &  R.  222, 
^^  Begt,  J.  Tlie  conviction  was  set 
aade  for  not  showing  an  offence  within 
the  set. 

(«)  Thas,  while  magistrates  might 
9tier  ineorrigible  rogues  to  serve  his 
majesty  either  by  sea  or  land,  a  convic- 
tion orderii^  one  to  be  employed  in 
^'lus  majesty's  service,'*  without  adding, 
whether  by  sea  or  land,  was  held  bad, 
Hv.  Patekett,  5  East,  341. 

(0  R.  V.  Hoseawn,  14  East,  606,  on 
20  6.  II.  c.  19,  inflicting,  on  conviction 


by  a  magistrate,  the  punishment  of  com- 
mitment to  the  house  of  correction,  there 
to  remain  and  h%  corrected,  and  held  to 
hard  labour.  Correction,  t.  e.  whipping, 
was  held  a  necessary  part  of  the  judg- 
ment. See  R,  V.  Salomons,  1  T.  R.  252  ; 
Paley,  202,  208. 

(fi)  R,  V.  Clarke,  Cowp.  35 ;  R.  v. 
Hoteaaon,  14  East,  605 ;  Paley,  206, 3rd 
ed. 

(o)  R,  V.  Salomons,  I T.  R.  251.  Held 
otherwise  where  the  particular  offence 
for  which  the  penalty  was  inflicted  was 
stated,  R.  v.  Chandler,  14  East,  267, 
4th  objection. 


a  penally  on  any  pc 
dwre,  if  two  penoDs  do  i 


M«  IMidy  f  lima,  ii  i 

■>  c^  *<^  aAei  aae  pesaJty.     Tkui,  where ' 

■  U.  mkA.  under  5  A.  e.  14,  i.  4, 

laiarf  ■•  4Kitam  caac,  Wthom  being*) sal ified,  the  ct 

■C  in  «*«ast,  mid  ds  raoriction  could  not  be  l 

ifcM  k  VM  Mif  vie  afcnce  :   nnd   that  the   magiib 

^•«  r— weiei  IfcoM  ia  ••«  parity ;  and  tliey  «^  I 

4  kcM  anoil  iiBet  deaded :  tfce  ccwnction  *u  tbi 

(■V    Scib««a«Hfecrer  Afc«Bt  loavea  onaSoiJ 

— ii»WWl»fcB«i*f—eafc»c»(»>.    Bvtirehlier  the  penalty 

fmA  ky  Ihe  iotaic  be  «|Ma  Mtt  pcnw  coovicted,  or  if  il 

M.  w  thM  tka  ptill  of  each  of  the  paiu 
■  Aaft  af  the  othen,  dw  puties  ought  la 
nd  diMiBBi  pennhJH(y).      Where   two  ■ 
e  tao  JMtita  of  KB  usanlt,  on  !>  G.  IV.  c. 
L  fiac  MS  iaipaaBd,  it  wu  heU  iO^,  aod  ron«id 
la  aa  to  sake  iIk  jntice*  Unble  in  treipajs  (c). 
'■■*■'■  "'  by  the  oNmctMMi  wlien  ivtnmed  to  tlui 
ibovc  w9  not  inqnire  vbco  il  wm  m  fixed  (a). 
A  c>>cHctK'!i  m'jil    c-:  ip>:-il   id  aii   .i^   furisicii.      Tiie   jud^m^Dt  it 
puticula.'  lieioj  aa  eciire  act,  cannot  be  severed,  so  that  if  badulo 
p»n,  the  «bole  li  thereby  vacated,  though  ihe  parts  may  be  in  lli«r 


Mm 


general,  iljt  di*tribui:c-! 
oflhejud-ment.  Whe 
to  be  dislnbuied,  a   con 


<9:  R.J 
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rictU'ii—DUlTtbution  of  the  Penalti/.]-^" 
oi  the  penally  makes  also  a  necessary  pari 
e  the  iiatuie  itself  points  out  the  propoitiin" 
ietion  setting  forth  that  Me  offender  is  «•"' 
:  sucK  o   sum  accordinij   tv  the  form  of  1*' 

likrr.  I  T.  rongrfntioQ  ;  Criy/u  t.  DvrAm.  Co**' 
'.  R.  JSe:  tUO:  R.  v.  E/rn//.  Sir.,  rat;  2  J> 
2;j.  R.™.  15H,5,  C.     ^-/f.p.fJS. 

■}■-  610.  S--1  .Worjo"  V.  Broim,  4  Ad.  &  E-S'  " 

9.  a  d«r-       6N.&M.5r.  S.  C. 

(J)  2  Ld.RsTm.  \i\k:  R.s.Layler' 
I  Sulk.  3S2  ;   V'titf.  207 


Marriol  t.  SiSav,  Com.  Rep.  : 

(xj  Crepf.!  I.  Dwrrfoi.  Co«] 

I  y)  R.  I.  Z>roif,  Sini.  4S9 
»tealing  case  ; — R.  v,  Clarlr.  6 
of  «e*eral  killing  one  bsre.  or 

ODe   net   fur   birds,   or    rescuing    goods  {i)    IT.  R.  251';   Pale;, 

froni    ciutom-houK    olEcen.    resisting  k)   R- r,  CatAfrall,  Sti* 

Uld  aiwnlling  Ihem  :—R.  y.  Huir.  b  T.       205,  208. 
R.  542,  joint  diituibuice  of  (olenlcd 


;o3. 
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ttaiutey  without  making  a  distribution  in  terms  to  the  different  parties 
entitled,  was  held  to  be  in  this  sufficient  {d)^  because  nothing  is  left 
ancertain  or  discretionary,  and  this  is  the  usual  mode  wherever  the 
act  applies  the  penalty  with  such  certainty  that  the  judgment  can  be 
uneqaivocally  carried  into  effect  by  reference  to  the  act  alone  (e). 
The  form  of  judgment  in  such  cases  usually  awarding  the  penalty  to 
be  distributed  as  the  act  directs  (/),  a  material  variance  from  the  act 
ID  iq>propriating  the  penalty  will  avoid  the  conviction  (g). 

Where  the  distribution  directed  by  the  statute  was  part  to  the  party 
aggrieved,  and  the  remainder  to  '^  the  overseers  of  the  poor  of  the 
parkk/*  a  distribution  <'  to  the  poor  of  the  township**  was  held  bad, 
because  there  may  be  many  townships  in  the  same  parish,  and  it  was 
not  stated  which,  or  that  it  maintained  its  own  poor ;  so  that  there 
was  uncertainty;  but  it  was  admitted  that,  if  it  had  been  general, 
viz.  ''  to  be  distributed  as  the  law  directs^**  it  would  have  been 
infficient,  for  there  would  not  then  necessarily  have  been  any  un- 
certainty (A). 

But  where  justices  are  required  by  a  penal  statute  to  distribute  the 
penalty  on  conviction,  amongst  certain  persons,  **  according  to  their 
SUeretion^**  or  in  any  other  indeterminate  proportions,  an  adjudica- 
tion,  that  the  forfeiture  be  disposed  of  as  the  law  directs^  is  bad ;  for 
in  such  case  the  justices  should  adjudge  what  the  several  proportions 
shall  be  (t).  Again,  where  the  act  fixes  the  amount,  but  leaves  the 
magistrate  to  select  the  description  of  objects  to  receive  its  distribu* 
tion,  or  where  the  amount  and  description  of  objects  are  both  fixed, 
but  the  individuals  answering  that  description  are  uncertain,  the 
magistrate  must,  at  the  time  of  the  adjudication,  exercise  his  discre- 
tion in  selecting,  by  name,  a  party  to  receive  the  amount.  The  appli* 
cation  and  distribution  of  the  penalty  to  such  party,  should  afterwards 
be  distinctly  stated  on  the  face  of  the  conviction  (/). 


Costs  should  form  part  of  the  Adjudication  in  the  Conviction.'] — 
Costs,  also,  form  a  constituent  part  of  the  adjudication,  every  part  of 


(d)  R.  ▼.  Barrett,  Salk.  383. 

(tf)  JB.  ▼.  Stale,  8  East,  573. 

(/)  Sec  R,  ▼.  PHeet,  6  T.  R.  538 ; 
Jl.  T.  Thompiftn,  2  T.  R.  18 ;  Paley, 
209. 

(ff)  Grifithe  v.  Harria,  2  M.  &  W. 
325. 

(A)  R.  V.  Prieet,  6  T.  R.  538.  "  ViU  " 
k  pretamed  to  be  co-eztenriTe  with 
"ptfuAi."  Seen.  ^.Wyait,  2  Ld.  Raym. 
1478*  "L«mbeth'*  in  eridenoe  in  conTic- 


tion,  *'  St.  Mary,  Lambeth,"  in  adjudica- 
tion of  penalty  in  conviction;  held  no 
Tariance,  it  not  appearing  that  these  were 
two  distinct  parishes,  R,  ▼.  Ghitop,  4 
B.  &  Aid.  616. 

(i)  R.  v.  Dempeem,  2  T.  R.  96.  See 
R.  T.  Symonde,  1  East,  189. 

(j)  R.  v.  SeaU,  8  East,  568,  573. 
See  R.  v.  Chandler,  Salk.  378 ;  it.  t. 
Smithy  5  M.  &  S.  133. 
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which  must  be  preciie  and  exact.  Where  a  ttatate  did  not  mentioa 
costs,  the  convicting  magistrate  had  do  power  of  awarding  them ;  bvt 
by  18  G.  III.  c.  19,  where  any  complaint  shall  be  made  before  any 
justice,  and  any  warrant  or  summons  shall  issue  in  consequence  therecf, 
it  shall  be  lawful  for  any  justice,  who  shall  bare  beard  aod  determiDed 
the  matter  of  such  complaint,  to  award  such  costs  to  be  paid  bjotber 
of  the  parties  to  the  party  injured,  and  likewise  to  levy  the  nunw 
awarded  by  distress ;  or  if  effects  cannot  be  found,  to  commit  to  bin! 
labour  for  any  term  not  exceeding  a  month,  nor  less  than  ten  daji,  or 
until  the  sum  so  awarded,  together  with  the  expenses  of  the  commit- 
mnet,  be  paid,  Prorided,  that  where  the  penalty  shall  amount  to,  or 
exceed,  5L,  such  costs  sliall  be  deducted  by  the  said  justice  or 
justices,  according  lo  hit  or  thnr  tHsertfiom,  out  of  the  said  penalty  or 
penalties,  so  that  it  shall  not  exceed  one  fiflh  part  of  the  same;  uA 
the  remainder  thereof  shall  be  paid  to,  or  dinded  among,  the  penoii 
01  persons  who  would  have  been  entitled  to  the  whole  io  case  tbb  id 
had  not  been  made. 

It  follows,  therefore,  that  where  any  particular  act  directs  the  cosu, 
their  distribution,  and  the  mode  of  compelling  payment  of  tlum,  U 
well  as  of  the  fine,  all  its  requisitions  must  be  precisely  complied  witb 
in  the  adjudicatory  portion  of  the  conviction;  but  where  the  ict 
inflicting  a  penalty  on  tlie  ofience  is  silent  as  to  costs,  then,  if  awardgd 
at  all,  the  sum,  &c.  is  to  be  adjudicated  with  similar  precision,  te- 
cording  to  18  G.  III.  c.  19,  just  set  forth.  Any  variance  from  dw 
rules  laid  down  by  the  particular  act,  or  by  this  general  act,  respetfiif 
costs,  will  be  as  fatal  to  a  conviction,  as  similar  incorrectness  respect- 
ing the  fine  or  other  penalty  imposed  by  way  of  punishment  wouM  be; 
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Where  a  jastice  has  awarded  a  sum  for  costs  pursnant  to  power 
given  by  an  act  which  declares  they  may  be  levied  by  distress,  man- 
damus lies  to  compel  them  to  issue  the  warrant  of  distress  (n). 

The  costs  of  the  appeal  are  a  different  subject,  and  noticed  in  a 
sobaequent  chapter  (o). 

Cancliuion  of  Adjudication.] — The  adjudication  is  perfected  by  the 
convicting  justice  or  justices  (as  the  statute  by  which  it  is  authorized 
may  require  it  to  be,  by  one,  or  two)  subscribing  and  sealing  it :  by 
which  act  it  becomes  a  record,  and  without  which  it  cannot  be  pro- 
duced before  any  court  for  any  ulterior  purpose,  as  for  appeal,  &c.  (/»). 
It  is  usual  to  add  the  date  of  the  adjudication,  taking  care  to  bring  it 
within  the  time  limited  by  statute  for  the  conviction  to  be  made  in  (g). 


Having  gone  through  the  ordinary  requisites  of  convictions  on  a 
general  view  of  them,  we  must  now  proceed  to  the  consideration  of 
some  incidental  particulars  which  are  directed  by  particular  statutes, 
made  requisite  by  particular  decisions,  or  to  be  inferred  from  similar 
sooroes. 

Convictions  should  be  returned  to  Sessions.] — The  duty  of  return^ 
ing  a  conviction  under  hand  and  seal  of  the  convicting  justice  to  the 
next  quarter  sessions  is  clear,  '*  in  every  instance,  whether  the  party 
convicted  appeal  or  not,  or  even  whether  an  appeal  be  given  by  the 
statute  or  not,  that  it  may  be  seen  if  there  be  any  forfeitures  to  the 
crown,  so  that  if  there  be,  it  may  not  be  deprived  of  them  (r).  It  may 
be  returned  to  the  sessions  on  paper  or  parchment ;  if  to  the  queen's 
bench  on  a  certiorari^  on  parchment  only.  But  it  need  not  be  drawn 
up  in  form  at  the  time  of  making  it;  for  if  notes  are  taken  of  all  the 
material  facts  at  that  time,  the  conviction  may  be  drawn  up  at  any 
time  after  levying  the  penalty  adjudicated,  or  committing  the  defendant, 
if  before  a  return  has  been  made  to  a  certiorari,  or  to  the  sessions  (i )  : 
80  even  after  action  brought,  if  before  issue  joined  {t). 


(ft)  R.  ▼.  Hants  {Jmstices),  1  B.  & 
AdoL  654. 

gl  Pot/,  Chap.  XIII. 
)  Dalt.  c.  115 ;  R.  r.Bheail,  Stra. 
794;  2  Ld.  Raym.  1514,  S.  C. 

(q)  See  R.  ▼.  Peckham,  Comberb. 
439 ;  jR.  T.  Beiiamy,  1  B.  &  C.  500 ;  2 
D.  ft  R.  727  ;  Palej,  3rd  ed.  29,  216. 
(r)  4  6.  IV.  c.  37,  &c.  on/e,  p.  601, 


(where  it  is  misprinted  3  G.  IV. c.  47).  See 
3  6.  IV.  c.  46 ;  H.  v.  BaUm,  2  T.  R.  285. 

(•)  Master  T.  Johnion,  12  East,  32 ; 
R.  ▼.  Barker^  1  East,  182;  StiU  ▼. 
Watts,  7th  ed.  533.    Ante,  p.  80,  81. 

(0  Grayr.  Cookton,  16  East,  13.  No 
conyiction  had  there  been  retamed  to 
the  sessions.  See  Selwood  y.  Momst  et 
al„  pending  in  Q.  B.,  Hil.  1841. 
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In  fome  Btatatet,  the  return  of  tlie  conrictioa  »  panicnluly  diterted, 
Mpecially  in  caset  where  a  tecond  conviction  it  to  be  Tinted  b;  i 
Hverer  judgment ;  becauae,  in  inch  caies,  the  first  connctioD,  or  &  tne 
copy  thereof,  aa  returned,  and  filed  by  the  clerk  of  the  peace,  i>  luuillj 
declared  («)  to  be  sufficient  evidence  of  the  former  conviction,  latk 
recent  statutes  passed  for  consolidating  the  law  of  larceny,  and  paaide 
ing  malicioni  bjuries  to  property,  it  is  expressly  directed,  that  is  ik 
nmnerons  instances  of  snmmary  convictioD  given  under  these  acts,  At 
convicting  juiticet  shall  always  transmit  the  convictions  to  the  nol 
court  of  general  or  quarter  sessions,  where  they  are  to  be  kept  sbo^ 
the  records  of  the  court  by  the  proper  officer  (r). 

But  in  all  cases  where  a  conviction  is  necessary,  if  the  coovictis; 
justice,  after  receiving  due  notice  of  appeal,  neglects  to  retura  Ac 
conviction  to  the  sessions,  whereby  the  party  is  prevented  fma  prs- 
secnting  his  appeal,  independently  of  any  other  punishment  fiir  locb 
misbehaviour  in  his  office,  he  b  liable  to  an  action  on  the  csie  fa 
special  damages  (w). 

Defendant  hai  right  to  a  Copy  <tf  hit  Cantrtcfton.] — Defendant  is 
entitled,  on  application,  to  a  copy  of  his  conviction  from  the  convictnE 
justice,  for  it  is  a  record,  and  he  is  entitled  to  any  advantage  that  m; 
arise  from  it  (z).  Butif,  by  mere  mistake,  and  without  fraud  or  iotentin 
tomislead,  a  copy  be  given  to  the  party  demanding  it,  which  is  not  qoilc 
correct,  and  a  correct  one  be  returned  to  the  quarter  sessions,  the  eopj 
returned  to  that  court  is  the  only  proper  record  of  which  it  can  lakeetf- 
nizance(y).  It  bebg  argued  that  the  defendant  was  taken  by  surpriK  it 
the  sessions,  by  the  productton  of  a  conviction  returned  there  difetst 
from  that  of  which  he  bad  received  a  copy,  and  against  which  he  ksd 
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grant  an  adjournment:,  so  that  he  might  be  prepared  to  answer  the  con- 
vicUon  as  it  then  stood. 

Appeals  against  Convictions.] — An  appeal  from  a  conviction  of 
jostices  oat  of  sessions  to  the  justices  in  quarter  sessions,  is  not  a 
RHitter  of  common  right,  but  of  express  enactment  (z),  which  cannot  be 
extended  by  equitable  construction  to  cases  not  distinctly  enumerated, 
even  where  former  acts  gave  an  appeal,  and  all  the  powers,  matters, 
and  things  contained  in  them  are  extended  to  the  subsequent  act  on 
which  the  conviction  takes  place  (a).  So  that  the  express  exclusion 
of  an  appeal  contained  in  some  acts  is  quite  needless. 

However,  a  general  power  of  appeal  given  by  statute  cannot  be  ex- 
doded  by  mere  inference  without  positive  enactment  in  the  particular 
instance  (&),  unless  the  same  instrument  should  comprise  distinct  mat- 
ters, one  of  which  may,  while  the  other  may  not,  be  appealed  against, 
0.  g»  where  a  conviction  against  which  an  appeal  was  allowed  was 
stated  in  the  same  document  with  the  commitment  which  had  been 
excepted  from  the  appeal  clause  (c). 

Parties  to  Appeal  against  a  Conviction ,  to  or  against  whom  Costs 
Moy  be  given.] — By  4  G«  IV.  c.  95,  s.  87  (turnpike  act),  persons 
thinking  themselves  aggrieved  may  appeal  against  convictions  under 
that  act  to  the  sessions,  who  are  to  hear  and  finally  determine  the 
appeal,  and  award  such  costs  to  the  parties  appealing  or  appealed 
eiffasMSt  as  they  think  fit,  to  be  levied  by  distress  and  sale  of  goods  of 
the  person  against  whom  such  determination  shall  be  given.  A  toll- 
gate  keeper  was  convicted  in  a  penalty  for  taking  too  much  toll.  He 
appealed :  the  sessions  quashed  the  conviction,  and  ordered  the  im^ 
former  (or  prosecutor)  to  pay  10/.  costs  to  the  toll-keeper.  It  was 
held  that  *'  the  party  appealing''  was  in  this  case  manifestly  the  party 
oonvicted,  and  that  consequently  the  informer  was  the  only  person 
who  could  satisfy  the  terms  "  party  appealed  against."    For  the  con- 


(«)  For,  per  Lord  BiUenJbwfmgh^  in 
Jt  V.  fiTAoM,  6  East,  514,  '*  if  there  be 
BO  words  which  bear  reference  to  any 
appeal,  the  court  cannot  tnpply  the  want 
of  Aem;"  and  see  1  M.  &  S.  448  ;  6 
Bast,  514 ;  2  T.  R.  509,  510  ;  3  D.  & 
ft.  35;  4  B.  &  Aid.  521,  H.  v. Hoimoii. 

It  has  been  laid,  that  an  appeal  ii  not 
from  the  judgment  of  the  justice  as  to 
iBbm  fmtXf  but  becanae  he  has  ordered  a 
peaalty  to  be  paid,  or  has  committed 


the  defendant,  who  seeks  to  stay  execu- 
tion or  be  released  firom  prison,  Nares, 
65. 

(a)  H.  v.  Swrty  {Juitieei),  2  T.  R. 
504,  510.  Ante,  p.  7,  note  (tr)  ;  also 
H.y.  Shme,  6  East,  514,  518. 

(b)  UN.  CutHberlamd  (Juitieei),  1  B. 
&C.  64. 

(e)  R.  T.  St^fMUkire  (/Mteet),  12 
East,  572. 

3k 


866  coxTtcnoKB. 

victing  justice  wm  compellable  to  act  on  the  coming  fonnuil  of  i^ 
informer,  and  could  not  be  visited  with  costs  while  acting  bomijidt  io 
die  dischai^e  of  his  judicial  duty  ((/). 

Acquittal  of  a  De/endanf  eaimol  be  Reverted.^ — Justices  bcfat 
whom  an  infonnadon  on  a  penal  statute  is  laid,  arc  in  the  sitiittkn  et 
jurymen,  so  that  if  a  defendant  be  acquitted  by  tbem,  the  court  abote 
cannot  reverse  the  judgment;  and  that  is  so,  even  though  thejuttica 
State,  in  return  to  a  eeriiorari,  evidence  which  prtmAfade  is  sofficiot 
to  convict;  for  the  evidence  given  is  entirely  and  exclnsiveiy  for tbi 
consideration  of  (he  jusucei  below,  who  are  placed  in  the  utuatiin  of 
a  jury ;  and  if  they  acquit  a  defbndant,  the  court  i»nnot  snbsdUtt 
themselves  in  the  pbce  of  the  justices,  acting  as  jurymen,  and  contict 
biin ;  for  they  cannot  judge  of  the  credit  due  to  the  witnesses,  wboa 
they  did  not  hear  examined ;  all  that  they  csn  do  n,  to  look  to  tk( 
form  of  the  conviction,  and  see  that  the  party,  if  cMinvicted,  hu  bm 
convicted  by  legal  evidence  (e). 

Jvitice  cannot  he  compelled  to  enforce  an  Emmeout  ComUtiM.] 
— But  if  it  appear  to  a  justice  after  conviction,  that  the  de/endaot  bu 
been  erroneously  convicted  as  to  matter  of  substance,  be  caoiut  be 
compelled  by  mandamut  to  issue  a  warrant  to  levy  the  peaah}  id- 
judged  (/).  It  is,  however,  otherwise  if  the  error  be  merely  faasl, 
and  i)  amended  by  a  magistrate  in  his  return  of  the  convictioa  to  ■ 
writ  of  certiorari,  by  being  placed  in  store  formal  shape  than  thMii 
which  it  was  first  drawn  up,  and  of  which  a  copy  had  been  defiKnJ 
to  the  party  convicted.  For,  per  Lord  JTmyoN,  C.  J.,  "  if  the  Mgii- 
trate  bad  done  no  more  than  return  the  convictitHi  in  a  more  tmd 
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ipa  conriction  correct  in  point  of  form,  stat.  3  G.  IV.  c.  23,  entitled, 
''in  act  to  iacilitate  summary  proceedings  before  justices  of  the  peace 
ud  others/'  has  provided  a  general  outline  of  a  conviction,  to  be  filled 
^p  in  all  cases  where  the  statute  creating  the  offence  or  regulating 
it  mode  of  prosecuting  it,  has  not  given  a  particular  form  adapted 
to  the  case.     This  form  so  g^n  is  as  follows : — 

Conntj  loTf  1      Be  it  remembered,  that  on  the  — ^—  day  of  ^«— -  in  the 
^iMe  emte  «My  >7ear  of  oar  Lord  — —  at  —  in  the  county  of  — —  A.  B. 

fcj  of  J labonrer  [or,  «•  tk€  ca»e  may  be],  personaUy  came  before 

^  [or,  bfliore  ns,  See.]  C.  D.  one  lor  more,  ae  the  ettee  may  be']  of  her  migei^i 
of  the  peace  for  the  aaid    '■   ■      and  informed  me  [or,  us,  &c.]  that  £•  F* 

—  in  the  connty  of on  the  '  day  of  ■  at  ■  in  the 

did  [hare  eet  forth  the  fact  for  which  the  h^formation  it  Und]  contrary 


to  Ae  form  of  the  itatate  in  soch  caie  made  and  provided ;  whereupon  the  aaid 
K.  F.  alter  being  duly  inmmoned  to  answer  the  said  charge,  appeared  before  me  [or, 
«Bp  fcc]  CO  the  —  day  of  —  at  — —  in  the  nid  ,  and  having 

tlie  chmrgt  oontained  in  the  laid  information,  declared  he  waa  not  guilty  of 
add  offence  [or,  a$  the  eaee  wuiy  hoftpen  to  be,  did  not  appear  before  me  [or^ 
«%  Ac]   pnnnant  to  the  last  summons,  or,  did  neglect  and  refnse  to  make  any 
against  the  said  charge]  ;  whereupon  I  [or,  we,  &c.  or,  nevertheless  I,  or. 
See.]  the  said  justice  [or,  justices]  did  proceed  to  examine  into  the  truth  of  the 
ccmtained  in  the  said  information,  and  on  the  ^«— -  day  of  ■  afore- 

«t  the  pariah  of  — -  aforesaid,  one  eredible  witness,  to  wit,  A.  W.  of  ■ 


ity  of  npon  his  oath  deposeth  and  saith  [ifB.  F.  be  preeent,  aoy, 

k  the  pvcaence  of  the  said  E.  F.],  that  within  — -  months  [or,  «•  the  ease  may 
At]  next  before  the  said  information  waa  made,  before  me  [or,  us,  &c.]  the  said 
[or,  justices]  by  the  said  A.  B.  to  wit,  on  the  — —  day  of  ■  in  the 

■  the  said  E.  F.  at  — ^  in  the  said  county  of  — —  [here  etate  the 


(A),  amd  at  nearly  aepoeeible  hn  the  worde  need  by  the  witneet,  and  if  more 
mma  wiinoot  be  ajtamined,  etate  the  evidence  by  each;  or  if  the  drfendani  coa- 
fwffffiTf'  qfetoHng  the  evidence  eay — ]  and  the  said  E.  F.  acknowledged  and 
confessed  the  same  to  be  true :  Therefore  it  manifestly  appearing  to  me 
latf  aSf  Aec.]  that  he  the  wd  £.  F.  is  guilty  of  the  offence  charged  upon  him  in  the 
mud.  information,  I  [or,  we,  &c.]  do  hereby  convict  him  of  the  offence  aforesaid,  and 
4o  declare  and  adjudge  that  he  the  said  E.  F.  hath  forfeited  the  sum  of  of 

ImrfU  money  of  Qreat  Britain  for  the  offence  aforesaid,  to  be  (i)  distributed  [or, 
paid,  at  ihc  earn  wtay  be]  according  to  the  form  of  the  statute  in  that  case  made  and 
provided.    Given  under  my  hand  [or,  our  hands,  &c.]  and  seal,  the  — —   day  of 
*  in  the  year  of  our  Lord  . 

Instances  in  which  the  Words  of  Statutes  must  be  rigidly  fol- 
loved,  and  where  departed  from^  in  Convictions.] — Where  a  form 

ik)  On  both  sides.     See  Paley,  3rd      wiU  be  desirable.    See  ante,  p.  861,  R. 
•i  150.  v.  Pneet,  6  T.  R.  538. 

(0  As  to  this  part,  more  particularity 
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of  conviction  is  prescribed  by  a  tUtnte,  it  ia  safest,  t»  gaunt,  UnOi 
to  adhere  to  it  bj  adopting  th«  rery  wordt(y);  but  if  the  jntlicc  m 
therefrom  id  point  of  pbiaK,  be  must  at  least  frmme  it  accordii^totj 
precise  ioteot  and  purpose  of  the  act.  An  ezataple  illuatralire  of  tl 
position  has  been  abeady  pven  in  treating  of  the  '*  adjudicatioB"(j 
In  some  statutes  the  form  ia  so  specifically  directed,  that  no  oil 
mode  of  expression  will  siiBice.  Thus,  some  statutes  say,  "  tie  com 
titm  shall  be  to  the  following,  or  the  like  effect"  or  hare  other  wot 
of  a  similar  import :  in  othert,  the  expression  is,  "  and  the  coaiicti 
ehall  be  in  the  /otm  following:"  in  this  latter  case  the  directioa 
-peremptory,  and  roust  be  obeyed  (i) ;  it  is  unnecessary  to  dwell  ap 
thie  point;  and  another,  viz.  where  it  is  necessary  that  the  descriptti 
in  the  conviction  should  be  taore  particular  than  even  the  woids  ■ 
serted  in  the  statute  itself,  sometimes  by  pursuing  a  narrower  descii| 
tion  than  what  is  conveyed  in  the  literal  terms  thereof,  sometimtsi 
enlarging  upon  the  general  terms  prescribed  in  the  statutable  fbni  i 
«onviclioD,  calls  for  more  particular  attention. 

An  example  of  each  will  sufficiently  illustrate  the  position.  A  en 
viction  under  the  5  A.  c.  14  (now  repealed),  for  "  keeping  a  gvt, 
alleged  it  to  be  "on  inttmment  for  dettroying  the  game"  (in  then 
words  of  the  act) :  and  it  was  held,  that  though  the  act  pioliSitt 
the  "keeping  oi  using  any  engine  to  destroy  the  game,"  yet,  ass gs 
may  be  kept  for  self-defence,  or  other  lawful  purposes  not  mtesda 
to  be  prohibited,  it  would  be  to  set  the  words  of  the  act  M  war  wii 
its  meaning  and  object,  if  tbe  conviction  were  not  to  narrowia 
so  as  to  meet  that  object,  by  confining  the  description  of  tbe  oflcaeel 
ibtheejHng  the  gun  far  the  tpedai  pmrpote  prohibited  t  which^ca 
purpose  must  therefore  be  alleged,  though  it  produce  tbe  effect  of  m 
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^  fin  aDnezed  to  it  directed  that  the  penalty  should  be  *'  distributed  as 
w  tie  law  durecUf  according  to  the  statute  in  that  case  made  apd  pro- 
W  lided/*  As  it  was  clear,  that  a  judgmeot  exactly  pursuing  the  general 
i  Ann  ooald  not  be  executed ,  for  want  of  that  sum  being  first  ascer- 
r     temed,  it  was  held  necessary  and  right  to  enlarge  upon  the  description 

is  the  general  form,  in  order  to  meet  the  purpose  not  comprised  in  it, 

hot  clearly  pointed  out  in  the  enacting  part  (n). 

Bionk  leftf  how  to  be  filled  tcp.] — One  other  contingency,  viz.  that 
of  a  blank  being  left  to  be  filled  up  for  inserting  the  offence,  from  its 
beii^  of  such  a  kind  that  latitude  must  necessarily  be  given  to  the  mode 
of  deicribing  it,  (or  the  general  words  of  description  used,  being  such 
as  are  obviously  equivalent  to  a  blank,  and  designed  to  point  out  the 
neoeMity  of  reducing  the  description  to  some  charge  more  specific,)  is 
provided  for  by  numerous  determinations  (o).  The  substance  of  them 
ij  be  stated  to  be,  that  where  the  object  of  the  statute  shows  that  the 
tore  could  not  intend  to  impose  a  literal  adherence  to  the  form 
,  a  similar  accuracy  of  description  is  required,  as  in  other 
where  the  direction  is  more  precise  (p). 


Wcrds  of  Surplusage.] — ^The  preceding  observations  naturally  bring 
wn  to  consider  the  defect  of  introducing  superfluous  matter,  commonly 
ited  ^*  surplusage,'*    If  a  statute  direct  the  conviction  of  any 
under  it  to  be  drawn  up  according  to  an  annexed  form,  or 
$o  the  effect  thereof,  and  the  convicting  justice,  besides  all  the  re- 
tinites indicated  by  the  statute  itself,  unnecessarily  inserts  other  par- 
ticolars  beyond  what  are  absolutely  necessary,  they  do  not  vitiate  the 
fantrament,  or  invalidate  its  effect  (g).    They  are  taken  as  not  having 
been  made  part  of  the  conviction,  so  that  errors  in  them  do  not  affect 
the  other  parts  which  are  correct,  nor  the  whole  taken  together.    As  a 
oofoDary  from  this  position,  it  must  also  be  noticed,  that  if  unnecessary 
particolars  be  inserted,  and  inserted  incorrectly  as  to  fact,  the  whole 
insertion  being  actually  surplusage,  the  incorrect  item  in  that  sur- 
plusage cannot  vitiate  that  part  of  the  conviction  which  is  correct  and 
good.     Thusy  where  in  a  conviction  under  an  act  on  a  subject  respect- 
ing which  a  subsequent  act  had  been  passed  containing  certain  excep- 


(»)  35  G.  III.  c.  6.  6T.  R.  538.  See  1  WiUon,  315 ;  1  Chit. 

(o)  R.  y.  Hazei,  13  East,  139;   R.  R.  147. 

V.  Jamet,  Cald.  438 ;   R.  ▼.  Nield,  6  (q)  /Z.  t.  J^enes,  4  T.  R.  768 ;  Afnt- 

Eiit,  417.  «fy  ▼•  Johnson,  12  East,  67 ;    R.  t. 

(p)  Per  Lord  Kenyan,  in  R.  t.  Priest,  Drake,  2  Shower,  489. 
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tionB,  which  were  not  Mcemry  to  be  noticed  at  all,  but  were  hcth- 
thelen  alleged  in  the  conviction,  and  eTToneondy,  it  wai  hdd  tbu, 
being  altogetheTiurpluMge,  they  did  not  inTalidate  it(r).  Butajai!|- 
ment  by  conviction,  being  an  entire  act,  mart  be  good  througfaoat:  ic 
•annot  be  severed  so  aa  to  be  bad  in  a  material  part,  and  good  u 
to  the  reat,  even  though  the  lereral  parts  may  be  in  their  nton 
distinct  ((). 

The  principal  difficulties  arise  from  the  impracticability  of  fixing 
absolutely  any  definite  criterion  by  which  to  detennioe,  at  once,  wfaii 
shall  be  considered  words  of  surplusage.  This  is  a  difficulty  not  to  Ic 
entirely  removed,  because  every  case  must  stand  on  its  own  pecsliu 
circumstances ;  but,  beside  the  determinations  on  convictions  alitsdj 
noticed,  an^ogy  presents  some  tolerably  precise  notions  on  thetob- 
ject,  deduced  from  the  law  of  indictments.  Thus,  if  an  indictnail 
conclude  "  contrary  to  the  form  of  the  statute,"  when,  in  fcct,  lk«f« 
is  no  statute  applicable  to  the  case,  and  therefore  no  uncertainty  cu 
ensue,  but  it  is  an  offence  at  common  law,  this  conclusion  may  be  le- 
jected  as  surphisa^,  and  the  proceedings  supported  (0-  So.iftk 
word  "  there  "  be  inserted,  when  locality  makes  no  part  of  the  chirp, 
and  need  not  be  averred,  it  maybe  rejected  as  immaterial  and  sarplin- 
age,  because  there  probably  can  be  no  preceding  matter  to  wbick  it 
can  be  referable  (n).  And  generally  all  words  that  are  entirely  ukIm, 
or  without  particular  sense  or  meaning,  e^iecially  if  they  conttivcK 
the  intent  or  purpose  of  the  indiclraent,  ought  to  be  struck  out  ■*  wd* 
plusage(t>).  But  if  any  averments  are  introduced,  which,  though  sot 
absolutely  essential  to  be  stated  at  all,  yet  when  stated  are  so  coa- 
nected  with  the  main  charge  that  they  cannot  be  separated,  and  Mi 
Ipavo  llic  I 
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Expressions  and  General  Directions  used  in  the  Summary  Forms 
explained — e.^. ''here  state  offence/' &c.] — In  convictions  directed 
by  statutes,  wherein  summary  forms  are  given  (omitting  the  informa- 
tion, summons,  and  evidence),  the  material  part  begins  at  the  word 
^  convicted."  It  is  equally  necessary  in  those,  as  it  is  in  common  law 
oonvictions,  that  certain  essential  ingredients  should  appear  on  the 
free  of  the  instruments,  viz.  the  jurisdiction  of  the  convicting  magis- 
trate, the  time,  the  place,  and  the  charge,  in  such  terms  as  to  bring 
llie  whole  within  the  description  given  of  the  ofience  in  the  act ;  also, 
diat  the  defendant  had  not  any  such  defence  as  his  then  observing  these 
pirticalars  might  have  afforded  him  ;  for,  without  tliese  being  evident 
upon  the  inspection  of  the  record,  the  court  cannot  say  that  he  has  in- 
clined the  penalty,  or  subjected  himself  to  the  forfeiture  annexed.  By 
way  of  example,  under  the  old  bread  acts,  if  the  offence  was  laid  where 
an  assize  had  been  set,  it  was  necessary  to  set  forth  what  the  assize  was 
in  that  place,  in  order  to  show  what  was  the  deficiency  of  weight ;  to 
slate  the  time  of  purchasing,  and  of  weighing,  in  order  to  show  that 
the  article  was  found  deficient  within  the  then  limited  terms  for  trial ; 
the  species  of  bread,  to  show  that  the  object  of  the  complaint  does  not 
fidl  within  the  exception  (a?). 

It  is  very  common  in  the  summary  forms  inserted  in  statutes  to  find 
the  words  "  {Here  state  the  offence).'*  When  they  occur,  they  are  to 
be  explained  by  the  foregoing  rule  of  construction,  i,  e.  the  offence 
most  be  described  as  fully  as  is  there  insisted  on  ;  ex.  gr.  the  statute 
against  combinations  and  among  journeymen  manufacturers  (y)  g^ve  a 
fommary  form,  and  in  which,  by  way  of  a  parenthesis,  these  words 
were  inserted.  On  them  it  was  decided,  that  agreements  among  these 
workmen  for  certain  specified  purposes  being  the  offence  to  be 
punished,  it  was  necessary  that  the  agreement  itself  should  be  set 
out  in  the  conviction,  in  order  to  show,  on  the  face  of  it,  that  it  was 
an  agreement  for  the  special  purposes  denounced  by  the  statute  in 
the  very  terms  used  therein ;  so  that  it  might  appear  tliat  the  magis- 
trate had  authority  to  convict,  and  that  the  defendants  had  incurred 
the  penalty  (2). 

In  some  of  these  statutable  forms,  titles  of  acts  are  ordered  to  be  set 
forth  thus,  "  {here  set  forth  the  title  of  the  act),"  Wherever  these 
directions  occur,  they  must  be  strictly  complied  with ;  that  is  to  say, 

g)  55  G.  III.  c.  99,  &c.  Ridgway,  5  B.  &  Aid.  127  ;  8.  C.  1  D. 

)  39  &  40  6.  III.  c.  106.  &  R.  123 ;  R.  ▼.  HazeU,  13  East,  R. 

{g)  B.  V.  Nield,  6  East,  R.   417  ;  139 ;  ante,  p.  593. 
tbdagedf  howerer,  in  aathority  by  R.  t. 
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no  word  moat  be  omitted  or  changed,  test  aucb  omianoa  or  ahenliaa 
■houU  make  the  whole,  taken  together,  conrey  a  difierent  Mcanio; 
from  what  waa  the  design  of  the  act  (a). 


Mitigating  Penaltiet — Allemative  Pimukmemtt.'] — It  ia  comaoi 
to  entrust  the  conTicling  magistrates  with  a  discretionary  power  tt 
mitigating  penalties.  The  extent  to  which  this  Kuthoritj  maj  be 
ezerciaed,  in  any  instance,  must  depend  entirely  on  the  power  gi*ci 
in  each  particular  case  by  statute ;  bat,  whatever  it  be,  if  exodssd, 
it  ought  to  be  so  stated  in  tbe  conviction  (b) ;  for  otherwise  it  cuuot 
appear  to  the  court,  upon  appeal,  how,  or  in  what  degree,  tbe  m^is- 
tiale  has  exercised  the  authority  with  which  be  was  invested ;  tka 
the  conviction  must  first  adjudicate  the  whole  penalty  inflicted  b; 
the  statute,  and  then,  in  a  separate  sentence,  state  to  what  infaiv 
sum  be  has  mitigated  it ;  for  otherwise,  it  could  not  appear  that  be 
had  exercised  his  authority,  in  both  points,  according  to  the  tarn 
of  the  statute.  As,  for  example,  (after  the  formal  part  of  tlu  est- 
viction,  say,) 

"Aodl  [sr,  ws]  do  sward  tnd  ■djndge  thst  the  Mid  A.  B.  tutti  finfldtodftrla 
Hid  offenct  the  Hid  mo  of— — I.  afUvfol  mone;  of  Orat  Britain,  the  me  atji^ 

thereof  to  thenMoT ,  >i>d  the  other  moiety  to  [(A«  b^rMcr,  erwMoM* 

Arecf*,]  Mcerding  ti>  the  A>rm  of  the  itatate,  &c.  And  I,  the  ntd  jotia*,  Hoif 
c*n*e  to  mitigate  or  leuen  the  laid  penalty,  do,  at  the  reqa^at  of  the  Hid  Mk 

diat,  accordioK  to  the  itatate,  mitigate  »nd  IcsMn  the  lame  to  tlie  Sim  of 1.  MB 

and  aboTB  the  reaaonable  eoiti  and  eliaifee  of  the  said  lafomier,  by  hin  Uidtil 
snd  expended  In  and  abont  the  uid  infbrmatioa,  &c.  to  be  diatribniBd,  tad  p,  mi 
be  ^pUed,  one  moiety  thereof  to,  &e.  Imi^fbr*}  and  tbe  oHmt  neiatytailKi 
aulirhichcaatsanddtargetof  thesald  A,B.  the  said  inlbtBur,  I  [ergwe]  do  aBi^ 
•Heu,  and  ai^ndge  to  him  at  the  ram  of  —L  <a  lika  Uwfal  mo 
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sacli  instances  it  must  be  even  more  decidedly  necessary  to  set  oat 
the  adjudication  with  particular  precision ;  for  otherwise,  without  the 
statement  of  the  case,  the  &cts,  or  the  evidence,  it  cannot  appear  to 
the  court,  upon  the  ftice  of  the  conviction  appealed  from,  which  of  the 
alternative  sentences  has  been  pronounced ;  what  is  the  subject,  or  the 
object,  of  the  appeal ;  and  what  is  the  judgment  they  have  to  confirm, 
or  to  reverse. 

Where  no  Appeal  is  given  from  a  Commitment  in  Exicution^  there 
€tm  be  no  Appeal  against  the  Conviction.] — In  no  small  number  of 
•tatutes,  it  is  evidently  the  design,  that  by  any  commitment  of  a 
defendant  thereby  directed,  an  absolute  irrevocable  commitment  in 
execution  is  intended,  and  all  appeal  from  such  commitment  is  ex- 
cepted by  some  words  to  the  following  effect :  **  that  if  any  person 
dhall  think  himself  aggrieved  by  such  determination,  order,  or  warrant  of 
any  justice  as  aforesaid,  except  an  order  of  commitment,  every  such 
peiaoo  may  appeal  to  the  next  (or  other)  session,  &c.*'  Now,  under 
soch  circumstances,  it  has  been  decided,  that  no  appeal  lies  to  get  rid 
of  the  commitment:  for  though,  in  truth,  an  appeal  from  the  commit- 
ment alone  was  excepted  out  of  the  appeal  clause,  yet  having  said  that 
there  shall  be  no  appeal  against  such  an  order,  the  conviction  and 
commitment  must  for  this  purpose  be  understood  to  be  one  and  the 
thing,  and  no  appeal  lies  (c). 


NoOces  of  Appeal  against  Convictions^  and  Recognizances  to  Pro^ 
eeeute  Appeals.] — If  all  the  preceding  rules  have  been  complied  witli  by 
the  convicting  magistrate,  and  the  conviction  has  been  regularly  returned 
to  the  derk  of  the  peace  by  him,  the  compliance  with  matters  of  form, 
preparatory  to  the  court  taking  cognizance  of  the  question  to  be  sub- 
mitted, demands  consideration.  Statutes,  as  we  have  already  shown, 
commonly  allow  appeals  upon  certain  conditions;  viz.  in  general, 
that  notice  be  given  to  the  magistrate  whose  judgment  is  to  be  the 
subject  of  appeal,  and  that  a  recognizance  be  entered  into,  either 
generally,  or  in  some  specific  sum,  for  prosecuting  the  intended  appeal. 
This  notice  is  either  to  be  a  reasonable  one  in  general  terms,  or  in 
specific  terms,  as  to  time  after  the  conviction,  and  before  the  ses- 
sion {d).  Notices  of  appeals  are  necessary  in  common  justice,  to  give 
informers  an  opportunity  of  defending  themselves  by  supporting  the 


(e)  R.  T.  Stqffardikire  (Juttices),  12  {d)  Set  amte,  Cbap.  IX. 

East,  R.  572. 
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conviction.     But  it  lias  long  been  decided  that,  whenever  thetlalul^ 
whicit  gave  the  power  of  appeal,  retju ires  the  recognizance  to  be  enteid 
inio  infuadiately  (e)  upon  conviction,  tlie  iDformant  being:  necewa  ~ 
present,  such  recogoizance  should  o!  itseif  be  deemed  sufl^cient  not 
When  m«tiy  hours,  or  even  days,  might,  according  to  the  terms  of 
atatute,  elapse  before  such  recognizance  must  be  entered  into,  dqI 
of  appeal  toilie  informant  was  considered  requisite  lobe  proved  be( 
the  matier  could  be  called  on  in  court,  or  the  justices  could  take  ci 
nizance  of  the  appeal. 

The  necessity  for  ihese  notices,  however,  io  cases  where  they  M 
not  specially  directed  by  statute  to  be  after  a  pnrlicular  manner,  " 
now  conjioed  within  a  very  narrow  compass.  On  appeal  agsisstl 
conviction  on  stat.  55  G.  III.  c.  99,  the  sessions  refused  a  heai 
for  want  of  ail  eight  days'  notice  in  writing  required  by  their  pn* 
tice.  On  motion  for  a  manilamHi  to  enter  continuances,  and  NM 
the  appeal,  the  principal  point  was,  whether  an  eight  days'  notice 
¥rriting,  according  to  the  local  practice,  was  indispensable,  the  lUU* 
itself  not  having  required  notice  ?  A  recognizance  was  entered  intt 
at  the  lime  of  conviction,  and  verbal  notice  of  intention  to  appeal  nt 
nt  tlw  same  time  given  to  the  prosecutor.  The  act  required,  ''iJatt 
recognixance  sliall  be  entered  into  at  ihe  lime  of  such  convtctiQn, » 
wilhim  twentif-four  hours  after,  with  two  sufficient  suretiei,  up* 
conililioQ  to  prosecute  such  appeal  with  effect,  and  ti  l)e  forthcotntnj 
to  abide  the  judgment  and  determination  of  tlie  session."  Tde  court, 
in  giving  jtidffment,  said,  "that  upon  the  expiration  of  twentv-fouf 
hours  after  the  conviction,  the  informant  might  apply  to  the  coniiclinf 
magistrate  for  his  warrant  of  distress  to  levy  the  penalty,  and  would 
then  receive  information,  whether  recognizances  to  appeal  had  been 
entered  into  or  not ;  If  there  had  not,  he  would  obtain  his  warrsntof 
distress,  of  course ;  if  there  had,  then,  according  to  the  known  role, 
the  statute  itself  not  having  required  any  more  specific  notice,  ibe 
notice  mn*t  be  deemed  sufficient."     Mandamus  granted  (/}. 

Noiice  of  apfieal  should  be  given  to  each  justice  who  has  jointd  io 
the  conviction  ((/). 


(g)  Reg.  1.  Btdfordthirt  (J<aliC\. 
{on  liigliway  a.-t,  S  (k  fi  \V.  IV.  c.  S".' 
S  P.  S  D.  21.  So  R.  T.  CliHhirt  <3-- 
iicp-).  (on  fllehomc  act.  9  G.  IV.  r.ih' 
id.  ■>S,  n.  whetliiT  mote  Ihiin  one  jo*" 
(ice  WHS  te^uirfU  in  order  lolbcco"' 
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of  ike  Proceedings  in  Court.] — On  the  appeal  beiog  called 
ovktion  returned  to  the  sessions  is  produced  by  the  clerk  of 
,  and  the  counsel  for  the  appellant  may  then  make  his  objec* 
le  hare  any,  to  the  technical  errors  in  it,  as  on  account  of 
3  irregularities  already  adverted  to.  If  no  such  objections 
JO  the  conviction  itself,  the  case  is  opened,  and  supported  by 
«e8  (A).     After  the  evidence  in  support  of  the  conviction  is 


bj  Mr.  ZKeiteiifOii.— Thmt  is 
I  witnesses  as  were  eximined 
ioting  magistrate, 
m  made  a  question,  whether 
dflnoe  can  be  gone  into,  or 
lace  called.  It  must  be  ob- 
he  first  place,  that  an  appeal 
meium  is  not  in  the  nature  of 
but  in  that  of  a  writ  of  error. 
9  mppeUate  jurisdiction  of  the 
sms  to  extend  to  fiict  a»  wtU 
Ikn  appeal  from  an  vrdtr  of 
ly  be  a  different  matter,  as 
der  of  removal,  [or  for  paj- 
ae,  H.  V.  Jtffrt^i  1  B.  &  Cr. 
a  it  cannot  be  known  what 
lay  be  brought  forward;  for 
ier  is  only  an  tx  parte  pro- 
n  the  case  of  a  conyiction  for 
the  party  offending  has  due 
be  hearing,  and  it  is  his  dntjr 
U  his  evidence  thither,  Gilb. 
I  Bla.  Com.  455.  Superior 
mo  the  sentences  of  inferior 
that  only;  and  do  not  admit 
ice,  not  produced  below,  in 
xamine  the  justice  of  a  sen- 
was  not  in  any  degree  pro- 
it.  The  management  of  the 
certain  town  was  Tested,  by  a 
n  persons  constituted  a  cor- 
»r  the  purpose,  who  were  em- 
I  make  rates;  and  an  appeal 
to  parties  aggrieved,  to  the 
ons  in  the  first  place,  with  a 
peal  to  the  county  sessions,  if 
Notice  of  appeal  against  four 
;iven  for  the  town  sessions  in 
818,  stating  four  grounds  of 
lie  rates  were  confirmed  at 
sessions.  A  further  appeal 
1  to  the  next  county  session, 
•Mf  yromuCt  t^apptal  added  in 
The  county  session  refused 
te  case,  and  a-  mandamut  was 
The  following  is  a  passage 
adgment  of  the  court,  as  deli- 
iapley,  J. : — '*  The  party  here 


has  inserted,  in  his  second  notice,  two 
fresh  grounds  of  appeal.  The  impres- 
sion on  my  mind  is,  that  he  must,  at  the 
county  session,  be  eoi^fined  to  the  §em§ 
grmmde  of  objection  to  the  rate,  as  he 
took  at  the  borough  session ;  for  the 
oounty  session  is  in  the  nature  of  a  court 
of  review,  and  it  is  their  duty  only  to 
examine  ijf  the  rate  can  be  supported  on 
the  grounds  decided  upon  by  the  court 
bdow.  If  that  were  not  so,  it  would  be 
competent  to  the  party  at  the  borough 
session  to  state  any  illusory  grounds  of 
appeal,  and  put  forth  his  whok  strength 
by  surprise  at  the  county  session ;"  R. 
V.  8^fblk{Ju»tieee),  1  B.  &  Aid.  R.  645. 

[But  Hoiroyd,  J.,  adds,  '*  The  county 
sessions  are  to  retry  the  same  matters 
which  were  triable  at  the  borough  ses- 
sions. In  all  cases  of  new  trial  or  error, 
the  court  of  appeal  looks  only  at  the 
origmai  procetdmge.  There  may,  how- 
ever, be  /reek  evidence  adduced.  The 
notice  of  appeal  is  in  the  nature  of  a 
declaration,  and  must  be  the  same  on 
both  occasions.  Then  the  appeal  to  the 
county  sessions  must  here  be  confined  to 
the  original  matter  of  complaint  only." 

This  case,  therefore,  as  far  as  an  ap- 
peal against  an  order  of  justices  is  con- 
cerned, is  only  an  authority  against  ad- 
ducing fresh  grounds  before  the  court  of 
second  resort,  and  not  against  adducing 
fresh  evidence  there  upon  the  grounds 
formerly  taken. — lyr.]  See  ante,  p. 
653. 

It  was,  indeed,  determined,  that  the 
commissioners  of  appeal  in  matters  of 
excise  are  bound  to  hear  other  witnesses 
than  those  sworn  on  hearing  the  original 
complaint,  which  led  to  the  conviction 
by  the  excise  commissioners  below ;  and 
it  was  admitted  in  the  same  case,  that 
the  like  rule  prevails  where  appeals  of 
a  like  kind  are  heard  at  quarter  sessions, 
R.  V.  Commieeionere  qf  Bxeiee  on  Ap. 
peaU,  3  M.  &  S.  133. 

The  malt  act,  48  G.  III.  c.  74,  s.  15, 


8T6  APFKALS 

goDe  through,  the  appellant  enters  upon  hb  cue,  and  ihom,  if  b 
can.  the  insufficiency  of  the  evidence  to  bring  him  within  the  dnaip- 
tion  or  penalties  of  the  statute,  ^e  conne  of  proceeding  in  appall 
has  been  already  considered ;  and  all  the  usual  rules  apply  to  af^Mb 
against  confictions  (i). 

JudgmenU  on  Appeali  agaiiut  Comnctioiu,  a»d  attmrdimg  CmU.] 
—Whatever  judgment  the  justices  give,  must  be  the  act  of  the  court 


iihowaTBT,  tbtt  tlie  m 


t  at  appral  to  ^^t  faA 


original  heuinfi  ihall  be  i 
on  the  tfp—l  ODder  thmt  act )  and  tlte 
same  pumiion  ii  now  made  ai  to  the 
haaring  of  inch  appeala  at  <_ 
slnni  from  confieUout  in  mmaltiM  under 
thB  cxdae  Uvi,  7  &  8  O.  IT.  c.  53,  a.  84. 
[TUi  podtlon  of  Hi.  /M«A«u«>  It, 
howerer,  contTai7totliateitwriten,Fa> 
by,  Archbold,  Deamn,  and  tba  Tariooa 
Bdltors  of  Bum's  Jnitke,  «ae  tit.  Jj^pia^ 
p.  158,  2eth  Bd.  In  Paloy  on  Connc- 
tians,  3rd  ad.  2fi7,  U  this  paiaage  :— 
•'  It  aeemi  an  nnirenaUr  admitted  nile, 
tbat.  In  vnrj  ciae  oT  appeal  to  the  ses- 
sioM,  both  paitlet  are  at  libertj  to  ei> 
amine  aU  oompetent  witneasca  on  their 
behalf,  witiiout  regarding  whether  thejr 


an  appdlanL  TVir  j^dgaaaM  tani 
not  onl;  on  (he  acta  then  mt  jatm, 
bnt  also  on  the  reason  of  tte  Otaf, 
aqaallj  unbeahla  to  tk 

ofA> 

thing,  nideuee,  if  it  be  bwil  agm 
from  the  montfaa  of  the  mmt  witaiBM 
(which  WM  adultted  to  be  m— ttd), 

nnat  arise  fram  «  varied  raeoBartissrf 
the  witneaaea ;  and  nuleaa  Oe  ariaria 
themsdreaare  to  be  the  aole  mUatt, 
there  can  be  no  aeenritj  for  Oe  limrir; 
of  tealimonf." 

The  "  mlnuta*'  here  spoken  af,  aat 
the  depoaltiona  tak«ai  in  wiW)«  it  tb 


Afpml  fa  MMfT,  ^BMtim,  contains 

The  (|MStion''aeenia  to  be,  whedNr.  on 

quarter   nation 

»  it  .  conn  of  tppat 

n  the  hearing  of  the  tpptA  maal  It 
p»-«rotn.~I>r.] 

On  the  other  hand  (uldt  Mr.  /MrM- 
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itself,  and  not  by  any  delegation  of  its  authority  (j).  Even  the  few 
imtances  which  may  be  produced  as  exceptions  to  this  rule  will,  on 
eiamination,  be  found  not  to  operate  as  such,  but  in  effect  to  confirm 
it.  ThuSy  where  the  justices  in  session  appointed  a  committee  from 
Iheir  own  body  to  institute  an  inquiry,  and  make  an  examination, 
lebtiTe  to  the  propriety  of  repairing  or  rebuilding  a  bridge  which  had 
become  a  nuisance,  the  court  of  king's  bench  were  of  opinion,  that 
they  were  right  in  so  doing,  in  order  to  receive  their  report  and  in- 
formation relative  to  &cts ;  for  after  all,  the  judgment  was  the  judg- 
ment of  the  session,  however  such  session  might  adopt  the  opinion  of 
the  individual  justices  who  had  made  their  report  (A). 

The  same  may  be  said  respecting  the  common  and  proper  practice 
of  referring  the  actual  amount  of  costs  incurred,  to  be  ascertained  by 
the  derk  of  the  peace  (/),  for  the  subsequent  award  of  the  costs  them- 
•dvei  is  the  judgment  of  the  court,  and  the  quantum  is  a  mere  investi- 
gation of  items  ancillary  to  that  judgment  But  the  court  cannot 
award  so  much  for  costs  as  shall  be  judged  to  be  reasonable  by  the 
derk  of  the  peace  or  other  third  person,  without  ascertaining  the 
amounty  for  that  would  be  in  truth  to  delegate  their  power  of  final 
judgment  over  the  amount  of  the  costs  to  the  officer  of  their  court  (m). 
So  where,  htf  consent  ofpartieSf  the  consideration  of  an  appeal  against 
m  poor-rate  is  referred  to  certain  justices  out  of  session,  whose  opinion 
is  afkerwards  adopted  by  the  justices  in  session,  who  give  judgment 
accordingly,  this  is  not  a  delegation  of  the  authority  of  the  court,  but 
a  previous  adjustment  by  consent  of  the  parties,  to  be  determined 
finally  by  the  court  (n). 

Whether  costs  may  be  awarded  by  the  session  on  its  judgments  at 
ally  or  not,  must  depend  upon  the  statutes  respectively  on  which  appeals 
aie  founded ;  for  the  power  of  awarding  costs  is  not  necessarily  in- 
ddental  to  their  jurisdiction :  as  this,  however,  is  more  properly  a  sub- 
ject of  consideration  in  a  later  chapter,  where  the  consequences  of 
proceedings  at  quarter  sessions  are  particularly  treated  of,  we  pass  on 
Id  other  matters  more  immediately  connected  with  the  hearing  of  the 
appeal,  and  the  main  points  respecting  the  judgment  itself. 

Appeal  disposed  of  for  Informality.] — Enough  has  been  said  re- 

(J)  Ante,  p.  656 ;  16  Yin.  415 ;  12.  1  D.  P.  C.  26. 
V.  TWner  et  al.  MS.  Cai.  Pasch.  9  A.,  (m)  R.  t.   St.  Mary,  NottingUm 

B.  R.  ijnh.),  13  East,  57,  n.    Amte,  p.  656. 

ik)  R.  ▼.  Glamorffomkirt  (Juttieet),  (u)  Cald.  Ca.  3<K    See  post.  Chap. 

&  T.  R.  279.  Xlll.  sect.  2. 

(/)  Becognixed  ia  Ex  parte  HoUoway, 


»•     •«#     ^%^m 


afterwards  be  recovered  (o). 

In  the  case  of  appeals  limited  to  the  next  sestioii,  if  th 
rely  on  an  objection  of  form,  and,  independent  of  the  mer 
the  appeal  to  be  quashed  on  that  ^roand,  he  cannot  (even 
court  above  should  have  set  aside  the  order  of  session ,  and 
conviction  ag^in)  go  to  the  session  again,  and  have  the  que 
there  upon  the  merits  (jp). 


Power  of  Adjournment.] — But  an  appeal  may  be  adjooi 
court  for  future  hearing,  by  adjourning  the  sessions  to  a  di 
than  that  on  which  the  next  quarter  sessions,  original  or  adj 
is  held.  This  power  of  adjournment  must  be  incident  to  tl 
attaining  the  ends  of  justice ;  and  so  obvious  is  this  posii 
has  been  decided,  that  the  words  in  a  statute,  giving  an  a[ 
sessions  within  four  months  after  the  cause  of  complaint 
and  directing  that  ''the  justices  of  the  said  session  shall  de 
matter,"  do  not  supersede  this  inherent  authority  of  adjou 
Unavoidable  surprise  of  any  kind  upon  the  party  as  to  any 
subject  appealed  against ;  the  absconding  of  the  pauper;  1 
of  witnesses ;  any  necessity  for  inquiry,  suggested  either  by 
for  the  parties,  or  for  the  information  of  the  court ;  may 
cient  reasons  for  adjournment;  and  it  is  to  be  understo* 
adjournment  ex  vi  termini^  implies  that  every  thing  during 
such  adjournment  remains  in  statu  quo;  viz*  that  no  aid 
disadvantage  to  the  parties,  as  to  notices,  or  other  maltei 


-./r-_A.j  1-. 


-/n .c  A.: 


J  t- 
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aenion  ought  to  be  aet  forth,  and  that  it  was  *'  continued  by  them  from 
thence  to  such  further  time  by  adjournment;"  and  that  it  was  then 
Mdeo  accordingly  by  such  adjournment  {s)  ;  so  any  record  of  pro- 
ceedings had  at  it  must  follow  the  same  course. 

But  though  the  power  of  adjournment  be  inherent  in  the  sessions  for 
die  pnrpoMs  of  justice,  and  their  own  convenience,  that  power  can 
only  be  exercised  on  appeals  brought  regularly  before  them,  by  all  the 
pterions  conditions  (whatever  they  may  be)  having  been  complied 
with.  Thus,  if  for  want  of  any  notice,  or  other  preliminary  step,  made 
&  condition  by  the  statute,  the  appeal  could  not  be  entered,  the  court 
cannot  by  adjourning  acquire  a  jurisdiction  to  try  it  at  a  future  time ; 
bat  the  right  of  appeal  is  gone  for  ever  (/). 


Enaettment  curing  Defects  of  Form.]— By  3  G.  IV.  c,  23,  s.  3,  in 
all  cases  where  it  appears  by  the  conviction,  that  the  defendant  has 
mppeared  and  pleaded,  and  the  merits  have  been  tried,  and  that  the 
defendant  has  not  appealed  against  the  said  conviction,  where  an 
appeal  is  allowed ;  or,  if,  on  appeal  against  it,  the  conviction  has  been 
afiinned,  such  conviction  shall  not  be  afterwards  set  aside  or  vacated 
in  consequence  of  any  defect  of  farm  whatever,  but  the  construction 
aMl  be  such  a  fiur  and  liberal  one  as  will  be  agreeable  to  the  justice  of 
disease. 

But  every  material  &ct  must  be  alleged,  and  the  omission,  if  any,  is 
Mt  aided  by  reference  to  such  clause  (u). 

The  rule  of  law  is  established,  that  if  there  be  a  conviction  good  on 
tte  lace  of  it,  the  justice  is  protected  from  an  action  for  false  imprison- 
BMait ;  if  the  conviction  is  bad  on  the  face  of  it,  that  is,  if  it  shows  a 
want  of  jurisdiction,  or  directs  an  imprisonment  of  a  party  which  the 
jasdce  is  not  enabled  to  award  in  point  of  law,  he  is  not  protected  (o). 


(t)  See  the  cases  cited  ante,  p.  60,  («)  R,  t.  Juiee,  8  T.  R.  536 ;  Palej, 

€1,  soMf ;  also  R,  v.  Harrwffyy  Burr.  3rd  ed.  171. 

S.  C.  102.  (v)  Per  Parke,  B.,  in  Griflth  t.  Har^ 

(0  B.  ▼.   (ktfordahire  (Juetieee),  I  riee,  2  M.  &  W.  344,  citing  Oroome  t. 

Y.  k  8.  448.    See  R.  t.  Lineobukire  Forreeter,  5  M.  &  S.  314  ;  Roiwm  t. 

(tafiMt),  3  B.  &  Cr.  548.  Speamum,  3  B.  &  Aid.  493. 
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SECTION  IV. 
Precedbkts  or  Cohvictiohs  ik  Particular  Cases. 

ASSAULTS. 
Convicticm  on  9  G.  IV.  c.  31,  i.  27,  for  a  Common  Auault(a). 

—     1      BeitndtenlMnddimtontha dajof iaibeytutlm 

tvwO.   J  Lord  ■   rt in tka orantj of [pr,  ••  ridiog, HMm, 

libar^,  dt7,"&e.  a>  (A*  cm*  my  h]  A.  O.  li  eonrictod  bcfon  w  [mmmt  Uujm- 
ttet*i  two  of  her  nugMty'i  jnitleMaf  tiMparaftir  tlw  uideoantr  [or,  lidioclt.] 
for  that  he  the  Mid  A.  O.  did  [qteet/V  '*•  4f<«c*r  "^  '^^  '•««  ■i'r'*cr  Mka  «i 
vkrrt  tk*  —mtvt  etmmiUii,  al  IJU  cm*  avor  )«}  t  And  Wfl  the  mid  jotkcilt 
■oeoiding  to  and  nnder  and  bj  Tirtne  of  the  tald  atatnta  adjndge  Ae  aud  C.  D.fti 

the  wd  offence  to  forMt  and  pa;  Uia  tnm  ot 1.,  and  alao  to  p«f  the  HBit 

12«.  6d.  for  coiEa,  and  In  defanlt  of  immediate  pajmcmt  of  the  aaid  aama,  tobtia- 

priaoBed  in  the  comnon  gwl  in  and  for  tlie  aud  coontj  of for  the  qao  tf 

nnleu  tha  a^d  fine  and  eoata  thonid  aooner  be  paid,  and  we  do  aba  «iigi4* 

the  Hid  A.  O.  for  tiu  aaid  offenoe  to  be  impriaoned  in  the of ui 

Oerekept  lo  bard  lahonr  for  the  apace  of [in-,weadjiidge  tbeaaid  A-O.lr 

hia  aaid  offence  to  forfatt  and  pay  fiw  aom  of]   [4«r«  tfule  M*  amcMml  ^fOtp* 

jaifMMd]  and  alto  to  pay  the  anmof  ■ fbr  eoeta;  and  in  dcAolt  of  ivaaMi 

pAynent  of  the  aaidmaaa  to  be  impriaoned  in  th«  — for  the  apeteof 

nnleai  the  aaid  nima  ahall  be  aooner  paid  [er,  and  we  order  Hut  Um  aaU  mm 

ihaUbepaidbytheMid  A.O.  onmbefbrathe day  of ^]:ud«iA«t 

Hm  aaid  anmof /.[(.«.<*« mwmn/ q^ (A« ;b(]  ahaU  be  paid  to * 

•  aforea^.  In  wlilch  the  aaid  offence  «*f  committed,  to  be  by  Um  apfW 

according  to  the  direetlona  of  the  alatnte  in  Oiat  caae  made  aad  ptmldel,  MdW 

order  that  the  taid  tmn  «r tor  ooott  ahall  be  paid  to  C  D.  [Oa  fmti 

AffrJwJ].  GlTon  noder  our  bAadi  tad  taali,  the  day  and  TeH  icit  abei^ 
numtkinM). 
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dolj  coDTicted  before  C.  D.  and  E.  F.  two  of  her  majesty's  jostices  of  the  peace  for 

the  said  comity  of ,  for  that  he  the  said  A.  B.  on,  8cc.  at.  &c.  did  sell  to  one 

G.  H.  a  certain  ezciseable  liquor  called  gio,  by  retail ;  that  is  to  say,  one  pint  of 
gin  at  and  for  the  price  of ,  to  be  drank  and  consumed  in  his  house,  situ- 
ate in  the  parish  aforesaid,  in  the  county  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  whereby  the  said  A.  B.  has  forfeited  the 

•um  of pounds  [not  exceeding  20/.  twr  len  than  5/.]  this  being  adjudged  to 

be  the  {Jirei"]  offence  of  the  said  A.  B.  against  the  provisions  of  an  act  to  regulate 
the  granting  of  licenses  to  keepers  of  inns,  alehouses,  and  victualling-houses  ia 
England,  besides  the  costs  of  this  conviction,  which  we,  C.  D.  and  E.  F.  the  jus- 
ticses  aforesaid,  do  hereby  assess  at  the  sum  of  [J^een]  shillings,  pursuant  to  the 
atatate  in  such  case  made  and  provided.  Given  under  our  hands  and  seals,  the 
day  and  year  first  above  written. 


•  Conviction  of  a  Licensed  Publican  for  selling  an  Exciseahle  Liquor 
in  Premises  not  being  those  Licensed  (9  G.  /F.  c.  61,  s.  18). 

T      Be  it  remembered,  that  on  this day  of in  the  year  of  our 


fo  ic//.^J  Lord ,  A.  B.,  was  duly  convicted  before  us,  C.  D.  and  E.  F.  two  of 

her  majesty's  justices  of  the  peace  for  the  county  of ,  for  that  he  the  said  A.  B. 

being  duly  licensed  by  a  certain  license  to  sell  exciseable  liquors  in  a  certain 

irictaalling  house  at  the  sign  of  the  in  the  parish  of in  the  county  of 

I  ^>edfied  in  the  said  license,  did  on,  &c.  at,  &c.  sell  to  one  G.  H.  a  certain 
ezciseable  liquor  called  ale,  by  retail,  that  is  to  say,  one  quart  of  ale,  at  and  for  the 
priee  of  sixpence,  to  be  drunk  and  consumed  in  his  house,  situate  in  the  parish 
aforesaid,  not  being  the  house  or  premises  specified  in  such  his  license,  nor  any 
part  or  portion  thereof,  contrary  to  the  form  of  the  statute  in  such  case  made  and 

provided,  whereby  the  said  A.  B.  has  forfeited  the  sum  of pounds,  this  being 

adljadged  to  be  the  first  offence  against  the  provisions  of  an  act  to  regulate  the 
granting  of  licenses  to  keepers  of  inns,  alehouses,  and  victualling  houses  in  England, 
besides  the  costs  of  this  conviction,  which  we  the  said  C.  D.  and  E.  F.  the  said 
justices  do  hereby  assess  at  the  sum  of  twenty  shillings,  pursuant  to  the  statute  in 
soch  esse  made  and  provided.     Given,  &c. 


Conviction  of  a  Licensed  Publican  for  a  First  or  Second  Offence, 

against  the  Tenor  of  his  License  (9  G.  IV.  c.  61,  *.  21)  (c). 

-^—  1      Be  it  remembered,  that  on  this day  of in  the  year , 

/•  wit.  J  A.  B.  of victualler,  was  duly  convicted  before  C.  D.  and  E.  F.  two 

of  her  majesty's  justices  of  the  peace  for  the  county  of acting  for  the  division 


die  appeal ;  and  removing  causes  by  eer* 
Horari,  on  giving  to  the  justice  notice  in 
writing  of  the  intention  to  appeal,  and 
the  gronnds  of  appeal,  within  five  days 
after  the  decision,  and  at  least  seven  days 
before  the  sessions,  and  entering  into  a 
reeognixance  with  two  sureties  before  a 
jostiee  conditioned  to  prosecute  the  ap- 
pseU  to  i^de  the  judgment  of  the  court. 


and  to  pay  costs  if  awarded. 

(c)  All  convictions  are  to  be  returned 
to  the  sessions,  delivered  to  the  clerk  of 
the  peace,  and  filed  of  record ;  and  the 
certificate  of  the  clerk  of  the  peace  of 
such  conviction,  which  he  is  required  to 
grant  on  demand  upon  payment  of  one 
shilling,  is  legal  evidence  of  every  such 
conviction,  9  G.  IT.  c.  61,  s.23. 
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of ,  for  tlut  ha  thB  Mid  A.  B.  belnf  lieausd  note-  Oe  act  made  ud  ftttei  ii 

tk>  ninth  jear  o(  Ihi  rtiga  of  King  GaorKe  tha  Fmu^  to  nsaUla  tha  (na^ 
of  liooiKi  to  keopera  of  inn*,  •bhooMi,  and  netnalliiif-hauaea  fa  Ea^nid,  tt 

fcM|>  an    inn,    alehoue,    or   TictaalUng-bonw   at  tha   itgn  of  the  b  Ik 

paiiih  ot  —  in  the  dinuon  aforeaaid  of  the  county  aforeaud,  did  oa,  fa. 
knowinglj  raifer  certain  nnlavftJ  eamei,  that  ii  to  tay,  ■  certain  onlawfil  pw 
called  rmifft  a(  notr,  and  a  certain  anUwfBl  game  called  haaatd,  ta  be  {dijeJ  it 
the  hooae  lo  lioenied  m  aforeaaid,  agaiait  the  tenor  of  the  licenae  ao  to  his  pultl 
ai  aforeadd,  and  agunit  the  proviuooa  of  the  laid  act  rclatiTa  to  the  maintcnianrf 

good  order  and  rale,  whereby  the  nid  &.  B.  haa  forfeited  the  anm  of poniidi,  lUi 

being  adjodfed  to  be  the  ISnt  [or,  lecond,  at  tA*  csw  May  ie]  (d)  ofcnn  of  ^ 
■aid  A.  B.  againat  the  laid  proriiiaDi  of  the  aaid  act  to  regulate  the  gtasliii «( 
Ucenae*  to  keepen  of  inni,  alehonaei,  and  TictaaUing-hoaaei  in  England,  bcste 
the  coat!  of  thit  conTiction,  which  we  C.  D.  and  B.  F.  the  aaid  jiuHcei,  do  btreby 
aaacH  at  the  (am  of  twenty  ihiUingi,  pnraiiaDt  to  the  atatnte  in  tncb  caae  aide  ui 
provided.     Giien,  la:,  (t). 

AUCTIONS. 

Conviction  of  an  Auctioneer  for  putting  up  Ooods  to  Sale  hf  Amctm, 
without  having  previoutly  taken  out  a  Licente  ( 1 9  G.  ///.  c.  56, 
J.  3,  replacing  17  G.  til.  c.  50,  s.  3). 

-I       Infonnation  before  two  juticei,  letting  forth  that  H.  V.  ea,  tc  il. 

/a  wit.  J  &c.  did,  in  the  capacity  of  an  aactioneer,  pnt  up  to  pablie  Mkbynf 
of  anction,  and  did  thta  and  there  fend  and  tell  by  public  aale  by  way  of  ndini 
dlTen  good!  and  eCTecta  of  the  uid  M.  V.  withont  fint  taking  oat  aliccaWBAt 
muroer  preuribed  by  the  itatate  in  that  caia  made  and  prorided  ;  wherdiy,  $ii  bj 
fcree  of  the  said  ititnte,  the  aaid  H.  V.  hath  for  hit  aaid  offence  foftitcdaa 
fooi  of  !iOI.  one  moiety,  &c.  Btc.  [Smmmmu,  appearanet,  atd  pitm  qf  Mt  ftSIf  tt 
lit  d^findanl']  (/).  And  therenpon,  on  the  nme  day  and  year  laat  aforcadl,' 
R.  afbreiaid,  G.  P.  a  credible  witneia,  being  awom.  He.  in  the  preaenee  of  Ike  ail 
M.  T.  doea,  npoD  hit  taid  Dalb,  depoae  that,  on  the day  of in  the  ffv 
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lidj  lerenl  goods  by  way  of  public  auction  and  outcry,  to  tbe  persona  then  and 
there  aaaembled,  be  the  said  M.  V.  acting  therein  as  an  auctioneer  ;  and  that  the 
•aid  O.  F.  then  and  there  bought  of  the  said  M.  V.  by  way  of  auction  at  the  sale, 
one  lot  of  goods  or  wares  of  the  said  M.  V.  containing  several  articles,  that  is  to 
mj.  He.  for  which  the  said  G.  F.  being  best  or  highest  bidder,  paid  to  the  said 
M,  v.  one  shilling  and  one  penny.  And  the  said  M.  V.  does  not  produce  any 
evidenoe  to  contradict  the  proof  aforesaid.  Wherefore  it  manifestly  appears,  Stc, 
lOmmeiiom  amd  forfeiture  qf  50/.  mitigated  to  5/.  to  he  dietributed  a»  the  lam 


DEER. 

Cmmctxon  for  Hunting  or  Snaring ,  Sfc.  Deer  in  the  uninclosed  Part  of 

a  Fareit,  Chase,  or  Purlieu,  under  1  i^  S  G.  IV.  c.  29,  s.  26(A). 

1      Be  it  remembered,  that  on,  &o.  at,  &c.  A.  B.  late  of,  &c.  labourer, 

to  wit.    /is  convicted  before  me,  J.  K.  one  of  her  majesty's  justices  of  the  peace 
for  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  in  a  certain  unin- 

eloeed  part  of  a  certain  forest  called there  situate,  one  fallow  deer  of  the  price 

of  l&Te  pounds,  then  and  there  being,  then  and  there  in  the  said  uninclosed  part  of 
Ae  said  forest,  unlawfully  and  wilfully  did  course,  kill,  and  carry  away,  against  the 
form  of  the  statute  in  that  case  made  and  provided :  I  the  said  J.  K.  do  therefore 

•drudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 

pounds,  and  also  to  pay  the  sum  of shillings  for  costs,  and  in  default  of  im- 
mediate payment  to  be  imprisoned  in  the  house  of  correction  for  the  said  county, 

and  there  kept  to  hard  labour  for  the  space  of calendar  months,  unless  the 

mid  Sams  shall  be  sooner  paid ;  and  I  direct  that  the  said  sum  of pounds  [the 

JkU]  ahall  be  paid  to  L.  M.  one  of  the  overseers  of  the  poor  of  the  said  parish  of 
,  in  which  the  said  offence  was  committed,  to  be  by  him  applied  according  to 
tiM  directions  of  the  statute  in  that  case  made  and  provided  (i),  and  I  order  that  the 
■am  of  ^-—  shillings  for  costs  shall  be  paid  to ,  [Me  ti|/bnN«r] .    Given,  &c. 


mffeient  "  to  bring  a  person  within  the 
tf 


Which  said  license  within  the  bills  of 
mortality  shall  be  granted  by  the  com- 
mimioners  of  excise,  or  such  person  as 
they  shall  appoint ;  and  elsewhere,  by 
the  collectors  and  supervisors,  within 
their  several  collections  and  districts, 
nnder  their  hands  and  seals,  upon  pay- 
ment  of  the  said  duties,  19  G.  III.  c.  56, 
a.  3. 

And  every  person  who  shall  take  out 
saeh  license,  is  to  take  out  a  fresh  license 
ten  days  before  the  expiration  of  twelve 
ralt*"**^  months  after  taking  out  the 
Afwt,  before  he  do  presume  to  sell  by 
auction,  and  in  the  same  manner  renew 
every  such  license  from  year  to  year, 

{k)  The  26th  section  of  7  &  8  G.  IV. 


c.  29,  having,  in  its  first  clause,  made 
the  coursing  or  killing  deer  in  the  in- 
closed part  of  any  forest,  chase,  or  pur- 
lieu, felony  (see  amte,  p.  256),  proceeds, 
"  And  if  any  person  shall  unlawfully 
and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to 
kill  or  wound,  any  deer  kept  or  being  in 
the  unineloaed  part  of  any  forest,  chase, 
or  purlieu,  he  shall,  for  every  sucli 
offence,  on  conviction  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum,  not 
exceeding  50/.  as  to  the  said  justice 
shall  seem  meet ;''  and  then  it  makes  an 
offence  of  this  kind,  after  a  conviction  of 
any  offence  relating  to  the  deer,  whether 
of  the  same  kind  or  not,  punishable  in 
the  same  manner  as  larceny." 
(i)  See  sect.  66. 
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Conviclion  on  7  ^  8  G.  IV.  c.  29,  *.  27  (j),  for  having  FeiiuM  h 
Posieision  without  aat'ufaclorily  accounting  for  it. 
— < —  1  Be  it  rsracinbered,  that  on,  Ite.  at,  JIcc.  A.  B.  u  iwnTicted  bd<m  M 
to  wit.  J  C.  D.  one  of  her  majeitf'i  jaitice*  of  the  peace  for  the  taid  coiMj 
for  thst  be  the  aaid  C.  D.  on,  Cce.  it,  &c.  had  in  hia  pouenion,  and  on  hii  prcBOMI 
there  lituite,  the  bind  quarter  of  a  deer,  and  that  npon  the  laid  hind  qouter  bti^ 
found  in  the  poueuion  and  upon  the  premiies  of  the  aaid  A.  B.  u  afbr^ud,)^ 
Tirtue  at  a  certain  aearch  warrant,  and  the  aaid  A.  B.  being  carried  before  ac  tta 
ia)d  C.  D.  now  here  ai  *ach  jnUice  at  aforeaaid,  he  the  (aid  A.  B.  doth  not  dn 
onto  or  satiifjr  me  the  aaid  C.  D.  that  he  came  lawfally  by  the  said  hind  qurto'd 
a  deer,  bat  hith  altogether  failed  in  to  doing,  against  the  farm  of  the  utatnte  in  id 
caae  made  and  provided  ;  I  the  aaid  C.  D.  do  therefore  adjudge  the  (aid  A.  E  ftr 

hia  laid  oflence,  to  forfeit  and  pajtheaumof pouada,  and  alao  to  paj  Utam 

of ahillinga  far  coiti ;  and  in  default  of  immediate  payment,  to  be  imprimri 

in  [be  county  gaol  of  the  aaid  county,  and  there  kept  to  hard  labour  for  ihc  ^M 

of calendar  montba,  unless  the  aaid  anms  ihall  be  aooner  paid  ;  and  I  <lii«t 

that  the  said  sum  of poanda  llhtjtne']  ahall  be  paid  to  J.  S.,  oneof  Iborar- 

leera  of  the  pariah  of aforeaaid,  in  wliicb  the  lud  offence  waa  conuntttid,  to 

be  b;  him  applied  according  to  the  directions  of  the  atatute  in  that  caae  Bide  lat 

provided  ;  and  I  order  that  the  aaid  anm  of ahilliogs  for  coat*  ihall  be  )*■' 

to [Ike  infortHfr].     Given,  &c. 

Comicfion  on7  ^8  O.  IV.  c.  29,  t.  26,  for  Setting  a  Snare  i»  a 
Forest  to  lake  Deer(k). 

]      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labiMRr.it 

la  wit.    J  convicted  before  me,  C.  D.  one  of  her  majeaty'a  jnatiees  of  the  f<*<a 
for  the  coanty  aforeaaid,  for  that  he  the  aaid  A.  B.  on,  lie.  at,  la.  in  a  cartaia  ftrt 


U)  The  !7lh  aection  of  7  &  8  G.  IV.      kiUed   or  atole  inch  deer,  it  Aa  b* 
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of  a  certaia  foreit  called 


there  situate,  unlawfully  and  wilfully  did  set  a  cer- 


taiii  mare  for  the  purpose  of  taking  deer,  against  the  form  of  the  statute  in  that 
cue  made  and  provided ;  and  I  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B. 

for  his  said  offence,  to  forfeit  and  pay  the  sum  of pounds,  and  also  to  pay 

the  sum  of  — '  shillings  for  costs ;  and  in  default  of  immediate  payment  to  be 
impiiaoned  in  the  house  of  correction  [^or,  county  gaol]  for  the  said  county,  for  the 

WjpuBt  of calendar  months,  unless  the  said  sums  shall  be  sooner  paid ;  and  I 

^reeC  that  the  said  sum  of pounds  [Me  fine]  shall  be  paid  to  E.  F.  one  of 

the  oreneers  of  the  poor  of  the  parish  of aforesaid,  in  which  the  said  offence 

•was  committed,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in 
•fStmt  ease  made  and  provided ;  and  I  order  that  the  said  sura  of  — —  shillings,  for 
ly  shall  be  paid  to  — —  [/Ae  ti|/brmer] .     Given,  &c. 


Canviciion  under  the  same  Clause  for  Destroying  the  Fences  of  Land 

where  Deer  are  usually  kept. 

■  1      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labourer,  is 

io  wi/.  J  convicted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace  for 
tho  county  aforesaid,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  a  certain  part  of  the 
fonoe  of  certain  land  of  £.  F.  there  situate,  wherein  deer  were  then  kept,  unlaw- 
ftillj  and  wilfully  did  destroy,  against  the  form  of  the  statute  in  that  case  made  and 
prorided ;  and  I  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said 

offence,  to  forfeit  and  pay  the  sum  of pounds,  and  also  to  pay  the  sum 

of shillings  for  costs,  and  in  default  of  immediate  payment  to  be  imprisoned 

in  the  county  goal  [or,  house  of  correction] ,  and  there  kept  to  hard  labour,  for  the 

of calendar  months,  unless  the  said  sums  shall  be  sooner  paid  ;  and  I 

that  the  said  sum  of pounds  [/A«  fine]  shall  be  paid  to  L.  M.  the 

of  the  poor  of  the  said  parish  of in  which  the  said  offence  was  com- 


mitted, to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that  case 

nade  and  provided ;  and  I  order  that  the  said  sum  of the  costs  aforesaid, 

tkall  be  paid  to [the  informer] .    Given,  &c. 


DOGS,  &c.  STEALING. 
Conviction  for  Stealing  a  Dog  under  7^8  O,  IV,  c.  29,  s.  3  (/). 

— —  1      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  &c.  labourer,  at,  &c. 

fo  tfi7.  J  is  conyicted  before  me,  CD.  one  of  her  majesty's  justices  of  the  peace 

for  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  one  dog  of  the  value 


pert  of  any  forest,  chase,  or  purlieu, 
yvlietlier  such  park  be  inclosed  or  not, 
or  in  any  fence  or  bank  diriding  the 
same  from  any  land  adjoining,  or  in  any 
indoeed  land  where  deer  shall  be  usually 
kept,  or  shall  unlawfully  and  wilfully 
destroy  any  part  of  the  fence  of  any  land 
where  any  deer  shall  be  then  kept,  every 
sedi  offender,  being  convicted  thereof 


before  a  justice  of  the  peace,  shall  forfeit 
and  pay  such  sum  of  money,  not  exceed- 
ing twenty  pounds,  as  to  the  justice  shall 
seem  meet." 

(/)  By  section  31  of  7  &  8  G.  IV.  c. 
29,  it  is  enacted,  "  That  if  any  person 
shall  steal  any  dog,  or  shall  steal  any 
beast  or  bird  ordinarily  kept  in  a  state 
of  confinement,  not  being  the  subject 
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or  tan  ibniliis*,  the  prapertr  of  B.  P.  then  waA  then  bd^  fiiud,  onlnrMlT  «1 
•teil,  take,  and  carry  mwj,  agunit  tbo  (brm  of  the  (tatate  in  that  eaai  maie  mA 
ptcnliM  J  I  the  lud  C.  D.  do  dioRfore  a4jn<!Ke  the  aaid  A.  B.  for  hU  aui  <Aai^ 

to  tbrfeit  and  pa;  the  mm  of ponnda  o*er  and  abore  the  nine  of  the  ■■( 

dog  w  stoleii  u  afbreiaid,  and  the  loithcr  ram  of  ten  ihiUlngi,  being  dke  falaiif 
tike  laid  dog,  and  alio  to  pay  the  lom  of  ten  ibilliDg*  for  coats,  and  in  dilaakrf 
inmediate  pajment  of  the  laid  anna  to  be  impriaoned  in  th«  conat7  gaol  [ar,  kaaN 
of  correctton j  of  the  aaid  coontj,  and  there  to  be  kept  to  hard  laboar  fbr  the  ifact 

of  ' calendar  moatha,  nnleaa  the  aud  anmi  ahall  be  boodci  paid ;  and  1  tott 

that  Uie  aaid  ram  of ItAr/bu]  aball  be  paid  to  J.  K.  one  of  the  onneairf 

the  poor  of  the  pariih  of aToreaaid,  in  which  the  laid  odence  waa  coBBilki 

to  be  bj  him  applied  according  to  the  pronaioai  of  the  itatnte  in  that  cue  Bide  ui 
prorided,  and  that  the  uid  ram  of  ten  ihilliogi  ihall  be  paid  to  the  aaid  E.  P.;  af 
1  order  that  the  uid  iiun  of  ten  ghilling*  for  coata  ahall  be  alio  paid  ts  tie  al 
E.  F.     Given,  fcc. 


Conviction  of  a  Second  Offence  under  the  tame  Sectum. 

[Slalt  the^OKt  imrneiiattlf  eUarftd,  at  te  tikt  prettdimg  ftrm,  amdiimf*- 

cied:'] — And  it  ig  now  pmired  before  me,  the  laid  C.  D.  that  tha  nid  A.B.  knV- 

fore,  and  before  the  commiuian  of  the  nid  lait-mcntioned  offence,  on,  &e.  at,  >c 

wu  duty  convicted  before  O.  M.  Mqnire,  one  of  her  mijeaty'i  jniticei  of  (he  jaa 

for  tbe  county  of ,  for  tbat  he  the  laid  A.  B.  on,  tie.  [recite  IIU  vfftMi  it  Ik 

prmiout  eemiction  ia  lAi  Itrta*  wherm  it  u  iJterety  ehaifed;']  I  the  nid  CD.  it 
therefore  adjudge  tlie  aaid  A.  B.  for  luch  hii  nid  lecond  offence,  to  be  impriHwd 

in  the  houe  of  correction  for  the  aaid  coimty  of ,  and  there  to  be  luft  la  k«d 

labonr  for  the  ipace  of  twelve  calendar  monthi.     Oiven,  &c. 


FISH, 
n  7  j-  8  O.  /r.  c.  29,  i.  34,  for  taking  Fish  in  a  W^tr 
not  attaining  to  a  Hou$e  (ni). 
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tt,  the  prhmte  piopefty  of  E.  F.  tnd  not  being  water  nmnlag  throngh 
D  my  land  adioiDing  or  belonging  to  the  dwelling.honae  of  the  said  E.  F. 
if  aoch  water,  liz  fiih,  called  tront,  of  the  Talne  of  one  ihilUng,  then  and 
'  fbaid,  then  and  there  in  the  odd  pond  nnlawfnllj  and  wilfUlj  did  take, 
:  form  of  the  ttatote  in  that  ease  made  and  provided ;  I,  the  said  C.  D« 
e  a4in^  ^  *^  ^  B-  ^or  his  said  offence,  to  forfeit  and  pay  the  sam 
pounds  orer  and  abore  the  Talne  of  the  said  fish  so  taken  as  aforesaid; 
ither  snm  of  one  shilling,  being  the  Talne  of  the  said  fish ;  and  also  to 
n  of  ten  shillings  lor  costs ;  and  in  default  of  immediate  payment  of  the 
to  be  imprisoned  and  kept  to  hard  labour  in  the  county  gaol  of  the  said 
the  space  of  •»-^—  calendar  months,  unless  the  said  sums  shall  be 
I ;  and  I  direct  that  the  said  snm  of  -— — —  pounds  [theflne]  be  paid  to 
of  the  overseers  of  the  poor  of  the  said  parish  of  ———  in  which  tiie 
I  was  committed,  to  be  by  him  applied  according  to  the  provisions  of  the 
hat  case  made  and  provided ;  and  that  the  said  sum  of  one  shilling  shall 
:he  said  E.  F. ;  and  I  order  that  the  said  sum  of  ten  shillings,  for  costs, 
id  to  the  said  E.  F.     Given,  &c. 


Ji  on  S  H.  VI,  c.  9,  for  a  Forcible  Entry  and  Detainer  of 
Premises ;  upon  View  by  Justices  (n). 

Be  it  remembered,  that  on  the day  of  — — —  in  the  — — — 

>  year  of  the  reign  of  our  sovereign  lady  Queen  Victoria,  at in 

the  county  of aforesaid,  E.  E.  complaineth  to  us,  three  of  the 

our  said  lady  the  Queen,  assigned  to  keep  the  peace  in  the  said  county, 
hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanours 
county  committed,  that  E.  F.  late  of  London,  gentleman,  J.  B.  late  of 

d  D.  M.  late  of ,  into  the  messuage  of  her  the  said  E.  E.  called 

in  the  parish  of  B.  aforesaid,  did  enter,  and  her  the  said  E.  E.  out  of 


ig  the  owner  of  such  water, 
a  right  of  fishery  therein, 
offender  shall  be  guilty  of  a 
our,  and,  being  convicted 
dl  be  punished  accordingly : 
person  shall  unlawfully  and 
e  or  destroy  any  fish  in  any 
leing  such  as  aforesaid,  but 
I  be  private  property,  or  in 
i  shall  be  any  private  right  of 
rry  such  offender,  being  con- 
eof  before  a  justice  of  the 

I  forfeit  and  pay  over  and 
ralue  of  the  fish  taken  or  de- 

any],  such  sum  of  money, 
ing  five  pounds,  as  to  the 

II  seem  meet:   provided  al- 
nothing   herein    contained 

;  to  any  person  angling  in  the 
but  if  any  person  shall,  by 
die  day  time,  unlawfully  and 
e  or  destroy,  or  attempt  to 
stroy,  any  fish  in  any  such 


water  as  first  mentioned,  he  shall,  on 
conviction  before  a  justice  of  the  peace, 
forfeit  and  pay  any  sum  not  exceeding 
five  pounds ;  and  if  in  any  such  water 
as  last- mentioned,  he  shall,  on  the  like 
conviction,  forfeit  and  pay  any  sum,  not 
exceeding  two  pounds,  as  to  the  justice 
shall  seem  meet ;  and  if  the  boundary 
of  any  parish,  township,  or  vill  shall 
happen  to  be  in,  or  by  the  side  of,  any 
such  wster  as  is  herein  before  men- 
tioned, it  shall  be  sufficient  to  prove  that 
the  offence  was  committed  either  in  the 
parish,  township,  or  vill  named  in  the 
indictment  or  information,  or  in  any 
parish,  township,  or  vill  adjoining 
thereto. 

(n)  See  2  Bum's  J.  by  Chitty,  28th 
ed.  908 ;  B,  v.  Elwatl,  Stra.  794  ;  2 
Ld.  Raym.  1514  ;  3  id,  360 ;  R.  v.  WU- 
ton,  1  Ad.  &  E.  627  ;  3  Nev.  &  Man. 
753 ;  R.  V.  Oaklty,  4  B.  &  Adol.  307. 


888  CONVICTIONS. — FORCIBLE   DETAIKKK, 

•Dd  from  the  meinice  iforeMid,  wbereof  tin  uid  £.  E.  at  the  time  of  (U  aVj 
•foreaiid,  wu  teued  (o),  u  of  (lie  freehold  of  her  (^e  laid  E.  E.  for  the  tas  olki 
life  [or,  to  her  and  her  hein  in  her  dememe  u  of  Cm}  unlawfully  (p)  tjeeud.  a- 
pelled,  and  the  laid  meusage  from  ber  the  uid  E.  E.  SDlawfulIy  with  RTong  tal 
mnd  nnned  power  do  jet  bold,  and  from  hctdeUin,liguDn  the  form  of  the  fOnii  a 

nch  CMC  nutde  uid  provided;  wherenpoatbe  wd  E.  B.  thEn,  to  wit,  on  the < 

day  of at  the  parish  of  B.  aforeaaid,  pn jeth  of  na  ao  ai  afoRaaiil,  \i6i( 

JBiticei  to  lier  in  thia  behalf,  that  a  due  remedj  be  prorided  for  her  aceordiij  a 
the  tonn  of  the  itatate  afoieuid,  which  complaint  and  prajer  bj  nt  the  tkmii 

joaticea  being  heard,  we,  the  aforesaid and ,  jnatieea  afotaaid,  Hike 

Se  aforeaaid,  penonallj  haiecome  on  the dajrof A.D. , 

a  the  laid  E.  F.,  J.  B.,  and  D.  M.,  after  bemg  dnijr  nimmontd(|)U 

anawer  the  aaid  charge,  appeared  before  na  the  aaid  juattcea  on  the  said Iq 

of A.  D, ,  at  the  said  meaiuage  [acevrdiuf  to  Ike/ael],  and  liiri^ 

heard  the  nid  charge,  declared  that  the;  were  not  nor  waa  either  of  them  guilt; «( 
the  laid  offence,  [or,  did  not  appear  before  ni  the  aaid  josticea  poraaant  to  the  lal 
inmmoDi ;  or,  did  neglect  and  refuac  to  make  an;  defence  againat  the  (aid  (tv|t, 
af  Iheetttmay  £e],  whereupon  we  the  uid  jnaticei  did  proceed  to  eiamiiw  ialo  tk 
troth  of  the  aaid  charge  againat  lie  aaid  E.  F.,  J.  B.,  and  D.  M.,  and  oa  IheMd 

da;  of A.  D. ,  at  the  pariah  aforeaaid,  in  the  coantj  afuiuaJi 

one  A.  W.  of in  the  conut;  of ,  a  credible  witneu  in  that  behalf,  tfm 

hi*  oath  duly  adminiatered  to  him  b;  o«,  depoieth  and  aaith  lif  th*  dtfniattw 

aajr  qfthtm  icere  preuni  aay}  in  the  pretence  of ,  that,  Slc.  [Iternltti  Itt 

tvidttut  thotciag  the  delainer  to  bt  tadmr/xt,  attdot  ntarly  at  jioaible  i»  IbtwtiA 
mtd  by  ihe  witneu,  and  \f  mort  than  one  witntti  bt  txttmiatd,  itale  tlit  rnAxt 
given  by  tach ,-  or  \f  I  At  d^tndant  cot^ttM,  litn  iiulead  qf  tfating  tkt  trUtirt, 
aay,  "  and  the  laid  E.  P.,  J.  B.,  and  D.  H.,  acknowledge  and  loluatatit;  oaafcK 

the  aame  to  be  true."]     Therefore,  we  the  aaid  joaticea,  on  the  aaid daf  af 

I  A.D. ,  at  the  pariib  aforeaaid,  in  the  county  of aforeaaid,  tadiil 

and  aeeing  that  the  aforeaaid  E.  F.,  J.  B.,  and  D.  M.,  the  aforeaaid  meaaaage  aiA 
fbree  and  arma,  unlawfull;  with  atrong  hand  and  armed  power  do  detain,  apia< 
the  form  of  the  atalate  in  aoeb  caio  made  and  prorided,  and  it 
to  u?  l!ii^  -■iiii.l  justu-e^,    (tmt  Ilii^  diiiil   E.  F,,  J.  13,,  nml   I).  M. 
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victed  npon  our  own  proper  yiew  of  the  detaining  aforesaid,  with  strong  hand  as  is 
aftressid^  by  na  the  aforesaid  justices  are  committed,  and  CTery  of  them  is  com- 
mitted to  the  gaol  of  onr  said  lady  the  Qneen  at  -^— ^  in  the  connty  of      ■ 
■fcresaid,  being  the  next  gaol  to  the  messnage  aforesaid,  there  to  abide  respectiTely 
ViCil  they  shall  haTC  paid  their  sereral  fines  respectively  to  our  said  lady  the  Qneen, 
§ar  their  respectiTe  offences  aforesaid,  concerning  which  the  premises  aforesaid  we 

db  Bake  this  our  record.     In  witness  whereof  we  the  aforesaid ,  , 

,  the  justices  aforesaid,  to  this  record  our  hands  and  seals  do  set,  at  the 


of  B.  aforesaid,  in  the  county  of  K.  aforesaid,  on  the day  of  — 

the year  of  the  reign  of  our  said  soTereign  lady  the  Queen. 

E.  B.  (l.  a.) 

P.  B.  (l.  8.) 

W.  P.  (L.    8.) 


Camoiciion  on  the  latter  Clause  of  7  S^  S  G.  IV.  c.  29,  8.  34,  for 
Angling  in  Water  adjoining  to  the  Dwelling- House  of  the  Owner. 

*!      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labourer,  is 

§t  mU.  /  oouTlcted  before  me  C.  D.  one  of  her  majesty's  justices  of  the  peace  for 
the  said  comity,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  ten  in  the 
iHMOoa  of  the  same  day,  at,  &c.  in  a  certain  close  adjoining  to  the  dwelling-house 
«f  E.  F.  there  situate,  in  a  certain  pond  of  water  there  being,  whereof  the  said  E.  F. 
and  there  the  owner,  ten  fish  called  trout,  of  the  price  and  Talue  of  two 
then  and  there  being  found,  then  and  there  in  the  said  pond,  by  angling, 
'■dawfnUy  and  wilfully  did  take,  against  the  form  of  the  statute  in  that  case  made 
mad  provided ;  I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said 

sJaacs,  to  fbffeit  and  pay  the  sum  of pounds,  and  also  to  pay  the  sum  of 

tea  shillings  for  costs,  and  in  default  of  immediate  payment  to  be  imprisoned  and 
hept  to  hard  labour  in  the  house  of  correction  for  the  said  county  for  the  space  of 
«■         calendar  months,  unless  the  said  sum  shall  be  sooner  paid ;  and  I  direct 

that  the  said  sum  of pounds  [the  ^ne]  shall  be  paid  to  J.  K.  one  of  the 

■Hinus  of  the  poor  of  the  said  parish  of in  which  the  said  offence  was 

soBusitted,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that 
CHS  naade  and  proTided ;  and  I  order  that  the  said  sum  of  ten  shillings,  for  costs, 
lUl  be  paid  to [the  informer].    Given,  &c. 


Conviction  on  the  latter  Clause  of  the  same  Section  for  Angling  in 
Water  not  adjoining  to  the  Dwelling' House  of  the  Owner. 

-—  -I  Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  &c.  labourer,  is  con- 
fe  «i/.  J  victed  before  me  C.  D.  one  of  her  majesty's  justices  of  the  peace  for  the 
■id  county,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  five  in  the  after* 
soon  of  the  same  day,  at,  &c.  in  a  certain  pond  of  water  there  situate,  the  private 
ivoperty  of  £.  F.  ten  fish,  called  trout,  of  the  value  of  two  shillings,  then  there  being 
fbond,  then  and  there  in  the  said  pond,  by  angling,  unlawfully  and  wilfully  did  take, 
tgiinst  the  form  of  the  statute  in  that  case  made  and  provided :  I,  the  said  C.  D. 
do  therefore  adjudge,  &c.  [Adjudication  and  conclusion  ae  in  the  last  precedent ^ 
only  varying  at  to  the  turns  forfeited.']  ^ 
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FRUIT,  &e.  8TEALIN0. 


Conviction  undtr  7  ^  8  G.  IV.  c.  29,  <.  43,/or  alealiag  any  Fnit 

or  Vegetable  grov/ing  tn  a  Garden  (*). 
-^  1  Be  it  nmembercd,  that  on,  &c.  at,  &c.  A.  B.  ta,  Slc.  laboBRr,  ii  cw. 
fo  irlf.  J  Tlcted  before  me,  C.  D.  one  of  her  mijatj'i  jniticei  of  the  peace  (or  tkc 
■aid  eouDtj,  for  that  be  the  iwld  A.  B.  on,  Jkc.  at,  See.  twnnty  peachei,  of  thcnlv 
of  three  ahillingt,  the  property  of  E.  ¥.  In  a  certain  gardeo  of  the  uid  E.  F.  ^r 
utnate,  then  and  there  growing,  then  and  there  in  the  said  garden  onlawfilr  '" 
■teal,  take,  and  cirrj  away,  againlt  the  form  of  the  atatate  in  that  caie  miie  ml 
proTided  j  I,  the  laid  C.  D.  do  therefbn  adjudge  the  aaid  A.  B.  for  hia  maiiSaa, 
to  b«  impriioDed  [pr,  "  to  be  impriioned  and  kept  to  hard  labour, "]  in  (he  eomtj 

gmol  [or,  honie  of  correction]  of  the  aaid  coanty  (or  Iha  space  of caltate 

monthi.      \_Or,iftht  jtuiittfkMli  fit  lo  b^iet  m  fine  aulead  »/  impriiammitt.m 

ywi<H«.— : 

I,  the  raid  C.  D.  do  therefore  adjudge  the  «ald  A.B.  for  hia  aaid  offence,  to  bdai 

and  pay  the  aum  of ponndi,  aver  and  above  the  value  of  the  raid  peacka  n 

stolen  as  aforeaaid,  and  the  ftulher  anm  of  three  ahillings,  being  the  nbe  rf  tie 
said  pew;he«,  and  also  to  pay  the  anin  of  five  ahillings  tor  costs,  and  in  dc&all  at 
inmediaCe  payment  of  the  said  inma  to  be  impriioned  in,  &c.  [w  trfort]  <br  At 

■pace  of calendar  nianths,  anleas  the  said  ninu  shall  be  looner  paid  ;  ui  I 

direct  that  the  said  sum  of  ponnds  [Ike  fiiw]  be  paid  to  J.  K.  odc  of  At 

orrraeers  of  the  poor  of  the  aaid  paiuh  of in  which  the  aaid  oBence  an 

committed,  to  be  by  him  applied  according  to  the  directions  of  the  atatnte  ii  tk( 
case  made  and  provided,  and  that  the  said  lum  of  three  shillings  ahall  be  paid  to  tk 
•aid  E.  F. ;  and  I  order  that  the  said  anm  of  five  shillings  for  coats  shall  be  paid  t« 
L.  H.  [lAe  conptamant'], 

CanviclionM  under  tht  tame  Section  for  Destroying  or  Damaging  omj 

Fruit,  j-c.  in  a  Garden,  S^c.  wUh  intent  to  Steal  the  tame. 

[Lite  lie  la»t  prterdtiU,  exetpli*  M«  AaerfpMon  ^  Ike  i^tmce.wUdtw^it 


f 
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ikiiag  injvy  mnto  the  Mid  B.  F.  to  the  amoimt  of  twenty  ihlUinp,  aftmit  the 
fcm  of  the  ftatnte  intheleeee  medeand  provided.     lA4fudieaium  at  b^ftre,  eiihtr 
fkt%  9pee^  imprittmmtni  with  w  without  hard  iMbour,  or  for  payment  qf  a  fint 
C0H9.'] 


€!dmnciian /or  stealing  Cultivated  Boots  or  Plants  (not  growing  in  a 

Garden^  Orchard^  or  Nursery  Ground)  under  7  Sf  S  G.  IV.  c.  29, 

*.  43  (0. 

-^—  1      Be  it  rememhered,  that  on,  &c.  at,  See.  A.  B.  of.  &c.  ia  convicted 

*  wit.  J  before  me  C.  D.  one  of  her  majesty'a  juaticeB  of  the  peace  for  the  aaid 

ammtf,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  one  hundred  cultivated  plants, 

Swedish  turnips,  commonly  used  for  the  food  of  man,  of  the  value  of  ten 

I,  the  property  of  E.  F.  in  certain  land  of  the  said  E.  F.  there  situate,  then 

there  growing,  then  and  there  in  the  said  land  unlawfully  did  steal,  take,  and 

sway,  agafaist  the  form,  &c. ;  I,  the  said  C.  D.  do  therefore  adjudge  the  said 

A.  B.  for  his  said  offence,  to  he  imprisoned  [or,  imprisoned  and  kept  to  hard  labour] 

m  the  county  gaol  [or,  house  of  correction]  for  the  space  of  ■  calendar  months. 

luieu,  &c« 

(If  the  magistrate  prefers  giving  to  the  offender  the  option  of  paying  a  fine  and 
costs,  the  adjudication  will  be  as  ante,  p.  890.) 


6AME.--CONVICTIONS  FOR  OFFENCES  UNDER  9  G.  IV.  c.  69  («). 

Contnction  for  a  First  Offence^  in  being  in  a  Close  at  Night  ufith 

an  Engine  to  destroy  Game, 

—  "J      Be  it  remembered,  that  on  the  ■  day  of  —  A.  D.  18 — , 

<••!/.  J  at  — —  in  the  oonnty  of  ,  A.  B,  is  convicted  before  us,  G.  H. 

■d  J.  K.  esquires,  two  of  her  majesty's  justices  of  the  peace  for  the  said  county. 


(0  This  section  enacts, "  That  if  any 

penon  shall  steal,  or  shall  destroy  or 

4aage  with  intent  to  steal,  any  culti- 

nted  root  or  plant  used  for  the  food  of 

■la  or  beast,  or  for  distilling,  or  for 

^ysBg,  or  for  or  in  the  course  of  any 

■laiifiictnre,  and  growing  in  any  land, 

•pen  or  inclosed,  not  being  a  garden, 

orchard,  or  nursery  ground,  every  such 

oinder,  being  convicted  before  a  justice 

of  ^ka  peace,  shall,  at  the  discretion  of 

tltt  justice,  either  be  committed  to  the 

eonmon  gaol  or  house  of  correction, 

there  to  be  imprisoned  only,  or  to  be 

iaprisoned  and  kept  to  hard  labour,  for 

•ay  term  not  exceeding  one  calendar 

aoBth,  or  else  shall  forfeit  and  pay,  over 

sad  above  the  value  of  the  article  or 

irticlea  so  stolen,  or  the  amount  of  the 

iajnry  done,  such  sum  of  money,  not  ex- 

eeeding  twenty  shillings,  as  to  the  justice 

iball  seem  meet ;  and  in  default  of  pay- 


ment thereof,  together  with  the  costs,  if 
ordered,  shall  be  committed  as  aforesaid, 
for  any  time  not  exceeding  one  calendar 
month,  unless  payment  be  sooner  made* 
And  if  any  person  so  convicted  shall 
afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  thereof  convicted 
in  like  manner,  every  such  offender  shall 
be  committed  to  the  common  goal,  or 
house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term  not  exceeding 
six  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  sub- 
sequent conviction  shall  take  place  be- 
fore two  justices,  they  may  further  order 
the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped  after 
the  expiration  of  four  days  from  the  time 
of  such  conviction.'' 

(«)  The  principal  provisions  of  this 
act  will  be  found  ante,  Chap.  lY.  s.  16, 
where  the  indictments  under  it  are  given. 
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fiir  that  lie  the  tald  A.  B.  within  tbe  ipaee  nf  lix  eilendir  monthi  now  lut  put(r), 

in  tlie  night  of  the da;  of in  the  jtmr  ifbrewd,  b;  night,  ifta  Ik 

expiration  of  tiie  fint  how  after  isDiet,  and  before  tbe  bcsinning  of  the  fint  hoa 
before  innriM,  that  I*  to  uj,  about  tlie  hour  of  eleven  of  the  night  of  the  dijifcn- 
■aid,  did  bjr  night  Dnlawfollj  enter  ■  certain  iDcloted  land  aitnate  in  the  ptiiihil 

■  in  the  coantj  aforesaid,  in  the  occnpatioo  of ,  with  a  ;bd,  lor  tk 

pnrpoie  of  taking  and  deatrojing  game,  that  ia  to  aaj,  putridgea  and  ^amM, 
contrarr  to  the  fona  of  tbe  itatnte  in  snch  caae  nude  and  proiided.  And  atlk 
•aid  jnaticei  ailjodge  the  loid  A.  B.  for  hii  olTence  afomaid.  to  be  impiiwited  in  (k 

honae  of  correction  at  for  the  Mid  coimtj,  end  there  kept  to  bard  Itboar 

for  the  period  of ,  and  at  the  expiration  of  aach  period  to  find  anrctiei  bj  rt- 

COgninnce,  himaelf  in  the  lam  of  ten  pound*,  and  two  ■orctiea  in  the  luin  of  Sr 
poonda  each,  or  one  lurety  in  the  nun  of  ten  pontidB,  conditioned  that  he  the  nid 
A.  B,  shall  not  so  offend  again  for  the  space  of  one  year  neit  fallowing ;  mi  n 
fnither  adjudge  that  the  said  A.  B.  in  caae  he  ehall  not  find  snch  snretiea  u  iloR- 
aaid,  he  further  imprisoned  and  kept  to  hard  labour  for  the  space  of  sii  altaiu 
months,  qdIms  such  sureties  shall  be  sooner  foond.      GiTen,  &c. 


,::::,.}.. 


Second  Conviction  under  the  same  Section. 

Be  it  renembered,  that  on,  &c.   at,  &c.   A.  B.   ia  conrieted  bcfen 
s  L.  M.  and  N.  O.  two  of  her  mqeatr'i  justices  of  the  peace  for& 

aaid  coont;  of ,  for  that  he,  on,  &c.  at.  Ice.  was  conTicted  before  E.  t.  ai 

G.  H.  two  of  her  majesty's  jntticet  of  the  peace  for  the  conotj  of ,  for  that 

he,  on,  &c.  [Aere  recile  tht  farmer  eoanefioM,]  and  that  afterwarda,  and  while  tk 
aaid  cODTiction  remained  ia  fall  force,  he  the  said  A.  B.  within  the  space  sf  M 
ralendar  months  now  last  pait,  in  the  night,  tus.  {ilatt  tht  qffmee  at  m  tin  /n- 
etdingjbnn']  contrary  to  the  form  of  the  statnta  in  such  caae  made  and  pcnridtl 
And  we  the  »ud  jnaticea  adjudge  tbe  aaid  A.  B.  fbr  hia  said  offence,  beiiighia  ataal 


The  party  ooBiielai 
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oftooe  as  aforesaid,  to  be  impriaoiied  in  the  county  gaol  of  the  taid  county  of 

■nd  there  kept  to  hard  labour,  for  the  period  of ,  and  at  the  expiration  of 

mA  period  to  find  aoreties  by  reeogniaance,  himself  in  the  sum  of  twenty  pounds, 
■■d  two  soretiea  in  the  sum  of  ten  pounds  each,  or  one  surety  in  the  sum  of  twenty 
iotimIb,  conditioned  that  he  the  said  A.  B.  shall  not  so  offend  again,  for  the  space 
ti  two  years  next  following ;  and  we  farther  adjudge  the  said  A.  B.  in  case  he 
ftaU  not  find  such  sureties  as  afbreaaid,  to  be  further  imprisoned  and  kept  to 

labour  for  the  space  of  one  year,  unless  such  sureties  shall  be  sooner  found. 

I,  &c 


fovi7.  lis 


INDICTMENT  FOR  THIRD  OFFENCE  AS  A  MISDEMEANOUR, 

4nie,  CHAPTER  lY.  s.  16. 

Omviction  on7  Sf  B  G.  IV.  c.  29,  8.  39,  for  taking  Hares  or  Conies 
in  Breeding  Grounds  in  the  Day-time  (w). 

Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labourer, 
conricted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace 
fw  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  six  of  the 
'Morning  of  the  same  day,  at,  &c.  in  a  certain  warren  ground  of  E.  F.  there  situate, 
tlKa  lawfully  used  for  the  breeding  and  keeping  of  conies,  three  conies  then  and 
ttere  being  found,  then  and  there  in  the  said  warren  and  ground  unlawfully  and 
wiUally  did  take,  against  the  form  of  the  statute  in  that  case  made  and  prorided ; 
I,  iSkd  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said  offience,  to  for- 
ftit  sad  pay  the  sum  of  —  pounds,  and  also  to  pay  the  sum  of  ^—  shillings 
kt  costs,  and  in  default  of  immediate  payment  to  be  imprisoned  in  the  house  of 
eoneetion  lor,  county  gaol]  of  the  said  county,  and  there  kept  to  hard  labour  for 
Ae  ipace  of  "—  calendar  months,  unless  the  said  sums  shall  be  sooner  paid :  and 

I  &ect  that  the  said  sum  of pounds  shall  be  paid  to  E.  F.  one  of  the  over- 

•ttri  of  the  poor  of  the  said  parish  of  -^-^—  in  which  the  said  offence  was  com- 
■itted,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that  case 

■Me  and  prorided  ;  and  I  order  that  the  sum  of shillings  for  costs  shall  be 

prid  to  — ^  [the  informer'].    Given,  &c. 


Conviction  under  the  same  Section  for  setting  Snares  for  taking  Hares 
or  Conies  in  Wan-ens  or  Breeding  Grounds, 

1      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  &c.  labourer,  is 


/•  wU,  /conricted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace 
far  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  in  a  certain  warren 
■id  ground  of  G.  H.  there  situate,  then  lawfully  used  for  the  breeding  and  keeping  of 
eooies,  unlawfully  and  wilfully  did  set  a  snare  for  the  taking  of  conies,  for  the  pur- 
pose and  with  the  intent  to  take  conies  in  the  said  warren  and  ground,  against  the 
form  of  the  statute  in  that  case  made  and  provided  ;  I,  the  said  C.  D.  do  therefore 
idj^idge,  &c.  [a«  tn  the  laet/orm  to  the  end.] 


(»)  See  the  clause,  <m/e.  Chap.  IV.  s.       the  night  time,  it  is  a  misdemeanour 
16.  Where  the  offence  is  committed  in      punishable  by  indictment,  onf  e,  ibid. 
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Conviction  for  Tntpasiinff  on  Land  in  Purnnl  of  Oame,  or  Wttd- 
cocki,  *c.  (1  S-  2  ff".  ir.  c.  32,  $.  30.      Set  the  Form  in  i.  39.) 

Barkt,  \      Be  it  renambeted,  that  on  Um dmjat A.D.< ,tt 

tatmt.  } in  the  county  of  Beriti,  A.  O.  is  conricted  before  mc,  J.  !.<■ 

[sr,  M,  J.  P.  md  J.J.  P.  two,  Of  ti*  MW  mKf  rtfmirt]  at  berm^aty'ijubnirf 
thepMce  for  the  uid  county,  [opoD  the  infornulian  «od  proaecntHHi  of  A.  J.]>(i) 

for  that  he  the  uid  A.  O.  did,  on  the day  of [is  tb  day  tint  of  iki 

■aid  day,  that  ii  to  Hj,  about  [ii«m]  o'clock  in  the  forenoon  of  the  aame  di;]  [t), 
at  the  paiuh  aforeaaid,  in  the  eoouty  a&rcaaid,  nnlawfully  and  wilfully  did  taak 
a  trrapaia  on  a  certain  piece  of  land  ntoate  in  the  pariah  and  county  afoicniil,  alOtt 

(y},and  then  and  there  being  in  the  occnpatian  of  the  aaid  A.  J.  (i).  bj  As 

and  there  nnlawfully  and  wilhUy  entering  and  being  in  the  day  time  ai  afoRaid,<e 
the  uid  land  in  learch  and  portnit  of  garni  [or,  woodcocks,  mipet,  qnaila,  lind-nd^ 
ooniet]  without  the  Ucenae  and  conientof  the  uid  A.  J.  (a),  or  of  any  pemm  b><ii| 
the  right  of  killJDg  the  game  [or,  woodcocks,  &c.]  upon  each  land,  contiaiy  to  (k 
fenu  of  the  itatate  in  soch  case  made  and  provided. 

And  1  the  said  jiitUc«  [or,  we,  &c.]  do  adjndge  that  the  said  A.  O.  shall  fv  kii 
wM  offence  forfeit  the  sum  of  27.,  tofcther  with  the  sum  of  10a.  for  costs ;  mi  Oat 
in  deftnlt  of  immediate  psyment  of  the  ssid  nms,  he  the  said  A.  O.  thall  be  iapi' 

soned  [or,  impriionedandkept  to  bard  labour]  in  the of fortheqsa 

of nnlesa  the  said  suma  ihall  be  sooner  paid,  and  I    [or,  we]  ocder  tbt 

the  saidsomi  ihoU  be  paid  by  the  said  A.  0.  on  or  before  the day  of , 

and  in  default  of  payment  on  or  before  that  day,  I  [or,  we]  adjudge  the  said  A.  0. 

to  be  imprisoned  [or,  impriioned  and  kept  to  hard  labour]  in  the of 

for  the  space  of nnlesa  the  ssid  aoms  shall  be  sooner  paid  ;  and  I  [ir,  vCj 

direct  that  one  moiety  of  the  said  nun  of [  i.  t.  Ikt  pmmtlyl  shall  be  psidn 

A.  J.  the  person  who  hath  informed  and  prosecnted  for  the  same,  and  the  odff 

m<nety  thereof  to ,  being  one  of  the  OTersecrs  (*)  of  the  poor  of ,  ts  k 

by  him  applied  according  to  the  directions  of  the  statute  (c)  in  inch  caie  made  a*d 

prorided ;  and  I  [or,  we]  order  that  the  aaid  sum  of for  oorta  ahall  be  fii 

to the  comphunant.     GiTCn  under  my  hand  [or,  our  banda]  the  iimj  and  jtm 

first  above  mentioned. 


/ 
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Comietumfor  Killing  Game  without  a  Certificate  (\  ^2W.  IV. 

c.  32,  $.  23). 

IAm  m  the  yreetding  form  to  the  oMterUJk.']     For  that  the  said  A.  O.  on  the 

— ^  dmj  of in  the  year  of  our  Lord  ■,  at  the  parish  aforesaid,  in  the 

aibresaid,  did  kill  lor  (e)  take]  certain  game,  to  wit  ItvfO  partrtdgti]  he  the 


A.  O.  not  being  then  and  there  authorised  so  to  do  for  want  of  a  game  certifi- 

ooatnrj  to  the  statute  in  such  case  made  and  prorided,  or  did  [A«r«  9pec\fy 

•iktr  ^emet]  ;  and  we  do  adjudge  diat  the  said  A.  O.  shall  for  the  said  offence 

the  sum  of  [5/.  or  U§9(/y],  and  shall  forthwith  paj  the  sum,  together 

tlie  sum  of  2/.  for  costs,  and  that  in  defonlt,  &c.  IConehtde  at  brfore.    Am  to 

p.  896,  note  (m).] 


Comvictian /or  using  a  Dog,  Gtin,  SfC.for  Killing  Game  without  a 

Certificate  {I  ^2  W.  IV.  c.  32,  5.  23). 

\Am  m  the  form  Uut  but  one  preceding  thie  to  the  aiterUkJ]     For  that  the  said 

L  O.  on  the day  of  — —  in  the  year  of  our  Lord  ■,  at  the  parish 

id,  in  the  county  aforesaid,  did  use  a  dog  [or^  a  gun,  net,  engine,  to  wit,  an 

called ,  or,  an  instrument,  to  wit,  an  instrument  called ]  for  the 

of  searching  for,  killing,  and  taking  game,  the  said  A.  O.  not  being  then 
then  authorized  so  to  do  for  want  of  a  game  certificate,  contrary  to  the  statute 
In  Bueh  case  made  and  provided ;  and  we  do  adjudge  that  the  said  A.  O.  shall,  for 
tiK  said  offence,  forfeit  the  sum  of  5/.  (jji),  and  shall  forthwith  pay  the  said  sum, 
together  with  the  sum  of  2/.  for  costs,  and  that  in  default,  &c.  IConelude  oi  in 
J.  8M.    And  eeep.  896,  n.  (m).] 


Cmiction  on  1  ^  2  W,  IV.  c.  32,  ss.  30  ^  37  ;  and  5  ^  6  W.  IV.  c. 
20, 8.  2i,ybr  Trespassing  on  Waste  of  a  Manor  in  pursuit  of  Conies, 
such  Waste  being  in  an  Extra-Parochial  Place. 

Cmtg  ^1  Be  it  remembered,  that  on  the  thirtieth  day  of  August,  in  the  year  of 
Btrke,  V  our  Lord  one  thousand  eight  hundred  and  thirty-scTen,  at  Abingdon, 
to  «t/.  J  in  the  county  of  Berks,  T.  P.  of  the  parish  of  Saint  Aldate,  in  the 
cityof  Oxford,  tobacconist,  is  conyicted  before  us,  Thomas  Duffield,  esquire,  Charles 
KjKon,  esquire,  and  Bartholomew  Wroughton,  esquire,  three  of  her  majesty's 
jiidess  of  the  peace  for  the  county  of  Berks,  for  that  he  the  said  T.  P.  did  on  the 
ieyentcenth  day  of  August,  in  the  year  aforesaid,  at  Bagley  Wood,  in  the  county  of 
Berks,  (the  said  Bagley  Wood  being  an  extra-parochial  place  in  the  said  county  of 
ficiks,)  commit  a  trespass  by  unlawftilly  and  wilfully  entering,  and  unlawfully  and 
wilfolly  being  (A)  in  the  daytime  (that  is  to  say)  between  the  hours  of  four  and 


1. 39,  as  altered  by  5  &  6  W.  lY .  c.  20,  penalties  for  this  offence,  incurred  under 

I.  SO.     OrffUke  t.  Hames,  2  M.  &  W.  the  laws  of  assessed  taxes. 

S3&,  and  2  Bum's  Justice,  by  Chitty,  (g)  See  last  note. 

28th  ed.  1083,  1084,  1092.  (A)  This  **  entering  and  being,**  was 

(t)  Sie  in  the  form  given  by  1  &  2  held  to  be  one  offence,  R.  t.  Mellor,  2 

W.IV.  c.  32,  s.  39.  Dowl.  P.  C.  176.     Taunton,  J. 

(/)  But  this  section  saves  all  other 
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dgbl  in  the  dajtime  of  the  wid  Uit-mentioaed  dajri,  apon  certain  land  the  pn^c 
of  the  prciident  and  icboUrt  ot  SaiDt  John  Baptiat  college,  in  the  uiren 
of  Oxford,  lituate  and  being  at  Bagle;  Wood  (i)  aforeiaid,  in  the  conntj  of  Be 
aforeaaid,  (the  aaid  Baglej  Wood  being  an  eitn-puxwhial  place  In  the  nid  cm 
of  Berk*,)  in  learch  and  paianit  of  coniea,  contrary  to  tha  ■tatnte  in  lach  caM  ■ 
and  proTided.  And  we  do  adjudge  that  the  aald  T.  P.  ahall,  for  the  nid  oflci 
fortdt  the  aum  of  two  ponnda,  and  shall  forthwith  pay  the  (ud  ntm,  U^tha  ■ 
the  aam  of  ietsii  thillioga  and  liipence  for  cotti,  and  that  in  defaslt  of  uaxtt 
payment  of  the  said  anma,  he  the  aaid  T.  P.  ihall  be  impriaoned  (J)  in  the  hnut 
correction  at  AbiogdoD,  in  the  county  of  Berki,  for  the  apace  of  one  calendiraaa 
nnleai  the  aaid  anmi  ahall  be  aooner  paid.  And  we  direct  that  one  nuriety  of  I 
iiid  aum  of  two  ponndi  shall  be  paid  to  Thomaa  Johnson,  the  penon  who  bitt  i 
formed,  and  proiecated  for  the  aame  (*),  and  that  the  other  moiety  themf  AiS  I 
paid  to  William  Johnaon,  aHeuor  and  collector  of  the  land-tax  of  Bagtcy  Ww 
aforesaid,  in  the  Connty  of  Berica  afomaid (/) ,  to  be  by  him  applied  accnrdiDti 
the  directioDi  of  (he  atatutea  in  auch  case  made  aud  provided.  And  we  orda  tk 
the  aaid  aura  of  acTea  sbilliaga  and  aiipence  for  coiti  aball  be  paid  to  Ok  w 
Thomu  Johnaon,  the  complainant. 

GiTCD  nnd«r  our  handa  the  day  and  yearSnt  abore  written, 

T.  D. 

B.  T. 

C.  E.  (•), 


(i)  The  place  of  committing  the  tret- 
pau  might  be  described  aa  certain  land, 
without  giving  it  ■  name,  or  letting  it 
oat  with  abuiula, .?.  C.    Butaeep.  384. 

(j)  Or  might  add,  "  and  kept  to  hard 
Ubour,"  ace  1&  2  W.  IV.  c.  32,  a.  39. 
See  S.  T.  Boumre,  i  Ad.  &  E.  49B, 
503,504.     PotI, a.(m). 

{i)  Middlelon  t.  Gait  tl  al.  8  Ad.  & 
E.  155  ;  3  N.  &  P.  372,  S.  C,  decidei 
that  an  information  nnder  1  &  2  W.  IV. 


impriaoned  in  the  honae  of  ccntctioi 
and  keptto  bard  labour  (sect. 38)at  — 
for  the  apace  of  one  month,  tmleiatb 
aaid  several  sums  be  soaneT  pud;  iB 
we  direct  that  the  aaid  sam  of  U  lU 
be  paid  to  W.  J.  one  qflte  mvnMni 

the  poor  of  the  pariah  of afbriwii 

in  which  parish  the  aaid  offence  «■ 
committed,  to  be  by  him  applird  acod 
ing  to  the  direction  of  the  statnte  ) 
soch  caae  made  and  prerided.    And  « 
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III  prtcticey  the  appeal  againi t  a  conviction  of  this  nature  is  against 
the  l^al  occnpiery  (who  is  declared  by  the  statute  to  be  the  actual 
oeeopiery)  the  informery  and  the  justice  or  justices  (n). 


i  taken  away  hy  Game  Act,  1  ^  2  TT.  /K.  c.  32  (o).— No 
•■miliary  conviction  in  pursuance  of  this  act,  or  adjudication  made  on 
appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
Horari  or  otherwise  into  any  of  his  majesty's  superior  courts  of 
;  and  no  warrant  of  commitment  shall  be  held  void  by  reason 
flfany  delect  therein,  provided  it  be  therein  alleged  that  it  is  founded 
«i  a  conviction,  and  diere  be  a  good  and  valid  conviction  to  sustain 
Aetame. 

It  is  hdd  that  a  conviction  under  s.  30  of  1  &  2  W.  IV.  c.  32, 
is  still  irremovable  by  certiorari,  notwithstanding  5  &  6  W.  IV.  c. 
M,  s.  21  (p);  but  on  moving  for  a  habeas  corpus  to  discharge  a  de- 
fendant who  has  been  committed  upon  such  a  conviction,  the  court 
^win  look  at  a  verified  copy  of  the  conviction  to  see  if  it  is  valid,  so  as 
to  support  the  commitment  (q). 


TREES,  SHRUBS,  &c.  STEALING  (r). 

Cemviction/or  Stealing  Trees,  ^c.  of  the  Value  of  One  Shilling 

(7  I- 8  O.IV.c.29,s.  39). 

-«•  1  Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  &c.  labourer,  is  eon- 
^wU,  J  vieted  before  me  C.  D.  one  of  her  migesty's  justices  of  the  peace  for  the 
■iicouity,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  one  ash  tree  of  the  yalae  of 
tie  AiOiiigs,  one  laurel  shrub  of  the  Talue  of  two  shillings,  and  one  oak  sapling  of 
4i  fdue  of  one  shilling,  the  property  of  E.  F.  then  and  there  growing,  unlawfally 
ii  steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  that  case  made 
■dpfOfided ;  I,  the  said  C.  D.  do  therefore  aiiyndge  the  said  A.  B.  for  his  said 

sinee,  to  forfeit  and  pay  the  sum  of pounds  over  and  above  the  value  of  the 

■id  tree,  shrub,  and  sapling  so  stolen  as  aforesaid,  and  the  further  sum  of  five 
ASfingt,  being  the  Talue  of  the  said  tree,  shrub,  and  sapling  so  stolen  as  aforesaid, 
■d  also  to  pay  the  sum  of  two  shillings  for  costs,  and  in  default  of  immediate  pay- 
of  the  said  sums  to  be  imprisoned  and  kept  to  hard  labour  in  the  county  gaol 


eoBfielkm  took  place),  had  means  of  4  Ad.  &  E.  498  ;  6  Nev.  &  Man.  26. 

bowing  how  it  would  be  framed  when  (n)  See  4  Ad.  &  E.  501. 

irnm  up.    The  sessions  quashed  the  (o)  Sect.  45. 

spBfietioB  OB  this  ground,  stating  spe-  {p)  See  R,  v.  Heiter,  4  Dowl.  P.  C. 

cidy  In  their  order  that  they  quashed  it  589. 

iw  want  of  form  (eur.  on  the  face  of  it,  (q)  Per  Tatmton,  J.,  in  JR.  ▼.  Mellor, 

fmLUtUdmU,  J.)  :  but  the  court  held,  poW,  p.  916 ;  and  see  Anon,  1  B.  &  Adol. 

thst  assuming  the  conviction  to  be  bad  382  ;  Deacon's  6.  L.  173. 

b  mbetanoe,  the  sessions  had  do  power  (r)  See  7  &  8  6.  IV.  c.  29,  s.  31,  39, 

to  ^oash  it  on  an  objection  of  which  no  40  ;  mUtt  p.  250,  9t  »tq, 

astiec  had  been  given,  JR.  v.  BouUba, 

3m 
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[or,lioii«e  of  correetiaii]  of  tha  nld  oonttj,  Ibr  IIm  apaoeof  •-—  alenin' Boi&f 

nnlen  the  aud  tomi  dull  be  aoaner  pud )  ud  I  direct  Qiat  the  lud  mm  of 

poond*  [Ihtfitul  sliill  be  pud  to  J.  K.  one  of  tlko  oterMen  of  the  poor  of  dw  nil 

puiih  of in  which  the  uid  oflence  wu  committed,  to  be  b  j  him  appbed  le 

cordiog  tu  the  direction  of  the  stitnte  in  that  cue  mtde  and  proiided;  i>dlki 
the  Hid  iDm  of  fiTC  Bhillingi,  the  nine  of  the  eaid  tree,  ahmb,  and  HpUag,a 
■toleu  u  aforeaaid,  thall  be  paid  to  the  uid  O.  F. ;  and  I  order  that  the  nid  ■■■  a 
twoihiliiug*  for  coata  ahall  be  paid  to  Q,  H.  [tiu  cumplmnamtl.     Given,  ftc 

Convklion  on  Ike  sane  Section  for  Cutting  Trees,  Shrubs,  ire.  with 

intent  to  Steal. 
^—  \  Be  it  reniembered,  that  on,  &c.  at,  &c.  A.  B-  of,  &c-  Uboant,  ii  em- 
tovU.  J  Ticted  before  me  C.  D.  one  of  her  majeitr'*  jojticea  of  the  peace  fbt  tk 
•aid  coant;,  for  that  he  the  aaid  C.  D.  on,  &c.  at,  &c.  one  aih  tree,  one  Innt 
■hrub,  and  one  oak  upling,  the  property  of  E.  F.  then  and  there  Krowin;.  aslif- 
fnllj  did  cut  and  damage,  with  intent  the  aame  then  and  there  to  iteal,  ulr,  ud 
carry  awaj,  thereby  then  and  there  doing  injury  unto  the  laid  E.  F.  to  thr  unxat 
of  flte  ihillingi,  againat  the  form  of  the  atatnte  in  that  case  made  and  provided ;  1, 
the  uid  C.  D.  do  therefore  adjudge  the  uid  A.  B.  for  hi*  aaid  offence,  to  forfril  ai 

pay  the  lum  of pounda  over  and  aboTe  the  amonnt  of  the  injury  so  imt  ■■ 

aforeaaid,  and  the  further  turn  of  Stc  ahilliDgi,  bring  the  amoant  of  the  uid  iiiuT. 
and  also  to  pay  the  aom  of  two  abiUinga  for  coata,  and  in  default,  &c.  [fW(l« 
a^udteation,  at  n  tht  lait/itrm.'\ 

Conviction  for  a  Second  Offence  under  the  same  Section. 

ISIalt  Iht  offatn  immtiialt!y  charged,  at  in  tht  pnetdhtg  firrm,  if  it  trdouf- 

inti  mlh  intenl  to  ileal i  or  ei  its  the  next  prneding  Jorm  \fil  it  ttralnif.  ailki 

procttd :}—Aai  it  ii  now  prored  before  me  the  aaid  C.  D.  that  the  laid  A.  B.  ni 

beretofore,  on.  Ice.  duly  convicted  before  G.  H.  one  of  her  majeaty'i  jnatieet  oftk 

peace  for  the  connty  of ,  br  that  he  the  uid  A.  B.  on,  &c.  at,  &c.  [ior  ttili 

the  previotit  offeiie*  at  in  the  /ormer  emtmelion,']  and  the  uid  C.  D.  waa  tbempM 
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tad  diforderiy  person  {or, "  a  rogue  and  vagabond/'  or,  '*  an  incorrigible  rogne/'  at 
ik§  ecft  M^  be]  within  the  intent  and  meaning  of  the  statute  made  in  the  fifth 
ymr  of  the  reign  of  liis  majesty  King  George  the  Fourth,  intituled  *'  An  act  for 
tiM  punishment  of  idle  and  disorderly  persons,  and  rogues  and  Tagabonds,  in  that 
part  of  Great  Britain  called  England ;"  that  is  to  say,  for  that  the  said  A.  B.  on, 
ite.  [ilere  state  the  qfence  proved  before  the  magistrate'].    And  for  which  said 

the  said  A.  B.  is  ordered  to  be  committed  to  the  house  of  correction  at , 

to  be  kept  to  hard  labour  for  the  space  of [or,  "  until  the  next  general 

or  quarter  sessions/']     GiTen,  &c. 

mictions  were  long  and  special ;  but  the      already  given.    The  forms,   therefore, 
act  gives  the  above  summary  form,      which  necessarily  occupied  a  consider- 


vid^  may  easily  be  adapted  to  each  able  space  in  tbe  second  edition  of  this 
ytrticiilar  case,  by  observing  the  general  work,  are  omitted  in  this,  as  they  were 
for  the  statement  of  the  offence      in  the  third  and  last  editions. 


TEaMIRATIOV  OF  THE  SBSSIOIia. 


CHAPTER  XIII. 


OF  THE  TERMINATION  OF  THE  GENERAI.  QUABTER  SESSIOKI 
OF  THE  PEACE  i— AND  OF  HATTERS  INCIDENT  TO  OR  AKIEIW 
OUT  OF  ITS  FR0CEBDING8. 
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1.^0/ tkt  TtnaimatioK^ftluStttim. 
U.—Qf  Stftrtnf  (o  Jm^u  ^AttUe  or  tk*  Omrl  tff  QiM«a'< 

nuiOu*. 
III.— {/BfMoeal  ^PntMdmft  ly  Ctrliartri. 
IV.—QfCbtli. 
V.—qf  OutUmry. 
W^qf  Pariat. 
\n.—qf  EMtreatt. 
VIII.— tyituMMiMi. 


SECTION  I. 

Op  THE  TekHIKATIOK   07  SeuIONS. 
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leference  to  the  first  day,  and  the  justices  may,  during  its  continQ- 
ance  (c),  as  we  have  seen  {d),  annul  their  former  order  made  in  the 
same  session  :  but  this  is  a  power  to  be  exercised  with  delicacy  and 
discretion,  for  if  enforced  by  a  fresh  accession  of  justices,  in  the  spirit 
of  party  or  othtfr  unbecoming  manner,  an  information  would  be  granted 
against  those  of  them  who  were  concerned  in  the  transaction  (e).  It 
necessarily  follows  from  what  has  been  advanced,  that  as  the  power  of 
the  court  expires  at  the  conclusion  of  its  sitting,  no  order  there  made 
can  be  reviewed,  or  placed  in  any  new  situation,  at  any  subsequent 
semon,  unless  kept  open  by  adjournment  of  the  session  itself  (y*). 

Referring  Questions  to  Superior  Tribunal,] — But  besides  these 
means  by  which  the  justices  may,  purely  of  their  own  authority,  pro* 
crastinate  their  decisions  on  all  subjects,  there  are  other  modes  by 
which  any  question  of  legal  difficulty  may  be  referred  by  the  justices, 
<^  their  own  authority,  to  the  opinion  of  a  superior  tribunal ;  as  by 
reference  of  the  whole  case  or  a  particular  point  in  it(^),  to  the  next 
jadges  of  assize,  or  by  stating  the  special  circumstances  of  the  case, 
for  the  consideration  of  the  court  of  queen's  bench,  as  to  its  legal 
effect. 

Besides  these  modes  originating  with  the  sessions  themselves  for 
taking  the  opinion  of  a  higher  tribunal,  the  paramount  writ  of  certiorari 
will,  at  the  instance  of  either  party,  in  various  stages  of  proceedings 
in  which  it  is  not  taken  away  by  statute,  withdraw  the  cognizance  of 
them  to  the  court  of  queen's  bench. 


SECTION  11. 

Or  Reference  to  a  Judge  of  Assize,  or  the  Court  of  Queen's 

Bench,  on  a  Special  Case. 

Power  and  Duty  of  Sessions  in  respect  of  granting  Special 
Cases.'] — ^Though,  as  we  have  seen,  the  quarter  sessions  cannot  dele- 
gate their  judicial  authority,  it  is  open  to  them  in  their  discretion  to  give 
judgment  on  an  appeal,  subject  to  a  special  statement  of  the  facts  for  the 


(e)  it.  T.  Leicestershire  (Juetieee),  1  (e)  2  Nolan,  4th  ed.  536,  546 ;  ante. 

If.  Bt  S.  442;    St,  Andrew,  Holbitm,  p.  61. 

and  St.  Clement  Donee,  Salk.  494,  606,  (/)  Anie,  p.  61,  note  (o) ;  CoehfieU 

^.  C.  See  also  mUe,  p.  58  ;  and  Thorn-  or  Citekfield  t.  Bosied  {Inh.},  Salk.  477» 

Af  ,  T.  rUetwood,  Stra.  383.  (f)  R-  ▼•  Te4ford,  2  Bnrr.  S.  C.  57. 

(d)  Anie,  p.  61. 
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opinionof  the  judge  of  anize,  or  of  the  court  of  qaeen'i  boidi,  bmi 
called  a  "  special  case." 

The  former  tribunal  wu  that  moat  commonly  resorted  to  in  ea 
times,  b;  adjouming  the  appeal,  aod  audng  the  facU  in  dupntetj 
cially  in  the  order  of  KsiiooB.  Hie  order  waa  then  ^uaibed  or  n 
firmed  according  to  the  judge's  opinion  (9). 

Though  this  practice  has  of  late  bllen  into  disuse,  for  which  du 
many  reagona  might  be  given  (A),  the  many  important  appeals  io  i^ 
the  suitor  is  deprived  of  the  common  law  remedy  of  cerHorori,  will  n 
probably  occasion  its  more  frequent  adoptioo. 

The  present  course,  however,  where  no  particular  ciicumMsK 
prevent  it,  is  for  the  sessions  which  gave  jadgmeot  on  the  appeal  I 
to  state  (J)  a  special  case  for  the  opinion  of  the  court  of  queen's  best 
Hie  justices  may  take  this  step  without  consent  of  parties  (A),  or  < 
their  request,  whenever  they  themselves  entertain  reasonable  doubt  < 
to  the  law  applicable  to  the  facU  proved  at  the  bearing  of  any  appn 
whether  against  an  order  of  removal,  a  poor's  rate,  or  any  other  oti 
or  conviction  where  the  certiorari  is  not  taken  away  by  stalnu(J 
For  though  the  court  of  queen's  bench  has  not  in  general  jurisdictit 
as  a  court  of  error,  to  review  the  judgments  of  sessions  in  sobje 
matters  over  which  they  have  jurisdiction  (m),  or  to  grant  new  tria 
for  improper  rejection  or  reception  of  evidence,  where  no  case  is  n 
served  (n)  ;  it  will  Uke  ct^irance  of  a  special  case  sent  up  by  tl 

0)  See  2  Nolu,  SSB,  4th  ed. ;  4 
Bum.  28th  ed.  920.  Or,  u  it  McBU 
(roDi  the  judgmCDt  of  Pntfn,  J.,  in  S. 
T.  Ti4ford,  Burr.  S.  C.  63,  the  lingla 
point  of  law  in  dispute  wu  itiled  ;  bat 
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iessioDS  for  its  opinion,  and  accompanying  (o)  the  order,  conviction, 
&c.y  when  these  last  are  removed  by  certiorari.  In  this  manner,  and 
not  otherwise,  will  it  overrule  the  decision  of  sessions,  if  it  appears 
reqabite  to  do  so  (p). 

As  to  the  propriety  of  granting  or  refusing  a  special  case.  Lord  Hard" 
mncke  has  said  (g),  '*  It  has  been  much  wished  that  a  bill  of  exceptions 
woold  lie  to  the  justices  at  their  sessions,  because  otherwise  it  may 
•oroetimes  happen  that  they  may  determine  in  an  arbitrary  manner, 
contrary  to  the  resolutions  of  the  courts  of  law.  For  if,  when  the 
matter  is  doubtful,  they  will  not  state  the  facts  specially,  though  re 
qaested  to  do  so,  this  is  very  blameable  conduct  in  them,  and  it  is  to 
be  wished  that  it  might  be  avoided."  He  also  added,  **  It  is  a  thing 
▼ery  much  to  be  censured  and  discommended,  when  an  inferior  juris- 
diction endeavours  to  preclude  parties  from  an  opportunity  of  apply- 
ing to  a  superior." 

Bot  however  proper  it  is  to  grant  a  special  case  at  the  request  of 
either  litigants,  where  a  reasonable  doubt  on  the  subject  is  suggested, 
the  sessions  will  best  consult  the  interest  of  the  public,  and  avoid  un- 
necessary expense,  by  refusing  it  where  they  believe  the  application  to 
be  founded  merely  on  obstinacy  or  a  spirit  of  litigation  (r). 

The  summary  jurisdiction  of  the  justices  over  the  civil  business  of 
the  sessions  places  them  in  the  situation  of  jurors  and  judges  con- 
jointly. As  jurors,  they  are  to  elicit  th(^  facts  from  the  evidence ;  and 
as  judges,  they  are,  if  they  think  fit,  to  apply  and  declare  the  law 
arising  out  of  them.  This,  their  position,  gives  birth  to  two  results; 
ri«.— 

first,  that  they  are  not  compellable  to  grant  a  special  case  (s). 


-  (o)  Whether  the  certiorari  is  lost, 
■nut  depend  on  the  wording  of  each 
jifCt,  which,  as  we  have  seen,  must  be 
express  to  have  this  effect.  In  22.  v. 
Middlesex  (Juttieea),  8  D.  &  R.  U7, 
A  local  act  prevented  the  removal  by 
etrtiarari  of  any  "  rate,  proceeding, 
conviction,  matter,  or  thing.**  Tindal 
moved  for  a  certiorari  to  remove  into 
K.  B.  a  special  case  which  the  sessions 
had  granted,  but  the  court  said  the  lan- 
guage of  the  section  was  too  strong  to  be 
got  over,  being  clearly  comprehensive 
enough  to  embrace  a  special  case  as  a 
thing,  and  refused  the  motion. 

(jp)  R.  ▼.  AUen,  15  East,  233 ;  22.  v. 
Carmrwm  (Jmtices),  4  B.  fc  Aid.  86 ; 
E^part^  PrrJl,  7  Ad.  ik  Ji.  -iiJ;   S".  C. 


2  N.  &  P.  102  ;  22.  ▼.  Cumberland  (/««. 
/icm),  4  Ad.  &  E.  695 ;  5  Nav.  &  M.  578. 
If  only  one  question  is  reserved  by  ses- 
sions, the  court  will  not  consider  any 
other,  22.  v.  Guildlford,  2  Chit.  R.  284  ; 
22.  V.  Aire  Navigation,  2  T.  R.  66fi. 

(q)  22.  V.  Pretton-on'the-HUl,  Burr. 
Sett.  C.  77 ;  and  see  ante,  p.  659. 

(r)  See  per  Bay  leg,  J.,  in  22.  v.  Bur- 
bach,  1  M.  &  S.  376 ;  and  22.  v.  Darlcg 
Abbeg,  14  East,  285. 

(«)  If  they  confirm  an  order  of  re- 
moval generally  on  appeal,  though  the 
order  of  sessions  is  final  in  that  case, 
except  for  error  in  form  apparent  on  the 
face  of  it,  1  Vent.  310,  (for  no  affidavit  of 
the  facts  can  be  received,  2  M.  &  S.  321, 
22.  v.  Jamee,  at  least  where  they  have 
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Facta,  wilh  the  Conclusions  draum  /ro 
to  be  staled,  and  not  Evidence  on/y.]— 
which  ihe  sessions  can  in  these  cases  ret 
their  authority  to  judge  of  the  law  (/) ;  i 
questions  or  conclusions  of  fact  arising  on 
of  that  subject  matter  on  which  the  coi 
discretion.  This  occasions  the  rule,  tha 
drawn  from  the  aasertions  of  the  witceM 
ipeciticalty  stated  in  the  case  as  found  by 
that  testimony  from  which  those  facts  wi 
duced  (u).  For  this  last  course  would  lei 
ference  which  the  justices  below  ought  to  I 

This  rule  is  most  important  to  be  obsei 
ol\en  occasion  a  case  to  be  sent  back  to 
It  will  therefore  receive  a  few  esamples  bj 

Where  on  an  appeal  respecting  a  paup 
depends  on  an  equivocal  hiring,  or  a  dot 
fact  of  hiring  or  service  is  to  be  found 


jarudiction,  R.  y.  CAnhirt  (Jwitim). 
e  Ad.  *  E.  ;iB8;  1  P.  4  D.  98.  S.  C- 
K.  T.  Gnat  Marlme,  2  Eut,  244,  m 
dted  3  M.  &  S.  311,)  tbej  cinnol  be 
compelled  to  state  ■  cue,  R.  v.  OnUan, 
Bnrr.  S.  C.  64  ;  2  No!.  P.  L.  S5,  4th 
ed.,  tiecHUK  m  cue  maiC  bIio;^  depend 
oo  puticulir  ficU  *hicb  it  ii  tbeir  ei- 
cluiiieprovinceuicsaiondoiiiid.  So  that 
when  Ihej  refine  »  case,  what  U  »llegpd 
to  have  betu  Ihc  real  state  of  the  facta, 
BO  a>  to  iiroTC  their  delermiaatJaD  la  be 


ScMai 
(0 
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Other,  from  the  evideDce,  such  as  it  may  be ;  and  stating  the  evidence 
only  without  drawing  the  conclusion  will  not  suffice  (w).  So  whether 
a  master  gave  a  particular  consent  to  his  apprentice  to  serve  a  third 
person,  is  a  matter  of  fact,  which,  let  it  rest  on  ever  so  ambiguous 
testimony,  must  be  found  one  way  or  other,  and  not  left  doubtful  on 
the  face  of  the  case(7).  For  the  same  reason,  in  a  question  of 
aenrice  under  a  hiring,  the  sessions  must  find  whether  the  service  was 
dispensed  with,  or  the  contract  dissolved  (y).  Again,  on  a  claim  of 
settlement  by  residence  on  an  estate,  the  sessions  must  state  the  in- 
terest which  the  pauper  took,  whether  he  came  in  by  descent  or  pur- 
chase, and  if  the  latter,  the  price  of  such  purchase  (z) ;  that  so  it  may 
appear  on  the  face  of  the  case,  whether  it  was  such  a  purchase  as 
would  confer  a  settlement.  Frauds,  whether  affecting  tlie  parties 
merely,  or  the  gaining  a  settlement  in  the  parish  sought  to  be  bur- 
dened, are  facts  which  must  be  considered  and  adjudicated  on  by  the 
sessions  (a) ;  and  being  facts,  must  be  specifically  found  and  stated 
accordingly  (5).  For  it  is  not  enough  to  state  evidence,  though  clearly 
leading  to  the  most  palpable  conclusion  of  fraud,  if  the  court  above  is 
left  to  draw  that  conclusion  (c).  In  some  cases  the  evidence  itself, 
as  well  as  the  fact  or  conclusion  drawn  from  it,  have  both  been  stated, 
which  course  appears  erroneous,  as  it  tends  to  the  obvious  incon- 
Tenience  in  point  of  practice,  that  if  the  court  above  should  diflfcr 
from  the  sessions  as  to  their  conclusion,  they  could  not  regularly 
interfere,  and  thus  in  appearance  an  opinion  is  asked  from  them 
which  they  cannot  judicially  give  ((f).  Further,  sessions  are  not 
merely  to  find  or  state  facts,  but  to  draw  conclusions  fix)m  them ;  e,ff. 
whether  there  was  a  contract  of  hiring  or  apprenticeship.  However, 
where  they  do  both,  the  court  will  not  in  general  disturb  the  finding. 


t. 


(w)  R,  ▼.  Bray,  Burr.  S.  C.  686,  per 
Ix>rd  Memtfleld:  and  see  R,  v.  Great 
WUflford,  A  Ad.  &  E.  216 ;  5  N.  Sc  M. 
540,  8.  C. 

[x)  R.  ▼.  Shebbear,  1  East,  R.  73. 

>)  R,  V.  8i.  Peter,  Norwich,  8  T.  R. 
477. 

(jr^  R.i.  Warblington,  1  T.  R.  241. 

(a)  Reg,  y.  Barmtton  (inh,),  7  Ad.  & 
B.  858 ;  3  Nev.  Sc  P.  1 67 ;  JS.  ▼.  Graveaend, 
3  B.  &  Ad.  240.  The  old  rule  was  confined 
to  frauds  on  the  parish,  R.  v.  Telford, 
Barr.S.C.57.  See4.  Ad  &E.  211,219. 

(b)  R.  ▼.  St.  Cuthbert,  WelU,  5  B. 
ft  ▲dol.  939;  8.  C.  3  N.  ft  M.  100 ; 
Jl.  T.  TeUmgham,  1  B.  ft  Adol.  180. 
Whether  the  fraud  so  found  prevents  the 
settlement  from  being  gained  may  be  a 


question  for  the  queen's  bench,  ibid,;  R. 
Y.  Birmingham,  14  East,  251 ;  R.y.Kib^ 
worth,  7  B.  ft  C.  790  ;  2  Man.  ft  Ry.  28. 

(c)  R.  V.  Uanjihangel  Abereowin,  4 
N.  &  M.  355  ;  per  Buller,  J.,  in  R.  y. 
Fiilongley,  1  T.  R.  461.  Fraud,  when 
found  generally  by  the  sessions,  has  been 
held  to  bind  the  court  above,  R,  y. 
Llanwinio,  4  T.  R.  373 ; — unless  the  ses- 
sions quash  an  order  for  fraud,  and  state 
the  facts  particularly  on  which  they  find 
it,  in  which  case  the  question  of  fraud  or 
not  being  still  open  upon  the  facts,  the 
court  above  may  decide  it  in  the  nega- 
tive, R,  Y.  Te4ford,  Burr.  S.  C.  57 ;  R, 
V.  St.NieholoM  in  Harwich,  id,  171. 

(d)  R.  Y.  T^4ftMrd,  Burr.  S.  C.  57 ; 
R.  Y.  Bawling,  id,  171, 
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uoles*  the  case  abowa  it  to  have  been  withoat,  or  contrary  ta,  eri- 
dence  (e).  The  court  above  will  not  infer  anything  which  thoaU  bi*i 
been  tUted  on  the  case  but  U  omitted,  nor  will  they  iiend  it  backoi 
that  account  to  be  re-atated  (J~)  i  nor  will  the  court  entertain  otjec' 
tionB  to  ordert  of  teinons,  which  on  the  lace  do  not  appear  nectstuil] 
bad,  unleas  the  particular  fecta  are  brought  before  them  by  a  apedt 
caae  (7).  Again,  if  the  facts  ditclooed  by  a  tpecial  cane  do  not  tlwi 
the  decision  of  sessiona  to  be  neceiaarily  wrong,  their  order  will  do 
be  disturbed  (A). 

It  seems  to  be  the  duty  of  counsel  to  take  care,  aa  for  aa  lies  i> 
tfaeir  power,  that,  as  well  all  material  facta  proved,  as  all  infemeo 
of  fact  to  be  drawn  from  the  evidence,  should  be  Tound  by  the  Ju 
tices  aud  duly  noted  down  by  the  chairman  ;  and  that  the  signaUia 
of  counsel  to  a  special  case  should  be  taken  ai  guaranteeing  lU 
to  have  been  done  (i)- 

Practical  Slept  neceuary  to  the  Dravinff  and  Settling  a  Speeim 
Cate  I  with  ilt  General  Requitilet.^ — The  procuring  the  atatemeni 
of  a  special  case  after  it  has  been  granted,  is  thus  carried  into  eStcl 
In  contemplation  of  law,  it  is  taken  to  be  slated  by  the  justices  si 
sessions  (j) ;  but  aa  the  accuracy  requiaite  makes  it  desirable  thst  i 
should  be  framed  by  counsel  (£),  it  is  usually  drawn  by  the  junioi 
counsel  for  the  party  on  whose  application  ii  is  granted,  beiug  after' 
wards  sent  to  the  junior  counsel  on  the  other  side  for  his  perusal  ad 
approbation.  Differences  between  them  as  to  its  contents  are  setdeil 
by  reference  to  the  chairman's  notes.  The  case  »  then  signed  b] 
the  junior  counsel  on  each  side.    If  no  counsel  are  employed,  01  i 

r  conseqncndf  laui 
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Aej  cannot  agree  on  tlie  facts  to  be  stated,  even  with  tlie  chairman's 
MNStance,  he  may,  with  the  concurrence  of  a  majority  of  justices  on 
tbe  bench,  state  and  sign  the  case  himself  (/). 

Id  general,  when  a  case  is  specially  stated,  it  is  taken  to  contain  the 
Ua  reasons  of  the  order  of  sessions ;  on  which  account,  if  the  court 
Md  those  reasons  to  be  ill|  they  will  quash  the  order  (m). 

lliere  is  no  specific  form  or  precedent  according  to  which  a  special 
cue  must  be  drawn  (n) ;  but,  nevertheless,  there  are  certain  rules  to 
be  collected  from  a  long  succession  of  determinations  which  have  been 
iBuded  to.  Stating  the  facts,  &c.  merely,  without  distinctly  setting 
fcrth  the  points  intended  for  consideration,  is  very  inconvenient  (o). 

The  justices  should  not  only  state  all  the  facts  which  they  consider 
necessary  to  enable  the  court  to  form  an  opinion  on  the  point  of  law 
topecting  which  they  want  information,  but  those  also  which  are 
material,  and  were  proved  before  them,  that  it  may  be  a  true  state 
of  the  case(p);  for  the  court  will  not   permit  a  general  or  specu- 
htive  question  of  law  to  be  raised,  by  omitting  any  particular  cir- 
cumstances belonging  to  the  case  before  them,  which   are  material 
toits  decision  (9). 
When  justices  decide  that  a  special  case  shall  be  made,  they  vir- 
I       totlly  say,  that  the  cause  shall  be  adjourned  till  that  is  done ;  and, 
^       t&erefore,  the  want  of  the  necessary  adjournment  or  respite  is  merely 
the  omission  of  the  clerk,  and  may  be  supplied  at  any  time  (r). 

Setting  down  Special  Case  for  Argument — Suing  out  Certiorari  to 
Htimove  Order — Mandamus ^if  Special  Caseis  not  brought  up,] — Within 
six  iDontbs(<)  after  the  making  the  order  of  sessions  on  which  the  case 
is  granted,  the  unsuccessful  party  should  sue  out  a  certiorari  to  remove 
the  orders  of  sessions  and  justices:  and  whether  the  case  is  then  settled 
Or  not,  is  immaterial.  The  writ  is  obtained  on  a  motion  paper,  signed 
by  counsel  (0*    '^^  ^^^^9  ^^^°  settled,  may  be  afterwards  set  down 

(0  R.  ▼.  Great  Withford,  5  N.  &  M.  ford,  Burr.  S.  C.  57  ;  2  Nol.  4th  ed. 

S40 ;  4  Ad.  &  E.  224,  8,  C.  563. 

(m)  Per  Lee  and  Poffe,  Js.,  in  R.  y.  (q)  R,  y.  Praneit  Hill,  Cowp.  613 ; 

Tyifordf  Burr.  S.  C.  57.  2  Nol.  654  ;  4  Bum  by  Chitty,  619, 28th 

(■)  A  form  is*  however,  given  in  4  ed.     Case  sent  back  to  be  re>8tated. 

Bam'i  J.  by  Chitty,  28th  ed.  1111 ;  and  (r)  Per  Cur.  in  R.  ▼.  Suueje,  2  Bott, 

tlie  form  in  R,  ▼.  St.  PauFe,  Eseter,  6th  ed.  pi.  1002.     See  R.  ▼.  Hedmgham 

10  B.  Sc  Cr.  12,  ii  approved.     See  also  Sible,  Burr.  S.  C.  1 12 ;  2  Nol.  566,  605, 

«■  to  itating  the  question  for  the  court,  eemb.  contra,  4th  ed. 

H.  T.  IMhmn,  4  Ad.  &  E.  937  ;  6  N.  &  («)  R.  ▼.  Staffordahire  (Juatieee),  1 

11.320,  8.C.  D.  P.  C.  484;  13  G.  II.  c.  18,  s.  5. 

(0)  R  Y.  Harhuy,  1  B.  &  Adol.  360.  Pott,  p.  924. 

(p)  R.  Y.  Duraley,  6  T.  R.  53.     See  (/)  See  4  Burn's  J.  by  Chitty,  28ih 

per  Lord  Hardtricke,  C.  J.,  R.  v.  Ted-  ed.  1)26,  and  potf,  p.  020.     There  was 
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by  the  clerk  of  the  rnlet  on  the  crown  lide  of  the  court  of  qaeen'i  heaA 
in  the  crown  paper,  for  ftrgument.  Where,  howerer,  the  origmtl  ode 
of  removal  was  confirmed  by  the  leuioDi  subject  to  a  caw,  bat  ih 
counsel  disagreed  as  to  its  terms,  and  the  churman  and  justicesdid 
not  settle  it  when  referred  to  for  that  purpose,  a  ma»damM$  issued  coB' 
manding  them  to  enter  continuances  and  hear  the  appeal ;  for  they  hi 
not  decided  the  appeal,  their  order  of  confirmation  being  condhioe^ 
and  no  order  at  all  if  no  case  was  returned  (m).  In  the  last  case,  thos^ 
nearly  two  years  elapsed  between  the  granting  the  case  and  the  sppli- 
cation  for  a  numdamus,  the  certiorari  had  been  sued  out  within  ai 
months,  as  required  by  13  G.  II.  c.  18,  s.  5.  But  where  an  order  tl 
remoral  was  confirmed  at  sessions,  subject  to  a  special  case,  vhid 
remained  unsettled  for  more  than  six  nonths  after  it  was  granted,  sad 
no  certiorari  had  been  sued  out  in  time,  the  iMnufoma*  to  enter  coh 
tinuances  and  hear  the  appeal  was  refused ;  tor  tbe  order  had  becosx 
absolute  at  the  end  of  six  months,  as  no  certiorari  had  heea  lacd 
out(»). 

But  where  an  appeal  was  dismissed  below  for  a  breach  of  the  prac- 
tice of  the  particular  sessions.  Id  not  giving  notice  of  trying  a  respited 
appeal,  and  a  case  was  reserved,  but  the  applicants  for  it  did  not  bring 
it  up,  the  court  refused  to  grant  a  mandamus  to  enter  conliDaanca 
and  hear  it  (ui) ;  and  the  lilce  where  it  was  clear  that  the  proceeding 
could  lead  to  no  result,  e.  g.  where  the  chairman,  in  consequence  of  hii 
own  opinion  and  that  of  tbe  court  on  the  hcts,  refused  to  sign  u] 
statement  but  one,  which  would  have  excluded  the  point  of  law  relied 
on  by  the  party  demanding  the  case  (z).  Nor  can  the  sessions  be  cos- 
manded  to  settle  a  special  case  reserved  by  them  (y). 

n-al,  the 
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be  chargeable  at  the  time  of  malLing  the  order,  but  afterwards  granted 
m  case  to  the  respondents  on  the  point  of  construction  of  4  &  5  W.  IV. 
c.  76,  but  the  case  was  not  brought  up,  the  court  refused  to  hear  the 
point  discussed,  on  application  by  the  respondents  for  a  mandamus  to 
enter  continuances  and  hear  the  appeal  (z),  and  they  discharged  the 
mle.  For  though  the  respondents  might  have  forborne  to  take  a  case, 
and  might  then  have  applied  for  a  mandamus^  they  could  not  have 
both  remedies  at  once  (a).  The  same  decision  was  given  where  the 
■easions  dismissed  an  appeal  unheard,  and  confirmed  the  order  of  re- 
moval, because  the  notice  of  appeal  had  been  served  on  one  only  of 
■everal  parish  officers,  and  at  the  instance  of  the  appellants,  granted  a 
case,  which,  however,  was  not  brought  up  (5). 

When  the  Finding  of  the  Sesstom  on  Facts  is  conclusive  J] — Where 
it  was  made  a  question  of  fact  at  a  sessions  whether  there  was  a  hiring 
and  service  for  a  year  in  the  appellant  parish,  and  the  sessions  con- 
firmed the  order  of  removal,  thus  virtually  holding  the  affirmative,  but 
granted  a  case  for  the  opinion  of  the  court  whether  a  settlement  was 
thus  gained,  which  case  stated  the  evidence  as  to  that  fact ;  the  court 
held  that  this  amounted  to  a  finding  by  the  sessions  of  a  fact,  the 
decision  of  which  belonged  to  them,  viz,  that  there  was  a  hiring  and 
service  for  a  year  in  the  parish  to  which  the  removal  had  taken  place, 
and  that  such  finding  ought  not  to  be  disturbed,  if  there  were  any 
premises  to  warrant  it  (c).  But  where  an  order  of  removal  was  con- 
firmed, and  the  case  set  out  the  evidence  upon  which  a  yearly  hiring 
in  the  respondent  parish  was  sought  to  be  supported,  without  any 
finding  on  the  fact  of  the  yearly  hiring,  the  case  was  sent  back  to  be 
re-stated  (cf). 

It  seems  that  the  court  above  will  not  be  concluded  by  the  finding 
of  sessions  as  stated  in  a  special  case,  where  they  see  that  that  finding 
is  perfectly  contradictory  to  the  facts  proved  and  set  out  in  the  case  as 
constituting  the  ground  of  the  decision  ;  e.  g,  where  sessions  find  the 


(jr)  It.  T.  af^olk  (Juttices),  6  Ad.  & 
B.  109  ;  1  N.  &  P.  306,  S.  C.  The  re- 
spondent'i  only  remedy  leems  to  be  by 
A II0W  remoral  and  second  appeal. 

(mS  Per  Lord  Denman,  Hid. 

(I)  Jt.  Y.  Northmnptotuhire  (Jusiieei), 
6  Aa.  &  £.  Ill,  n.  "RxHe  for  mandamMs 
to  enter,  &c.  and  to  hear  the  appeal  ob- 
tainad  by  appellanti,  waa  discharged. 

(e)  It.  Y.  St.  Andrew  the  Great,  Gsm- 
iriige,  8  B.  &  C.  664 ;  S.  P.  in  R.  y. 
MoeiietOH,  id.  668 ;  R.  y.  Bdwinttowe, 


id.  671 ;  R.  y.  8t,  Martinis  in  Leieetter, 
id.  674  ;  R.  y.  Great  Wiehford,  4  Ad.  & 
£.  216 ;  R.  V.  Snape,  1  N.  &  P.  429. 
However,  in  R.  y.  Ardington,  1  Ad.  & 
£.  260,  Q>bserYed  on  targuendo^  3  Ad* 
St  E.  162,)  the  court  disregarded  and  re- 
versed the  decision  of  the  sessions  on 
the  evidence,  both  being  set  out  in  the 
case ;  and  held  that  they  were  wrong  in 
implying  a  hiring  in  a  third  parish.  See 
ante,  p.  906. 

(d)  R.  Y.  RMid,  1  B.  &  Adol.  362. 
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fact  of  a  coming  to  settle,  and  mistakenly  refer  it  to  the  court  with  th 
fccts  on  which  their  finding  was  grounded  as  a  matter  of  1bw(<).  li 
the  last  case,  many  instances  are  collected  where  the  court  aborahi 
interfered  by  examining  and  adjudging  on  matters  of  fact,  if  brougi 
before  it  byapecial  cases  (/)  for  their  opinion,  though  the  sesuons  ba 
themselves  decided  on  the  facts  subject  to  such  opinion.  So  wber 
the  sessions  have  decided  on  the  fact  against  or  without  evidence  (j). 

Sending  back  a  Special  Cote  to  be  Re-ttattd.'] — Where  the  tpnii 
case  is  manifestly  insufficient  as  stated,  e.  g.  if  it  contains  evideDC 
only,  without  finding  facts  (A),  or  omits  circumstances  material  to  tb 
decision  of  the  particular  case,  in  order  to  raise  a  general  queu>« 
which  would  not  otherwise  ariBe(t),  or  without  finding  fnaA,  state 
facts  which  nearly  demonstrate  that  the  decision  of  the  sessions  pro 
ceeded  on  the  ground  of  traud(y),  the  court  may,  either  by  consent  (i) 
or  of  their  own  authority,  send  it  baclc  to  the  sessions  to  be  re-stated(/] 
Upon  this  the  sessions  must  proceed  de  novo,  as  on  a  new  trial,  ti 
re-hear  the  whole  case(m);  and  can  take  no  c<^iuzance,  except  b; 
consent,  of  any  evidence  previously  given  (n),  unless  the  case  is  mi 
back  only  to  ascertain  some  particular  fact  to  which  the  proof  mtj 
then  be  confined  (o),  or  to  explain  some  ambiguity  of  expression  a 
omission  of  an  inference,  which  can  be  supplied  by  the  justices  withou 
hearing  witnesses  (7)).  But  fresh  evidence  may  in  every  case  h 
given  (9),  and  a  new  order  made. 

(<}  R.  T.  Woolpil,  i  Ad.  &  E.  20s ;  O  J>-  t.  Wmwiek,  8  T.  R.  4U ;  X 

CeUriigt,  J.,  diumtiaUn,  but  see  bj      t.  Hoai,  1  B.  ft  AdoL  36S.    So  «m 
!  leimcd  jndge,  4  Ad.  ft  E.  224,      when  no  cue  wu  i«aencd,  bat  ■  fad 
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However,  no  case  will  be  sent  back  to  be  re-stated  on  a  mere  formal 

objection,  or  for  containing  an  immaterial  or  irrelevant  fact,  if  enough 

appears  upon  it  to  enable  the  court  above  to  give  judgment  on  the 

merits  of  the  question  submitted  to  them  ;  particularly  when  the  only 

possible  result  of  sending  back  the  case  would  be  to  produce  delay  and 

expense  (r),  or  if  the  facts  stated  warrant  the  judgment,  though  the 

court  below  has  drawn  an  inference  which  they  do  not  warrant  («),  or 

has  rejected  evidence  improperly,  which,  if  admitted,  ought  not  to 

Tary  their  conclusion  {() ;  nor  on  an  affidavit  of  a  witness  that  the 

derk  of  the  peace  did  not  state  his  evidence  truly  (u),  or  on  affidavit 

that  the  case  does  not  agree  with  the  facts  proved,  if  it  purports  to  be 

signed  by  the  chairman,  though  he  does  not  recollect  signing  it  (v)  ; 

or  that  it  does  not  state  what  the  conversations  were  which  took  place 

between  parties  to  a  written  agreement  at  the  time  of  signing  it,  and 

which  it  alleges  that  the  respondents  proposed  to  give  in  evidence,  if  it 

distinctly  states,  as  a  question  for  the  opinion  of  the  court,  whether  the 

agreement  was  a  contract  of  hiring  (w). 

Where  a  case  respects  a  poor-rate,  the  order  of  sessions  will  not  be 
remitted  there,  except  for  a  defect  on  the  face  of  the  case  (x) ;  and 
where  **  iron"  as  well  as  coal  mines  were  rated,  yet  the  rate  was  con- 
firmed generally  at  sessions,  their  order  was  quashed  as  wrong  at  all 
erents,  the  court  refusing  to  send  it  back  (y),  though  the  sessions  only 
had  that  power  to  amend  the  rate  (2).  So  where  a  rate  was  quashed  at 
sessions,  and  it  appeared  in  the  king's  bench  that  a  large  tract  of  land 
was  not  assessed  therein,  the  order  of  sessions  was  confirmed  (a) ;  but 
where  the  sessions  confirmed  a  rate,  and  the  court  above  held  certain 
burgesses  to  be  improperly  omitted,  the  order  of  sessions  was  sent  back 
to  have  the  rate  amended  by  inserting  them  (6).  Where  necessary,  spe- 
cial directions  are  inserted  in  the  rule  by  which  the  order  is  sent  down, 
commanding  the  sessions  to  inquire  into  and  state  particular  facts  (c). 


(r)  R.  ▼.  Minehinhan^tont  3  Ban*. 
1310,  on  a  rite  ;  R.  ▼.  Middlexoy,  2  T. 
R.  41,  on  a  settlement.  See  2  Nolan, 
4th  ed.  607. 

(9)  R,  Y.  Bickinghall  Superior,  1  N. 
&  M.  47. 

(0  R.  ▼.  Nutley,  Burr.  S.  C.  701. 

(«)  R.  ▼.  Burgh'tn'the-Manthf  Barr. 
S.  C.  145  ;  2  Bott,  by  Const,  5th  ed. 
747;  Thaekhwn  ▼.  Trindon,  2  Salk. 
489. 

(9)  R.  Y.  Matloei,  5  B.  &  Adol. 
683. 

(w)  R,  ▼.  Billinghay  (Ink),  1   N.  & 


P.  149. 

(x)  R.  Y.  Coode,  2  Nolan,  608,  4th 
ed. 

(y)  JR.  Y.  Cunningham  ei  al.  5  East, 
478,  Q.  B. 

(z)  The  Q.  B.  could  not  amend  it,  R, 
Y.  Milton,  3  B.  &  A.  120. 

(a)  R.  Y.  Aberawm,  5  East,  453. 

{b)  R,  Y.  WaUon,  5  East,  480.  See 
R,  Y.  Topham,  12  East,  546. 

(c)  R,  Y.  Clifion-on-Dunamore,  Borr. 
S.  C.  697;  JS.  y.  Margam,  1  T.  R. 
775  (orders  of  remoYal) ;  R,  y.  Hogg, 
Cald.  266  (poor's  rate). 
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A  new  caie  may,  if  defective,  be  ftgain  ranitled  to  leuiont  fei  fbrtbc 
inquiry  {d).  Other  modes  of  dealing  with  ao  imperfectly  ttated  eu 
are  collected  by  Mr.  Nolan ;  a.  g.  quashing  the  orders  by  codkoI  i 
counsel  on  terms  (•) ;  insertiag  a  fad  in  the  case  under  a  rale  obuist 
by  consent  to  amend  the  orderly);  and  admitting  the  iact  by  coon 
during  argument  (;). 

A  re-hearing  on  the  merits  was  allowed  where  the  respondmti  bi 
stood  on  a  point  of  ferm  at  the  sesgions,  and  got  the  order  of  nmot 
quashed  there,  the  opinicm  of  the  court  being  afterwards  adfcne  1 
them  on  the  point  of  form  (A). 

Mr.  Nolan  obterrea,  that  no  case  seems  ever  to  have  been  rnnitU 
to  leaiions  to  find  the  fact  of  fraud,  however  pregnant  such  a  conch 
aion  might  be  on  the  evidence  stated  (i). 

The  court  of  queen's  bench  will  take  no  cognizance  of  a  specisi  esi 
reserved  on  an  indictment  at  sessionB  (». 


SECTION  III. 

Of  the  Removal  of  Proceediiios  by  CERTiosiiKi. 

Hatino  noticed  the  methods  by  which  the  justices  in  seasioD  na; 
volwttarily  refer  points  of  difficulty  to  be  decided  by  a  snpem 
authority,  we  come  to  the  conqmbory  process  of  certiorari;  by  dcsb 
of  which  common  law  writ,  parties  may,  under  certain  defined  restric 
tions,  remove  the  records  of  causes,  as  indictments,  presentments,  If 
peals,  &c.  cognizable  by  inferior  jurisdictions,  into  a  superior  court  ■ 
Westminiler.     All  with  which  we  have  any  concern  in  this  work,  n 
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The  writ  of  certiorari  lies  to  remove  into  the  court  of  queen's 
bench  all  judicial  acts  in  which  a  writ  of  error  does  not  lie,  as,  e.  g. 
<M>nyictions  (^'),  and  may  be  obtained  at  any  time  before  trial,  to  "  cer- 
iify  and  remove"  the  proceedings  at  quarter  sessions. 

It  only  substitutes  the  court  above  for  that  below,  so  that  whatever 
ought  to  have  been  done  at  the  sessions,  had  the  case  remained  there, 
it  is  the  duty  of  the  court  above  to  do,  when  the  case  is  removed  (A). 
This  writ  is  usually  issued  for  one  of  the  following  purposes : — 

First,  To  consider  and  determine  the  validity  of  summary  proceed- 
ings, e,  g.  convictions  and  orders,  as  well  as  appeals,  indictments,  or 
presentments,  with  the  proceedings  tliereon ;  and  to  quash  or  confirm 
them,  as  there  may  be  cause. 

Second,  For  the  purpose  of  trying  indictments  or  presentments  on 
the  nisi  pritu  side  at  the  assizes,  so  as  to  be  able  to  obtain  a  special 
jury,  and  in  misdemeanour  a  view  or  new  trial  if  necessary  (/) ;  or 
where  it  is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  at  the  quarter  sessions. 

Third,  In  order  to  plead  the  queen's  pardon. 

Fourth,  To  issue  process  of  outlawry  against  an  offender,  in  those 
cases  where  the  process  of  the  inferior  court  will  not  reach  him  (m). 

No  special  circumstances  are  required  to  authorize  this  writ ;  it 
being  an  incident  to  all  inferior  jurisdictions  of  record,  that  their  pro- 
ceeding's are  removable  for  the  purpose  of  review  by  the  court  of  queen's 
bench  (m).  Thus,  as  no  writ  of  error  lies  on  summary  convictions  by 
justices  out  of  sessions,  for  want  of  a  judgment  given,  a  certiorari  is 
the  only  mode  by  which  those  decisions  can  be  reviewed  (o). 

Taking  away  Certiorari,] — So  necessary  has  this  writ  been  con- 
sidered for  the  furtherance  of  justice,  that  it  cannot  be  taken  away,  ex- 
cept  by  the  express  negative  wording  of  a  statute ;  nor  will  that  effect 
be  produced  by  expressions  of  minor  stringency,  or  indirect  applica- 
tion, (as  that  the  sessions^  only  on  appeal,  shall  '*  hear  emdJinaUy  de- 
termine'' (p), )  if  Uiey  only  lead  to  an  inference,  however  plain,  that 


CO  See  cases  coUected,  1  B.  J.  605, 
607,  28th  ed. 

(k)  Per  Bayleyt  J.,  in  R.  v.  WiUianUt 
9  B.  &  C.  556.  Thus  restitution  is 
awarded  in  the  gueen'i  bench  on  iodict- 
ments  for  forcible  entry,  removed  by 
cerHormi  thither,  though  the  power  of 
nstitotioD  is  g;iTen  by  the  statutes  to 
tlic  juiiieea  ^f  the  peace  only.  See 
Bom's  Justice,  tit.  JPireible  Entry,  s.  7, 
28tiied. 


(/)  As  e,  g.  in  R,  y.  Mawbey  and 
othergf  6  T.  R.  619  (conspiracy)  ;  JR.  y. 
Cumberland  {Inh,),  id,  594  (view  of 
highway). 

(m)  4  Bla.  C.  321 ,  375 ;  ante,  Ch.  \1I. 
at  end. 

(a)  Long'e  case,  Cro.  £1. 489. 

(o)  SeeperLord//o//,Ld.Raym.469. 

ip)  R.  Y.  Leiffhton,  Portesc.  173  ;  R, 
Y.  Lonuu,  Comberb.  297 ;  Dalton,  chap. 

3n 
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thi  MMiorari  was  designed  to  be  taken  away  (9).    This  hai  been  k 
pefttedly  decided  (r). 

When  DemoTtdabk  of  Right.} — Though  the  Mtoraey  genenlcii 
not  himself  issue  a  certiorari,  yet  the  court  is  bound  to  grant  it  on  k 
application  ax  officio.  For  he  represents  the  crown,  which  has  sn  il 
solute  right  to  it  in  all  cases  (j). 

The  like  rule  prevailed  as  to  private  prosecutora  till  Utelj  (f).  Bi 
no  indictment  or  preseritment  can  now  be  removed  from  sesstoog,  A 
at  the  instance  of  any  prosecutor,  or  any  person  except  the  attom 
general,  without  motion  in  the  queen's  bench  or  before  somejndge' 
that  court,  and  leave  given  as  in  the  case  of  a  defendant  (u).  Ih 
in  proceedings  merely  penal,  and  appeals  on  them,  the  old  rule : 
favour  of  a  private  prosecutor  applies,  even  where  he  has  becoa 
nominally  a  defendant.  Thus,  where  a  convicttoD  is  quashed  at  se 
■ions  with  coals  to  be  paid  by  prosecutor,  and  he  seeks  to  remove  v 
quash  the  order  of  sessions  in  the  court  above,  he  is  entitled  to  ■  ce 
tiorari,  though  the  crown  has  no  actual  interest  (v).  Again,  if  tl 
crown  thinks  fit  to  take  up  the  defence  of  a  party,  the  attorney  gen 
rol's  signature  will  command  a  certiorari  without  special  ground  laid(K 
or  being  restricted  by  any  statute  as  to  the  time  of  making  the  ^fil 
cation  (z). 

A§  to  taking  away  Certiorari  by  Slabilt.} — We  have  teen  thitti 
writ  of  cerliorari  cannot  be  taken  away  by  implication  ;  nor  i*  a  gw 

195;  R.y.Mortlrif,  2  Burr.  1040.  Th»  the  act  which  took  it  >nj  u  to  pi 

act  miut  erprcMl;  direct  that  no  errtto-  eetUn^  under  it,  R,  t.   ffamJrri  ■ 

rari  ihall  iasuc,  S.  C.  olhtrt,  5  D.  &  R.  611  (<»  30  G.  O. 

(g)  The  praalicB  of  tskine  nwaf  c«i  '"                   '   "          -        -       -    . 
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!Boe  to  ofienoes  created  by  a  former  act,  in  which  the  certiorari 
away,  aufficient  to  take  it  away  in  a  later  act,  in  which  the 
»ry  danae  is  either  repeated  tpecially,  or  is  to  be  understood  by 
f  iBtendnieiit(y).  But  where  the  later  of  several  acts,  in  order 
inying  its  powers  into  execution,  incorporated  ^*  all  the  pro- 
of two  previous  acts,  except  certain  portions  of  them  which 
enactments  expressly  altered ;  a  dause  in  one  of  them  by  which 
iorort  was  taken  away,  was  held  to  be  a  **  provision  "  of  the 
bcty  embodied  in  the  sew  with  reference  to  proceedings  under 
ad  the  certiorari  was  lost. 

e  a  statute  in  express  terms  declares  that  proceedings  shall  not 
ved  by  certiorari^  it  will  not  prevent  its  issuing  as  of  right,  at 
ince  of  a  pnv^Ve  prosecutor  {a),  at  least  in  proceedings  merely 
A  fortiori f  the  crown,  by  its  attorney  general,  may  have 
;  for  the  prerogative  in  this  respect  can  only  be  taken  away  by 
wiords,  or  by  an  istention  manifestly  appearing  on  the  act 
St  the  crown,  as  well  as  the  subject,  should  be  excluded  from 
ifit  of  removing  the  proceedings  (6). 

lere  an  act  provides  that  an  order  of  justices  should  not  be 
I  by  certiorari  "  unless  recognizance  be  given  by  the  party 
g,*'  a  prosecutor  may  remove  an  order  of  sessions  without  en- 
ito  such  recognizance  (c). 

I,  if  a  justice  or  justices,  in  or  out  of  quarter  sessions,  assume 
nder  a  statute,  but  have  no  jurisdiction,  their  order,  &c.  may 
ired  by  certiorari,  in  order  to  be  quashed,  notwithstanding  a 
■iking  away  the  certiorari  as  to  proceedings  '*  had  or  taken  in 
ice  of  the  act ;"  for  that  expression  is  confined  to  cases  where 
irior  tribunal  had  jurisdiction  to  make  the  order  complained 
But  in  the  case  of  a  conviction,  on  the  face  of  which  it  appears 


.  V.  Terrettf  t  T.  R.  734  (on 
nt  set,  17  6.  II.  c.  5,  s.  5). 
s  present  ragrant  act,  5  G.  IV. 
m  no  dense  taking  away  the 
I,  Jt.T.  Ka^et  1  D.  &  R.  436. 
r,Srded.280. 

.  V.  FMf  1  B.  &  Adol.  340  (on 
i  respecting  employ  of  chil- 
fiwtorlet) ;  JS.  ▼.  HetttTf  4  D. 
9  (on  the  game  acts)  ;  R,  v. 
/  (Jfi^yor),  3  D.  &  R.  275  ;  2 
Cs.  4  ;  JS.  Y.  JToye,  1  D.  &  R. 
d.  Bfag.  Ca.  114. 
.  ▼.  Btmltbee,  4  Ad.  &  E.  498. 
.  V.  Aiiem,  15  Eaat,  333 ;  JR.  v. 


Afum.  2  Chit.  R.  136 ;  n,  y.  Hube,  5 
T.  R.  542 ;  R,  y.  Bodenham,  Cowp.  78 ; 
other  cases,  cited  4  Ad.  &  E.  498. 

(c)  Reg.  Y.  Spencer,  9  Ad.  &  E.  485  ; 
8.  C,  norm.  Bx  parte  Spencer,  1  P.  &  D. 
358  (on  5  G.  II.  c.  20,  s.  2).  A  con- 
Yiction  by  two  jnstioes  on  information 
of  Spencer  had  been  quashed  by  the 
quarter  sessions,  with  costs  to  be  paid 
by  the  conYicting  justices.  Spencer  got  a 
certiorari  without  entering  into  recog- 
nizances. 

(d)  Anon.  Mr.  Dealtry's  MSS.  cited 
5  B.  &  Cress.  819,  n. ;  JR.  y.  Weet 
Riding,  Ybriehire  {Jnttieea),  5  T.  R. 
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that  the  justice  may  have  no  jurisdiction,  or,  hario^  jarisdiction,  m 
have  omitted  to  set  it  Torth,  a  clause  taking  away  the  certiorari  vi 
have  effect,  unless  the  jurisdiction  (e)  is  denied  by  affidavit : — and  a 
if  the  proceeding,  though  somewhat  informal,  is  manifestly  under  tl 
act  which  takes  away  the  certiorari  {J").  Where  a  conviction  ondct 
Statute  shows  jurisdiction  on  the  face  of  it,  it  is  doubtful  wbetke 
under  any  circumitancea,  a  certiorari  ought  to  issue  (7}. 

Affidavits  may  be  used  in  support  of  the  motion  for  a  cerliareri,  i 
order  to  determine  whetlier  the  justices  or  sessions  had  jurisdiction  (i 
It  is  held  that  if  the  certiorari  is  taken  away,  the  proceedings  csbdi 
be  reviewed  by  tnandantm  (1). 

The  efiect  of  a  clause  takiog  away  the  certiorari  is  also  nentializi 
in  cases  where,  to  support  a  commitment  to  prison,  it  is  necesnnt 
see  if  the  conviction  on  which  >t  was  founded  is  valid.  Thus,  oa  s 
application  for  a  habeas  corpus  to  remove  a  prisoner  committed  nwii 
1  &  2  W.  IV.  c.  32,  s.  30,  for  trespass  in  pursuit  of  game,  in  onlerl 
discharging  him  for  defects  in  the  commitment  and  conviction,  sA 
davits  were  produced,  verifying  a  copy  of  both.  The  «^y  of  ti 
latter  was  used  by  the  court,  to  ascertain  whether  it  waa  valid :  for  b 
B,  45,  the  original  itself  could  not  be  removed  out  of  the  mfen 
court  U). 

Mode  of  luuing  Certiorari  on  hdictmentt  and  ProceeSiuii  a 
Quarter  Sestioru,  and  itt  Effect.^ — Such  writ  of  certiorari,  wfca 
issued  and  deUvered  to  the  quarter  sessions,  for  removing  any  raond 
indictment,  or  oiher  proceeding,  supersedes  the  jurisdiction  of  ^ 
CO  Itt,  and  renders  all  subsequent  proceedings  there  illegal;  nola 
the  court  of  queen's  bench  by  procedure  remands  the  record  to  tlM 
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to  be  tried  and  determined.  It  may  be  issued  either  at  the  instance 
of  the  prosecutor  or  defendant ;  to  the  former,  before  5  &  6  W. 
IV.  c.  33  {k),  it  was  granted  as  a  matter  ( f  right,  while  the  latter 
could  at  no  time  obtain  it  except  at  the  discretion  of  the  court  (/)• 
It  is  therefore  seldom  granted  to  the  defendant  to  remove  an  indictment 
from  the  justices  of  gaol  delivery ;  or  after  issue  joined,  or  confession 
of  the  fact,  in  the  inferior  court  (m),  even  on  affidavit  that  difficult 
questions  of  law  might  arise ;  unless  the  specific  difficulty  is  stated 
and  recognized  as  sufficient  ground  for  the  removal  (n). 

The  justices  in  session  are  bound  to  obey  this  writ  on  its  production, 
tfren  though  they  may  suspect  it  to  haye  been  issued  irregularly  and 
improperly ;  but  if  it  be  for  the  removal  of  an  indictment  pending  before 
them  in  session,  and  is  not  delivered  till  after  the  jury  has  been  sworn 
for  the  trial  of  it,  the  sessions  may  proceed  with  it,  and  may  set  a  fine 
to  complete  their  judgment  (o). 

A  party  indicted  at  sessions  for  obstructing  a  highway  obtained  a 
oeriiararif  but,  without  informing  the  prosecutor  that  he  had  done  so, 
gave  notice  of  trial  for  a  subsequent  session.  The  prosecutor  attended 
with  his  witnesses,  and  on  the  last  day  of  the  session,  before  the  case 
was  called  on,  the  defendant  lodged  his  certiorari.  That  writ  was 
quashed,  and  a  procedendo  awarded  under  the  circumstances ;  but  the 
court  declared  they  had  no  jurisdiction  to  give  the  prosecutor  the  costs 
of  any  proceedings  out  of  their  own  court,  e,  g.  at  the  sessions  after 
the  certiorari  had  issued  (p) ;  and  the  court  of  queen's  bench  will  not 
grant  a  certiorari  to  the  quarter  sessions  to  remove  an  indictment  after 
judgment  given  thereon  (g),  or  a  conviction  after  judgment  given 
therein  on  appeal,  without  reserving  a  case  (r),  though  for  the  purpose 
of  a  new  trial,  on  ground  of  improper  rejection,  &c.  of  evidence,  &c. 
by  them(<):  and  .a  writ  of  error,  if  available,  is  then  the  only 
remedy  {t). 

This  writ  may  be  granted  to  remove  convictions  from  individual 


(k)  Poit,  p.  923. 

(/)  R,  ▼.  LewU  and  others,  4  Burr. 
2456 ;  R.  ▼.  EatoHf  2  T.  R.  89 ;  JR.  ▼. 
Simuuurd,  4  T.  R.  161 ;  R.  ▼.  Boxall 
9i  al.  4  Ad.  &  E.  513. 

(ot)  R.  y.  GwjfTint,  2  Burr.  749. 

(«)  R.  Y.  Jouie,  5  Ad.  &  E.  539 ;  S. 
C  1  N.  &  P.  28 ;  JR.  y.  Harriwn,  1 
Chit.  R.  571. 

(o)  R.  Y.  ElweU,  2  Ld.  Raym.  1515. 
The  certiorari  was  there  deliYered  qfter 
conYiction ;  but  iemb.  the  text  is  right 
by  analogy  to  43  £1.  c.  5 ;  and  see  S.  C. 
2  Burr.  759. 


(jt)  R.  V.  HigginM,  5  Ad.  &  E.  554 ; 
R.  Y.  Panman,  1  Ad.  &  E.  6*03,  aea 
Jones  Y.  Daviet,  1  B.  &  C.  143 ;  Staceif 
Y.  Evantf  13  PH.  449,  contra. 

(q)  JR.  Y.  JaeksTn,  6  T.  R.  145 ;  R. 
Y.  PenegoeMy  1  B.  &  C.  142. 

(r)  In  re  Pratt,  7  Ad.  &  E.  27 ;  S.  C. 
2  N.  &  P.  102. 

(*)  R.  Y.  Ojifordahire  {Ink.),  13  East, 
411. 

(0  JR.  Y.  Penegoea,  1  B.  &  Cr.  142; 
indictment  for  not  repairing  a  bridge, 
R,  Y.  Seton,  7  T.  R.373. 
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maginrates  (n),  aa  vrdl  u  proceediofs  from  tbe  court  of  qnaiU 
•eniODS.  If  the  justice  to  wboin  it  b  diiected  dies  while  the  recdg 
ninnce,  verdict,  oi  conviction  is  in  hia  po— enion,  the  writ  nwj  p  I 
bis  executor,  who  mtist  return  the  record. 

Having  given  thia  general  deacrqitioD  of  this  writ,  it  rensiss  ta  I 
noticed  more  particdarly  win  and  kow  k  is  to  be  obtuncd,  and  ll 
forms  observed  in  tbe  return. 

When  grmted  at  Matter  of  Di»cr*tien  to  PrvMttt  Ptnmu  Ufii 
&if&W.  IV.  e.  33.]— The  court  of  queen'a  bench  will  oot  giant  Ih 
writ  for  the  removal  of  a  conviction  beforejaidoesof  the  peMe,aalH 
tbe  party  applying  for  it  show  sonte  probaUe  gromxl  that  inJMlice  ki 
been,  or  will  be,  done  below  (v).  Nor  will  tbe  writ  be  granted,  gm 
rally  speaking,  to  remove  indictments  for  oSences,  the  heinoBHMSii 
frequency  of  which  requires  speedy  punishment,  uuteM  «  very  stio^ 
ground  be  laid  for  it :  as  on  an  affidavit  that  a  fair  trial  cannot  be  bi 
in  the  court  below  (w),  m  that  tbe  qMstioa  has  some  special  aiam 
stances  involved  in  it,  which  require  knowledge  of  law,  or  atkotiM 
out  of  the  ordinary  course.  Nw  will  it  be  allowed  to  remove  pcocetd 
ings  from  a  jurisdiction  of  superior  eminenee,  as  from  any  torn 
wherein  any  of  the  judges  of  the  land  preside,  exc^)t  for  the  pwpoa 
of  chai^og  the  place  of  trial  on  a  snggestion  of  partiality,  oc  in  a  cm 
where  a  special  jury  may  be  essential  to  the  purpoaea  of  justice  (s): 
nor  in  cases  of  felony  flrom  the  Middlesex  sessions,  becanse  thtf  m 
entrusted  with  a  commission  of  oyer  and  terminer,  like  the  jadgcsol 
■uiiisn  (?)•  These  cases,  though  originally  decided  as  to  defcadaitii 
are  now  law  as  to  private  prosecntocs  (c).  If  a 
ladc  for  lliis  writ,  on  .iccouiil  ul'  f]>i:cu\   tiroiingl;uices.  by  ..iri-bnt, 
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dons  of  the  pMee,  holden  in  and  for  the  county  of  L.,  a  bill  of  indictment  was 
pxeCerred  and  found  against  the  inhabitants  of  the  pariah  of  W.  in  the  aaid  county^ 
for  a  nuisance  in  not  repairing  a  certain  common  queen's  highway,  leading  from 
-^— ^^  in  the  said  county  of  L.  towards  and  unto  the  town  of  H.  in  the  county 
aforesaid,  from  a  place  called  —  opposite,  &c.  containing  in  length  three 
qviters  of  a  mile,  and  in  breadth  thirty  ffeet,  extending  from  thence  in  a  northern 
dinekiMi  aa  €w  aa  W.  church,  in  which  said  indictment  it  if  alleged  that  tlie  inn 
habitants  of  the  parish  of  W.  aforesaid  ought  to  repair  and  amend  the  said  qneen'i 
twrninon  highway,  when  and  so  often  as  it  shall  be  necessary ;  and  the  deponent 
nith,  that  the  right  or  tith  to  repair  said  highway  will  come  in  question  upon  the 
trial  of  the  said  indictment,  as  this  deponent  is  advised  and  rerily  belieres ;  and  the 
determination  of  the  said  indictment  may  materially  affect  four  other  parities 

dasilarly  circumstanced,  by  reason  of  an  act  of  parliament  passed  in  the 

of  the  reign  of  bis  late  mijesty  king intituled,  **  An  act,'^  &e.    And 


Uda  deponent  further  saith  he  is  advised,  and  believes  that  it  will  be  proper,  to  have 
tiie  aaid  indictment  tried  by  a  special  jury,  and  absolutely  necessary  that  the  jury 
before  whom  the  said  indictment  is  tried,  should,  previous  to  the  trial  thereof,  view 
tlw  laid  highway,  which  special  jury  the  defendants  cannot  have  the  benefit  of  at 
the  quarter  session  of  the  peace  (ff). 

A  poor-rate  cannot  be  removed  by  certiorari^  on  account  of  the 
inconvenience  that  would  ensue  to  the  poor  by  the  delay  ;  but  all  the 
orders  of  justices  relating  to  it  may  be  removed  (b). 

Not  granted  so  as  to  prevent  an  AppeaL"] — A  rule  of  court  exists 
in  the  queen's  bench  against  granting  a  certiorari  to  remove  orders  of 
justices,  from  which  appeals  lie  by  either  party  (c)  to  the  sessions, 
before  the  matter  be  determined  on  such  appeals,  whether  pending  or 
not  (d) ;  for  it  would  hinder  that  privilege  :  but  if  the  time  for  appeal- 
ing be  expired,  and  no  appeal  is  pending,  the  objection  no  longer 
exists  (e).  And  this  rule  only  abridges  the  authority  of  the  court  in 
cases  where  the  right  of  appeal  is  limited  to  a  particular  time,  as,  e.  ^. 
to  the  next  quarter  session  ;  so  that  where  there  is  no  restriction  as  to 
time,  the  rule  does  not  apply,  for  otherwise  the  order  might  never  be 
removed  (/).     However,  were  there  no  objection  to  the  certiorari 


r,  Stra.  704  ;  R.  v.  Jonu,  8  D.  P.  C. 
80 ;  but  where  the  cause  is  in  court  by 
the  proceedings  being  returned  on  cer- 
tiorarif  other  affidavits  must  be  entitled 
in  the  cause,  R.  v.  Jonei, 

(a)  See  1  East,  304 ;  and  R.  v.  Pene- 
^oet,  1  B.  &  C.  142  ;  R.  v.  Cumber- 
Umd  {Ink.),  6  T.  R.  194.  As  to  trial  in 
the  same  county,  see  ante, 

{b)  2  Nol.  4  ed.  603 ;  R.  v.  Kiwf,  2 
T.  R.  235  ;  R.  v.  Wavell,  Dougl.  116; 


R,  V.  Atkint,  4  T.  R.  12  ;  /{.v.  Uttojf. 
eter,  Stra.  932 ;  R,  v.  Salop  (Juetieee), 
Stra.  975  ;  1  Sess.  Ca.  201. 

(c)  R.  V.  Hartnan,  Andrews,  343 ; 
and  see  2  Stra.  991. 

(<f)  See  R,  V.  Sparrow  and  another, 
2  T.  R.  196,  note. 

(e)  Reg.  Gen.  Pasch.  1  An.  1 ;  Salk. 
147. 

(/)  Cald.  172;  Andr.  343;  Stra. 
991. 
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iiSDing  before  the  time  of  appealing  ii  esinred,  tbe  conrt  «QI,  in  ill 
discretion,  refuse  to  grant  it,  if,  on  the  affidavits  in  sapport  of  die 
application,  the  ground  alleged  for  it  appears  more  properly  the  tnbject 
of  appeal  (9). 

It  has  also  been  determined  tbat  where,  bj  the  words  <^  any  tUMe, 
the  certtorari  is  taken  away,  but  by  its  general  tenor  tbatwasMlj 
done  to  give  the  option  of  appeal  to  the  sessions,  the  right  of  proceed- 
ing by  certiorari  is  only  barred  by  the  party  adopting  the  method  ol 
appeal  (A). 

And  if  one  party  has  the  exclusive  rig^t  of  appealing,  Ue  may  wain 
his  privilege,  and  at  once  remove  the  proceedings  (t). 

A  certiorari  does  not  lie  where  an  appeal  is  gireo,  and  the  objec- 
tion is  not  to  the  jurisdiction,  but  to  the  merits  {j) ;  or  to  remore  uj 
but  judicial  acts;  for  even  though  the  justices  should  exceed  thev 
authority,  and  be  punishable  for  so  doing,  the  remedy  is  not  by  meu> 
of  this  writ  {k).  And  if  such  a  writ  issue  incautiously  or  improrideotlj, 
the  court  of  queen's  bench  will  supersede  it  (Q. 

Cerftoran',AiMc;ra)it«I.]— During  term  time,  nowiit  of  c«r(ioniri  win 
be  issued ,  except  at  the  instance  of  the  attorney  general ;  except  si  tbe 
discretion  (m)  of  the  court  of  queen's  bench,  or  a  judge  of  that  court, 
on  motion  by  counsel  in  open  court.  The  grounds  of  the  appUatm 
must  be  stated  in  an  affidavit(n).  In  felonies,  the  rule  is  only  to  iba* 
cause  ;  whereas  in  misdemeanours,  unless  the  case  is  doubtful,  and  a 
instances  where  the  sessions  have  made  an  order,  subject  to  a  special 
case,  it  is  absolute  in  the  first  instance  (0)  for  removing  the  indici- 
ment,  &c.  or  order  of  sessions,  and  any  previous  order  of  juitica 
appealed  against  (e.  ;.  of  removal  (;>)),  on  counsel's  signatoieonl}- 
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Id  vacation,  this  writ  may  be  obtained,  as  well  for  removing  indict- 
ments as  orders,  &c.  by  applying  at  chambers  for  the  order  or  fiat  of 
»  judge  of  the  queen's  bench  (q).  If  the  judge  grants  a  rule  for 
issuing  the  fiat,  it  will  be  nisi  only  that  cause  may  be  shown  on  affidavit, 
and  if  drawn  up  as  absolute  in  the  first  instance,  it  will  be  discharged 
by  the  court  (r).  The  certiorari  is  ultimately  made  out  by  the  clerk 
in  court,  on  parchment,  and  delivered  to  the  person  applying  for  it, 
together  with  the  recognizance  necessary  to  be  given.    (See  post,) 

Recognizances, — Removing  Indictments  by  Defendants,"] — An  early 
statute  (5),  after  reciting  that  "  indictments  of  riot,  forcible  entry,  or 
assault  and  battery,  found  at  the  quarter  sessions,  are  often  removed 
by  certiorari^"  enacts,  '^  that  all  such  writs  of  certiorari  shall  be  deli- 
Tved  at  some  quarter  sessions  in  open  court ;  and  the  parties  indicted 
shall,  before  allowance  of  such  certiorari^  become  bound  unto  the  pro- 
secutors in  10/.  in  such  sureties  as  the  justices  at  their  sessions  shall 
think  fit,  with  condition  to  pay  to  the  prosecutor,  within  one  month 
after  conviction,  such  costs  and  damages  as  the  justices  shall  allow; 
and  in  default  thereof,  it  shall  be  lawful  for  the  justices  to  proceed  to 
trial." 

As  this  statute  only  extended  to  the  particular  indictments  therein 
mentioned,  it  was  provided  by  two  subsequent  statutes  (t),  that  '*  all 
the  parties  indicted  at  the  general  or  quarter  sessions  of  the  peace, 
prosecuting  a  certiorari^  shall,  before  the  allowance  thereof,  find  two 
sufiicient  roanucaptors,  who  shall  enter  into  a  recognizance  in  the  sum 
of  20/.  before  one  or  more  justices  of  the  peace  of  the  county  or  place, 
or  else  before  one  of  the  judges  of  the  court  of  king's  bench  (in  which 
case  such  judge  shall  make  mention  of  it  under  his  hand,  on  the  back 
of  the  writ).  And  also  that  the  recognizance  shall  be  with  condition, 
at  the  return  of  such  writ,  to  appear  and  plead  to  the  indictment  or 
presentment  in  the  court  of  king's  bench,  and  at  his  own  costs  to  pro- 
cure the  issue  that  shall  be  joined  upon  the  said  indictment  or  pre- 
sentment, or  any  plea  relating  thereto,  to  be  tried  at  the  next  assizes 
for  the  county  wherein  the  indictment  was  found,  after  such  certiorari 


(q)  R,  T.  Newtom,  Burr.  S.  C.  157.  («)  21J.  I.  c.  8. 

(r)  B,  V.  Chipping  Sodbury,  3  Nev.  (/)  5  &  6  W.   &  M.  c.  11,  intitalcd 

&  M.  104  ;    2  t^.  Mag.  Cas.  99.     As  "  An  act  to  prevent  delays  of  procced- 

the  order  of  sessions  which  it  was  sought  ings  at  the  quarter  sessions  of  the  peace." 

to  quash  stated  specially  that  it  quashed  Made  more  effectual  by  8  &  9  W.  III.  c. 

■a  order  of  removal  for  informality  on  33,  s.  2,  and  5  &  6  W.  IV.  c.  33,  s.  2, 

the  (ace  of  it,  this  resembled  a  special  poMt^  p.  923. 
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stmll  be  returnable,  if  Dot  inLoDdon,  Weatminater,  oi  HiddWtei:  aikl 
if  theTe,  theo  to  caiue  it  to  be  triad  tlie  next  term  after  that  vhneia 
auch  certiorari  shall  be  granted,  or  at  the  aittinga  after  the  said  tenn, 
if  the  court  of  queen'a  bench  ahall  not  a^tpoint  aaj  other  time  for  tk 
trial  thereof;  and  if  any  other  tine  ahoU  be  appointed  by  the  coai^ 
then  at  auch  other  time,  and  to  give  doe  notice  of  aoch  trial  to  ik 
proaecutor,  or  his  clerk  in  court;  and  nUo  that  the  party  proaecntisi 
such  certiorari  shall  appear  frna  day  to  day  in  tbe  said  cowt  d 
king's  bench,  and  not  depart  until  he  shall  be  discharged  by  tbe  aid 
court," 

"  And  such  recognisances,  cerfjonmi,  and  indictiDeots,  shdl  bt 
certified  into,  and  fiied  in  the  king's  bench,  and  the  name  of  the  pii>> 
secutor  (if  he  be  the  party  grieTsd  or  injared,  or  some  public  officer,) 
indorsed  on  the  back  of  the  indictment  («) :  and  if  tha  person  pnit- 
eutiog  such  certiorari,  being  the  defendant,  sbsil  not,  before  alkiv 
ance  thereof,  procure  4Hch  manucaptors  to  be  bound  as  afoicasid,  tb* 
justices  of  peace  may  proceed  to  trial  of  the  indictment,  ootwitbitBDi' 
ing  such  certiorari." 

From  the  words,  "  all  the  parties  indicted,"  it  appears  that  tie 
above  statutes  of  W.  111.  extend  only  to  certiorari*  procured  by  per- 
sons indicted ;  (whence  it  followed  that  those  which  were  procored  bj 
the  prosecutors  of  indictments  remained  as  they  were  at  common  h«, 
till  5  &  6  W.  [V.  c.  33,  s.  2)(t>).  These  acU  only  extend  to  indict- 
ments at  the  general  or  quarter  sessions  of  the  peace  (w). 

Removal  of  IndictmeHts  and  PresenttHents  Ay  ProsecKtort.]--h 
order  "  to  prevent  prosecutors  of  indictments  and  presentments  fiwi 
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made  on  the  part  of  defendants,  any  law,  practice,  or  usage  to  the 
contrary  in  anywise  notwithstanding." 

Under  this  enactment,  as  well  as  by  the  antecedent  practice,  a 
certiorari  obtained  by  one  of  several  defendants,  removes  an  indie t- 
Bient  as  to  all,  and  the  previous  recognizances  of  all  are  discharged, 
tboQgh  the  parties  applying  for  the  certiorari  do  not  give  any  fresh 
■acuTJtj  (y).  This  consequence  is  a  matter  for  the  discretion  of  the 
judge  ts  to  granting  or  withholding  the  certiorari^  but  is  do  ground 
for  a  ffrocedendo,  though  the  defendants  who  do  not  sue  out  the  eertio^ 
rmi  do  not  enter  into  fresh  recognizances  (z). 

Reeagnixances  of  Defendants  before  Removing  Indictment  by  Cer- 
Ijorari.]— In  order  to  extend  the  powers  of  5  &  6  W.  &  M.  c.  11, 
itttituled  "  An  act  to  prevent  delays  of  proceedings  at  the  quarter  ses- 
sioiia  of  the  peace,"  it  has  been  since  enacted  (a),  that  instead  of  the 
reeognizaBce  now  by  law  required  to  be  entered  into  before  the  allow- 
itnce  of  a  writ  of  c^Htororv,  every  person  indicted  or  presented  in  any 
oovrt  of  session,  assize,  oyer  and  terminer,  gaol  delivery,  or  any  other 
court,  who  shall  obtain  a  writ  of  certiorari  for  removing  any  indict- 
ment or  presentment  whatever  into  the  court  of  king^s  bench,  not 
being  in  custody  for  want  of  bail  to  answer  such  indictment  or  present- 
ment, shall,  before  the  allowance  of  such  writ,  enter  into  a  recognizance 
before  one  of  the  justices  of  that  court,  or  before  a  justice  of  peace  of 
the  county  or  place  in  which  the  offence  is  charged  to  have  been  com- 
mitted, or  in  which  such  person  shall  reside,  in  such  sum  and  with 
such  sureties  as  the  said  court  of  king's  bench  or  one  of  the  justices 
thereof  shall  by  indorsement  on  the  said  writ  order  and  direct,  which 
recognizance  shall  contain  the  same  conditions  as  are  now  by  the  said 
act,  and  8  &  9  W.  III.  c.  33,  required  in  cases  of  indictments  re- 
moved from  the  general  or  quarter  sessions  of  the  peace;  and  there- 
upon all  the  clauses  and  provisions  contained  in  the  said  several  acts 
with  respect  to  costs  or  otherwise  shall  extend  to  such  last-mentioned 
recognizances  ;  and  every  person  being  in  custody  for  want  of  bail  to 
answer  the  charge  contained  in  such  indictment  or  presentment  shall 
be  detained  in  custody  till  the  like  recognizances  as  are  hereinbefore 
directed  to  be  entered  into  (previous  to  the  allowance  of  such  writ  of 


(jr)  E.  ▼.  Boxall  ei  al,  4  Ad.  &  E.  in  the  application. 

513.  (a)  5  &  6  W.  IV.  c.  33,  s.  2,  pasied 

(z)  Hid.   In  J2.  V.  Hunt,  2  Chit.  R.  and  came   into  operation  21   Aii{;aft, 

130,   the    court   refosed    a  certiorari,  1835.                                                        ] 
wbm  all  the  defendants  did  not  concur 
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cerliorart)  shall  have  been  entered  into,  or  until  auch  pcTton  be  dii- 
charged  by  due  coune  of  law. 

Time  of  Limitation  of  Removal  of  CoKvtctioiu,  Orden,  Igt.  oj 
Justices  by  Certiorari. — Notice  of  Motion,  $«.] — For  the  better  pee 
venting  veiatioun  delays  and  expense,  occaiiooed  by  the  suing  fbcti 
of  writs  of  certiorari  for  the  removal  of  convictions,  judgments,  oidni 
and  other  proceedings  before  justices  of  the  peace,  it  is  enacted  (i) 
"  That  no  writ  of  certiorari  shall  be  granted,  issued  forth,  or  allowed 
to  remove  any  conviction,  judgment,  order,  or  other  proceedings  ha 
or  made  by  any  justice  of  the  peace,  or  the  general  or  quarter  semou 
unless  such  certiorari  be  moved  or  applied  for,  within  eiz  ealoA 
mtmtkt  next  after  such  conviction,  judgment,  order,  or  other  pn 
ceeding  shall  be  had  or  made  ;  and  unless  it  be  duly  proved,  npo 
oath,  that  the  party  Buiog  forth  the  same  hatfa  given  six  days'  noiie 
thereof  in  writing  to  the  justice  or  justices,  or  two  of  th«n(c),  (if  a 
many  there  be,)  before  whom  such  proceedinga  have  been,  to  the  cnc 
that  such  justices,  or  the  parties  concerned  therein,  may  show  caiae 
if  they  think  fit,  against  the  granting  such  certiorari," 

As  to  this  limitation  of  the  time  for  moving  for  a  certiorari,  wben 
an  act  directs  justices  to  make  an  order,  and  that  it  should  he  snbie- 
quently  confirmed  by  an  order  of  sessions,  the  period  of  six  altadti 
months  required  by  this  statute  is  to  be  calculated  from  the  date  oftk 
latter  order  {d)  ;  and  this  writ  cannot  be  granted  on  aa  applicatiM 
made  later  than  six  calendar  months  from  the  making  the  order,  ic 
which  is  sought  to  be  removed,  whatever  has  been  the  cause  of  ik 
delay  (e),  e.  g.  time  exhausted  in  settling  a  case  reserved,  Ac.  [f). 
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(The  exceptions  to  this  rule  of  limitation  are  stated,  p.  927.)  A 
certiorari  obtained  within  the  six  calendar  months,  but  not  used  for 
a  long  time  afterwards,  does  not  therefore  become  invalid  (/). 

It  has  been  determined,  that  the  six  days*  notice  required  by  this 
statute  must  be  given  be/ore  the  rule  for  a  certiorari  is  applied  for, 
eren  where  the  order  of  sessions  was  made  subject  to  a  special  caae(g) : 
and,  if  it  appears  upon  the  motion  that  such  notice  has  not  been  given, 
tbe  court  will  not  even  grant  a  rule  to  show  cause  (A).  In  applica^ 
taons  by  parish  officers,  this  notice  must  be  signed  by  all  of  them,  and 
if  it  is  signed  by  one  only,  and  is  shown  to  the  court  to  be  unau- 
thorized by,  and  not  signed  on  behalf  of  the  other  parish  officers,  it 
it  insufficient  (t).  It  must  mention  the  name  of  the  party  intending  to 
apply  (j),  Tbe  certiorari  can  only  be  issued  at  the  instance  of  the 
parties  giving  such  notice ;  for  if  they  avowedly  drop  the  proceeding, 
no  one  else  can  issue  the  certiorari^  though  it  may  be  too  late  to  give 
a  fresh  notice  to  the  justices  (A).  This  notice  is  requisite,  even  where 
a  special  case  has  been  granted  and  settled  by  sessions  (Z),  and  must 
be  served  six  days  before  the  day  of  moving:  nor  is  the  defect 
cured  though  the  party  does  not  move  in  fact  till  after  six  days 
bave  elapsed  from  the  day  of  service  (m).  The  six  days  are  com- 
puted, one  day  exclusive,  and  the  other  day  inclusive,  of  the  day  of 
moving  (n). 

Notice  not  necessary  to  Remove  Indictments."] — But  it  has  been 
determined,  that  this  statute  (13  G.  II.  c.  18,  s.  5),  which  enumerates 
convictions,  judgments,  orders,  and  other  summary  proceedings 
before  justices,  does  not  extend  to  indictments,  and   therefore  that 


(f)  Per  PaiteMon,  J.,  R.  y.  Abergele 
(JM.).  5  Ad.  &  E.  799. 

(g^  J2.  v.  8ui$ext  1  M.  &  S.  63,  734. 

(A)  Ibid,  s  Fknmdere,  in  re,  4  B.  & 
Adol.  865  i  R,  V.  Glamorgan$kire  (Ju9' 
Hees),  5  T.  R.  279. 

(t)  R.  ▼.  Cambridgeehire  (Ju9tiee§), 
S  B.  8i  AdoL  887  ;  as  explained  in  Reg. 
T.  Lametukire  (Jueticet),  3  P.  &  D.  88. 
See  5  Ad.  a  £.  796.  So,  as  it  seems,  if 
■igiied  by  parties  named  and  described 
••  **  attomies ;"  R.  t.  Lancoihire  (/«#- 
lieft),  4  B.  &  Aid.  289  ;  at  least  if  with- 
out adding  for  whom  ;  a  notice  more  full 
in  this  particular  was  held  sufficient  in 
iScy.  v.  Lanciuhire  (Jusiicet),  3  P.  & 
D.  86,  Mich.  1839.  Again  in  R,  v.  Aber- 
geU  (/lU.},  5  Ad.  &  £.  795,  the  notice 


was  signed  by  the  **  attorney  for  the 
respondents,"  and  no  other  account  of  it 
was  given  in  the  affidavit ;  but  it  was  held 
sufficient,  and  the  certiorari  was  granted. 
See  R,  y.  Shrewtbury  and  Salop  (./«#.), 
16  Noy.  1840. 

{j)  R.  y.  Lancashire  (Juetieet),  4  B. 
&  Aid.  289.  See  also  R.  y.  Cambridge- 
thire  (Justieee),  in  note  (i). 

(k)  R,  y.  Kent  (Jueticee),  4  B.  & 
Adol.  250. 

(/)  R,  y.  Sueeex  (Jutticee),  1  M.  & 
S.  631,  734. 

(m)  FUmnderif  in  re,  4  B.  &  Adol. 
865  ;  Denman,  C.  J.,  dubiiante, 

(»)  R.  y.  Cumberland  (Justicee),  4 
N.  &  M.  378 ;  R.  y.  Goodenough,  2  Ad. 
&  E.  463. 
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to  remove  then  the  prswcatoi  m  not  coaipelled  to  give  die  lix  dtjt' 
iM»tioe(o). 

What  ReeogniMneet  are  neceaary  far  Removing  a  Juigmetd  v 
On/er.] — "  No  ctrii&mri  Bknll  be  allowed  to  remove  any  jndgMcat 
or  order,  nnten  the  party  premeKtittg  if,  bdbre  tbe  aHowance  OtenBl, 
«ater  into  recogitiBmice,  with  sufficient  sureties,  before  s  jnatke  of  Ik 
conntj  or  place,  or  before  the  justkea  at  sessiont,  where  such  jv^ 
oent  or  Older  shall  brnve  been  made  or  fianted,  or  before  a  jurtin  of 
the  king's  bench,  m  501.  with  condition  to  prosecute  tbe  same,  st  Ui 
own  costs  and  chai^,  with  effect,  without  wilful  delay,  and  to  psj 
the  party  in  whose  fcvonr  the  judgment  or  order  was  made,  within  i 
month  after  the  same  shall  be  confirmed,  his  full  costs,  to  be  turi 
according  to  the  course  of  tbe  court.  And  if  he  shall  not  enter  ub 
such  recogniEanee,  or  not  perfonn  the  conditions,  tbe  justices  oaj 
proceed  and  make  inch  further  order,  in  snch  manner  as  if  no  etr- 
tiorari  had  been  granted"(p). 

'Htese  words  do  not  apply  to  prosecators,  bat  to  defendants  ODly(}). 
The  recognizance  entered  into  must  be  a  single  one  for  an  entire  an 
of  501.,  and  if  a  defendant  and  his  sareties  enter  into  recognizance  h 
two  sums  of  251.  each,  it  is  bad(r).  But  where  a  parish  prosecotai 
certiorari  in  grder  to  remove  an  order  of  sessions,  it  is  sufficient  V  tk 
recognizance  required  by  5  G.  II.  c,  19,  t.  2,  is  entered  into  by  cq 
inhabitant  on  behalf  of  the  rest  of  the  parish,  with  two  inhabitnU 
sureties  in  a  joint  sum  of  501.  (s). 

Where  one  of  several  defendants  has  removed  an  indictment  by 
certiorari,  and  has  entered  into  a  sufficient  recognizance  alooe,  a^ 
cedendo  will  not  !ie  awarded  jl).     Ttic   iieiv  ac-t  .'•.  A    f>  W.  IV. 
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No  Certiorari  to  Remove  County  RateSf  except  mpon  certain  Con- 
ditums.] — "  No  writ  of  certiorari  to  remove  any  county  rates,  made 
in  pursuance  of  the  statute,  or  any  orders  or  proceedings  of  the  general 
or  quarter  sessions  touching  such  rates,  shall  be  granted,  but  upon 
a  motion  to  be  made  in  the  first  week  of  the  next  term  after  the  time 
A»r  appealing  from  such  rates  and  orders  is  expired ;  and,  upon  affi- 
davit, or  otherrae,  that  the  merits  of  the  question  upon  such  appeal 
or  orders,  will,  by  such  removal,  come  properly  in  the  judgment  of 
tbe  said  court;  and  no  such  writ  of  certiorari  shall  be  allowed,  until 
sufficient  security  be  given  to  the  respective  treasurers  in  the  sum  of 
100/.  to  prosecute  such  writ  of  certiorari  with  effect,  and  to  pay  the 
oo«t8  in  case  such  rates  or  orders  be  confirmed ;  nor  shall  any  such 
rates,  orders,  or  proceedings  be  quashed  for  want  of  form  only ;  and 
an  charges  attending  such  removal  shall  be  defrayed  out  of  that  or 
any  subsequent  rate"  («;). 

General  Rules  cu  to  Time  and  Notice  of  Obtaining  a  Certiorari,] — 
It  may  be  expedient,  at  the  conclusion  of  this  section,  and  by  way  of 
general  summary,  to  repeat  two  observations ;  viz.  that  the  court  of 
queen's  bench  will  not  encourage  vexatious  delay,  by  granting  a  cer- 
tioretti  to  remove  proceedings,  where  it  appears  clearly  that  the  jus- 
tices have  been  right  in  what  they  have  done ;  and  also,  that  none  but 
judicial  acts  of  magistrates  are  removable  by  it.  But  these  are  only 
general  rules,  to  which  there  are  a  few  exceptions ; — the  principal  of 
wfafich  are,  where  the  crown  is  a  party,  and  requires  tlie  issuing  of  the 
writ;  where  an  order  of  justices  being  defective,  it  becomes  necessary 
to  remove  it,  to  give  them  an  opportunity  of  reviewing  the  case,  in 
order  to  make  a  valid  one ;  and  lastly,  where  an  order  having  been 
made  in  favour  of  a  party,  he  is  obliged  to  resort  to  this  remedy  in 
order  to  enforce  the  execution  of  it.  In  all  these  cases,  the  restrictions 
of  nx  months  for  the  application,  as  well  as  the  notice  to  the  justices, 
are  dispensed  with. 

The  notice  generally  necessary  to  be  delivered  to  the  justice  or 
justices,  or  other  persons,  should  be  in  some  such  form  as  the  fol- 
lowing : — 

Form  of  Notice  to  Justices  of  Moving  for  a  Certiorari. 

To  A.  B.  esq.  one  of  her  majesty's  justices  of  the  peace  in  and  for  the  — ^— 
IfiTf  Of  the  eate  may  he] . 

Whereas  you  did,  on  the  —  day  of in  the  year  of  our  Lord , 


(tff)  12  G.  II.  c.  29. 
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take  the  examlutioii*  of ind  i  and  ^mb  mmch  minlnitioBe  •*  dm 

Mid  [or,  •)  Iht  COM  maf  tt]  did  JMoe  jw  onl«r,  or  did  connct,  fte.  [or,  a  U 
MK  awy  it).  And  wliercu  it  appean  that  [Acre  ttmlt  tie  oljntiimt  to  lit  fin 
eomaelion,  or  oiker  prttttdinf,']  and  moreorer  that  the  laid  [order,  conriciHia,  i 

aiktr  procetding,']  vai  iiregnlai' and  illegal,  whenlbra  the  iaid being  rhIm 

to  aaek  a  remedf  for  the  iojoir  wludi  he  [or,  (he;]  haa  [or,  hare]  reccind  mi  m 
tained  by  meani  of  tiiaiaid  [order,  or,  canTletion,  or  olM»r  prwxrJtmf],  I  da  hod 

on  bdkalf  of  the  aaid according  to  the  fonn  cf  the  atatote  in  that  oh*  mi 

and  prorided,  giTc  jon  notice  that  ber  nqeatr'*  court  of  qneen'a  bench  wiH  ia  a 
dajl  from  the  time  of  jonr  being  lerred  with  thii  notice,  or  aa  aoon  after  ai  coaat 

can  be  heard,  be  mored  on  the  behalf  of  the  aaid for  a  writ  of  etiHarmi  I 

lane  out  of  the  laid  conrt,  and  to  be  directed  to  [IMe  fraper  ejletr  qf  lit  fi«A 
imiiau  qf  Ikt  ptaet,  if  il  tea  record  qf  ttttio*,  or  otkrrwiat,  le  lie  jttlin  i 
wkatt  pantnion  it  ougkl  to  te]  ( x) ,  for  the  removal  of  [the  record  of,  lie.  m  A 
tatr  may  ie]  into  her  nuyeatj'i  nid  eourt  of  qoMn'i  bench.     I>aled,  Ice. 

P.  Q.  attorney  lor  (jr)  the  taid . 


FORMS  OF  WRITS  OF  CERTIORARI. 
Writ  of  Certiorari  to  Two  Commitling  Jtutices  to  Certify  hfir- 
malion.  Examination,  and  Depo$itioiu,  upon  which  Prisontr  vui 
committed. 

Tietoria,  by  the  grace  of  Ood  of  the  United  Kingdom  of  Great  Britain  and  In- 
land Qoeen,  defender  of  tlie  faith,  to  C.  O.  and  B.  F.  eiqiiirei,  two  of  oar  jnitiM 

aa^gned  to  keep  oar  peace  in  and  for  onr  county  of and  alao  to  h<ar  mi 

detennine  di*en  feloniei,  treapanei,  and  other  miademeanonrs  comnittcd  aidb 
onr  laid  county,  and  to  erery  of  tbem.  greeting. 

We  being  willing  for  certain  rtawini  that  all  and  aingnlar  iofonnatioaa,  cubm- 
Uoni,  and  depoiitiona,  taken  by  and  remaining  with  you,  or  either  of  yon,  in  a  or- 
lain  caae  of  felony,  or  loipidon  of  felony,  chal^  againat  A.  B.  and  lor  whicb  Jf, 
or  one  of  yon,  hare  committed  the  uid  A.  B.  to  the  priMaof aait  k^ 
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it  of  Certiorari  to  Remove  an  Indictment  from  the  Quarter  Sessions 
into  the  Court  of  Queen's  Bench^  and  its  Return. 

VictMia,  bj  the  grace  of  God,  of  Great  Britain  and  Ireland  Queen,  defender 
of  the  faith,  and  ao  forth.  To  the  keepera  of  onr  peace,  and  to  our  jnaticea  as- 
dgaibA  to  hear  and  determine  difera  felonies,  trespasses,  and  other  misdemeanonrt 
wamHted  within  onr  county  of  ,  and  to  erery  of  them,  greeting.    We  being 

vflHag,  Ibr  certain  reasons,  that  all  and  singular  indictments  of  whatsoerer  tres- 
I,  contempts,  and  assaults,  whereof  G.  A.  and  M.  O.  gentlemen,  are  indicted 
you  (as  it  is  said),  be  determined  before  us,  and  not  elsewhere,  do  conunand 
jon  and  erery  of  yon,  that  you  or  one  of  you  do  send  under  your  seals  or  the  seal  of 
of  you,  before  us,  on  the  morrow  of  All  Souls,  wheresoever  we  shall  then  be  in 
I,  all  and  singular  the  aaid  indictments,  with  all  things  touching  the  same,  by 
name  the  said  G.  A.  and  M.  O.  are  therein  called,  together  with  this 
o«r  writ,  that  we  may  further  cause  to  be  done  thereon  what  of  right,  and  according 
to  the  law  and  custom  of  England,  we  shall  see  fit  to  be  dooe.    Witness  Thomas 

l4itd  Denman,  at  Westminster,  the  — —  day  of  — —  in  the year  of 

ov  reign.  By  the  Court. 

The  Return.^ — Especial  care  should  be  taken  that  the  proceedings 
to  be  removed  are  correctly  described  in  the  writ ;  for  if  there  be  any 
▼ariance  between  the  description  in  the  certiorari,  and  the  record  sought 
to  be  removed,  the  justices  are  not  obh'ged  to  remove  such  record  (z) : 
M,  ex.  gr.  if  the  writ  be  for  the  removal  of  the  indictment  only,  it  will 
not  be  sufficient  to  remove  the  whole  record  after  conviction ;  or  if  it 
be  directed  to  the  justices  of  a  county,  where  in  fact  they  are  only  the 
juatices  of  a  division,  or  liberty,  or  other  portion  of  a  county,  or  of  a 
chj  or  borough  within  that  county;  or  if  any  other  materially  erroneous 
description  of  person,  or  place,  or  previous  proceeding  occur  in  it  (a). 
Some  things,  however,  are  considered  immaterial,  and,  in  these,  trifling 
enon  will  not  vitiate,  as,  ex,  gr,  in  the  mis-spelling  of  a  surname,  or 
in  giving  the  name  of  a  person  without  any  addition  (6).  But  a  wrong 
christian  name,  or  a  g^ss  error  in  the  number  of  the  defendants,  or  in 
the  addition  of  rank  or  title,  will  be  fatal  (c). 

The  writ,  when  it  is  issued  to  remove  any  recognizance,  or  when  the 
defendant  is  in  custody,  is  signed  by  a  judge  of  the  court  from  which 
it  issues ;  but  in  other  cases,  only  the^af  for  its  issuing  is  so  signed  (d). 

(x)Dalton, Ch.  159;  Burr. Set.C.  112.  (Mich.  1839).      See  alao  R.  v.  Utke, 

Bvft  when  a  caie  cornea  on  to  be  argued  ante, 

in  Q.  B.  it  ia  too  late  to  object  that  the  (a)  Hawk.  B.  2,  c.  27,  a.  80,  et  teq,; 

ar6er  brought  up  differa  firom  that  re-  1  Salk.  145,  264. 

quired  by  the  certiorari;   the  proper  (b)  Hawk.  B.  2,  c.  27,  a.  86,  et  teq.i 

coorae    being,    to  have  moved  before  Cro.  El.  172. 

argument  to  quaah  the  return,  Reg.  v.  (e)  Ibid. 

(/!•*.),  3  P.  &  D.  95,   100  (d)  Hawk.  B.  2,  c.  27,  a.  40. 

3o 
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The  record  itaelf,  or  the  tenor  of  it,  according  to  the  dtrectiooi  > 
the  writ  on  the  ciicumitaacea  of  the  case,  must  be  letunted;  ud  th 
without  any  extraneous  matter,  or  esplaoatioa  (e). 

Od  DOD-compliance,  a  rule  issues  for  the  return,  and,  on  daobedjeoc 
an  attachment  (/) ;  but  the  writ  is  of  no  effect  unless  delivered  bcb 
the  time  tat  its  return  hw  espiied(;). 

And  the  return  must  alwap  be  e»  parchneiU,  for  *.  retom  oa  paji 
has  been  heid  to  be  irregnlar  (A). 

ITie  writ,  if  directed  to  the  session,  is  usually  returned  by  the  cha 
man  of  the  day ;  if  to  individual  magistrates,  by  those  to  whom  it 
directed.  The  return  should  be  under  the  seal  of  an  inferior  cttort, 
to  any  such  directed ;  but  if  to  any  court  not  having  a  comnMO  Ki 
under  the  seal  of  the  person  making  the  return  (i). 

A  recognizance  talten  by  a  Justice  of  peace  ought  to  be  certiGedl 
such  justice  only,  till  it  be  made  a  record  of  sessions ;  after  wbi^ 
shall  be  certified  in  the  same  manner  as  the  other  records  of  sessiouO 

And  upon  a  certiorari  to  remove  a  conviction  by  a  Justice  of  tl 
peace,  a  return  that  the  record  is  netumed  to  sessions,  and  that  >  co[ 
is  annexed  to  the  writ,  is  sufBcient,  because  Justices  ought,  in  all om 
to  return  conviclions  to  sessions  {k). 

The  return  to  a  ctrtiorari,  for  the  removal  of  an  indictment,  oo^ 
tjo  have  the  clause,  "  and  aUo  to  htar  and  detemune  divert  felaaa, 
&c.  in  the  description  of  the  Justices  who  make  the  return,  mknem 
»uch  ctavte  is  necetiary  ia,  tlie  caption  of  the  indictment,  as  fc»  not 
forcible  entries,  and  the  like  (/). 

Proc^e.]— The  writ  of  certiorari,  as  haa  been  observed,  issues fio 

itrh  lias  been  inlroducctl  respecting  iu  foO 
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ranored,  the  entry  of  appeal  most  indiide  the  title  of  the  rate,  and 
the  allowance  by  the  justices. 

Form  of  Return  to  a  Certiorari  from  a  Se$vion^ — ^The  return  to  a 
ttrtwrori  for  removing  an  indictment,  may  be  made  in  the  following 
aannery  on  a  distinct  piece  of  parchment. 
First,  OD  the  back  of  the  writ»  write  the  following  words : — 
"  The  execution  of  this  writ  appears  in  a  certain  schedule  hereunto 


Be  it  remembered,  thtt  at  the  general  quarter  session  of  the  peace  of 
lb  «t#.  J  cnaur  aOTereign  lady  the  Queen,  held  at  — *—  in  and  for  the  said  county. 
9i  ,  on  —  day  in  the  first  week  after  ,  that  is  to  say,  the  ■  day 


in  the 


year  of  the  reign  of  our  sovereign  lady  Victoria,  queen, 


ftc,  before  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  others  their  fellows,  justices  of  our  said 
Mircreign  lady  the  Queen,  assigned  to  keep  the  peace  of  our  said  lady  the  Queen 
wttfain  the  said  county  of  ,  and  also  to  hear  and  determine  divers  felonies, 


I,  and  other  misdemeanours  in  the  said  county  committed,  and  of  the 
and  so  forth,  upon  the  oath  of  W.  J.,  B.  J.,  &c.  (n)  Ihere  imert  the  namei 
^  the  jurort  bp  whom  the  bill  wag  /o9md,  tunmujif  not  leee  than  twelve^,  good  and 
lawful  men  of  the  county  aforesaid,  then  and  there  sworn  and  charged  to  inquire  for 
laid  lady  the  Queen,  and  the  body  of  the  said  county,  it  is  presented  in  manner 
form  as  appears  in  a  certain  indictment  annexed  to  this  schedule.  [7b  d« 
at  length  (o).] 

P.  Q.  Clerk  of  the  Peace  for  the  said  county. 


This  introduction  is  called  the  caption  of  the  indictment;  it  is  not 
put  on  the  files  of  the  court  of  quarter  session,  and  is  annexed  only  on 
removal. 

To  this  schedule  is  annexed  the  record  of  the  indictment,  and  both 
aie  remitted  together. 

Retmm  to  Certiorari  of  an  Order  of  Sessions  confirming  a  Con^ 


(«)  See  antet  p.  57, 58.  An  erroneous 

statement  of  the  style  of  the  sessions, 

when  an  indictment  is  thus  removed,  is 

a  sufficient  cause  for  quashing  it,  72.  v. 

Rofeted,  1  Lord  Ken.  255.  See  3  Bum's 

J.,  28th  ed.  413.     The  caption  must 

show  that  the  eourt  where  the  indict- 

laent  waa  found  had  jurisdiction ;  and 

OB  demurrer  to   the  indictment  when 

removed,  the   court  wiU  look  at  the 

▼hole  record,  i,  e,  as  well  at  the  caption 

at  Uie  indictment,  R.r.  Feamleyy  1 T.  R. 

315 ;  1  Leach,  C.  C.  425,  8.  C, 


in")  Paulkner's  case,  1  Saund.  248,  n. 
o)  Carthew,  223.  Where  a  return 
made  by  a  quarter  session  of  an  order 
confirmed  there  on  appeal  waa  signed 
by  four  justices,  who,  however,  had  not 
described  themselves  as  justices  of  the 
county,  or  put  their  seals  to  it,  the  court 
sent  it  back  to  be  amended  in  this  parti- 
cular, in  order  to  complete  it ;  for  if  that 
had  not  been  compeUed,  the  justices 
wilfully  or  by  negligence  might  have  de- 
feated the  process  of  the  court,  H.  v. 
Kenyan,  6  B.  &  C.  640. 

3o2 
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viGfioft.]— rThe  retufa  to  a  certiorari  for  removing  a  judgment  on  a 
conviction  may  be  as  follows  : — 

Relurn  of  Ord^  of  Seuloju  confirming  Conviction. 

At  till  genenl  quarter  leuioiit  of  the  pt«c«»f  onrUdjthaQiiMQ,  heldat^-^ 

in  and  for  the  uid  county,  on tn  tfaa  *r«  wwk  »fter  the ,  to  irit,  a 

the day  of in  the  Tear  of  our  Lord ,  and  in  the Jtai 

of  Lbe  reifn  of  our  aorereign  ladj  Victoria,  before  M.  N.,  O.  P.,  ta.  juaticci  of  on 
■aid  ladj  tlie  Qoeen,  anigned  to  ke«p  the  peace  of  oor  aaid  lad;  tlieQacmiBni 

for  the  coDnty  of ,  and  alao  to  hear  and  determine  cUieri  ieloniea,  trtipawa 

and  other  miademeailoari  committed  within  the  aaid  county. 

Whereaa  by  a  coniictiOD  or  judgment,  iNaring  date  the  — day  of n 

the  year ,  under  the  haoda  and  aaala  of,  tec.  thereby  setting  forth,  he.  [m 

out  MtvAo/e  ^tht  eoKnetiOH  ia  tht  liird  penon,  and  n  tke  pott  fcaw].  JW 
whereaa  he  the  uid  C.  D>  [fie  pmon  toneUltd]  did  appeal  against  the  nid  a» 
liction  or  judgment,  to  the  then  next  and  now  laat  court  of  general  qnaitcr  MMUai 

of  the  peace,  held  at in  and  for  the  aaid  county  of on ^i 

the day  of  January,  in  the  ysar,  &c.  when  the  aaid  appeal  was  ordscd  ta  bt 

continued  to  thii  pre>(nt  aeiiiona,  and  of  which  aaid  order  of  continnanee  the  ■i' 
A.  B.  [Iht  proimlor']  had  ten  days'  notice  pTeriona  to  this  preacnt  aeaaioni.  Nm. 
npon  hearing  the  uid  appeal,  and  wh&t  hath  beeo  alleged  and  prond  on  wk 
party'*  behalf,  and  full  debate  and  conaideration  had  in  the  premisei,  il  i*  atieni 
by  thii  court,  that  the  firat  mentioned  coDTiction  or  judgment  sluJI  be  and  ii  hoAj 
confirmed  and  made  abiolute.  And  it  u  further  onlered  by  this  court  thsE  the  aU 
C.  D.  upon  eight  of  this  order,  or  a  copy  thereof  left  with  him,  do  pay  the  mid  A.B. 

the  lum  of 1,  towards  the  coita  and  charges  in  the  law  by  him  theaaidC.D' 

reasonably  expended  in  and  tboat  the  defence  of  the  s^d  sppeaL 

By  die  Cowl 

Form  of  tuck  a  Return  from  a  tingle  Jtatice  (p). 
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Return  to  be  forwarded  to  the  Crown  Office, 1 — Whatever  form, 
however,  the  return  assume,  the  clerk  of  the  peace,  if  the  return  is 
from  the  session,  or  the  single  justice^  annexes  the  orders  to  the  writ, 
and  remits  them  to  the  agent  of  the  party  applying,  to  be  delivered 
by  him  into  the  crown  office. 

A  certiorari  was  duly  allowed  for  bringing  up ''  all  orders  of  ses- 
sions made  '*  in  the  case  of  an  appeal  against  an  order  of  removal, 
'*  with  all  things  touching  the  same."  The  clerk  of  the  peace  returned 
not  only  the  order  of  sessions  and  original  order  of  removal  {q)y  but  the 
notices  of  appeal,  and  statement  of  grounds  of  appeal,  from  which 
last  it  appeared  that  the  appeal  ought  not  to  have  been  heard,  or  con- 
sequently the  order  of  sessions,  quashing  the  order  of  removal,  made. 
A  case  had  been  refused.  The  court  held  that  the  return  was  ir- 
regular for  stating  more  than  the  order  of  sessions,  and  would  not 
look  to  the  other  matters  returned,  and  decided  that  the  return^  not 
the  writy  ought  to  be  quashed  (r).  But  as  a  new  return,  if  properly 
made,  viz.  of  the  order  of  sessions  simply,  would  not  support  a  motion 
to  quash  that  order,  they  discharged  the  rule  for  a  certiorari  without 
qnashing  the  return  (5). 

Ulterior  Proceedings.] — With  the  ulterior  proceedings  in  the  court 
above,  we  can  have  little  concern  here.  It  will  be  sufficient,  by  way 
of  general  information,  to  notice,  that  after  the  return  has  been  thus 
made,  the  first  proceeding  is  a  motion  to  file  the  order,  subsequently 
to  which  the  regular  course  is  pursued  till  the  subject  is  argued  by 
counsel.  If,  upon  such  argument,  there  appear  any  thing  defective  in 
the  return,  the  court  will  make  a  rule  that  the  case  shall  be  sent  back 
again,  either  generally  to  be  re-stated,  or  for  additional  information  on 
any  particular  point  of  it.  This  rule,  together  with  the  original  record^ 
is  re-delivered  to  the  clerk  of  the  peace  for  inquiry  at  the  next  session ^ 
if  belonging  to  the  sessions  of  the  peace ;  and  the  matter,  if  it  relate  to 
douhiM  fads f  must  be  inquired  into  de  novo,  as  if  nothing  had  passed 
on  it  before  (0;  but  this  is  otherwise,  if  it  arise  from  some  mere  in- 
formality to  be  corrected  by  the  justices  (u).  A  procedendo  cannot  be 
moved  for  while  the  certiorari  is  on  the  file  of  the  court  (v). 

The  costs  of  a  certiorari  are  treated  of  in  the  next  page. 

(f)    Semble,  the   order  of   removal  issue,  R,  ▼.  Hedingham  Sible,  1  Burr, 

might  properly  be  returned,  see  ante,  S.  C.  114;  R,r.  Newton,  id,  157. 
p.  920.  (#)  See  R.  v.  Abergele  (Ink.),  8  Ad. 

(r)  Reg,  v.  Abergele  (Ink.),  8  Ad.  &  &  E.  398 ;  3  Nev.  &  Per.  406. 
E.  394  ;  3  Nev.  &  Per.  406.    In  2  Nolan.  (0  Ante,  p.  910 ;  2  Bolt,  736,  743. 

Poor  L.  592,  the  wnt  was  quashed.     If  (u)  Ante,  p.  910 ;  Burr.  S.  C.  682. 

m  eertioruri  was  quashed,  a  second  might  (9)  4  Burr.  2459. 


SECTION  IV. 
Of  Costs. 
Cotts.^ — Any  attempt  to  coinpreu  a  general  dissertation  od  iIm 
subject  of  GOStSi  within  the  compass  of  a  section  in  a  compendinm  of 
this  description,  would  be  useless ;  while  a  particular  euumeratktD  of 
instances  respecting  the  allowance  of  them  by  statute,  or  otherwix, 
under  all  their  different  aspects,  would  mislead,  because  it  could  dH 
be  sufficiently  comprehensive  for  universal  application. 

Qentral  Rvlei  retpecting  Coit$.'\ — A  few  geoeral  rules,  and  thou 
referring  to  cases  of  ordinary  QccnrreDce  before  justices,  are  all  Ihil 
can  be  introduced  consistently  with  the  design  of  this  work. 

1st.  Of  costs  on  the  removal  of  proceedings  by  writ  of  cerlioran.     • 

3qdly.  Of  costs  on  criminal  prosecutions. 

3rdly.  Of  costs  on  appeals  against  poor-rates. 

4thly.  Of  costs  on  appeals  against  orders  of  removal. 

5thly,  Of  costs  of  care  and  maintenance  ;  to  be  indorsed  apeo  ■ 
puspension  of  an  order  of  removal. 

6thly.  Of  costs  upon  appeals  against  overseers'  accounts. 

The  remainder  (which  are  not  of  ordinary  occurrence)  most  be 
sought  in  the  respective  statutes  which  create,  or  declare,  ofiencfl, 
regulate  the  modes  of  prosecution,  and  define  the  conse<]uences. 

1st,  0/  Cotts  of  Cerliorari  by  Defendant!  to  RefHove  /luSctmadt.] 
—The  first  sUtute  on  this  subject  is  21  J.  I.  c.  8(icf),  which  is(Ulcr 

alia)  "  to  prevent  abuses  in  prncuring  wrils  of  r 
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public  officeFy  to  be  indorsed  on  the  back  of  the  said  indictment  (x). 
And  if  the  defendant  prosecuting  such  writ  of  certiorari  is  convicted 
of  the  offence  for  which  he  was  indicted  (y),  then  the  court  of  queen's 
bench  shall  give  reasonable  costs  to  the  prosecutor,  (if  he  be  the  party 
grieved  cr  injurtdy  or  be  a  justice  of  the  peace,  mayor,  baititiP,  con- 
stable, headborougti,  thhiogman,  tharchw«rden,  or  overseer  of  the 
poor,  or  any  other  civil  officer,  who  shall  prosecute  on  account  of  My 
Ikct  comnitted  or  done,  that  concerned  him  as  officer,)  to  be  taied 
aooofding  to  the  course  of  the  said  court,  who  shall  for  the  recovery 
thereof  within  [viz,  after  the  lapse  of  («)]  ten  days  after  demand  and 
leAisal  of  payment,  on  oath,  have  attachment  awarded,  and  the  re« 
cognizance  not  to  be  discharged  till  the  costs  are  paid  (a) ;  and  the 
sareties  (called  manucaptors  in  sect.  2,  ante,  p.  921)  must  pay  the 
prosecutor  his  costs,  though  there  is  no  undertaking  to  that  effect  in 
the  recognizance,  or  express  provisions  directing  it  in  4  &  5  W.  &  M. 
c.  11,  s.  3(A). 

To  satisfy  the  above  description  of  "  a  party  grieved,**  there  must 
be  some  actual  injury  sustained  (c). 

The  words  "  as  officer,'*  mean  in  the  actual  execution  of  the  duty  of 
an  office,  and  that  the  party  must  bond  fide  be  a  prosecutor  ex  offi^ 
eio(d),  and  not  a  mere  voluntary  prosecutor,  though  in  an  office  («). 
The  prosecutor's  name  need  not  be  indorsed  on  the  indictment,  if  he 
is  a  public  officer,  and  that  fact  appears  on  affidavit  (/).  Who  is  the 
prosecutor  is  often  uncertain  where  there  are  more  names  than  one  on 
the  back  of  the  indictment ,  and  must  always  be  the  business  of  the 
sessions  to  inquire  and  decide  {g).  Accordingly,  in  a  case  on  the  old 
highway  act,  13  G.  III.  c.  78,  s.  64,  where  the  sessions  found  C.  and  £. 
to  have  been  the  prosecutors  of  an  indictment  for  not  repairing  a  road, 
the  queen's  bench  would  not  interfere  with  the  order  of  sessions  inti* 
tuled  as  in  a  prosecution  by  C.  and  £.,  and  ordering  them  to  pay  the 
costs,  though  the  names  of  two  constables  in  whose  presentment 
the  indictment  originated  were  on  the  back  of  it,  while  those  of  C.  and 


t 


{jf)  5&6W.  &M.  c.  11,8.2. 
jf)  That  b,  ^eetually  cooTicted ;  for 
no  costs  can  be  taxed  if  judgment  is 
arrested,  R,  t.  Turner ^  15  East,  570. 

(jr)  R,  V.  Inland,  3  T.  R.  512. 

(a)  5&6  W.  &M.  c.  11,8.3. 

(*)  Reg.  T.  BtMonty  7  D.  P.  C.  680. 

(c)  R.  V.  Ingleton,  1  Wils.  R.  139. 
Sm  R,  t.  Ineledon,  1  M.  &  S.  268  ;  R, 
V.  Dewhurtt,  5  B.  &  Add.  405  ;  2  Nev. 
&  Man.  253 ;  R,  ▼.  WtUiemmm,  7  T.  H. 


32 ;  R.  y.  Taunton  St.  Mary,  3  M.  &  S. 
465  (as  sUted  by  Littledale,  J.,  3  B.  & 
Adol.  940). 

(/f)  /Z.  ▼.  Williami,  1  T.  R.  32 ;  R. 
V.  Dewmapp,  16  East,  R.  194  {  R.  v. 
Shuttleworth,  5  T.  R.  33. 

(e)  R,  V.  Sharple§9t  2  T.  R.  47. 

(/)  R,  V.  Smith,  1  Burr.  55  ;  and 
see  R.  V.  KettiewortA,  5  T.  R.  33. 

(g)  Per  Lord  Rltenbortniffh,  4  M.  &  S. 
207,  citing  A. v.  Jneledon,  1  M.  &  S.  268. 


E.  were  not ;  snd  the  sewoni  were  held  right  in  ordering  the  cmu  to 
be  paid  to  the  solicitor  of  the  paiiah  indicted  (/),  no  objectioD  bdi^ 
made  by  them  at  tbe  time. 

Compelling  Payment  of  CoiU  tokere  Order  or  Judgment  of  Qwr* 
ter  Seitiont  u  confirmed  in  Queen's  Benck.2 — If  the  party  who  lemom 
an  order  of  sesaioDs  by  certiorari  obtaina  the  judgment  of  the  ccnit 
above,  and  thus  makes  his  rule  abtolote,  tbe  recognizance  is  dii- 
cbarg;ed  as  a  matUr  of  course  (fr).  He  is  not  entitled  to  receive  coiti; 
though,  if  his  rule  is  discharged,  he  most  pat/  them  as  taxed  by  tbe 
master  of  the  crown  office  yh),  before  the  recognizance  can  be  dis- 
charged (i).  The  amount  is  not  confined  to  the  sum  mentioned  is 
the  recognizance  (j).  For,  by  5  G.  II.  c.  19,  s,  5,  if  the  order  « 
judgment  {viz,  of  the  sessions)  shall  be  confirmed  by  the  court,  ibe 
person  entitled  to  the  costs  for  the  recovery  thereof  witkin  (t.  e,  U  the 
expiration  or  after  the  lapse  of  (i)  )  ten  days  after  demand  madton 
oatb  of  such  demand,  and  refusal  of  payment,  shall  have  an  atucb- 
ment  for  the  contempt,  and  the  recognizance  given  on  the  allonrtce 
of  such  certiorari  shall  not  be  discharged  till  tbe  costs  are  paid,  iwl 
the  order  so  confirmed  complied  with. 

However,  if  the  certiorari  is  superseded  quia  improvide  emaiani, 
tbe  party  suing  it  out  is  not  liable  to  costs,  for  they  were  occasioned  by 
au  improvident  act  of  the  court(/).  So  if  he  succeeds  in  quashing  i 
removed  order  of  removal  in  pait(m).  But  he  will. not  havenMli 
where  the  removal  was  unnecessary  and  consequently  vexatious ;  e.g. 
where  the  party  was  not  afiected  by  the  act  of  the  sessions  whub  wu 
quashed,  though  it  might  eventually  make  him  liable  to  coats(a). 

Again,  if  an  order  is  sent  back  to  sessions  to  be  re-stated,  sod  ii 
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The  expense  of  maintaining  the  pauper  between  the  times  of  giving 
judgment  at  sessions  and  in  the  queen's  bench,  cannot  be  allowed  in 
the  latter  court,  nor  will  they  send  back  the  original  order  of  removal 
to  the  sessions,  in  order  that  they,  by  quashing  it,  may  give  the  appel« 
hot  those  costs  under  9  G.  I.  c.  7,  s.  9  {q) ;  but  these  costs  would 
probably  be  directed  to  abide  the  event,  if  the  judges  did  not  decide 
it  in  the  term  in  which  tlie  case  came  on  to  be  argued  (r). 

By  5  G.  II.  c.  19,  s.  5,  **  the  recognizance  (antef  p.  921,  926)  shall  be 
certified  to  the  king's  bench,  and  there  filed  with  the  certiorari^  and 
order  or  judgment  removed  thereby ;  and  if  the  said  order  or  judgment 
■hall  be  confirmed  by  the  court,  the  persons  entitled  to  such  costs,  for 
the  recovery  thereof,  within  ten  days  after  demand  made  of  the  person 
who  ought  to  pay  the  said  costs,  upon  oath  made  of  such  demand  and 
refusal,  shall  have  an  attachment  for  such  contempt,  and  the  recogni* 
ntnce  so  given  upon  the  allowance  of  such  certiorari  shall  not  be  dis- 
charged until  the  costs  shall  be  paid,  and  the  order  so  confirmed,  com* 
plied  with  and  obeyed. 

2ndly.  Of  Costs  on  Criminal  Prosecutions,] — In  former  times,  it  was 
a  subject  of  frequent  complaint  by  judges  that  they  had  no  power  to 
order  a  remuneration  to  the  prosecutor  and  witnesses  in  cases  of  serious 
crime  (s).  Several  statutes  were  from  time  to  time  passed  to  give 
such  power  in  proper  cases  of  felony,  whether  the  party  accused  was 
coDTicted  or  acquitted ;  and  by  7  G.  IV.  c.  64,  that  power  has  been 
extended  to  a  large  class  of  misdemeanours.  That  act  now  contains 
almost  the  entire  law  on  the  subject  of  costs  on  criminal  prosecutions, 
when  payable  out  of  public  funds ;  having,  with  one  or  two  exceptions, 
superseded  all  previous  provisions. 

Costs  in  Cases  of  Felony,  whether  Bill  preferred  or  not — and  Cer- 
tijicate  of  Magistrate.]— By  1  G.  IV.  c.  64,  s.  22,  "  the  court  before 
which  any  person  shall  be  prosecuted  or  tried  for  any  felony,  is  hereby 
authorized  and  empowered,  at  the  request  of  the  prosecutor,  or  of  any 
other  person  who  sliall  appear  on  recognizance  or  subpoena  to  prosecute 
or  give  evidence  against  any  person  accused  of  any  felony,  to  order  pay- 
ment unto  the  prosecutor  of  the  costs  and  expenses  which  such  prosecu- 
tor shall  incur  in  preferring  the  indictment,  and  also  payment  to  the  pro- 


{q)  R.  V.  Moor   Criichell,   2   East,  Rep.  136. 

222 ;  and  R.  v.  Wett  Cranmore,  2  Nol.  («)  2  Hale,  282 ;  Hawk.  B.  2,  c.  46, 

623,  n.  s.  173. 

(r)  See  Ovemorion  v.  Sa{ford,  1  Bla. 


aeeator  and  witiMue*  fer  the  prosecntkm,  of  soch  wnaa  of  bkhkj  u 
to  the  court  shall  Kem  reaunable  «ttd  nifficient  to  reknlMne  uch  pro- 
Mcntor  and  witneuM  fer  the  expenaes  tbey  xball  Kvoally  have  ia- 
Gurred  bi  attending  before  the  examining  magistrate  or  inagtatratei((), 
asd  the  gnod  jnrjp,  and  in  otfaenriae  cBrrying  on  aucfa  proaecatioa; 
aod  also  to  compeiuate  them  for  their  Ironble  and  ion  of  time  fhm- 
in  (u).  And  althoitgh  no  bill  of  indictment  shall  be  preferred,  it  ilnl 
■till  be  lawful  for  the  court,  where  aay  pemoa  aball,  in  the  opiatoo  of 
the  court,  botidjide  have  attendod  the  court  in  obedience  to  anj  mof 
nizance  or  subpceoa,  to  order  payment  unto  anch  person  of  sdcIi  taa 
of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to  leio- 
bune  such  person  for  the  expenses  which  he  or  she  shall  have  boUjik 
tncnrred,  by  reason  of  attending  before  the  examining  magistialccr 
magistraies,  and  by  reason  of  such  recognizance  (d)  or  sabpcsna,  ssd 
also  to  coropensate  such  person  for  tronble  and  losa  of  time  :  and  tke 
amount  of  the  expenses  of  attending  before  the  examining  magittnl* 
or  magistrates,  and  the  compeDsation  for  trouble  and  loaaof  time  tbefeii 
shall  be  ascertained  by  the  certificate  of  such  magistrate  or  magis- 
trates, granted  before  the  trial  or  attendance  in  court,  if  such  nu^ 
trate  or  magistrates  shall  thinli  fit  to  grant  the  same  ;  and  the  smcMiil 
of  all  the  other  expenses  and  compensations  ahdl  be  ascectaisad  by 
the  proper  officer  of  the  court,  subject  nevertheless  to  the  regnbtiou 
to  be  established  in  the  manner  thereinafter  mentioned." 

If  an  indictment  for  felony  is  removed  by  certiorari  into  the  tjnees'i 
bench,  and  is  tried  at  nut  priut  on  a  record  issuing  out  of  that  coait, 
the  expenses  of  the  prosecution  cannot  be  allowed  undnr  this  eoict- 
metit(io).  The  same  rule  was  previously  laid  down  in  mials- 
meanoiirs  (ar). 
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obicrvcd  tlitt  ihb  ftaUUe  makes  no  proykion  for  aUowiog  the  expenses 
of  appreheoding  offisodmns,  which  the  court  of  quarter  sesskms  had 
to  grant  by  statute  58  6,  III.  c.  70,  s.  4,  but  which,  since  the 
of  that  act  by  7  ft  8  G.  IV.  c.  27,  cannot  be  granted.  And 
tboagh  this  omission  is  in  part  supplied  as  to  prosecutions  at  the  assizes, 
by  a.  28  of  7  6.  IV.  c.  64,  which  enabks  such  courts  to  order  the 
to  pay  to  parties  active  in  such  apprehension,  *'  such  sum  or 
as  shall  appear  to  the  court  sufficient  to  compensate  them  for 
Aar  expenses,  exertions,  and  loss  of  time  in  or  towards  such  appre- 
lieiision,"  this  provision  does  not  extend  to  the  court  of  quarter  ses* 
■ionSy  except  in  the  offence  of  receiving  stolen  property,  knowing  it  to 
imfe  been  stoleii. 

Co$ts  of  Persons  bound  aver  to  Prosecute,  or  give  Evidence  in  Pro^ 
w^cmtums  of  certain  Misdemeanours  fallowed,  though  no  Bill  preferred,] 
— The  23rd  section  of  7  G.  IV.  c.  64,  empowering  the  court  to  grant 
tlie  coats  of  the  prosecutor  and  witnesses  in  certain  cases  of  misde* 
meanour,  is  wholly  new.     It  enacts,  **  That  where  any  prosecutor  or 
«3ther  person  shall  appear  before  any  court  on  recognizance  or  sub- 
poena, to  prosecute  or  give  evidence  against  any  person  indicted  of — 
any  assault  with  intent  to  commit  felony ; 
any  attempt  to  commit  felony ; 
any  riot ; 

any  misdemeanour  for  receiving  any  stolen  property,  knowing  the 
same  to  have  been  stolen ; 

any  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer ; 
any  neglect  or  breach  of  duty  as  a  peace  officer; 
any  assault  committed  in  pursuance  of  any  conspiracy  to  raise  the 
nte  of  wages ; 

knowingly  and  designedly  obtaining  any  property  by  false  pre- 
tences; 
wilful  and  indecent  exposure  of  the  person  (y) ; 
wilful  and  corrupt  perjury,  or  of  subornation  of  perjury ; — 
every  such  court  is  hereby  authorized  and  empowered  to  order  pay- 
iiient  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the 
prosecution,  together  with  a  compensation  for  their  trouble  and  loss  of 


(y)  Bat  this  is  otherwise,  if  the  ex.  ,  8  Ad.  &  E.  589 ;  3  N.  &  P.  637. 

^osnre  is  charged  as  done  with  a  view  to  N,  B.  There  was  a  count  for  a  common 

incite  another  man  to  commit  with  the  assault, 
defendant  an  unnatural  crime^  Rey.  v. 
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time,  in  (he  same  manner  aa  courts  are  hereinbefbre  uitboriied  tad 
empowered  to  order  the  same  in  cases  of  felony  ;— 

and  although  no  bill  of  indictment  be  preferred,  it  shall  ttiU  be 
lawful  for  the  court,  where  any  person  sliall  have  bmtd  _fide  stterNhd 
the  court  in  obedience  to  any  recognJance,  to  order  payment  of  the 
expenses  of  such  person,  together  with  a  compensation  for  his  or  bs 
trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of  Moaj, 
provided  that,  in  cases  of  misdemeanour,  the  power  of  ordeiii^  tbe 
payment  of  expenses  and  compensation  shall  not  extend  to  the  attml- 
ance  before  the  examining  magistrate." 

Where  an  indictment  for  a  misdemeanour  is  removed  by  cn-furaji, 
and  tried  at  nuiprius,  the  prosecutor  and  witnesses  are  not  entitled  to 
costs  under  this  statute  (z). 

Mode  of  procuring  Order  for  Payment  of  Costs  of  Proseefltn 
and  Witnesses.] — ^Tbe  manner  in  which  orders  granted  by  the  nxnt 
under  these  proviuons  are  to  be  made  out,  is  regulated  by  7  G.  IV.  c. 
64,  which  enacts  by  sect.  24,  "  That  every  order  for  payment  to  my 
prosecutor,  or  other  persou  as  aforesaid,  shall  be  forthwith  made  ost 
and  delivered  by  the  proper  officer  of  the  court  unto  such  proucitix 
or  other  person,  upou  being  paid  for  the  same  the  sum  of  It.  fbc  lb 
prosecutor,  and  6d.  for  each  other  person,  and  no  more ;  and,  eiapt 
in  the  cases  hereinafter  provided  for,  shall  be  made  upon  tbe  truton 
of  the  county,  riding,  or  di?ision  in  which  the  otfeoce  shall  have  been 
committed,  or  shall  be  supposed  to  have  been  committed,  who  is  beiebj 
authorized  and  required,  upon  sight  of  every  such  order,  forthwidi  to 
pay  to  the  person  named  therein,  or  to  any  one  duly  autbortted  to 
receive  the  same  on  his  or  her  behalf,  tbe  money  in  such  order  oen- 
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where  the  attorney  had  torn  off  that  part  of  the  order  which  contained 
the  detail,  the  treasurer  was  justified  in  refusing  to  pay,  though  that 
pwrt  of  the  same  sheet  of  paper  which  ordered  the  payment  of  an  ag^ 
gregate  sum  was  shown  him  (a). 

Where  a  treasurer  on  whom  an  order  had  been  made  to  pay  the 
expenses  of  a  prosecution  for  a  riot  (being  a  misdemeanour  within  7 
G.  IV.  c.  64,  s.  23),  refused  to  do  so  on  the  ground  that  the  party, 
diough  bound  over  to  prosecute  at  the  sessions,  yet  obtained  circuit 
tabpoenas  for  the  witnesses,  and  preferred  his  bill  at  the  assizes ;  it  was 
held  that  a  mandamus  would  not  lie  to  compel  him,  and  that  the 
remedy  was  by  indictment  for  disobeying  the  order  (b).  In  the  same 
case,  it  was  doubted  whether  the  expenses  of  a  prosecutor  can  be 
awarded  under  that  section,  unless  he  has  been  bound  over  to  prose- 
cute ;  but  it  was  held,  that  witnesses  attending  at  assizes  on  subpoena 
were  clearly  entitled  to  theirs. 

Costs  where  the  Offence  was  committed  in  Boroughs  or  other 
limited  Jurisdictions.] — Where  offences  are  committed  in  jurisdictions 
which  do  not  contribute  to  the  county  rate,  they  are,  by  7  G.  IV.  c. 
64y  8.  25,  made  payable  either  out  of  the  local  fund  applicable  to  the 
purposes  of  tlie  county  rate ;  or,  if  there  be  no  such  fund,  out  of  the 
poor-rates.  In  the  former  case,  the  order  is  to  be  directed  to  the 
treasurer  of  the  fund ;  in  the  latter,  to  the  parish  officers. 

Sums  ordered  to  be  paid  under  the  above  enactment  in  respect  of 
offences  committed  in  a  borough  in  which  a  court  of  separate  quarter 
sessions  is  holden,  shall  be  paid  out  of  the  borough  funds  (c). 

Regulation  of  the  Rates  of  Allowance,] — For  the  regulation  of  the 
rate  of  allowance,  it  is  enacted  by  7  G.  IV.  c.  64,  s.  26,  "  That  it 
shall  be  lawful  for  the  justices  of  the  peace  of  any  county,  riding,  or 
division,  or  of  any  liberty,  franchise,  city,  town,  or  place,  chargeable 
with  costs  and  expenses  under  the  provisions  aforesaid,  in  quarter 
sessions  assembled,  to  establish  and,  from  time  to  time,  to  alter  such 
regulations,  as  to  the  rate  of  any  costs  and  expenses  thereafter  to  be 
allowed  by  virtue  of  this  act,  as  to  them  shall  seem  just  and  reason- 
aUe ;  which  regulations,  having  received  the  approbation  and  signa- 
ture of  one  justice  of  gaol  delivery,  or  of  great  sessions  for  the  county 
wherein  any  such  regulations  shall  have  been  established,  shall  be  bind- 
ing on  all  persons  whatsoever." 
«  '  —  ^— ^^— ^— — ^— ^^— ^ 

(a)  Reg,  ▼.  JoneM,  before  eleven  of  the  Nev.  ft  Man.  101 .  See  R,  ▼.  Briitow, 
fifteen  jndgei,  9  Trin.  1840,  8  C.  &  P.  4  M.  &  S.  515  ;  2  M.  &  S.  80 ;  2  B.  & 
405 ;  2  Mood.  C.  C.  8.  C.  Aid.  646. 

(b)  R,  T.  /cyet,  3  Ad.  &  E.  416 ;  3  (e)  5  &  6  W.  IV.  c.  76,  m.  113, 117. 


94«  cow*. 

Cotti  in  Pmeculiaiu  for  net  Repairing  HIgkmayM.} — It  pmeci- 
ticma  for  the  non-repab  of  highways,  if  onknd  by  tpecial  mBODi, 
wbere  the  obligaiion  to  repkir  is  disputed,  the  coitt  of  the  piotecutiu 
uid  necessary  witnesaea  shall  be  directed  by  the  jadge  or  cmrt  of 
quBrter  BetBlotiB  before  whom  it  is  tried,  to  be  paid  out  of  the  highwij 
nte(c).  By  13  G.  III.  c.  78,  s.  64  (now  repealed  by  5  &  6  W.  IV. 
c.  50,  8.  I),  it  was  enacted,  "the court  before  which  br indictmui « 
preaentment  shsll  be  tried  for  net  repairing  highways,  migfat  mi 
costs  to  the  prosecuter,  to  be  paid  by  the  defendant,  if  it  tppnn^ 
that  fhfl  defence  was  Jrimtout ;  or  migitt  award  costs  to  the  defendnt, 
to  be  paid  by  the  prosecator,  if  it  appeared  th«t  such  prosecntion  *■■ 
vexatious."  On  this  act  it  wai  held,  that  the  granting  or  refonl  tl 
the  certificate  was  wholly  in  the  discretion  of  the  conrt  or  jadje, 
before  whom  the  indictment  or  presentment  was  tried;  and  tbil, 
on  a  removal  by  certiorari,  the  court  above  could  not  inleifcre  tt 
supply  what  had  been  omitted  {d).  It  was  not  necessary  that  the  oa- 
tificate  should  award  costs  in  express  terms,  if  it  was  stated  on  Ik 
back  of  the  record  that  the  defence  was  frivobos,  or  the  prosecutioa 
vexatious  (e). 

But  such  defendants,  when  acquitted,  cannot  now  obtain  cats; 
for  by  5  &  6  W.  IV,  c.  50,  s.  98,  it  is  lawful  for  the  court  before 
which  any  indictment  shall  be  preferred  for  not  repairing  high«nys,lti 
award  coats  to  the  prosecutor,  to  be  paid  by  the  person  so  indicted,  if 
it  shall  appear  to  the  said  court  that  the  defence  made  to  such  indict- 
ment was  frivolous  or  vexatious.  Where  an  indictment  for  not  repiit* 
ing  a  turnpike  road  was  preferred  at  quarter  settions,  and  removed  bj 
cartiorari  into  the  queen's  bench,  that  court  may  (by  this  ssdisa] 
awar(l  tlie  prosecutor  costs  incurrtd  hc/nre  the  removal  of  (be  imlkt- 
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fnifltees  of  a  tnmpike,  thoagh  the  indictmeat  was  originally  preferred 
at  the  assizes,  and  afterwards  removed  by  certiorairi  (j), 

m 

CosiM  in  Prosecution  of  Nuisances  in  working  Sieam-enffines  noi 
mmployed  in  working  Mines^  smelting  Ores,  or  manufacturing  their 
Produce.]— Costa  in  the  prosecution  of  nuisances  *' arising  from  the 
improper  construction,  as  well  as  from  the  negligent  use  of  furnaces 
eiiployed.  m  the  workiug  of  engines  by  steam/'  have  also  been  the 
nbiect  of  particular  provision.  By  1  &  2  6.  IV.  c.  41,  reciting  the 
eviiv  that  the  expense  of  prosecution  has  deterred  parties  from  seeking 
the  remedy  given  by  law,  it  is  enacted,  '*  That  it  shall  and  may  be 
kwfiil  for  the  court  by  which,  judgment  ought  to  be  pronounced  ia 
caae  of  conviction  on  aay  such  indictment,  to  award  such  costs  as 
■ball  be  deemed  proper  and  reasonable  to  the  prosecutor  or  prose* 
cvton,  to  be  paid  by  the  party  or  parties  convicted,  such  award  to  be 
Bttde  cither  before  or  at  the  time  of  passing  final  judgment,  as  to  the 
eonrt  may  seem  fit.*'  But  by  the  third  section  it  is  provided  that  this 
provision  shall  not  extend  **  to  the  owners  or  proprietors  or  occupiers 
of  fnmaces  of  steam  engines  erected  solely  for  tlie  purpose  of  working 
nunes  of  different  descriptions,  or  employed  solely  in  the  smelting  of 
and  minerals,  or  in  the  manufacturing  of  tlie  produce  of  such 
or  minerals,  on  or  immediately  adjoining  the  premises  where  they 
are  raised." 

Prosecution  of  Disorderly  Houses  by  Officers.]— Tht  statutes 
giving  costs  to  parish  officers  and  constables  proseeuting  the  keepers 
of  disorderly  houses  on  the  requisition  of  the  inhabitants,  are  not  re- 
pealed by  the  recent  act,  but  still  remained  governed  by  58  G.  III. 
e.  70,  ss.  7—10;  dierefore,  such  prosecutors  are  still  entitled  to  costs 
under  those  enactments. 

3idly.  Of  Costs  in  Appeals  against  Poor- Rates], —By  17  G.  II.  c. 
38,  s.  4,  '*on  appeals  against  poor-rates,  the  court  may  award  reason^ 
able  costs  to  either  party."  But  the  appeal  must  be  actually  entered 
and  determined^  to  authorize  them  to  give  costs,  for  that  is  made  a 
condition  precedent  by  the  statute.  Thus,  where  a  party  gave  notice 
of  his  intention  to  appeal  against  a  rate  at  the  next  quarter  session, 
but  on  the  day  before  the  session  countermanded  his  notice,  and  the 
parish  moved  for  costs  on  the  ground  of  the  expense  they  had  been 


0)  R'  ▼.  Papworth  Upper  [Ink,),  2  East,  413. 
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put  to  ia  preparing  to  luppoit  the  rate,  the  court  of  Kts'ton  tboogiil 
they  had  do  power  to  award  them,  aa  the  appeaJ  had  never  been  tned; 
and  of  thia  opinion  wai  the  court  of  queen's  bench  on  (he  qaotkn 
being  lubmitted  to  them(i).  It  seems  that  the  court  of  quarter 
sessioDB  have  always,  where  an  appeal  is  beard,  a  discretion  to  giut 
costs  or  refuse  them(/). 

4thly.  Of  Coili  OH  Appeals  against  Orders  of  Removal,  vktiitr 
Prostcvted  afler  Notice  or  not.} — In  cases  of  appeal  against  ordtn 
of  remoYsl,  it  is  enacted  (m),  "  That  the  justices  in  session,  npoa 
proof  being  made  before  them  of  notice  havini^  been  given  of  sst 
such  appeal,  by  the  proper  officers,  to  the  churchwardens  or  orasecn 
of  any  parish  or  place,  (though  they  did  not  afterwards  [tfosecate  sad 
appeal,)  shall,  at  the  same  setsbn,  order  to  the  party  in  whose  bebsV 
such  appeal  shall  be  determined,  or  to  whom  such  notice  shall  appe*i 
to  have  been  given,  such  costs  and  charges  in  the  law  as  by  the  aid 
justices,  in  their  discretion,  shall  be  thought  most  reasonable  and  jort; 
to  be  paid  by  the  churchwardens,  overseers,  or  any  other  penoos, 
against  whom  such  appeal  shall  be  determined,  or  by  the  ptnoo 
that  did  give  such  notice :  and  if  the  person  ordered  to  pay  tudi 
costs  shall  live  out  of  the  jurisdiction  of  such  court,  any  joitiee 
where  such  person  shall  inhabit,  shall,  on  request  to  him  made,  sad 
a  true  copy  of  the  order  for  the  payment  of  such  costs  produced,  ud 
proved  by  some  credible  witness  on  oath,  by  his  warrant,  cauM  tht 
same  to  be  levied  by  distress,  and  if  no  such  distress  can  be  had.dill 
commit  such  person  to  the  common  gaol,  there  to  remain  by  the  space 
of  twenty  days." 

ling  thia  cnnclment,  Jt  has  been  decided  ilia 
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and  may 9  if  they  think  fit,  order  and  direct  the  parish  against  which 
the  same  shall  be  decided,  to  pay  to  the  other  such  costs  (jp)  and 
charges,  as  may  to  such  court  appear  just  and  reasonable,  and  shall 
certify  the  amount  thereof (r);  and  in  case  the  overseers  of  the  poor  of 
the  parish  liable  to  pay  the  same,  shall,  upon  demand,  and  upon  the 
production  of  such  certificate,  refuse  or  neglect  to  pay  the  same,  the 
amount  thereof  may  be  recovered  from  such  overseer  in  the  same 
manner  as  any  penalties  or  forfeitures  are  by  this  act  recoverable 
(t.  €,  by  s.  99,  by  distress,  or  in  default  thereof  by  imprisonment  for 
not  exceeding  three  calendar  months),  unless  the  sum  be  sooner  paid. 

Casts  where  Orounds  of  Appeal  frivolous.] — By  4  &  5  W.  IV. 
c.  76y  s.  83,  if  either  of  the  parties  includes  in  the  order  or  statement 
(piz.  of  the  g^unds  of  appeal),  sent  as  thereinbefore  (s.  81)  directed, 
any  grounds  of  removal  or  appeal  which  shall,  in  the  opinion  of  the 
justices  determining  the  appeal,  be  frivolous  and  vexatious,  such  party 
shall  be  liable,  at  their  discretion,  to  pay  the  whole  or  any  part  of  the 
costs  incurred  by  the  other  party  in  disputing  any  such  grounds ;  such 
costs  to  be  recovered  in  the  manner  directed  by  s.  82,  as  to  the  other 
costs  incurred  by  reason  of  such  appeal. 

5thly.  Of  Costs  of  Maintenance  on  an  Order  of  Removal,] — By  9 
O.  I.  c.  7,  s.  9,  **  for  the  preventing  of  vexatious  removals,"  if  the 
quarter  sessions  upon  an  appeal  before  them  there  had  concerning  the 
settlement  of  any  poor  person,  determine  in  favour  of  the  appellant, 
that  such  poor  person  or  persons  was  or  were  unduly  removed,  then 
the  same  quarter  sessions  shall  order,  and  award  to  such  appellant,  so 
mnch  money  as  shall  appear  to  them  to  have  been  reasonably  paid 
by  the  parish,  or  other  place,  on  whose  behalf  such  appeal  was  made, 
for  or  towards  the  relief  of  such  poor  person  or  persons,  between  the 
time  of  such  undue  removal,  and  the  determination  of  such  appeal ; 
such  money  to  be  recovered  as  by  8  &  9  W.  III.  c.  30,  s.  3  pre- 
scribed. 

Notice  of  Pauper  being  Chargeable.] — It  has  been  since  enacted  (s), 
that  the  parish  to  which  any  poor  person,  whose  settlement  shall  be  in 


(jg)  Thii  does  not  indade  costs   of  mandamut  to  enforce  a  certificate  made 

tbe  day  where  the  appeal  is  entered  and  by  a  recorder  under  this  section.     The 

respited,  H.   t.   Monmouthshire  (Ju4*  amount  of  costs  was  not  fixed  till  after 

Heet),  1  B.  &  Adol.  897.  the  sessions  had  ended.  The  rule  stands 

(r)  In  Reg.  t.  Long,  E»q.  Nov.  24,  for  argument  in  Easter  term,  1841. 

1840,  Patteaam,  J.,  granted  a  rule  for  a  («)  4  &  5  W.  IV.  c.  76,  s.  84. 

3  P 
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question  at  the  time  of  granting  relief,  shall  be  admitted  or  fioiU^  ad- 
jud^  to  belong,  ■hall  be  chargeable  with,  and  liable  to  pay,  the  cofU 
and  expense  of  the  relief  and  maintenance  of  such  poor  penon;  ud 
■uch  costs  and  expenses  may  be  recnrered  against  sach  parish  in  tbe 
same  manner  as  anj  penalties  or  forfeitures  are  by  this  act  recorer 
able:  provided  alirays,  that  such  parish,  if  not  the  parish  granliB; 
such  relief,  shall  pay  to  the  parish  by  which  such  relief  shall  be 
granted,  the  casta  and  expenses  of  such  relief  and  maintcnanx, 
from  such  time  only  as  notice  of  such  |K>or  person  having  becwM 
chai^eable  shall  have  been  sent  by  such  relieving  parish,  to  tlx 
parish  to  which  such  poor  person  shall  be  so  admitted  or  6aillT 
adjudged  to  belong:  provided  always,  that  no  charges  or  expentti 
of  relief  or  maintenance  shall  be  recoverable  under  a  suspescM 
order  of  removal,  unless  notice  of  such  order  of  removal,  wiik  i 
copy  of  the  same,  and  of  the  examination  on  which  such  oria 
was  made,  shall  have  been  given  within  ten  days  of  luch  oida 
being  made  to  the  overseers  of  the  poor  of  the  parish  to  whom  ncli 
Older  is  directed. 

Conditional  Allowance  of  MainfenatKe  bad.} — Ad  order  of  k- 
moval  by  Justices  was  quashed  by  the  session  "  for  informality,"  lod 
they,  on  the  presumption  that  another  valid  one  would  be  mtdt, 
ordered  the  costs  of  maintenance  from  the  time  of  the  remonl,  to 
abide  the  event  of  the  cause,  in  case  the  removing  parish  tfaonld  ob- 
tain another  order.  But  this  order,  at  to  cosH,  was  quashed  by  tht 
court  of  queen's  bench,  because  justices  in  sesaion  must  either  gin  at 
refuse  costs  at  the  time  when  they  make  their  order  (r). 
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Maintenance  ascertained  by  others^  and  Judgment  given  by  the 
Court  accordingly  J] — ^The  court  of  quarter  sessions,  as  has  been  ob- 
served in  a  previous  chapter,  cannot  delegate  their  authority  to  any 
other  person  ;  but  it  is  not  unusual,  after  allowing  a  reasonable  main- 
tenance according  to  the  statute,  to  direct  tliat  the  expenses  which 
have  been  incurred  in  maintaining  tlie  pauper,  shall  be  ascertained 
before  the  clerk  of  the  peace,  and  reported  by  him  to  the  court  (v), 
who  thereupon  during  their  sitting,  or  at  an  adjournment,  will  make 
their  order  for  the  payment  of  a  smn  certain. 

Costs  and  Charges  on  Suspension  of  an  Order  of  Removal  to  be 
paid  by  the  Parish.] — It  seems  that  formerly  paupers  were  often  re- 
moved during  the  time  of  their  sickness,  to  the  great  danger  of  their 
lives.  The  statute  of  1795  (u;),  reciting  this  evil,  enacts  that  'Hn 
case  any  poor  person  shall  be  brought  before  any  justice  of  the  peace, 
for  the  purpose  of  being  removed  from  the  place  where  he  or  she  is 
inhabiting,  by  virtue  of  any  order  of  removal,  and  it  shall  appear 
to  tlie  said  justices  that  such  poor  person  is  unable  to  travel,  by 
reason  of  sickness  or  other  infirmity,  or  that  it  would  be  dangerous 
for  him  or  her  so  to  do,  the  justices  making  such  order  of  removal 
are  required  and  authorized  to  suspend  the  execution  of  the  same, 
until  they  are  satisfied  that  it  may  safely  be  executed,  without 
danger  to  any  person  who  is  the  subject  thereof; — which  suspen- 
sion of,  and  subsequent  permission  to  execute,  the  same,  shall  be 
respectively  indorsed  on  the  said  order  of  removal,  and  signed  by 
inch  justices. 

**  And  the  charges  proved  on  oath  to  have  been  incurred  by  such 
laspension  of  any  order  of  removal,  may,  by  the  said  justices,  be 
directed  to  be  paid  by  the  churchwardens  and  overseers  of  the  parish 
or  place  to  which  such  poor  person  is  ordered  to  be  removed,  in  case 
any  removal  shall  take  place,  or  in  case  of  the  death  of  such  poor 
person  before  the  execution  of  such  order. 

On  Non-payment  and  no  Notice  given  of  Appeal,  to  be  Levied  by 
Distress  and  Sale,] — **  And  {x)  if  the  churchwardens  or  overseers  of 
the  parish,  township,  or  place,  to  which  the  order  of  removal  shall  be 
made,  or  any  or  either  of  them,  shall,  upon  the  removal,  or  death,  of 
such  poor  person  ordered  to  be  removed,  refuse  or  neglect  to  pay  the 


(v)  J{.  ▼.  Sweet,  9  East,  25.     See  R.  (w)  35  G.  III.  c.  101,  s.  2. 

V.  Higgim,  5  Ad.  &  E.  554  ;  1  Ne?.  (x)  Id.  (continued). 

h  Per.  50 ;  and  2  Nol.  4th  ed.  574. 
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laid  charges  within  three  days  after  demand  thereof,  and  dull  not 
within  the  same  Ume  give  notice  of  appeal,  as  u  hereinafter  meDttoDcd, 
it  shall  be  lawful  for  one  justice,  hj  warrant  under  his  hand  and  ki1, 
to  cause  the  m<Hiey  mentioned  in  such  order  to  be  levied  by  dittrai 
and  sale  of  the  goods  and  chattels  of  the  person  or  persons  so  ntutitf 
or  neglecting  payment  of  the  same,  and  also  such  costs  attending  tk 
same,  not  exceeding  forty  shillings,  as  such  justice  shall  direct ;  utd  if 
the  palish,  township,  or  place,  to  which  the  remoral  is  made,  or  *u 
ordered  to  be  made,  before  the  death  of  such  person  as  aforesaid,  be 
without  the  jurisdiction  of  the  justice  issuing  the  warraot,  tbea  Mck 
warrant  shall  be  transmitted  to  any  justice  having  junsdictioD  witb 
such  parish,  township,  or  place,  who  upon  receipt  thereof  is  to  iodnw 
the  same  for  execution. 

Where  the  Stttn  exceeds  20/.  an  Appeal  to  Settiotu,  where  it  MOftt 
diminished.} — "  But (x)  if  the  sum  so  ordered  to  be  paid.QMacaHiJ 
of  such  costs,  exceeds  the  sum  of  20/.  the  party  ^grieved  may  i^kiI 
to  the  next  general  or  quarter  session,  as  tkey  may  do  against  lam^ 
qf  removal ;  and  if  the  session  be  of  opinion  that  the  sum  so  awinbd 
be  more  than  of  right  ought  to  have  been  directed  to  be  paid,  tedi 
court  may  strike  out  the  sum  contained  in  the  said  order,  and  iueft 
the  sum  which,  in  their  judgment,  ought  to  be  paid ;  and  in  every  ssdi 
case  the  said  court  shall  direct  that  the  said  order  so  amended  sbsltte 
carried  into  execution  by  thejustices,  by  whom  it  was  originally msde, 
or,  incase  of  the  death  of  either  of  them,  by  snch  other  justices  ssik 
court  shall  direct," 
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3rdly.  That  the  clause  respecting  the  appeal  against  the  charges  is 
to  be  thus  understood ;  if  the  party  aggrieved ,  and  intending  to  appeal 
^;ain8t  the  charges,  gives  notice  of  such  appeal  within  the  three  days 
after  demand,  he  is  relieved  from  the  inconvenience  of  a  distress;  but 
if  be  do  not  give  the  notice  within  the  three  days,  he  does  not  thereby 
loie  his  right  of  appeal,  which  is  given  to  him  on  the  same  terms  as  an 
appeal  against  an  order  of  removal  (a). 

4thly.  That,  by  stat.  3  W.  &  M.  c.  1 1,  s.  9,  which  gives  the  appeal 
tgttinst  removals  to  the  party  aggrieved,  there  could  be  no  grievance 
to  the  parish  to  which  the  order  of  removal  was  made,  till  it  was 
actually  executed;  yet,  as  35  G.  111.  c.  101,  enables  the  justices  to 
give  the  costs  of  such  suspension,  though  the  pauper  die  before  the 
order  be  executed,  a  grievance  arises  in  consequence  of  such  costSf  so 
directed  to  be  levied  on  the  said  parish,  if  the  pauper  was  not  settled 
there,  though  such  grievance  has  grown  out  of  a  subsequent  statute  on 
the  same  subject  matter,  and  the  right  of  appeal  attaches  against  the 
iospeiided  order  of  removal,  and  the  subsequent  order  for  costs,  not- 
withstanding the  death  of  the  pauper  before  he  was  actually  removed, 
and  though  the  costs  were  under  20/. ;  for  such  right  of  appeal  arises 
vpon  the  determination  of  the  justices  respecting  the  settlement  of  the 
paaper  (i). 

Where  any  Order  of  Removal,  S^c.  shall  be  suspended,  any  Justice 
far  the  Place  mag  Order  the  same  to  be  executed,  Sfc] — By  stat  49 
O.  III.  c.  129,  reciting  (and  incorrectly)  the  1st  and  2nd  sections  of 
atat.  35  G.  III.  c.  101,  it  is  enacted,  *'  That  in  all  cases  wherever  the 
execution  of  any  order  of  removal  [or  of  any  vagrant  pass]  (c)  shall  be 
hereafter  suspended,  by  virtue  of  the  said  recited  act,  it  shall  be  lawful 
for  any  other  justice  or  justices  of  the  peace  of  the  county  or  other 
jurisdiction,  within  which  such  removal  or  pass  shall  be  made,  to  direct 
and  order  that  the  same  shall  be  executed ;  and  to  direct  the  charges, 
to  be  incurred  as  aforesaid,  to  be  paid,  and  to  carry  into  execution 
any  such  amended  orders  as  aforesaid,  as  fully  and  effectually  to  all 
intents  and  purposes  as  the  said  respective  powers  and  authorities  can 
or  may  be  executed  by  the  said  justices  who  shall  make  any  such 
order  of  removal  [or  by  the  justice  who  shall  grant  any  such  pass]  (c), 
as  aforesaid." 


(a)  R.  T.  Bnuifitrd,  9  East,  97.  (c)  Now  abolished  with  few  ezcep- 

{b)  JS.T.  Si,Mmy'la'Bonne,  13  East,      tiona  ;  see  tit.  VagrmU,  ante, 
51. 
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Computation  of  Time  for  Apptaling  against  Order  for  Cotit  «f 
Maintenance,  or  Sutpended  Order  of  Removal.] — When  the  eiecatioo 
of  any  such  order  of  removal  shall  be  luspended,  the  time  of  appealiBg 
against  such  order  shall  be  computed  accordiDg  to  the  roles  whiiji 
govern  other  like  caaea,  from  the  time  of  serving  such  order,  uil 
not  from  the  time  of  making  soch  removal  under  and  by  viitne  of  the 
same  {d). 

To  prevent  Separating  Htuband  and  Wife,  SfC. — Order  of  Remaed 
Suspended  in  case  ofSickneu,  may  be  extended  to  other  Perttntf 
the  sane  Family.] — And  "  in  order  to  avoid  any  preteoce  for  fiwciblj 
separating  husband  and  wife,  or  other  persons  nearly  connected  «ilk, 
or  related  to,  each  other,  and  who  were  living  together  as  one  &ih1j 
at  the  time  of  any  order  of  removal  made,  or  vagrant  past  ptavi, 
doring  the  dangerous  sickness  or  other  infirmity  of  any  one  or  noR 
of  such  family,  on  whose  account  the  execution  of  such  order  of  rt- 
moval,  or  vagrant  pass,  was  suspended  ;"  it  is  enacted,  "  That  irbcR 
any  order  of  removal,  or  vagrant  pass,  shall  be  suspended,  by  liitiK  of 
this,  or  of  the  said  recited  act,  on  account  of  the  dangerous  sicksai 
or  other  infirmity  of  any  person  or  persons  thereby  directed  to  be  R- 
moved  or  passed,  the  execution  of  such  order  of  removal,  or  vagnU 
pass,  shall  also  be  suspended  for  tlie  same  period  with  respect  to  enrj 
other  person  named  therein,  who  was  actually  of  the  same  hcnidwld 
or  family  of  such  sick  or  infirm  person  or  persons,  at  the  time  olttA 
order  of  removal  made,  or  pass  granted  "  (e). 

This  principle  of  not  separating  the  wife  from  the  husband,  wis  ti- 
hered  to  in  a  case  where  he  was  in  prison  for  debt,  in  the  paridi  wtot 
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to  any  other  magistrates  acting  for  the  said  district,  and  for  the  said 
magistrates,  upon  such  report,  to  adjudge  the  settlement  of  the  said 
pauper,  and  make,  and  suspend,  the  order  of  removal  as  fully  and 
cfiectually,  to  all  intents  and  purposes,  as  if  the  said  pauper  had 
appeared  before  the  magistrates  "  (g), 

6.  Of  Costs  of  Appeal  cLgainst  Accounts  of  Parish  Officers^  and 
against  Disallowance  of  Items  in  their  Accounts.] — It  has  been  ob- 
aenred  before,  that  stat.  43  Eliz.  c.  2  gives  an  appeal,  indefinite  in 
point  of  time,  to  the  quarter  sessions  against  overseers'  accounts ;  and 
that  17  G.  IL  c.  38  gives  a  similar  appeal,  but  confines  it  to  the  next 
session,  and  accompanies  it  with  an  authority  to  order  costs  to  either 
party.  So  where  items  in  accounts  of  parish  officers  are  reduced  or 
disallowed  by  special  sessions,  and  they  appeal  to  the  quarter  sessions 
against  such  reductions,  &c.  the  quarter  sessions  may,  *'  if  they  think 
fit,  make  an  order  that  such  churchwardens  and  overseers  shall  have 
the  costs  incurred  by  them  defrayed  out  of  the  poor- rates  of  the  parish 
or  place  "  (A). 

Costs  under  Vagrant  Act. — Prosecutions  for  Third  Breach  of  Public 
House  Licenses. — Of  Justices  whose  Acts  are  reversed  on  Appeal.] — 
The  quarter  sessions  have,  under  the  vagrant  act,  express  power  to 
grant  costs  to  parties  bound  over  by  a  justice  to  support  a  conviction 
^[ainst  a  party  convicted  as  an  incorrigible  rogue,  on  the  trial  of  an 
appeal  against  such  conviction  (t).  And  under  the  alehouse  licensing 
act,  9  G.  IV.  c.  61,  where  peace  officers  are  bound  to  prosecute  at 
sessions  parties  charged  with  a  third  breach  of  the  terms  of  their 
licenses,  their  expenses  are  (by  sect.  22)  to  be  paid  out  of  the  county 
rates.  And  by  sect.  29,  the  expenses  of  justices,  whose  acts  are 
appealed  against  and  reversed,  may,  if  the  court  see  fit,  be  paid  from 
the  same  source. 

An  attorney's  bill  for  business  done  at  quarter  sessions  is  taxable 
by  the  officers  of  the  queen's  bench  (j). 

(p)  49  G.  III.  c.  124,  8.  4.  (0  5  G.  IV.  c.  83,  s.  9. 

(k)  50  G.  III.  c.  49,  8.  2.     Seean/e,  (j)  Ex  parte  Wiliiams,  4  T.  R.  496. 

Aj^eai  againti  Overseerg'  Aeeountt.  See  id.  124  ;  9  fiing.  388  ;  Bame8, 122. 
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SECTION  V. 
Of  Ootlawrt. 
What  it  ».]— Outlawry  ii  a  punishment  inflicted  on  a  penon  fat 
contempt  and  contumacy,  in  refaaing  to  be  amennble  to  the  jmtketf 
that  court  which  hath  lawful  authority  to  call  hhn  before  them;  and  m 
thit  i>  a  crime  of  the  higheflt  nature,  being  an  act  of  rebellion  agaiul 
that  state  or  community  of  which  he  is  a  member,  >o  does  it  ta^ui 
the  party  to  divers  forfeiture!  and  disabilities.  This  process  lia  ii 
every  offence  more  heinous  than  a  forcible  trespass,  and,  as  it  sppean 
in  a  prosecution  for  any  crime  whatever  (A). 

Of  different  i>e»cri|)IwMM.]— But  the  law  distinguishes  between  oot 
lawries  in  capital  cases,  and  those  of  an  inferior  nature  ;  for  an  oat 
lawry  in  treason  and  felony  is  of  itself  an  attainder,  and  subject*  ih 
party  to  such  an  award  thereupon,  to  be  made  by  the  court  where  b 
is  brought,  as  is  provided  for  the  offence  for  which  he  is  indicted  in 
outlawed ;  for  the  law  interprets  the  party's  absence  a  sufficient  eri 
dence  of  bis  guilt,  and  without  requiring  further  proof  or  satisfactioD 
accounts  him  guilty  of  the  fact;  on  which  ensues  corruption  of  blood 
with  an  absolute  forfeiture  of  his  whole  estate  real  and  personal;  m 
many  men  who  never  were  tried  have  been  executed  upon  the  oat 
lawry  (/)■ 

Execution.}  —And  if  a  man  be  indicted  before  justices  of  the  pcan 
and  thereupon  outlawed,  and  be  taken,  and  committed  to  prison,  (h 
justices  of  gaol  delivery  may  awttrd  execution  of  this  prisoner,  for  the 
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Outlawry  was  pronoanced  ;  and,  therefore,  where  it  took  place  on  an 
indictment  for  a  crime  for  which  clergy  was  allowable  before  its  aboli- 
tioo,  the  party  outlawed  was  allowed  his  clergy,  in  the  same  manner 
as  a  party  convicted  by  verdict  or  confession  (n). 

It  is  said  by  Blackstone,  that  any  person  may  arrest  an  outlaw  on  a 
criminal  prosecution,  either  of  his  own  head,  or  by  writ  or  warrant  of 
utlagatum^  in  order  to  bring  him  to  punishment  (o). 


Fnm  what  Courts  Procett  of  Outlawry  may  issue  J] — ^It  is  clear 
that  the  courts  at  Westminster  may  issue  process  of  outlawry,  and 
that  the  court  of  queen's  bench,  either  upon  an  indictment  originally 
taken  there,  or  removed  thither  by  certiorari^  may  issue  process  of 
capiat  or  exigent  into  any  county  of  England,  upon  a  non  est  inventus 
letnmed  by  the  sheriff  of  the  county  where  the  party  is  indicted,  and  a 
testatum  that  he  is  in  some  other  county. 

And  also  justices  of  oyer  and  terminer  may  issue  a  capias  or  exigent 
(and  so  proceed  to  the  outlawry  of  any  person  indicted  before  them), 
ffirected  to  the  sheriff  of  the  same  county  where  they  hold  their  ses- 
sion, at  common  law ;  and  by  the  stat.  5  £.  III.  c.  II,  they  may  issue 
process  of  capias  and  exigent  to  all  the  counties  of  England,  against 
persons  indicted  or  outlawed  of  felony  before  them  (p). 

Bat  justices  of  gaol  delivery,  it  has  been  said,  cannot  regularly 
ivoe  capias  or  exigent^  because  their  commission  is  to  deliver  the  gaol 
of  the  prisoners  therein  being,  so  that  those  whom  they  have  to  do 
with  are  always  intended  in  custody  already  {q). 

Justices  may  proceed  in  Outlawry.) — And  justices  of  the  peace  in 
tleir  sessions  may  proceed  to  outlawry  in  cases  of  indictment  found 
before  them,  and  that  by  the  common  law ;  and  also  in  cases  of  popu- 
lar actions  by  the  statute  of  2  Jac.  I.  c.  4.  But  it  is  said  that  they 
Cannot  issue  a  capiat  utlagatum^  but  must  return  the  record  of  the 
Outlawry  into  the  king's  bench,  and  there  process  of  utlagatum  shall 
^ue  (r). 

Nevertheless,  it  has  been  holdeu  by  high  authority,  that  if  one  be 
Outlawed  before  justices  of  peace  upon  an  indictment  of  felony,  they 
^ay  award  a  capias  utlagatum ;  for  they  that  have  power  to  award 
process  of  outlawry,  have  also  power  to  award  a  capias  utlagatum^  as 
incident  to  their  authority  and  jurisdiction  (5). 

(»)  Hawk.  B.  2,  c.  33.  (r)  Dalt.  c.  192  ;  2  Hale,  52. 

(o)  4  Bla.  Cora.  320.  («)  12  Co.  103;  2  Hale,  199.     See 

Ip)  2  Hale,  198.  ante,  p.  602. 

(9)  Id.  ibid. 
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Exigent,  whal.} — Tlie  exigent,  which  is  the  immediate  precnnn 
of  outlawry,  ia  a  writ  which  lies  in  acttont  personal,  where  the  ddbd- 
ant's  person  cannot  be  found,  nor  goods  within  the  county  to  be  div 
trained;  also,  in  indictmenlt  of  treason  or  felony,  where  the  puljrii 
not  forthcoming,  and  on  all  indictments  for  trespass  vi  et  armii,  ui 
all  offences  of  a  higher  nature,  btit  not  on  those  of  an  inferior  kind. 
It  does  not  lie  on  any  offence  created  by  statute,  unless  specificiBj 
l^ven,  or  necetsarity  to  be  inferred  (f). 

This  process  lies  also  on  in/ormationt,  even  though  for  offeocei  ii 
which  there  is  no  actual  force,  as  libels  and  the  like  ;  for  the  force  ii 
not  the  criterion,  but  the  euormity  of  the  offenceiu). 

The  writ  is  directed  to  the  sberiff  to  proclaim  and  call  the  defendanl 
five  county  court  days,  one  immediately  following  tlie  other,  chaifin 
him  to  appear  upon  pain  of  outlawry.  If  he  come  not  at  the  Uil 
proclamation,  he  is  said  to  be  quinquiet  exactut,  and  is  then  outlaced 

Persons  under  Twelve  Years  of  Age.} — No  person  under  tweln 
years  of  age  can  be  outlawed,  because  that  was  the  eariiest  age  ai 
which  they  could  be  sworn  to  their  allegiance  in  the  torn  or  leet. 

Forfeiture.] — Outlawry  in  treason  gives  the  forfeited  lands  to  ih 
king,  but  in  felony  to  the  lord  of  whom  they  are  immediately  holden. 
The  bare  judgment,  without  the  return  thereof  of  record,  gires  m 
escheat.  But  it  must  be  returned  by  the  sheriff,  with  the  writ  ol 
exigent :  or,  it  must  be  removed  by  certiorari ;  for  the  county  courl 
not  being  a  court  of  record,  the  Judgment  given  by  the  coronet  io  it  ii 
not  matter  of  record  (c). 
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SECTION    VI. 

Op  Pardon. 

''The  King/'  says  Mr.'Justice  Blackstane^  ''  is  the  proper  person 
to  prosecute  all  public  offences  and  breaches  of  the  peace,  being  the 
person  injured  in  the  eye  of  the  law.  And  hence  arises  also  another 
brBOch  of  the  prerogative,  that  of  pardoning  offences ;  for  it  is  rea- 
toosble  that  he  only  who  b  injured  should  have  the  power  of  for- 
giving." (x). 

Extent  of  the  Royal  Authority  in  Granting  Pardons,] — And  it 
aeems  to  be  a  settled  rule,  that  the  king  may  pardon  any  offence  what- 
never,  after  it  is  committed,  whether  it  be  against  the  common  or 
statute  law,  so  far  as  the  public  is  concerned  in  it,  and  this  either  be- 
fare  the  attainder,  sentence,  or  conviction,  or  after  (y). 

But  the  king  cannot,  by  any  previous  license,  pardon,  or  dispensa-> 
tioD,  make  an  offence  dispunishable,  which  is  unlawful  in  itself,  as 
being  either  against  the  law  of  nature,  or  so  far  against  the  public 
good,  as  to  be  indictable  at  common  law ;  and  that  a  grant  of  this 
kind  is  plainly  against  reason  and  the  common  good,  and  therefore 
void  (z).  By  the  larceny  act,  it  is  made  lawful  for  the  king  to  extend 
Us  royal  mercy  to  any  person  imprisoned  by  virtue  of  that  act,  al- 
though he  shall  be  imprisoned  for  nonpayment  of  money  to  some  party 
other  than  the  crown  (a). 

It  is  also  expressly  enacted  by  statute,  that  **  no  dispensation  by  non 
obstante^  of,  or  to,  any  statute,  or  any  part  thereof,  shall  be  allowed ; 
but  that  the  same  shall  be  void  and  of  none  effect,  except  a  dispensa- 
tion be  allowed  in  such  statute  (5)." 

In  Releasing  Recognizances, 1 — If  one  be  bound  by  recognizance  to 
the  king  to  keep  the  peace  against  another  by  name,  and  generally  to 
all  other  lieges  of  the  king  in  this  case,  before  the  peace  be  broken, 
the  king  cannot  pardon  or  release  the  recognizance,  although  it  be 
made  only  to  him,  because  it  is  for  the  benefit  and  safety  of  his 
subjects  (c). 

In  Barring  Actions,] — Neither  can  the  king,  by  any  charter  what- 


(jr)  1  Bla.  Com.  269. 

(y)  Hawk.B.  2,  c.  37. 

(x)  Id.  ibid.;  2  Hawk.  c.  37,  s.  28. 


(a)  7  &  8  G.  IV.  c.  29,  s.  60, 
{b)  1  W.  &  M.  seas.  2,  c.  2. 
(c)  3  Inst.  238. 
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aoerer,  bar  any  right  ofentrj  or  actioD,or  anyl^al  iotereit  orbeorfl, 
actually  ti9itedia  the  auhjecl;  and  therefore  it  seems  clear,  tlitt  be 
cannot  bar  any  action  on  a  statute  by  the  party  ^ered  :  nor  eren  a 
popular  action  commenced  before  Am  pardon ;  for  ajier  an  utioa 
popular  is  brought,  the  king  can  but  discharge  his  own  part,  ind 
cannot  discharge  the  infonner'ipart,  because,  by  bringing  of  an  actioo, 
the  informer  has  an  interest  therein  (</). 

Yet,  before  the  action  is  brought,  the  king  may  discharge  the  wboie 
(unless  it  be  provided  to  the  contrary  by  the  act),  because  tbe  infanBcr 
cannot  bring  an  action  or  information  originally  for  his  part  only,  btt 
must  pursue  the  sUtute  (e). 

And  in  Staying  ProMscutioru.] — Neither  can  the  king  pardon  when 
private  interest  is  principally  concerned  in  the  prosecution  of  offenden. 
And  there  are  also,  in  some  cases,  even  where  the  king  is  sole  party, 
some  things  which  he  cannot  pardon  ;  such  as  common  nuisancet  for 
not  repairing  highways,  or  the  like :  for  although  the  prosecutioa  (w 
redress  and  reformation  thereof  is,  in  such  cases,  vested  in  the  king 
only,  to  avoid  multiplicity  of  suits ;  yet  this  offence  itself  savonrs  rwr 
of  the  nature  of  a  private  injury  to  each  individual  in  the  neigbbonr- 
hood,tbanof  a  public  wrong;  and  therefore  it  is  settled,  that  the  king 
cannot  pardon  either  the  nuisance  while  it  remains  unabated,  or  tbe 
suit  for  the  same,  because  such  pardon  would  take  away  the  ml} 
means  of  compelling  a  redress  of  it  {/). 

Thus  much  is  all  that  it  has  been  thought  necessary  to  introdnct, 
as  to  the  constitutional  right  of  the  crown  to  grant  pardons  in  the 
abstract.  On  the  other  points  of  view,  in  which  ao  prolific  a  sabjecl 
"        "      "  :ii(rji:ullv 
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A  pardon  is  grantable  of  common  right — first,  to  persons  found 
guilty  of  excusable  homicide ;  secondly,  to  certain  felons  and  other 
offenders  who  discover  their  accomplices ;  thirdly,  to  persons  to  whom 
the  queen  has  by  proclamation  promised  pardon. 

On  the  first  of  these  divisions  little  may  suffice,  especially  as  it 
relates  to  an  offence  not  commonly  brought  before  justices  in  ses- 
sion. 

By  the  statute  of  Gloucester,  6  Ed.  I.  c.  9,  it  is  enacted,  that,  '*  if 
it  be  found  by  the  country,  that  a  person  tried  for  the  death  did  it  in 
his  defence,  or  by  misfortune,  then  by  the  report  of  the  justices  to  the 
king,  the  king  shall  take  him  to  his  grace,  if  it  please  him." 

Although,  at  first  sight,  it  seems  to  be  implied  that  it  is  left  to  the 
discretion  of  the  king  whether  he  will  grant  a  pardon  in  such  a  case 
or  not ;  yet  it  is  settled  that  the  words, ''  if  it  shall  please  the  king" 
are  only  out  of  reverence,  and  were  not  intended  to  make  the  right  of 
the  subject  to  such  a  pardon  precarious  ;  it  has  therefore  been  long 
determined  that,  in  such  case,  a  pardon  is  grantable  of  right  (A). 

And  it  is  said,  that  upon  removing  the  record  by  certiorari,  he  shall 
hare  a  pardon,  and  writ  of  restitution  of  his  goods,  as  a  matter  of 
conrse  and  right,  only  paying  for  suing  out  the  same  (t). 

But  to  prevent  this  expense  in  cases  where  the  death  has  notoriously 
happened  by  misadventure,  or  in  self-defence,  the  judges  will  usually 
permit,  if  not  direct,  a  general  verdict  of  acquittal  (J), 

Pardons  to  Accomplices  under  Penal  Statutes, ^-^ Secondly,  pardons 
to  felons  and  others  who  discover  their  accomplices,  are  generally  pro- 
Tided  by  the  several  statutes  which  create  the  offences,  as  mala  pro- 
hibita^  or  which  regulate  the  mode  of  punishing  the  commission  of 
such  offences.  This  practice  was  first  introduced  in  the  reign  of  Wil- 
liam and  Mary  in  the  case  of  robbery  (A),  and  was  soon  followed  in 
that  of  Anne(/),  in  burglary,  house-breaking,  horse-stealing,  and 
shoplifting.  Most  of  the  subsequent  statutes,  which  have  introduced 
new  prohibitions,  or  have  provided  new  remedies  for  existing  offences, 
have  followed  the  example,  but  especially  those  respecting  the  coin, 
and  the  revenue. 

These  provbions,  however,  generally  relate  to  persons  who  are  at 
large,  and  who,  to  entitle  themselves  to  a  pardon,  as  matter  of  right, 
must  not  only  give  evidence  against,  but  must  actually  be  the  means 

(h)  Hawk,  li,  2,  c.  37,  8.  2.  (it)  4  &  5  W.  &  M.  c.  2. 

(0  Id.  ibid.  (/)  5  A.  c.  21. 

\j)  4  Bla.  Com.  188. 
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of  convicting  by  their  evidence,  otlier  offenders.  For  on  this  nijea 
it  hu  been  bolden.tbat  if  the  confession  of  the  accomplice  be  snchu, 
on  the  trial,  the  jury  give  no  credit  to,  or  it  be  a  partial  confeauon,  K 
gives  him  no  legal  right  toa  pardon  (m). 

Accomplices  compelled  to  Give  Evidence  tind  to  Receive  a  Pardim.] 
— Before  we  quit  this  particular  consideration  of  "pardon  by  ttaMt 
to  accomplices,"  it  may  be  useful  at  least  to  notice  one  instance  of 
the  extiaordtnary  extension  of  the  principle  introduced  by  the  Mtata 
we  have  adverted  to.  By  39  &  40  G.  III.  c.  106,  for  prerentii^ 
combinations  among  workmen,  in  secL  9,  it  is  enacted,  that  "  Ererj 
person  offending  (i.  e.  accomplice)  may  (equally  with  all  other  per- 
stHis)  be  compelled  ti  give  evidence  as  witness  on  bebalf  of  his  najtstj, 
or  the  informer,  upon  any  information  to  be  made  against  any  otber 
person,  &c. ;  and  in  all  such  cases,  every  person  having  given  hi*  evi- 
dence, as  aforesaid,  shall  be  indemnified." 

Pardons  by  Proclamation.} — Thirdly,  as  to  the  persons  to  whom 
the  king  has,  by  proclamation,  promised  his  pardon.  It  is  clear,  diat 
all  persons  to  whom  the  king  has,  by  special  proclamation  in  die 
Gazette,  or  otherwise,  promised  bis  pardon,  and  who  come  in  under 
the  royal  failb  and  promise,  have  a  right  to  a  pardon ;  so  clear,  in- 
deed, that  not  a  word  need  be  offered  on  the  subject ;  for  if  the  king 
have  the  right  of  pardoning  at  all,  the  pledge  of  his  mercy,  given  id 
the  authorized  furm  of  a  proclamation,  must  be  sufficient.  The  onlj 
doubt  that  can  ever  arise  on  the  subject  is,  where  persons,  appartttij 
entitled  by  their  ofRces  to  stipulate  for  a  pardon,  shall  have  been  m- 
duced,  by  the  obvious  benefit  of  discovery,  to  exceed  their  anthoritj; 
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First,  then,  of  pardons  of  grace  and  favour  to  individual  accom- 
plices, in  order  to  procure  the  conviction  of  some  principal  participa- 
tors in  the  offence. 

Justices*  Authority  to  indemnify  Accomplices  giving  King*s  Evi- 
dence.]— Blackstone  says,  ^*  It  has  been  usual  for  the  justices  of  the 
peace,  by  whom  any  persons  charged  with  felony  are  committed  to 
gaol,  to  admit  some  one  of  their  accomplices  to  become  a  witness  (or, 
it  is  generally  termed,  king's  evidence)  against  his  fellows ;  upon 
implied  confidence,  which  the  judges  of  gaol  delivery  have  usually 
countenanced  and  adopted,  that  if  such  accomplice  make  a  full  and 
^mplete  discovery  of  that,  and  of  all  other  felonies,  to  which  he  is 
examined  by  the  magistrate,  and  afterward  gives  his  evidence,  with- 
out prevarication  or  fraud,  he  shall  not  himself  be  prosecuted  for  that 
or  any  other  previous  offence  of  the  same  degree  "(n). 

In  substance  and  in  effect,  the  doctrine  advanced  by  the  learned 
commentator  is  correct ;  but  it  appears  not  to  be  technically  and  pre- 
cisely so  in  law,  by  what  was  laid  down  with  particular  emphasis  by 
hord  Mansjield,  C.J.  f  on  a  case  reserved  from  the  Old  Bailey  (o). 
"  No  authority  is  given  to  a  justice  of  peace  to  pardon  an  offender, 
and  tell  him  he  shall  be  a  witness  against  others ;  he  cannot  select 
whom  he  pleases  to  pardon,  or  prosecute :  and  the  prosecutor  has  even 
a  less  pretence  to  select  than  the  justice  of  peace."  However,  although 
the  justices  deceive  the  accomplice,  under  a  promise,  or  assurance,  or 
hope,  of  pardon  from  them,  which,  in  strictness,  they  had  no  right  to 
make  ;  yet  if  he  make  a  full  and  fair  disclosure  at  the  time  of  his  exa- 
mination, of  all  he  knows,  he  will  be  entitled  to  a  recommendation  to 
mercy,  and  the  queen's  bench  will  in  this  case  bail  him,  in  order  that 
he  may  apply  for  the  queen's  pardon  ;  or  the  justices  of  gaol  delivery, 
on  all  the  circumstances  relative  to  the  prisoner's  claim  of  indemnity 
being  laid  before  them,  will  exercise  their  discretion  in  deferring  the 
trial  accordingly.  Such  favour,  however,  depends  on  the  accomplice 
making  a  full  and  fair  disclosure ;  and,  therefore,  in  the  well  known 
case  of  Thurtell,  where  one  of  the  parties,  named  Hunt,  made  a  dis- 


(fi)  4  Bla.  Com.  331.     This  practice  provement    (for   which    the    reader    is 

of  Admitting  accomplices  as  witnesses  referred  to  Bla.  Com.  toI.  4,  p.  330) ; 

for  the  prosecation,  has  been  introduced  and  in  conformity  with  the  source  from 

in  modem  times,  in  imitation  of,  but  in  which   it  is   deriyed,    only  applies    to 

tmth  to  get  rid  of,  an  ancient  and  in-  felonies,  or,  in  other  words,  to  crimes  of 

convenient  method  for    partially  pro*  a  higher  nature  than  misdemeanoun. 
dvciiig  similar  conseqneDces,  called  ap-  (o)  R,  t.  Rudd,  Cowp.  336. 


closnre,  in  conseqaeoce  of  which  the  body  of  Weare,  the  mnrdend 
man,  was  discovered,  but  afterwards  prevaricated,  he  wu  patoakii 
tria]  with  his  associate;  Mr.  Justice  Allan  Park  refusiag  to  aHowiif 
any  poRtponement  of  the  trial  in  order  to  an  application  for  meicj; 
and  he  was  convicted,  but  hii  sentence  commuted  to  tnniportitiM 
for  life. 

Judge*  will  defer  Trial  of  Accomplicei  under  Certain  Oram- 
tiancet.] — Justices  in  sessions  are  in  the  continual  habit  ofezerciuif 
a  similar  discretion,  as  to  deferring  the  trial  of  accomplices,  vbom  it 
may  be  conTenient  to  admit  as  witnesses  for  the  conviction  of  otlwi. 

Indeed,  the  objects  in  both  cases  being  the  aame,  a  general  wii- 
larity  runs  through  all  the  proceedings  respecting  this  subject,  whetbet 
it  comebefore  judges  of  assize,  or  jusUces  in  session;  and,  inbo^,  the 
previous  recommendation  of  the  examining  magistrates  has  nsuBj 
received  an  equal  degree  of  attention  from  the  court  and  the  crown. 

Mode  of  Oblainittg  Pardon  in  general.] — ^The  method  of  pardonii^ 
at  the  assizes,  and  at  the  Old  Bailey,  is  this — a  sign  manual  isniN, 
signifyiug  ihe  queen's  intention  of  either  an  absolute  or  conditionil 
pardon,  and  directing  the  justices  of  gaol  delivery  to  bail  the  prisoner, 
in  order  to  appear  and  plead  the  next  general  pardon  that  shall  come 
out,  which  they  do  accardiugly ;  taking  his  recognizance  to  peHbrai 
the  conditions  of  the  pardon,  if  any ;  for  the  queen  may  extend  bcr 
mercy  on  what  terms  she  pleases,  and,  consequently,  may  aanex  to 
her  pardon  any  condition  that  she  thinks  fit,  whether  precedent  <r 
subsequent,  on  the  performance  whereof  the  validity  of  the  paidonwiB 
depend  (p) ;  a  warrant  is  then  issued  for  the  prisoner's  discharge  (f ). 
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In  conformity  with  this,  it  is  expressly  enacted  by  17  £d.  III.  c.  2, 
that  **  in  every  pardon  of  felony,  granted  at  any  man's  suggestion,  the 
suggestion,  and  name  of  him  that  makes  it,  shall  be  comprised :  and 
if  it  be  found  untrue,  the  charter  shall  be  disallowed,  and  the  justices 
before  whom  the  charter  shall  be  alleged  shall  inquire  of  the  same  sug- 
gestion, and  if  they  find  it  untrue,  shall  disallow  the  charter." 

Aeeomplicei  how  admitted  Emdencel — If  the  accomplice,  who  is 
tncommended  by  the  examining  magistrate,  as  a  witness  to  convict  the 
principal,  be  in  custody  in  court,  he  is,  on  the  motion  of  counsel,  in- 
tiamier  admitted,  almost  as  a  matter  of  course,  (from  the  confidence 
given  to  such  recommendation,  and  to  the  judgment  of  the  counsel, 
whoy  it  is  reasonably  to  be  presumed,  only  consents  to  take  upon  him- 
lelf  such  responsibility  on  the  clearest  conviction  of  its  expediency,)  to 
go  befbre  the  grand  jury,  and  an  order  is  drawn  up  for  the  purpose. 
If  he  be  under  recognizance  only,  to  appear  when  called  upon  (which 
is  most  commonly  the  case  on  suspicion  of  such  felonies  as  are  usually 
tried  before  the  court  of  quarter  session)  on  such  motion  being  made 
to  the  court,  he  is  usually  admitted  in  the  same  manner,  though  there 
be  no  such  recommendation  from  the  examining  justices. 

Pardons  for  Offences  tried  at  Sessions.] — We  come  now,  in  the 
last  place,  to  consider  pardons  of  grace  and  favour  to  persons  con- 
▼icted  of  offences  at  sessions,  and  which,  like  those  obtained  at  the 
nasizes,  or  at  the  Old  Bailey,  may  be  either  absolute  or  conditional. 
The  mode  of  obtaining  them  is,  indeed,  in  a  general  view  of  it,  similar, 
before  whatever  court  the  offender  has  been  convicted ;  viz.  by  a 
recommendation  of  such  court  to  the  crown :  but  there  are  con- 
siderable differences  on  particular  points  between  the  authority  of 
judges  and  of  justices,  which  it  is  necessary  to  notice.  If  a  judge  of 
Msisei  or  at  the  Old  Bailey,  have  any  doubt  on  a  point  of  law,  arising 
in  the  case  of  any  prisoner,  he  can  respite  the  execution  of  his  sen- 
tence, and  take  the  opinions  of  the  other  judges  on  the  subject ;  after 
the  obtaining  of  which,  the  prisoner  has  the  chance  of  being  liberated 
as  having  been  convicted  against  law,  or  of  being  recommended  to 
mercy  on  the  whole  circumstances  of  his  case. 

Not  so  the  justices  in  session.  If  a  prisoner  be  convicted  before 
them,  they  have  no  means  of  obtaining  the  opinions  of  the  judges 
upon  any  point  of  law ;  it  has  even  been  made  a  doubt  by  some, 
whether  they  can  respite  their  sentence,  or  the  execution  of  it,  if 
passed,  beyond  the  immediate  session  itself,  their  authority  termi- 
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Dating  vith  the  actual  separation  of  the  jaatices  componng;  tbe  bench, 
though  this  doubt  does  not  now  prevail ;  aod  lastly,  thej  hne  do 
means  of  correcting  tlieir  own  judgment  in  anj  particular  wbnt  it 
might  be  desirable,  but  by  a  proceu  at  once  tedious,  expensive,  ud 
unauthoritative. 

Method  of  ReipiliTtg  Sentence  on  Convktion  at  SettiMt.]—]n 
order,  however,  to  meet  these  difficulties  to  the  beat  manner  poniiik, 
if  for  any  reason,  either  for  the  purpose  of  laying  a  case  before  comKJ 
on  a  point  of  law,  or  for  other  cause,  the  justices  in  sessions  find  il 
convenient  to  ru[Hte  sentence,  or  execution  of  it,  the  usual  practice  ii 
to  keep  the  session  alive  by  adjournment  till  they  have  satisfied  then- 
selves  {t). 

It  requires  uo  great  stretch  of  sagacity  to  discover  many  pcmible 
difficulties  in,  and  some  reasonable  objections  to,  this  mode  of  pm- 
ceeding  ;  but  it  has  been  considered  as  the  best  which  has  su^gcsd 
itself,  short  of  an  application  to  the  crown,  qfter  lentenee,  ht  i 
pardon. 

Method  oj" obtaining  Pardoni  on  Convictiont  at  Setnont.}—\i  » 
offender,  convicted  before  justices  in  session,  means  to  apply  la  the 
crown  for  a  pardon,  either  absolute  or  conditional,  the  mode  it  » 
follows :  he  procures  a  petition  to  be  drawn,  setting  forth  the  utircrf 
his  offence,  the  sentence  of  the  court,  lite  drcurostances  he  meaiitli 
insist  upon  as  his  claim  to  mercy,  and  couclnding  with  a  pnyer  la 
that  effect.  In  order  to  render  such  petition  successful,  the  t^ainu 
of  the  session,  before  which  he  was  convicted,  must  indorse  oa  U 
pelilioti,  at  least  his  iiyiprol 
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to  hj  the  petition  before  her  majesty,  the  necessary  conclosion  being, 
tittt  the  petitioner  is  not  a  proper  object  of  the  royal  mercy. 

Feei  due  for  Obtaining  Pardons  Regulated.]— The  expenses  attend- 
ant upon  obtaining  the  royal  pardon  were  till  lately  so  considerable, 
uin  some  instances  to  have  disabled,  or  at  least  to  have  deterred, 
.necessitous  convicts  from  applying  for  it,  even  though  encoaraged  by 
die  court  so  to  do.  Wherefore  a  statute  was  passed,  (58  G.  III.  c. 
39,)  which  enacts  that ''  in  future  no  fee,  gratuity,  or  other  dues  paid 
or  payable  for  or  in  respect  of  any  grant  of  a  pardon  by  his  majesty^ 
kit  heirs  and  successors,  or  for  or  in  respect  of  any  letters  patent, 
dart^y  warrant,  bill,  docket,  or  other  instrument  appertaining  thereto, 
or  the  transcript  of  any  such  instrument,  shall  be  paid,  or  payable,  by, 
or  on  behalf  of,  the  person  or  persons,  in  whose  &vour,  or  to  whom, 
Aicfa  pardon  shall  be  graqted ;  but  that  all  fees  which  are  now  paid 
and  payable,  for  the  granting  and  passing  any  such  pardon  or  pardons, 
dttD  be  paid  by  the  lords  commissioners  of  bis  majesty's  treasury  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  in  the  same  manner 
lod  by  the  same  persons,  as  other  law  expenses,  on  behalf  of  his  ma* 
jetty,  are  paid. 

"And  no  such  letters  patent,  charter,  warrant,  bill,  docket,  instru* 
iieoty  or  transcript  as  aforesaid,  shall  be  subject  to,  or  liable  to  be 
ekaiged  with,  any  stamp  duty,  or  duties  whatever.*' 

Effect  of  Transportation  and  subsequent  Remission  of  Part  of  the 
Sentence], — It  has  been  observed  that  pardons  after  convictions,  before 
ooortt  of  session  of  the  peace,  may,  like  those  before  superior  tribunals, 
be  either  absolute,  or  conditional.     Some  modem  statutes  give  a  power 
of  Qolimited  transportation  to  the  courts,  and  many  of  them  for  very 
long  terms.    A  question  therefore  arose,  with  what  evil  consequences 
^Vansportation,  and  a  subsequent  remission  of  a  portion  of  such  sen- 
tence by  the  governor  of  the  country  to  which  such  convict  was  sent, 
(%nd  which  power  of  remission  is  entrusted  to  such  governor  by  his 
taiajesty's  commission,  as  a  reward  of  good  behaviour,  subject  however 
to  considerable  limitations  by  a  late  statute,)  («)  would  be  attended. 

These  points  were  fully  discussed  in  the  court  of  king's  bench  upon 
Uie  pleadings  in  an  action  upon  a  bill  of  exchange,  brought  by  the 
plaintiff  as  indorsee  against  the  defendant  as  payee. 

The  plaintiff  had  been  convicted  of  felony  at  the  Old  Bailey,  and 

(tf)  2  &  3  W.  IV.  c.  62,  8.  2.    AnU. 
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racdval  judgmoit  of  death,  yihitb  was  aftemids  commated  for 
tranaporUtion  to  New  South  Wales  for  the  term  of  fan  lutiinl  life, 
whither  he  was  accordingly  sent.  The  goveroor  of  New  South  Wilei 
remitted  the  reudue  of  the  Mnteoce,  upon  which  the  ptaiotiff  ictniwd 
to  England. 

The  attainder  of  the  plaiDtiS*  was  pleaded  ia  hax  to  the  actioD,  ud 
the  remisMon  of  the  sentence  by  the  goreniar  of  New  South  Wiki 
waa  replied  by  him  in  a  snbiaqaent  tt»^  of  the  pleadings. 

The  case  was  ai^ed  upon  demurrer,  principally  upon  the  two  Ibl- 
lowing  piHDts  :--- 

Pint  .>— Whether  the  transport  ation  or  actwal  conveyaace  of  ibe 
peraon  of  the  plaintiff  to  New  Booth  Wales  operated  as  a  present  lod 
immediate  pardon,  and  an  immediate  restoration  to  all  civil  ri^ts. 

Secondly. — Whether  the  attainder  of  the  plaintiff  was  propetlj 
pleadable  in  bar,  or  ought  to  have  been  pleaded  in  disability  only  Is 
the  action,  founded  upon  a  personal  demand  arising  after  the  st- 
tainder. 

Upon  the  first  question  the  court  were  unanimously  of  optnioo  tkl 
the  transportation  of  the  plaintiff  did  not  operate  as  a  present  and  i>- 
mediate  pardon;  that  the  words  of  the  statute  8  G.  III.  c.  15  wm 
not  satisfied  by  his  being  merely  carried  over,  but  only  by  his  being 
carried  over  and  remaining  during  the  term  for  which  he  was  onkted 
to  be  transported  ;  that  the  remission  of  the  governor  of  New  Sostt 
Wales  had  only  the  same  effect  as  if  his  majesty  had  signified  Itii 
intention  of  mercy  under  his  sign  manual,  and  ha  name  was  to  be 
inserted  in  the  next  general  pardon  under  the  great  seal. 

Upon  the  second  point,  also,  they  were  of  opinion,  that  dte  attttader 
of  tlio  ;.|;ii)intr  wiis  rropprly  plrndable  in  lur,  all  ;.ei-so[>al  [.roperty  and 
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offender  a  new  man ;  to  acquit  him  of  all  corporal  penalties  and  for- 
fintures  annexed  to  that  oftence  for  which  he  obtains  such  pardon ; 
and  not  so  moch  to  restore  his  person,  as  to  give  him  a  new  credit* 
Bat  nothing  can  restore  or  purify  the  blood  when  once  corrupted, 
if  the  pardon  be  not  allowed  till  after  attainder,  but  the  high  and 
transcendant  power  of  parliament.  Yet,  if  a  person  attainted  receive 
tbe  king's  pardon,  and  afterwards  hath  a  son,  that  son  may  be  heir  to 
liis  father,  because  the  father,  being  made  a  new  nuin,  might  transmit 
new  inheritable  blood,  though  had  he  been  bom  before  the  pardon,  he 
could  never  have  inherited  at  all/' 

Pardon  now  Orantable  under  the  Sign  Manual.] — Ln  order  to  do 
away  with  the  necessity  of  a  pardon  under  the  great  seal,  for  the  pur- 
pose of  restoring  the  offender  to  his  civil  rights  in  ordinary  cases,  it  is 
macted  (tp),  ^^  that  where  the  king's  majesty  shall  be  pleased  to  extend 
kss  royal  mercy  to  any  offender  convicted  of  any  felony  punbhable 
wHk  death,  or  otherwise,  and  by  warrant  under  bis  sign  manua], 
eovntenigiied  by  one  of  his  principal  secretaries  of  state,  shall  grant 
t»  nch  offender  either  a  free  or  conditional  pardon,  the  discharge  of 
nob  offender  out  of  custody  in  the  case  of  a  free  pardon,  and  the 
performance  of  the  condition  in  the  case  of  a  conditional  pardon,  shall 
Inve  the  effect  of  a  pardon  under  the  great  seal,  for  such  offender,  as 
to  the  felony  for  which  sucli  pardon  shall  be  so  granted.  Provided 
always,  that  no  free  pardon,  nor  any  such  discharge  in  consequence 
thereof,  nor  any  conditional  pardon,  nor  the  performance  of  the  con- 
dition thereof,  in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate 
Um  pnnishment  to  which  the  offender  might  otherwise  be  lawfully 
sentenced,  on  a  subsequent  conviction  for  any  felony  committed  after 
tbe  granting  any  such  pardon." 

The  Effect  of  such  Pardon  in  Re-capadtatingaFelon  Conviet,']-^And 
tpasmuch  as  doubts  were  entertained,  whether  this  provision  extended  to 
Ihose  cases  in  which,  on  the  abolition  of  benefit  of  clergy,  discretionary 
punishments  were  substituted  by  the  direct  sentence  of  the  court,  it  was 
afterwards  enacted,  "  that  where  any  offender  hath  been  or  shall  be 
convicted  of  any  felony  not  punishable  with  death,  and  hath  endured 
or  shall  endure  the  punishment  to  which  such  offender  hath  been  or 
sliall  be  adjudged  for  the  same,  the  punishment  so  endured  hath  and 
shall  have  the  like  effects  and  consequences  as  a  pardon  under  the 

(«r)  ;  &  8  6.  IV.  c.  28,  g.  13.     See  R,  ▼.  Haddenham,  15  East,  463. 


great  leal,  as  to  the  Gelonj  whereof  the  offender  was  »  cotincted: 
provided  always,  that  nothing  heiein  contained,  nor  the  enduring  of 
such  punishment,  shall  prevent  or  mitigate  any  panishment  to  iHaA 
the  offender  might  otherwise  be  lawfully  sentenced  on  a  subae^Hnl 
conviction  for  any  other  felony  "  (z). 

OfftHdtri  receiving  Pardoni  on  conditioH  of  ImpriMmment  fs  k 
kept  to  Hard  Labour.} — It  is  also  enacted  (y),  that  offenders  leDteiKal 
to  transportation,  or  pardoned  on  condition  of  imprisonment,  mty  be 
confined  in  the  Penitentiary,  at  Milbank,  nntil  they  can  be  sent  to 
the  place  of  their  destination,  or  even  till  the  expiration  of  the  tenn  of 
lh«r  sentence.  If  any  person  ordered  to  be  con6ned  in  the  Penitn- 
tiary  shall,  during  the  term  for  which  he  shall  be  ordered  to  conGae- 
ment,  break  prison,  w  escape  front  the  place  of  confinement,  or  in  hii 
conveyance  to  such  place  of  confinement,  or  from  the  peisoo  hariag 
the  custody  of  such  offender,  he  shall  be  punished  by  an  additioD  ef 
three  years  to  the  term  for  which  he,  at  the  time  of  his  breach  of  prim, 
or  escape,  was  subject  to  be  confined  ;  and  if  snch  penon  so  pnniiM 
by  sach  addition  to  the  term  of  confinement,  shall  aftervrards  be  cae- 
victed  of  a  second  escape,  or  breach  of  prison,  he  shall  be  traospoittd 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  fifteen  ytsi^ 
or  to  be  imprisoned  for  any  term  not  exceeding  three  yean  (>),  whLw 
vilhout  hard  labour,  and  with  or  without  solitary  imprisonment,  M 
enceeding  one  month  at  any  one  time,  and  three  months  in  taj  tm 
year,  at  discretion  of  the  court  (a). 


Vabintary  TroHMportatioti.} — It  sometimes  happens,  that  a  prima 
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punishment  in  the  eye  of  the  law),  is  to  be  accomplished  after  the 
same  manner ;  viz.  hy  recognizance ;  which ,  being  an  engagement 
of  record  to  the  court,  is  considered  sufficient  security  to  warrant  a 
sentence  of  a  nominal  fine,  and  a  delivery  of  the  offender  to  his  sureties. 


SECTION  VII. 
Of  Forfeited  Recognizances  and  Estreats. 

E$treat$  of  Recognizancei,'] — What  has  been  just  advanced  re- 
specting these  recognizances  in  open  court  (operating  to  a  certain 
degree,  like  conditional  pardons,  as  commutations  of  punishment), 
brings  ns,  by  a  sort  of  consecutive  transition,  to  a  brief  consideration 
of  the  estreats  of  recognizances,  being  one  of  the  matters  of  which  this 
chapter  professes  to  treat,  as  arising  out  of  the  termination  of  the 
ooart's  authority. 

Recognizances,  as  has  been  more  than  once  observed,  being  only 
the  means  pointed  out  by  the  law  to  secure  the  performance  of  certain 
eondiHans  imposed  by  it  {b),  the  estreat  of  these  recognizances  is  the 
consequence  of  the  failure  of  those  conditions.  And  breach,  therefore, 
of  them,  while  the  court  continues  iitting^  can  only  be  considered,  as 
it  were,  incipient ;  to  be  completed  and  confirmed  by  a  continuance 
of  default,  or  to  be  superseded  and  avoided  by  compliance  before  the 
expiration  of  the  session.  So  that,  though  the  moment  a  recognizance  is 
taken  it  becomes  a  record,  yet  it  had  always  been  the  practice,  that, 
upon  the  party  bound  by  recognizance  appearing  in  court,  or  doing 
any  other  act  imposed  by  the  conditions,  exhibiting  a  satisfactory 
affidavit  of  any  sufficient  reason  for  his  non-compliance  with  the  terms, 
for  the  court,  on  motion  being  made  for  that  purpose,  to  take  off  (as 
it  is  termed)  the  estreat  in  that  particular  instance.  Supposing  the 
anthority  of  the  court  to  have  been  thus  exercised,  what  is  to  follow 
must  depend  on  the  circumstances  of  each  particular  case.  If  appear- 
ance in  court  were  the  only  object  to  be  obtained,  that  appearance 
may  be  attended  with  all  the  consequences  in  contemplation ;  or  a 
respite  of  the  question  to  be  discussed  may  be  granted  by  the  same 
authority  which  has  superseded  the  estreat;  or  a  new  recognizance 
may  be  required  in  open  court ;  or,  lastly,  if  the  affidavit  be  insufficient 
to  procure  these  consequences,  the  estreat  will  be  confirmed. 

(*)  See  H.  ▼.  Datfer  {Mayor,  Sec),  5  Tyr.  279 ;  1  Cromp.  «t  M.  726. 


appevaoce,  or  lor  wboM  appeannce  any  outer  penon 
bound  to  proaecnte  or  gire  evidence,  in  any  case  of  fek 
neanoor,  or  to  answer  for  any  eommoD  am  nil,  or  to  ■ 
peace  (c),  or  to  abide  an  order  ia  baitaidy,  ihall  therein  i 
tht  officer  of  the  court  by  wbom  ihe  ertreata  are  nade  < 
■■  hereby  required  to  prepare  a  list  in  writbi^,  ipecifyittj 
erery  person  so  making  defaalt,  and  the  natnre  of  ll 
respect  of  which  erery  such  peraon,  or  his  or  her  surety,  i 
together  with  the  residence,  trade,  profession  or  calling  < 
person  and  iarety;  and  shall  in  such  list  distingnish  the  ( 
the  sureties ;  and  shall  state  the  auise,  if  known,  why  a 
son  has  not  appeared  ;  and  whether,  by  reason  of  the  noi 
of  such  person,  the  ends  of  justice  have  been  defeated  or  < 
every  such  offender  shall  and  is  hereby  required,  before 
cognizance  shall  be  estreated,  to  lay  such  list,  if  at  a  cv 
recorder  or  other  corporate  officer  is  the  jndge,  or  one  o 
before  such  recorder  or  other  corporate  officer ;  and  if  a 
the  peace,  before  the  chairman  or  two  other  justices  of  tl 
shall  bare  attended  such  court,  who  are  respectiTely  ao 
required  to  ezanitne  such  list,  and  to  make  such  order 
estreating  or  putting  in  process  of  any  such  reoognia 
appear  to  them  respectively  to  be  just ;  and  it  shall  not 
the  officer  of  any  court  to  estreat  or  put  in  process  any  i 
zance  without  the  written  order  of  the  recorder,  chairmai 
of  the  peace  before  whom  such  list  shall  have  been  made. 
The  estreating  and  putting  in  process  such  forfeited  r 


FORrSITED   RtOOOVI2AHCES   AMD   ESTREATS.  969 

fiid  m  liea  or  satisAiction  of  them  or  any  of  them,  which  hare  been 
certified  to  him  by  any  JMtices  within  die  preceding  quarter,  pnrsnant 
to  3  6.  IV.  c.  46,  a.  2,  with  all  the  sane  matters  imposed  or  forfeited 
at  the  immediately  preceding  session.  A  copy  of  this  sent  to  the 
sheriff  with  proceiSy  authorises  him  to  lery  the  amount  on  the  party's 
goods,  or  in  default  to  lodge  him  in  gaol  till  the  next  sessions,  there 
to  abide  the  judgment  of  the  court  (d).  On  giving  security  for  his 
appearance  there  to  abide  their  decisbn  and  pay  the  forfeited  recog- 
iiauioe»  with  expenses  ordered  by  the  court,  he  may  be  discharged 
est  of  custody  (e). 

Tht  next  searioa  is  authorized  to  inquire  into  the  circumstances  in 
those  eases  only,  in  which  the  party  upon  whom  the  levy  is  made  has 
bem committed  to  gaol,  or  has  given  security  to  appear  at  the  sessions; 
and  has  power  in  suck  cases  (/)  to  order  the  discharge  of  the  whole  of 
tlie  forfeited  recogntzance,  or  sum  of  money  paid  or  to  be  paid  in  lieu 
ttsati^action  thereof,  or  of  any  plEurt  thereof  (^r) ;  but  they  have  no 
«ch  authority  where  the  party  pays  the  money  at  once  in  order  to  get 
oit  of  trouble  (A). 

If,  after  entering  into  a  recognizance  for  keeping  the  peace  before  a 
aiogle  justice  or  in  petty  sessions,  the  conusor  is  convicted  of  an 
assault  within  the  time  limited,  the  return  of  a  record  of  that  convic- 
tion to  the  quarter  sessions  will  not  authorize  that  court  to  order  an 
^treat  of  the  recognizance  under  3  G.  IV.  c.  46,  s.  2,  for  they  cannot 
ioi  a  summary  way  try  the  fact  of  misbehaviour  committed  out  of  their 
^Mn  court.    Tlie  recognizance  ought  to  be  removed  into  the  ex- 
^liequer,  and  after  suing  out  a  scire  facias  thereon,  a  breach  of  the 
^>^^«ognizance  should  be  assigned,  so  as  to  enable  the  party  pleading, 
show  cause  against  the  alleged  forfeiture  of  his  recognizance  (t). 
Since  3  G.  IV.  c.  46,  has  been  substituted  for  22  &  23  C.  II.  c.  22, 
y  the  repeal  of  the  latter  act,  the  court  of  exchequer  no  longer  re- 
ins any  jurisdiction  over  two  sorts  of  forfeited  recognizances,  viz.  those 
re  justices  out  of  sessions,  and  those  at  the  quarter  sessions  (y). 
It  seems  imperative  on  the  court  of  quarter  sessions,  by  the  clerk  of 
tJie  peace,  to  put  the  law  in  motion,  to  levy  the  amount  of  all  recog- 


i: 


i)  7  W.  IV.  &  1  V.  c.  91,  8.  2.  marking  on.  Haynet  t.  Hayton. 

t)  Sect.  5.  (i)  Reg,  v.  Yorithire  {W,  R.  Jut- 

(/)  Sect.  6 ;  and  see  on/e,  p.  87.  iicea)^  in  re  Dr,  TAomton,  7  Ad.  &  E. 

(f)  J^ayiiM  T.  J^i^/on,  7  B.  &  C.  293 ;  583. 

2  C.  &  P.  621,  S.  a  U)  R.  ▼.  Hankitu,  M'CleH.  &  Y.  27, 

(A)  Per   Cmr.  in  Rey.  t.   Vorkthire  as  stated  per  Cur,  7  Ad.&  El.  590. 
[W.  R.  JtuHete),  7  Ad.  &  B.  593,  re- 
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Diiaiices  forfeited  al  the  quarter  tettian»(l),  that  is,  if  ordered  bj  tkm 
to  be  estreated  (m);  but  if  they  have  not  power  legmlly  to  order  the  u- 
freaf,  («.  g,  if  the  proof  before  them  wu  odIj  of  a  proceeding  had  d»- 
»here,  vix.  conviction  for  assault,  in  arriving  at  which  adjudication  the 
bet  of  a  recognizance  to  keep  the  peace  haring  been  prenons]  j  gina, 
or  of  its  being  forfeited,  could  not  by  possibility  cxime  into  qaestiosj 
their  order  may  be  removed  by  certiorari  and  quashed  (n). 

The  act  3  G.  IV.  c.  46,  has  an  intelligible  and  ample  opett- 
tioD,  if  considered  as  directed  to  the  more  speedy  levying  of  sunu  doe 
upon  (inter  alia)  recognizances,  lost  or  forfeited  as  well  before  jmtica 
out  of  sessions  as  at  the  quarter  sessions  itself,  for  matters  imraedisidr 
connected  with  its  own  proceedings,  without  at  all  interfering  with  the 
method  or  authoriiif  by  which  they  may  le^ly  be  put  into  esecvtiaB 
— and  leaving  untouched  any  question  of  how  Otey  may  be  legally  fat- 
feiied,  so  as  to  afford  jurisdiction  to  estreat  them  (o). 

With  the  ulterior  proceedings  in  the  court  of  exchequer  oo  s- 
treated  recognizances  we  have  nothing  here  to  do,  except  to  ob- 
serve, that,  till  they  are  so  estreated,  that  court  will  exeictfe  no 
jurisdiction  (;). 


SECTION  VIII. 

Or  RESTiTOTioif  or  Goods  obtained  bt  Tbut  or  Fraud. 

ReititulioK  of  Qoodt  Stolen  or  obtaiiud  by  Mitdemeaiu)MT.]—Tbt 

last  subject  to  be  touched  upon  is  appertaining,  though  sonewbl 

remotely,  to  the  conclusion  of  the  justices'  authority  in  sevoot,— 

that  of  restitution  of  goods  stolen  or  unlawfully  obtained,  to  the  n^t 
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or  owner  of  the  money  or  goods,  or  by  any  other  by  their  procure- 
ment ;  then  the  party  robbed,  or  owner  of  the  money  or  goods,  shall 
be  restored  to  such  his  money  or  goods;  and  as  well  the  justices  of 
gaol  delivery  as  other  justices  before  whom  the  felon  shall  be  found 
guilty  or  otherwise  attainted,  may  award  a  writ  qf  restitution,  in  like 
manner  as  if  the  felon  were  attainted  on  appeal." 

3rdly.  By  common  law(^).  But  there  does  not  appear  to  have 
been  any  writ  of  restitution  awarded  for  above  two  hundred  years 
ptal ;  for  it  is  now  usual  for  the  court,  upon  the  conviction  of  a  felon, 
to  order  (without  any  writ)  immediate  restitution  of  such  goods  as  are 
brought  into  court,  to  be  made  to  the  several  prosecutors  (r).  Indeed, 
without  any  writ  of  restitution,  or  even  order,  the  party  may  retake 
his  g^oods  wherever  he  happens  to  find  them,  so  as  it  be  not  in  a 
riotous  manner,  or  attendc»d  with  a  breach  of  the  peace;  because  he 
hath  pursued  the  law  upon  the  felon,  and  may  have  his  writ  of  restitu- 
tion upon  demand. 

Besides,  the  owner  may  have  this  only  opportunity  of  doing  himself 
justice;  for  his  goods  might  be  afterwards  conveyed  away  or  destroyed, 
if  he  had  no  speedier  remedy  than  the  ordinary  process  of  the  law :  if, 
therefore,  he  can  so  contrive  it  as  to  gain  possession  of  property 
again,  without  force  or  terror,  the  law  favours,  and  will  justify,  his 
proceeding  («). 

Likewise,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed  his 
clergy,  the  party  may  bring  his  action  of  trover  for  the  goods,  and 
recover  a  satisfaction  in  damages ;  but  that  is  a  consideration  beside 
oar  purpose  here. 

If  it  shall  appear  to  the  court  that  the  party  hath  been  guilty  of  a 
gross  neglect  in  prosecuting,  it  seems  that,  in  such  case,  he  shall  not 
be  entitled  to  restitution  by  any  authority  of  the  court  (/). 

At  common  law,  where  goods  had  been  obtained  from  another  by 
mere  fraud,  the  court  had  no  power  to  award  restitution  by  the  offen- 
der, as  in  cases  of  felony  (u). 

But  now,  by  statute  7  &  8  G.  IV.  c.  29,  s.  57,  "  to  encourage  the 
prosecution  of  offenders,*'  it  is  enacted,  "  That  if  any  person,  guilty  of 
any  such  felony  or  misdemeanour  as  aforesaid,  in  stealing,  taking, 
obtaining,  (viz.  by  false  pretences,  see  sect.  53,)  or  converting,  or  in 
knowingly  receiving  any  chattel,  money,  valuable  security,  or  other 


(q)  1  Hale,  538.  («)  2  East,  P.  C.  c.  16,  s.  17 ;  c.  18, 

ir)  Loft,  R.  88  ;  4  Bla.  Com.  363.  s.  14 ;  Parker  ▼.  Patrick,  5  T.  R.  175  ; 

(#)  3  Bla.  Com.  4.  R.  ▼.  Deofoux  ami  otkert,  2  Leach, 

(0  Hawk.  B.  2,  c.  23.  665. 
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propertj  whatever,  sliall  be  indicted  foi 
behalf  of  tlie  owner  of  the  property,  or  1 
and  convicled  thereof,  in  such  case  the 
the  owner  or  his  representative  ;  and  the 
person  ahidl  be  so  coavicteil  sliall  have 
tine,  writs  of  restitution  for  the  said  pro 
tion  thereof  in  a  summaTy  manner  :  p> 
ap|)ear  before  any  award  or  order  tnad 
sliall  have  been  bond  Jidt  paid  of  dischai 
corporate,  liable  to  the  payroent  therco 
Stniment,  shall  have  been  bond  fide  tak< 
delivery,  by  some  person  or  body  corpora 
tideration,  without  any  notice,  or  without 
pect  tliot  the  same  had  by  any  felony  oi 
taken,  obtained,  or  converted  as  aforesaii 
not  award  or  order  the  restitution  of  sue! 
pliea  to  property  abstracted  by  any  of  ll 
this  act ;  by  larceny  at  commoa  law  ;  st 
perty  not  previously  the  subjects  of  larc 
the  act,  whether  as  felony  or  misdemeant 
to  convictions  for  receiving  all  lunda  of  p 
the  thief  be  known  or  not,  and  whether 
justice.  En  all  these  cases,  if  the  propcrt 
the  court  will  at  once  order  it  to  be  reito] 
time,  order  a  writ  of  restitulion  to  issut 
clause  docs  not  empower  a  court  to  order  a 
has  been  paid  and  cancelled,  to  be  deliver 
indictment  for  stealing  it  (v). 
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CHAPTER  XIV. 

OF  QUARTER  SESSIONS  IN  BOROUGHS  HAVING  GRANTS  OF 
SEPARATE  COURTS  OF  QUARTER  SESSIONS. 


Powers  to  grant  separate  Quarter  Sessions  and  appoint  a  Recorder 
and  Clerk  of  the  Peace  in  a  Borough,] — The  council  of  every  borough 
which  shall  be  desirous  that  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be,  or  continue  to  be,  holden  in  and  for  such  borough,  shall 
signify  the  same  by  petition  to  his  majesty  in  council,  setting  forth  the 
groands  of  the  application,  the  state  of  the  gaol,  and  the  salary  which 
they  are  willing  to  pay  to  the  recorder  in  that  behalf;  and  it  shall  be 
lawful  for  his  majesty,  if  he  shall  be  pleased,  thereupon  to  grant,  that 
a  separate  court  of  quarter  sessions  of  the  peace  shall  be  thenceforward 
hoMen  in  and  for  such  borough,  to  appoint  for  such  borough,  or  for 
any  two  or  more  of  such  boroughs  conjcrintly,  a  fit  person,  being  a 
barrister  at  law  of  not  less  than  five  years'  standing,  who  shall  be  and 
be  called  the  recorder  of  such  borough  or  boroughs,  and  shall  hold 
such  office  during  his  good  behaviour ;  and  upon  any  vacancy  in  any 
such  office  to  appoint  another  fit  person,  being  a  barrister  at  law  of 
not  less  than  five  years'  standing,  to  be  the  recorder  in  the  place  of  the 
person  so  making  such  vacancy :  and  the  council  of  every  such  borough 
shall  appoint  a  fit  person  to  be  clerk  of  the  peace  during  his  good 
behaviour ;  and  the  recorder  for  the  time  being  of  any  borough  shall 
be  a  justice  of  the  peace  of  and  for  such  borough,  although  he  may 
not  bave  such  qualification  by  estate,  as  is  required  by  law  in  the  case 
of  any  other  person  being  a  justice  of  the  peace  for  a  county  ;  and 
such  recorder  shall  have  precedence  in  all  places  within  the  borough, 
of  which  be  may  be  the  recorder,  next  after  the  mayor  thereof;  and  in 
such  case  it  shall  be  lawful  for  his  majesty  to  direct  that  an  annual 
salary y  not  exceeding  the  sum  stated  in  the  petition  of  the  council, 
shall  be  paid  to  such  recorder  by  the  treasurer  of  such  borough  out  of 
the  borough  fund.     Provided  always,  that  no  person,  being  such  re- 
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corder  as  afbreuid,  ihall  be  eligible  to  serve  in  parUuDent  fer  nek 
borough,  nor  shall  he  be  an  alderman,  councillor,  or  police  nu^jiitnle 
of  mch  borough.  Provided  neveTtheleu,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  disqualify  any  such  recorder  from  beiif 
appointed  a  barrister  to  revise  any  list  of  voters,  under  the  pronwm 
of  2  W.  IV.  c.  45,  or  from  being  eligible  to  serTe  in  parliament,  oUtx- 
wise  than  is  hereinbefore  provided.  Provided  also,  that  in  every 
borough  in  and  for  which  a  separate  court  of  general  or  quarter  ms- 
■ions  of  the  peace  is  now  holden,  and  of  which  the  present  recorder  cr 
deputy  recorder  is  a  barrister  of  five  years'  standing,  such  ttcordcr 
or  deputy  recorder  being  quali6ed  as  aforesaid,  shall  be  continued  or 
appointed  recorder  under  the  provisions  of  this  act.  Provided  ibo, 
that  in  the  case  of  sickness,  or  unavoidable  absence,  the  recorder  of 
any  borough  shall  be  empowered,  under  his  hand  and  seal,  with  lie 
coosent  of  the  council  of  such  borough,  to  appoint  a  deputy  recorder, 
bang  a'  barrister  of  five  years'  standing,  to  act  for  him  at  the  qnirtet 
sessions  of  the  peace  then  next  ensuing,  and  do  longer,  or  otl»- 
wise  (a). 

Provided  nevertheless,  and  be  it  enacted.  That  no  recorder  or  pe^ 
•on,  assigned  to  keep  the  peace  within  such  borough,  shall  be  captbb 
of  acting  as  recorder  or  justice  of  the  peace  within  such  borough,  nsd 
he  shall  have  taken  the  oaths  provided  to  be  taken  by  justices  of  6k 
peace  (except  the  oath  as  to  qualification  by  estate),  and  until  be  ibS 
have  made  before  the  mayor,  or  before  any  two  or  more  of  the  air- 
men or  councillors  of  such  borough,  who  is  and  are  hereby  aathorixd 
and  required  to  administer  the  same  (a  declaration  in  the  fcJIowing 
form) ;  tliat  is  to  say, 
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and  matters  whate?er,  cognizable  by  any  court  of  quarter  seMions  of 
the  peace  for  counties  in  England ;  and  the  said  recorder  shall  have 
power  to  do  all  things  necessary  for  exercising  such  jurisdiction,  not- 
withstanding his  being  such  sole  judge,  as  fully  as  any  such  last-men- 
tboed  court.  Provided  nevertheless,  that  no  recorder  by  virtue  of  his 
office  shall  have  power  to  make  or  levy  any  county  rate,  or  rate  in  the 
ntare  of  a  county  rate,  or  to  grant  any  license  or  authority  to  any 
fenon  to  keep  an  inn,  alehouse,  or  victualling  house,  to  sell  exciseable 
iqscws  by  retail,  or  to  exercise  any  of  the  powers  herein  specially 
fated  in  the  council  of  such  borough  (c). 

Dividing  Courts  of  Quarter  Sessions  in  Boroughs.] — Where  it  ap- 
pears to  the  recorder  or  other  person  presiding  in  the  court  of  quarter 
aeMions  of  a  corporate  city  or  town,  that  the  sessions  are  likely  to  last 
more  than  three  days,  including  the  day  of  assembling,  he  may  order 
A  second  court  to  be  formed,  and  appoint  by  writing  under  his  hand 
and  seal,  bat  without  stamp,  a  barrister  at  law  of  not  less  than  five 
yean'  standing,  to  be  styled  assistant  barrister,  to  preside  and  try  such 
felonies  and  misdemeanours  as  shall  be  referred  to  him  therein.     But 
the  recorder  cannot  exercise  such  power  unless  on  certificate  to  him 
hj  the  mayor  or  two  aldermen,  before  each  such  session,  that  the 
oooncil  have  resolved  that  such  course  will  be  expedient,  nor  unless 
the  barrister's  name  has  been  transmitted  to,  and  approved  by,  a  prin- 
cipal secretary  of  state  (d).    The  remuneration  of  the  assistant  bar* 
■ister  and  his  officers  is  fixed  by  the  act  (e). 

Adjourning  Quarter  Sessions  in  Boroughs,] — In  the  absence  of  the 

Recorder,  and  deputy  recorder,  the  mayor  shall  be  authorized  and  re- 

y  at  the  times  appointed  for  the  holding  of  such  court  of  quarter 

lions  of  the  peace,  in  and  for  such  borough,  to  open  the  said  court, 

^nd  to  adjourn  over  the  holding  of  the  same,  and  to  respite  all  recog- 

^^izances  conditioned  for  appearing  at  the  same,  until  such  further  day 

^s  such  mayor  then  and  there,  and  so  from  time  to  time,  shall  cause 

to  be  proclaimed.     Provided  nevertheless,  that  nothing  in  this  act 

contained  shall  authorize  or  require  any  such  mayor  to  sit  as  a  judge 

^  the  said  court  for  the  trial  of  offenders,  or  to  do  any  other  act  in 

the  character  of  a  judge  of  such  court,  save  only  in  opening  and  ad- 

(e)  5  &  6  W.  rv.  c.  76,  s.  105.    See  (d)  7  W.  TV.  &  1  V.  c.  19,  •.  1,  3. 

■bo  6  &  7  W.  lY.  c.  105,  s.  8;  andPo/mcr  (e)  Id.  a.  2. 

f .  Pow€U,  6  M.  &  W.  627. 
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Journing  I  lie  snine,  and  respiting;  the  laid  reci^izuiices  mm 
aforeaaiilt/). 

Capital  and  all  other  Criminal  JurisiUcti/ms  in  Borough,  elka 
than  in  thin  Act  declared,  and  Ckarttrid  RirjkU  to  nominate  Httka 
of  Peace,  therein  alioUibed.] — Atler  lit  May,  1636,  all  powcn  ud 
juritdictioii  to  try  treasons,  capital  felonies,  and  all  other  ciimlni 
jurisilictioas  whatever,  granted  or  confirmed  by  any  law,  statute, 
ters  patent,  grant  or  charter  whatsoever,  to  any  mayor,  bailiff,  tHeri 
man,  recorder,  or  other  corporate  or  chartered  officer,  or  eorporetei 
charlt-red  justice  of  the  peace  whomsoever,  in  any  borough;  sod  i 
right  of  any  body  corporate  in  any  borough,  or  any  of  the  nembcff 
thereof  by  virtue  of  any  law,  atatule,  letters  patent,  gmni  or  cb»fl* 
whntaoever,  to  elect  or  nomia&te  any  justice  to  keep  the  pence  in  Op 
tor  any  borough,  or  by  any  membcre  of  any  such  corporate  body, 
act  as  such  justices  of  the  peace  in  or  for  any  of  the  lost-aaniMl  !»• 
roughs,  other  than  is  herein  declared,  shall  cease  (y). 

It  appears  Oie  better  opinion,  that  in  borougha  having  seiKnlt 
commissions  of  tlie  peace  and  quarter  sessions,  but  not  being  co 
of  themselves,  the  justices  bare  no  power  of  holding  special  M«igM 
undor  i.  6  of  6  &  7  W.  IV.  c.  96  (parochial  assessment  act),  in  otia 
(o  hear  appeals  against  poor's  rates,  for  the  term  "  petty  sesdoni  divi- 
sion" has  lontr  been  known  as  applicable  to  coiinlics,  but  not  to  t-o- 
roughs ;  see  9  G.  IV.  c.  43  ;  and  it  seems  that  the  justices  of  sucb 
boroughs  could  not  establish  petty  sessions  divisions. 

Grand  and  Petty  Juries  in  Borouffks  having  separate  QuarUr 
Se.«i(ins.]— Every  person  being  a  burgess  of  any  borough,  wherein  there 
shall  he  a  separate  court  of  sessions  of  the  peace,  or  a  court  of  record, 
for  the  trial  of  civil  actions,  (unless  he  shall  be  exempt  or  disqualiliclr 
otherwise  than  in  respect  of  property,  from  serving  on  juries,  by  viriw 
ofCG.  IV.  c.  50,)  shall  be  qualified  and  liable  to  serve  on  grand  juries 
in  such  borough,  and  also  upon  juries  for  the  trial  of  all  issues,  jcined 
in  any  court  of  quarter  sessions  of  the  peace,  and  in  anv  court  of  ff- 
cord,  for  the  trial  of  civil  actions  triable  within  the  borough,  of  wW 
such  person  shall  be  a  burgess ;  and  the  clerk  of  the  peace  of  "tfj 
such  borough  shall  give  public  notice  of  the  time  and  place  of  holdinj 
every  such  quarter  sessions  of  the  peace,  ten  days  at  Ic.isl  before  ih* 
holdiug  thereof;  and  shall,  seven  days  at  the  least  before  the  holdi";' 

(/)  r,  (fc  f.  w.  IV.  c.  rc,  s.  I0(i.  (/)  1.1.  s.  107. 
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tiiereof,  cause  to  be  sammoned  a  sufficient  number  of  persons^  being 
qualified  and  liable  as  aforesaid  to  serve  as  grand  jurors  at  such  ses- 
sions ;  and  the  clerk  of  the  peace  and  registrar  of  the  court  of  record, 
respectively,  shall  also  cause  to  be  summoned  not  less  than  thirty-six, 
nor  more  than  sixty  persons  so  qualified,  and  liable  as  aforesaid,  to 
serve  as  jurors  at  every  such  sessions,  and  at  the  holding  of  every  court 
of  record,  for  the  trial  of  causes,  in  case  there  shall  be  any  cause  then 
to  be  tried ;  and  such  summons  shall  be  made  by  showing  to  the  person 
Id  be  summoned,  or  in  case  he  shall  be  absent  from  the  usual  place  of 
his  abode,  by  leaving  with  some  person  therein  inhabiting,  notice  under 
the  hand  of  such  clerk  of  the  peace  or  registrar,  respectively,  contain- 
ing the  substance  of  such  summons ;  and  such  clerk  of  the  peace  shall 
make  out  a  list  of  the  names  of  such  persons  so  summoned  as  grand 
jmors  ;  and  the  clerk  of  the  peace  and  registrar,  respectively,  shall  also 
make  out  a  panel  of  such  persons  so  summoned  other  than  grand 
jurors ;  and  such  list  and  panel  shall  respectively  contain  therein  the 
christian  names  and  surnames,  places  of  abode,  and  descriptions  of  the 
several  persons  therein  named  ;  and  if  any  person  having  been  duly 
sammoned  to  attend  on  any  jury  shall  not  attend,  in  pursuance  of  such 
sommons,  or  being  thrice  called,  shall  not  answer  to  his  name,  or  after 
his  appearance  wilfully  withdraw  himself  firom  the  presence  of  the  court, 
t|ie  court  shall  impose  such  fine  upon  every  person  so  making  defoult 
(miless  some  reasonable  excuse  shall  be  proved  to  the  satisfaction  of 
the  court),  as  the  court  shall  think  meet;  and  if  any  person  on  whom 
snch  fine  shall  be  imposed,  shall  refuse  to  pay  the  same  to  the  periM>n 
who  shall  be  authorized  by  the  court  to  receive  the  same,  it  shall  be 
lawful  for  the  court  then,  or  at  its  next  sitting,  by  order  of  the  court, 
Mgned  by  the  clerk  of  the  peace  or  registrar,  respectively,  to  cause  to 
be  levied  by  distress  and  sale  of  the  goods  of  the  person  on  whom  such 
fine  shall  have  been  imposed,  and  the  reasonable  charges  of  such 
distress  and  sale ;  and  every  fine  so  received  shall  be  paid  to  the  trea- 
SQier  of  the  borough,  to  be  by  him  carried  to  the  account  of  the  borough 
fund  hereinbefore  mentioned.  Provided  nevertheless,  that  no  person 
shall  be  summoned  to  serve  as  a  juror  at  such  sessions,  or  court  of  re- 
cord, oftener  than  once  in  a  year.  But  by  7  W.  IV.  &  1 V.  c.  78,  s.  36, 
snch  jurors  may  be  summoned  twice  in  a  year  notwithstanding  the 
above. 

Sheriff,] — A  single  sheriff  is  to  be  appointed  every  year  by  the 
council  of  the  city  of  Oxford,  town  of  Berwick-upon-Tweed,  and  all 
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cities  and  tovrns  being  counties  of  themielTes  (A),  aod  moit  attend  tbe 
court  of  quarter  aessions  therein,  by  hinuelf  or  deputy.  It  Kemi  tbat 
in  otiier  boroughs  the  iberiff  of  tbe  county  diould  attend  by  ktnttlf  or 
deputy. 

Clerk  ofPeaet.'] — A  derk  of  the  peace  abaH  be  appomted  dmiiig 
good  behaviour,  by  the  council  of  every  borough  to  which  a  lepanie 
court  of  quarter  aessions  shall  be  granted  (t),  but  he  ahall  aotbedok 
to  the  borough  niagistrales  (^').  His  duties  within  the  borough  appev 
to  be  aa  near  to  those  of  a  clerk  of  the  peace  in  a  coanty  as  (he  dif- 
ferent  circumatancea  admit.  His  fees  are  like  thoae  of  the  clerk  of  tke 
peace  of  the  adjoining  county,  till  a  table  of  fees  made  oot  bytbi 
council  is  submitted  to,  and  confirmed  by,  a  principal  secretary  of 
atate  (A).  He  is  to  give  public  notice  of  the  time  and  place  of  boUing 
every  quarter  sessions  of  the  peace  for  the  borough,  ten  days  at  kati 
before  the  holding  thneof,  and  shall,  seven  days  at  least  before  tk 
holding  diereof,  cause  tbe  grand  and  petty  jurors  to  be  summooed, 
and  make  out  lists  of  such  jurors,  stating  their  christian  and  aomaax*, 
places  of  abode,  and  descriptions(l). 

Town  Clerk.] — ^The  town  c]tA  has  the  charge  and  custody  of  tk 
borough  records,  and  is  responsible  for  them.  They  shall  be  kept  is 
such  pbces  aa  the  council  ftom  time  to  time  shall  direct  (m). 

Other  0/^rr(.] —Besides  the  above  tdScers,  the  couBctl  ttttA 
borough  shall  yearly  iq)point  all  such  other  officers  as  have  beco 
utualfy  appointed  in  such  boroughs,  and  as  they  may  deem  ncccWTj. 
ami  may  fix  tlicir  salane';,  A-c.  («). 
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under  7  G.  IV.  c.  64,  s.  25  (/>).  He  is  only  to  pay  money  by  order 
of  the  council,  or  of  the  court  of  sessions  of  the  peace  for  the  borough, 
or  of  a  borough  justice  in  discharge  of  his  judicial  duty  under  5  &  6 
W.  IV.  c.  76,  or  in  such  case  as  a  court  of  sessions  of  the  peace  for 
any  county,  or  a  justice  of  peace  acting  in  and  for  a  county,  in  the 
discharge  of  his  judicial  duty  may  make  an  order  for  payment  of 
money  on  the  treasurer  of  such  county,  or  for  the  payment  of  the 
salaries  granted  to  any  recorder  or  police  magistrate  in  the  act  after 
provided  {q). 

Contribution  to  County  Expenditure  by  Boroughs  liable  to  contri'^ 
hute  before  2  4r  3  W.  /F.  c.  64.] — The  treasurer  of  every  county  in 
England  and  Wales  is  to  keep  an  account  of  all  sums  received  in  aid 
or  on  account  of  the  county  rate,  and  of  the  sums  expended  out  of  it 
for  other  purposes  than  the  costs  arising  out  of  the  prosecution,  main- 
tenance and  punishment,  conveyance  and  transport  of  offenders  com- 
mitted for  trial  id  such  county ;  and  in  the  case  of  boroughs  having  a 
separate  court  of  quarter  sessions  of  the  peace,  other  than  out  of  coro- 
ner's inquests ;  and  shall  not  more  than  twice  in  every  year  send  a 
oopy  of  the  said  account  to  the  council  of  every  borough,  situate  within 
SQch  county  in  which  a  separate  court  of  quarter  sessions  shall  be 
botden,  and  which  before  2Sf3W.IV.c.  64,  was  liable  to  contribute 
in  whole  or  in  part  to  the  county  rate  of  such  county ;  and  shall  make 
Older  on  the  council  for  payment  of  such  proportion  of  such  sum  as 
would  have  been  chargeable  after  deducting  all  sums  received  in  aid 
of  the  county  rate  as  aforesaid,  if  this  act  had  not  passed,  upon  such 
borough,  as  the  same  shall  be  bounded  according  to  this  act,  and  the 
council  shall  forthwith  order  same  with  charges,  &c.  to  be  paid  to  the 
treasurer  of  the  county  out  of  the  borough  fund.  Differences  to  be 
settled  by  a  barrister  as  under  5  G.  IV.  c.  85  (r). 

Liability  of  Boroughs  not  having  Jurisdiction  over  Felonies  to 
Expenses  of  such  Prosecutions  when  tried  at  County  Sessions  and 
Assizes.]'-By  4  &  5  W.  IV.  c.  27,  intituled,  •*  An  act  for  the  better 
administration  of  justice  in  certain  boroughs  and  franchises,'*  reciting, 
"  Whereas  the  justices  of  the  peace  acting  in  and  for  certain  boroughs 
and  franchises  in  that  part  of  the  United  Kingdom  called  England, 
not  being  empowered  by  charter  or  otherwise  to  hear  and  determine 


(p)  5  &  6  W.  IV.  e.  76,  8.  1 13.  (r)  Id,  s.  U7. 

Iq)  Id,  8.  59. 
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felonies  at  the  geoersl  seisions  or  the  peace  held  in  and  for  sndi 
l^roughB  and  franchiies,  are  by  law  required  to  kimI  Tor  trid  at  Uk 
general  assizes  for  the  county  wherein  such  borough  or  franchise  may 
be  situated,  every  person  chafed  with  felony,  whereby  the  admini- 
stration of  justice  is  injuriously  delayed,  and  the  expenses  to  which  ibe 
county  in  such  cases  is  liable  are  grievously  increased,"  it  is  enacted, 
"  That  from  and  after  25th  July,  IS34,  the  justices  of  the  peace  ud 
any  such  justice,  acting  in  and  for  any  borough  or  franchise  in  that 
part  of  the  United  Kingdom  called  England,  not  being  empowered  bj 
charter  or  otherwise  to  hear  and  determine  felonies,  shall  and  nuj 
commit  every  person  charged  with  any  such  felony  as  the  conrt  of 
quarter  sessions  may  have  jurisdiction  to  try,  to  be  tried  at  the  geneni 
quarter  sessions  of  the  peace  for  the  county,  riding,  or  division  wbereio 
•uch  borough  or  franchise  shall  be  situate,  or  at  any  adjouroaMol 
thereof;  and  the  justices  of  the  peace  acting  in  and  for  such  coontj, 
riding,  or  division,  are  hereby  empowered  to  try  persons  so  committal 
at  the  general  quarter  sessions  of  the  peace  held  for  such  coanlf, 
riding,  or  division,  or  at  any  adjournment  thereof  (s). 

Jtuticei  and  Clerkt  of  Peace  in  Boroughi  within  B  ^6W.  If. 
c.  76.1 — ^0  person  assigned  to  keep  the  peace  within  any  boroggii 
under  5  &  €  W.  IV.  c.  76,  s.  98,  shall,  by  virtue  of  such  a 
act  as  a  justice  of  peace  at  any  court  of  general  or  quarter  « 
in  making  or  levying  any  county  rate,  or  rate  in  the  nature  of  a  coaslf 
rate(0- 

The  clerk  to  the  borough  justices  cannot  by  himself  or  partner  be 
directly  or  indirectly  interested  or  empk>yed  in  the  piOMcntioB  of 
any  offender  committed  for  trial  by  the  justices  whose  clerk  be  is. 
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The  county  coroners  are  to  act  exclusively  in  other  boroughs,  5 
&  6  W.  IV.  c.  76,  s.  64. 

By  6  &  7  W.  IV.  c.  105,  s.  6,  the  coroner  of  a  borough,  named  in 

5  Sc  6W.  IV.  c.  76y  may  appoint  a  barrister  or  attorney  his  deputy  in 
case  of  illness  or  unavoidable  absence,  on  obtaining  a  certificate  from 
the  mayor  or  two  justices,  stating  the  cause  of  absence,  &c. 

GtioU  in  Boroughs.] — ^The  several  councils  of  the  cities  of  Canter- 
bury, Lichfield  and  Lincoln,  and  of  every  other  borough  named  in  the 
schedules  to  5  &  6  W.  IV.  c.  76,  (the  Municipal  Corporation  Act,) 
shall  have  all  the  powers  for  building,  enlarging,  and  repairing  any  gaol 
or  lioiue  of  correction  belonging  to  their  city  or  borough  respectively, 
which  the  justices  having  the  government  or  ordering  of  any  gaol,  &c» 
in  any  city  or  borough  within  (the  Gaol  Acts)  4  G.  IV.  c.  G4,  or  5 
G.  IV.  c.  85,  had  in  general  or  quarter  sessions  before  5  &  6  W.  IV. 
c.  76,  subject  to  any  alteration  in  those  acts  by  5  &  6  W.  IV.  c.  38. 
AD  things  relating  to  the  above  which  by  statute  were  to  be  done  at 
general  or  quarter  sessions,  are  to  be  done  at  quarterly  meetings  of  the 
council  (v) ;  and  the  powers  of  the  justices  having  the  ordering  of 
gaols  before  5  &  6  W.  IV.  c.  76,  are  vested  in  the  new  borough  jus- 
tices in  quarterly  sessions  assembled  (w).  The  borough  gaol  may  be 
huilt  within  or  beyond  the  limits  of  the  borough,  on  not  exceeding  five 
acres  (x). 

And  county  justices  have  now  the  like  power  of  contracting  with 
the  council  of  any  borough  named  in  5  &  6  W.  IV.  c.  76,  schedules 
A.  and  B.,  in  which  it  has  been  made  appear  to  a  secretary  of  state, 
that  there  is  a  gaol  or  house  of  correction  fit  for  the  confinement  of 
prisoners,  for  the  conveyance  to,  and  maintenance  therein,  of  prisoners 
committed  thereto  by  any  county  justices  (y). 

However,  where  a  grant  of  quarter  sessions  was  made  by  the  crown 
under  that  act  to  a  newly  incorporated  borough  not  having  a  gaol,  the 
town  council  have  no  power,  either  under  5  G.  IV.  c.  85,  s.  1,  or  5  & 

6  W.  IV.  c.  76,  s.  114,  to  contract  with  county  justices  to  send 
borough  prisoners  to  the  county  gaol  (z). 

Triali  of  Borough  Offenders  imprisoned  in  Borough  or  County 
Gaols  at  Borough  Sessions.] — And  if  the  borough  having  such  gaol, 

(v)  7  W.  IV.  &  1  V.    c.  78.  8.  37,  (*)  Id,  s.  40. 

tmbte,  ropcraeding  5  &  6  W.  IV.  c.  76,  (y)  6  &  7  W.  IV.  c.  105,  s.  1. 

s.  116.  (r)  Reg,  ▼.  Lancashire  (Jusiieee),  3 

(v)  7  W.  IV.  &  1  V.  c.  78,  8.  38.  P.  &  D.  86,  Mich.  1839. 
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'&c.  has  a  conrt  of  leparate  quarter  iesBcons,  such  c^nden  may  be 
tried  and  sentenced  by  such  court  for  all  oSeoces  of  wbjch  that  court 
faa>  cognizance,  and  pnaished  accordingly ;  and  all  the  proriuoDi  of 
6  O.  IV.  c.  85,  thall  extend  to  their  trial  and  punishment,  and  to  ill 
acts  necessary  for  or  consequent  on  snch  trial  (a). 

Andbysect.2,priBoneracommittedtocoiintygaoli,&c.fromboroaghi, 
(pursuant  to  contract,  as  in  5  &  6  W.  IV,  c.  76,  s.  1 16,)  may  be  tried 
at  the  boroug;h  court  of  quarter  sessions  of  the  peace ;  and  the  propn 
officer  of  such  V>rongh  may  direct  the  removal  of  auch  prisoner  for  tml, 
and  may  do  all  other  acts  necessary  for  or  coasequeat  on  inch  trial, 
notwithstanding  that  the  gaol,  &c.  so  receiring;  aader  contract  a  pti- 
soner  committed  for  trial,  may  be  situate  more  than  two  mile*  fron 
.the  usual  place  of  trial  of  such  txirough. 

By  sect.  8,  the  powers  heretofore  exercised  by  corporate  justices  in 
general  or  quarter  sessions  assembled,  and  which  do  not  relate  to  dx 
business  of  a  courtof  criminal  or  civil  judicature,  so  as  to  be  within  the 
recorder's  power,  are  vested  in  the  ctAincil,  to  be  exercised  at  qnsrted; 
meetings  or  by  a  committee  of  their  body. 

Where  the  justices  of  a  borough  had  exclusive  jurisdiction  within 
the  borough  itself,  and  jurisdiction  concurrent  with  that  of  the  conslj 
justices  over  certain  places  called  the  "  libeniea  "  of  the  borough,  it 
was  held  before  4  &  5  W.  I V.  c.  76,  s.  1 1 1 ,  that  for  an  offence  coib- 
nutted  within  those  limits,  they  might  commit  to  the  county  gaol,  and 
cause  the  prisoner  to  be  broi^ht  before  tbem  at  the  borough  ses- 
sions (i). 

Various  enactments  have  been  from  time  to  time  passed  for  effecting 
greater  uniformity  of  practice  in  the  government  of  prisons  in  EogUnd 
ind  Wales  (c) ;  and  copies  of  all  rules  in  force  in  prisons  must  be  Isiii 
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borough  shall  send  a  copy  of  such  grant,  sealed  with  the  seal  of  the 
boroughy  to  the  derk  of  the  peace  of  the  county  in  which  such  borough 
or  any  part  thereof  is  situated ;  and  after  the  grant  of  such  court  to 
any  borough,  it  shall  not  be  lawful  for  justices  of  the  peace  of  any 
county  within  which  such  borough  or  part  of  such  borough  is  situated, 
Co  assess  any  messuages,  lands,  tenements,  or  hereditaments  within 
such  borough,  to  any  county  rate  thereafter  to  be  made,  but  every 
part  of  every  such  borough  shall  thenceforward  be  wholly  free  and 
discharged  from  contributing,  otherwise  than  is  hereinafter  provided, 
to  any  rate  or  assessment  of  any  kind,  of  and  for  the  county  in  which 
any  part  of  such  borough  is  situated :  provided  nevertheless,  that  all 
arrears  of  such  rates  theretofore  made,  may  be  levied  and  collected  as 
if  this  act  had  not  passed  (/). 

Rate  in  ruUure  of  a  County  Rate  in  a  Boroti^  A.]— The  council  of 
the  borough  may  order  a  borough  rate  to  be  made  therein,  in  the 
nature  of  a  county  rate,  and  have  all  the  powers  of  justices  under 
55  G.  III.  c.  51 ;  except  that  the  appeal  is  to  the  recorder  at  the  next 
quarter  sessions  ibr  the  borough  in  which  such  rate  has  been  made ; 
or,  if  there  is  no  recorder  within  the  borough,  to  the  next  quarter 
sessions  for  the  county  within  or  adjacent  to  which  it  is  situate,  and 
who  shall  respectively  have  power  to  hear  and  determine  the  same,  and 
award  relief  in  the  premises  as  in  appeals  against  county  rates  (g). 

Before  7  W.  IV.  &  1  V.  c.  81,  s.  2,  the  town  council  had  not  power 
to  make  a  retrospective  borough  rate  in  nature  of  a  county  rate,  for  paying 
the  expenses  incurred  in  carrying  into  effect  the  Municipal  Corporation 
Amendment  Act,  6  ^  6W.  IV.  c.  76  (A).  A  rate  of  Uiis  kind  cannot 
be  abandoned  after  appeal  lodged  against  it  at  the  quarter  sessions  of 
the  borough  against  the  town  council,  except  on  payment  of  costs  to 
the  appellants  by  the  former.  The  mode  of  obtaining  the  costs  is  for 
appellants  to  prove  due  service  on  the  town  clerk  of  the  notice  of 
appeal,  and  of  the  notice  to  produce  the  rate,  and  to  show  that  the 
rate  has  been  abandoned  by  the  town  council.  If  no  one  appears  for 
the  respondents,  or  produces  the  rate,  but  it  is  suggested  that  the  rate 
is  abandoned  as  illegal,  the  rate  is  sufficiently  before  the  court,  and  the 
recorder  has  jurisdiction,  and  ought  to  confirm  the  appeal  with  costs  (t). 


(/)  5  Si  6  W.  rvr.  c.  76,  8.  112.  871;  1  P.  &  D.  620,  8.  C, 

Q)  Id,  8.  92.  (t)  Reff.  V.  Stoned  (Recorder  qf), 

(k)  WbodM  ▼.  Reed,  2  M.  &  W.  777,  1  P.  &  D.  72.    The  appeal  had  been 

>n  5  &  6  W.  IV.  c.  76,  8.  S2.   See  Reg.  frequently  respited,  and  once  in  part 

r.  BeUk  (Recorder),  9  Ad.  &  E.  714,  heard. 
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By  analogy  to  county  rates  in  counties,  a  notice  of  i^ipeftl  is  nqaited 
by  this  clause  (see  55  Q.  III.  c.  51 ;  57  G.  III.  c.  94),  and  mut  be 
given  to  the  town  clerk,  he  being  the  officer  of  the  panics  (nz. 
the  town  council)  makiDg  the  rate,  and  therefore  respondent*  (;)• 
It  is  decided  that  the  notice  of  an  appeal  against  a  borongfa  rale, 
under  5  &  6  W.  IV.  c.  76,  s.  92,  must  aUte  directly,  that  the  psity 
appealing  is  aggrieved,  or  must  show  facts  from  which  it  can  be  ail> 
lected.  Where  the  notice  merely  described  such  an  appeUant  u  ■ 
"  burgess  of  the  borough  called  on  to  pay  the  rate,"  tfae  cooit  reused 
a  mandamu  to  compel  a  recorder  to  enter  cootinnances  and  bear  the 
appeal,  though  it  was  stated  on  the  affidavit,  that  Uie  appellant  wu 
a  party  ^^riered,  and  that  the  omission  in  tfae  notice  arose  fn» 
oversight.  The  recorder  had  refused  to  hear  the  appeal  or  to  enUt 
and  respite  it  {&),  Where  a  borough  sessions  quashes  an  appal 
against  a  borough  rate  in  the  nature  of  a  county  rate,  made  nndcr 
5  &  6  W.  IV.  c.  76,  s.  92,  their  order  is  not  removable,  the  certiorm 
beiog  expressly  uken  away  by  sect.  132  (I). 

Qaolt  of  Countiet,  S[C.,  how  uted  at  Gaolt  of  ^oroa^Aj.}— Alt 
sums  directed  by  7  G.  IV.  c.  64,  s.  25,  to  be  paid  by  virtue  of  thil 
act,  in  respect  of  felonies  and  such  misdemeanours  as  aforesaid,  com- 
mitted or  supposed  to  have  been  committed  in  any  borough  in  wbiti 
a  separate  court  of  quarter  sessions  of  the  peace  shall  be  bolden,  sfatU 
be  paid  out  of  tfae  borough  fund  of  such  borough,  and  the  otda 
of  court  shall  in  every  such  case  be  lUrected  to  the  treasurer  of  th 
borough  (m). 

The  powers  giveii  by  6  G.  IV.  c.  85,  to  justices  of  a  borough  bavisg 
a  gaol  (n).  t"  contract  with  justices  having  jurisdiction  over  any  gaol 
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the  satisfacuon  of  the  secretary  of  state,  that  there  is  in  any  borough 
a  gaol  or  house  of  correction  fit  for  the  confinement  of  prisoners,  the 
town  council  have  the  same  powers  of  contracting  with  those  who  have 
the  government  of  such  gaol,  &c.  in  like  manner  as  in  sect.  114; 
and  in  case  the  borough  has  a  separate  court  of  quarter  sessions,  such 
offenders  may  be  tried  and  sentenced  by  such  court  for  all  offences  of 
which  that  court  has  cognizance,  and  punished  accordingly :  and  the 
proYtsions  of  5  G.  IV.  c.  85  shall  extend  as  nearly  as  may  be  to  the 
trial  and  punishment  of  such  offenders,  and  to  all  acts  necessary  for, 
or  consequent  on,  such  trial  (/>).  But  if  the  borough,  though  with 
separate  quarter  sessions,  has  no  such  gaol,  the  town  council  cannot 
contract  as  above  {q). 

Offences  against  Local  Acts.] — ^All  offences  committed  within  any 
borough,  or  the  local  precincts  thereof,  against  the  provisions  of  any 
kxral  act  of  parliament,  are  made  cognizable  by  justices  of  the  borough, 
who  are  invested  with  all  the  powers  respecting  such  offences  which 
the  county  justices  theretofore  possessed  under  the  local  act,  and  may 
imprison  under  the  same  in  any  gaol  to  which  they  may  commit  of- 
fenders (r). 

Cinque  Ports.] — Justices  acting  in  the  cinque  ports,  under  commis- 
sions granted  by  virtue  of  51  G.  III.  c.  36,  may  exercise  all  the  powers 
of  justices  in  counties  relating  to  granting  licenses  to  victuallers  (s). 
Their  ancient  jurisdiction,  as  enjoyed  before  5  &  6  W.  IV.  c.  76,  is 
preserved  to  them  by  that  act  {t). 


J,  bat  for  a  proportionate  share  of  firmed  bj  the  court,  Reg.  y.  Johnaon,  2 

the  ei^penses  of  the  county  gaol :  though  P.  &  D.  611,  Trin.  1839. 

tbere  waa  no  contract  in  force,  under  {p)  5  &  6  W.  IV.  c.  76,  s.  115.    See 

b  O.  IV.  e.  85,  between  the  county  and  7  W.  IV.  &  1  V.  c.  78,  a.  42. 

borough  justices  for  maintenance  of  the  (q)  Reg.  y.  Lancoikire  (Juitieee),  3 

borough  prisoners ;  and  an  award  of  a  P.  &  D.  86. 

barrister  appointed  by  an  order  of  the  (r)  7  W.  IV.  &  1  V.  c.  78,  s.  31. 

judge  of  assize,  on  application  of  the  («)  6&  7  W.  IV.  c.  105, s.  11. 

Uy  tenure  under  5  G.  IV.  c.  85,  and  (/)  5  &  6  W.  IV.  c.  76,  s.  135,  136. 

5  &  6  W.  IV.  c.  76,  s.  114,  was  con- 
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SECTION  I. 

Baitabdt  and  Ordkm  or  Fiuatiok. 

Juritdictioii  of  Quarter  Sessions  before  I4th  Att^ust,  1834,  m 
down  to  26fA  AnguMt,  1839.]— Before  the  paning  of  ibe  FoofJv 
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of  a  bastard  for  its  support,  if  born  after  that  day  (y).  The  same 
act  (z)  repealed  for  the  most  part  the  bastardy  laws  tiien  in  operation ; 
aroided  (a)  all  securities  already  given,  under  49  G.  III.  c.  68,  &c.y  for 
indemnifying  parishes  against  children  likely  to  be  bom  bastards :  and 
in  the  working  of  its  otlier  proyisions,  as  to  notice,  &c.  made  the  means 
of  procuring  support  for  bastards  from  their  fathers  limited,  hazard- 
onSy  and  costly. 

These  provisions  occasbned  no  perceptible  diminution  in  the  births 
of  illegitimate  children.  Their  real  effect  was  the  teaching  effrontery 
to  onhackneyed  offenders,  and  securing  impunity  to  profligates  of  the 
stronger  sex,  at  the  expense  of  their  female  victims  and  the  parochial 
purse.  But  it  was  not  till  1839  that  the  legislature  retraced  its  steps, 
and  replaced  the  enactments  of  the  reign  of  Elizabeth  as  to  the  tribunal 


(|f)  The  old  laws  as  to  bastards  bora 
b^fire  this  date  are  preserved  in  Bum's 
Jostioe,  26th  edit,  tit  Battard, 

(x)  4&5W.IV.c.76,s.69,  "From and 
«|ler  the  passing  of  this  act  [14th  Angost, 
1834]  so  much  of  any  act  or  acts  of  par- 
liament as  enables  any  single  woman  to 
ciharge  any  person  with  having  gotten  her 
with  any  child  of  which  she  shall  then  be 
pregnant,  or  as  renders  any  person  so 
charged  liable  to  be  apprehended,  or 
committed,  or  required  to  give  security 
on  any  such  charge,  or  as  enables  the 
mother  of  any  bastard  child  or  children 
to  charge  or  affiliate  any  sndi  child  or 
children  on  any  person,  as  the  reputed 
or  putative  &ther  thereof;  [or,  as  en- 
■blea  any  overseer  or  guardian  to  chaige 
or  make  complaint  against  any  person, 
as  such  reputed  or  putative  fiither,  and 
to  reqojre  him  to  be  charged  with,  or 
eontnbute  to  the   expenses   attending 
the  birth,  sustentation,  or  maintenance 
of  any.sach  child  or  children ;  (quaret  if 
18  El.  c.  3,  &c.  are  revived  since  the 
repeal  of  4  &  5  W.  IV.  c.  76,  quoad  hoc, 
by  2  &  3  V.  c.  85 ;)]  or,  to  be  impri- 
soned or  otherwise  punished  for    not 
contributing  thereto  ;  or,  as  in  any  way 
renders  such  reputed  or  putative  father 
liable  to  punishment  or  contribution  as 
such ;  or,  as  enables  churchwardens  and 
overseers,  by  the  order  of  any  two  jus- 
tices of  the  peace,  confirmed  by  the 
sessions,  to  take,  seise,  and  dispose  of 
the  goods  and  chattels,  or  to  receive 
the  annual  rents  or  profits  of  the  lands, 
of  any  putative  father  of  bastard  chil- 
dren; and  so  much  of  any  such  act  or 


acts  as  renders  an  unmarried  woman 
with  child  liable,  as  such,  to  be  sum- 
moned, examined,  or  removed ;  or,  as 
renders  the  mother  of  any  bastard  liable, 
as  such,  to  be  imprisoneid  or  otherwise 
punished ;  shall,  so  far  as  respects  any 
child  which  shall  be  likely  to  be  born,  or 
shall  be  born  a  bastard  after  the  passing 
of  this  act,  or  the  mother  or  putative 
father  of  such  child,  be,  and  the  same 
was  thereby  repealed." 

(a)  By  4  &  5  W.  IV.  c.  76,  e.  70, 
*'  Every  security  given,  or  recognizance 
entered  into  by  any  person  or  persons, 
or  his  or  their  surety,  before  the  passing 
of  this  act  [14th  August,  1834],  to  in- 
demnify any  parish  or  place  as  to  any 
child  or  children  likely  to  be  bora  a 
bastard  or  bastards,  whereof  any  single 
woman  shall  be  pregnant  at  the  time  of 
the  passing  of  this  act,  or  to  abide  and 
perform  such  order  or  orders  as  might 
nave  been  made  touching  such  child  or 
children,  pursuant  to  18  £1.  c.  3,  con- 
cerning bastards  begotten  and  born  out 
of  lawful  matrimony,  shall  be,  and  the 
same  are  hereby  declared  null  and  void ; 
and  every  person  who  shall,  at  the  time 
of  the  passing  of  tliis  act,  be  in  custody 
upon  the  commitment  of  any  justice  or 
justices,  for nothaving given  such  security 
or  entered  into  such  recognisance,  shall  be 
discharged  (upon  the  application  of  such 
person)  by  any  one  of  the  visiting  jus- 
tices of  the  gaol  in  which  such  person 
shall  be  in  custody  under  such  convic- 
tion."    See  Laing  or  Lang  v.  Spencer, 
T.  «c  Gr.  358  ;  3  C.  M.  fit  R.  129,  8.  C. . 
pott,  p.  991. 
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for  obtaiDiDg  orders  of  filiation,  >dU  retaining  tbe  modem  inprn 
ment  of  corroborating  the  woman'*  teatimonj,  which  we  shall  pceMott 


Prettnt  state  of  the  Law  at  to  Affilia^  Battarda  (2  j-  3  F.  c.  89 
—All  poner  of  applying  to  the  quarter  aesaiona,  in  the  firtt  imtue 
for  orders  in  bastardy,  was  taken  away  ht>m  26th  August,  1839.  Tk 
power  is  now  re-vested  in  the  petty  oc  special  sessions  for  the  diriuaai 
borough,  tbe  putative  father  being  still  at  liberty  to  carry  the  betiii 
to  the  quarter  sessions,  on  the  terms  of  giving  security  to  abide  tl 
judgment  of  that  tribunal;  and,  if  there  fixed  with  the  patemitf.t 
pay  the  costa  of  the  parish  officers  in  bringing  the  charge  before  tk 
court :  for  by  2  &  3  V.  c.  85,  s.  1  (b),  after  reciting  that  "  it  is  expedia 
to  give  more  speedy  and  effectual  means  for  obtaining  orders  on  d 
putative  fathers  of  bastard  children  for  their  support  and  maintenaDCC, 
it  ia  enacted  that,  "  after  the  passing  of  thia  act,  when  any  child  dad 
thall  have  been  bom  a  bastard  since  tbe  passing  of  4  &  5  W.  IV.  c 
76  [viz.  since  14th  August,  1834],  and  with  reapect  to  which  no  ^ 
plication  shall  have  been  made  to  any  court  of  general  quarter  Koioe 
under  that  act  [viz.  before  26th  August,  1839],  shall,  by  reason  of  ih 
inability  of  the  mother  of  such  child  to  provide  for  its  maintenince 
become  chargeable  to  any  parish,  the  guardiani  of  any  parish,  otA 
tbe  union  in  which  any  parish  may  be  aituate,  or  if  there  shall  beat 
such  guardians,  then  the  overMar*  (c)  of  such  parish,  «uiy,  if  li*! 
think  proper,  at  any  time  within  three  calendar  months  after  mA 
child  shall  have  become  chargeable,  apply  to  the  justices  of  the  pan 
holding  any  special  or  petty  sestian  in  and  for  the  division  or  bonagh 
witliin    wliich    siicli    union,   nr   piirisl,   or   any   part    tlierenf  sli:,Il  b< 
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regard  thereunto  which  are  given  to  the  court  of  general  quarter  ses- 
uons,  by  4  &  5  W.  IV.  c.  76 ;  and  all  enactmenU  in  that  act  relating 
to  the  court  of  general  quarter  sessions  shall  be  taken  to  apply  to  the 
aaid  justices  in  special  or  petty  session,  except  that  the  notice  to  the 
person  intended  to  be  charged  with  being  the  father  of  the  child  need 
not  be  given  more  than  seven  days,  instead  of  fourteen  days  [as  by 
4  &  5  W.  IV.  c.  76,  s.  73  was  required],  before  the  session  at  which 
the  application  shall  be  heard ;  and  after  the  passing  of  this  act,  it 
■hall  not  be  lawful  to  make  any  such  appUcation  to  any  court  of 
general  quarter  sessions,  nor  shall  any  court  of  general  quarter  sessions 
have  any  authority  to  make  any  order  upon  any  such  application.*' 

Parties  Charged  may  enter  into  Recognizance  to  Try  the  Charge 
mi  Quarter  Sessions.] — By  2  &  3  V.  c.  85,  s.  3,  it  is  provided,  that  if 
the  person  whom  the  guardians  or  overseers  shall  charge  with  being 
the  putative  father  of  such  child  shall  declare  to  the  justices  in  such 
special  or  petty  sessions,  that  he  is  desirous  («)  tliat  the  charge  shall 
be  heard  and  determined  at  the  quarter  sessions  of  the  peace  then 
next,  and  shall  then  and  there  enter  into  a  recognizance  with  two 
sufficient  sureties  conditioned  personally  to  appear  at  the  quarter 
sessions  of  the  peace  then  next  or  next  but  one  ensuing,  as  the  justices 
$hall  think  fit^  to  answer  to  the  said  charge,  and  to  abide  the  judg- 
ment of  the  said  court  at  such  sessions,  and  to  pay  all  the  costs 
incurred  by  the  said  guardians  and  overseers  in  bringing  such  charge 
before  the  said  court,  in  case  the  court  shall  adjudge  him  to  be  the 
putative  father  of  such  child,  then  the  justices  in  special  or  petty 
session  shall  not  proceed  further  to  hear  the  charge,  but  shall  take 
such  recognizance  and  transmit  it  to  the  clerk  of  the  peace ;  and  in 
such  case,  all  further  proceedings  in  the  matter  of  such  charge  shall 
be  laid  before  the  said  court  of  quarter  sessions  as  if  that  act  had  not 
been  made. 


■ammoiii  upon  the  person  against  whom 
sodi  warrant  shall  be  granted,  and  that 
the  reasonable  expenses  of  attendance 
were  paid  or  tendered  to  such  person ; 
and  the  justices  before  whom  any  such 
ehai^  shall  be  heard,  may  commit  any 
penon  eoming  or  brought  before  them, 
who  shaU  refuse  to  give  evidence,  to  any 
house  of  eorrection  within  their  juris- 
dktioD,  there  to  remain  without  bail  or 
mainprise  for  any .  time  not  exceeding 
fiNuteen  days,  or  untU  such  person  shall 
■ooner  sohmit  himself  to  be  examined ; 


and  in  case  of  such  submission,  the 
order  of  any  such  justice  shall  be  a 
sufficient  warrant  for  the  discharge  of 
such  person. 

(e)  This  was  said  to  afford  him  an 
option  without  giving  him  an  appeal, 
R.  Y.  W%li9  (/M/tcet).— MSS. ;  but  an 
appeal  has  been  since  made  from  an 
order  of  filiation  made  at  petty  sessions 
under  2  &  3  V.  to  the  quarter  sessions, 
and  the  case  stands  for  judgment,  Rtg, 
y.  YwkMhw9  (VT.  12.  JKitiee9),  Q.  B. 
Ilil.  1841. 
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Battard  to  fotkno  Mother' t  Settlement  till  it  attmtu  SUtttm,e 
obianu  a  Settlement  m  Ut  otm  Right.^—Bj  4  &  5  W.  IV.  c.  T6,  i 
71,  "Every  child  which  shdl  be  bom  b  btutard  after  the  puMBCi 
this  act,  shall  have  and  follow  the  setUement  of  the  motbei  of  mc 
cjiild,  until  such  child  ihall  attain  the  age  of  lixteea,  or  ihall  acqu 
a  settlement  in  ita  own  right:"  juierc,  if  there  baay  cessation  of  liib 
litj  in  this  case  when  the  bastard,  if  a  girl,  marries  before  sixtMo  (/ 

Mother,  vhile  Unmarried  or  a  Widow,  is  bouitd  to  MaiiUm  k 
Bastard  till  U  altava  Sixteen,  or  titl,  if  a  Girl,  it  marries  befvtt  (ib 
Age^ — "  3uch  mother,  so  long  as  she  shall  be  ODmairied  or  a  widoi 
is  (by  the  same  section)  bound  to  maintain  such  child  as  a  part  of  b< 
iamily  until  such  child  shall  attain  the  age  of  sixte^i ;  and  all  rdii 
granted  to  inch  child,  while  under  the  age  of  sixteen,  shall  be  en 
sidered  as  granted  to  such  mother.  Provided  always,  that  isc 
liabihty  of  such  mother  as  aforesaid  shall  cease  on  the  manisgct 
aacb  diikl,  if  a  female." 

Thus  if  the  mother,  while  unmarried  or  a  widow,  and  being  ablt  t 
keep  her  bastard  child,  refoses  so  to  maintain  it,  tbongh  it  hat  bo 
attained  the  age  of  sixteen,  or,  if  a  girl,  is  oot  sixteen,  and  ii  in 
married,  she  will  be  punbhable,  as  an  idle  and  disorderly  psnos 
Koder  5  G.  IV.  c.  83,  s.  3,  by  a  month's  hard  labour  in  the  laMuct 
correction.     (See  tit.  Vagrant^ 

If  the  mother  marry,  the  husband  must  maintaia  her  bastud  till  Is 
wife  dies,  or  till  the  bastard  attains  the  age  of  BXteea,  soiled  to  son 
exeaptions  (onla,  p.  711). 

But  if  the  mother  of  the  bastard  baa  no  settlenelit,  a>Mi  msaisi 
anmarried,  the  place  of  Inrth  seems  that  of  its  settlement,  vnlcs  it  ■ 
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of  the  poor  of  any  parish  (A)  are  situate,  are  protected  from  liability 
fcr  bastards  bom  of  prisoners  in  those  establishments ;  they  being  ex- 
pressly prevented  by  the  act  from  gaining  birth  settlements  from  that 
circomstance  («) ;  so  that  these  settlements  appear  to  be  in  the  parish 
m  which  the  mother,  if  a  prisoner,  was  settled ;  or  in  that  which  sent 
(he  mother  to  such  hospital,  drc,  or  on  whose  account  she  was 
there  receired  and  maintained  (j).    Thus  bastards  born  in  the  places 
■entioned  in  these  sections  seem  without  even  a  birth  settlement, 
vkere  their  mothers  have  none,  or  none  that  can  be  ascertained ;  but 
Aey  cannot  be  separated  from  their  mothers  during  their  age  of  nurture. 
M  the  mother  marry  a  man  not  being  the  putative  fatho*  of  her 
hstard,  bom  before  14th  August,  1834,  that  putative  father  is  not 
fMe    to   maintain  it,  in  pursuance  of  an  order  of  justices  made 
More  that  day,  at  least  as  long  as  the  after-acquired  husband  is 
aUe  to  do  so  (A).    Where  a  bastard  is  born  after  that  day,  and  its 
ttotber  afterwards  marries  a  man  who  is  not  the  putative  father,  the 
latter,  as  it  seems,  can  only  be  liable  after  that  event,  in  case  she 
should  die  before  the  child  attains  the  age  of  seven  years,  or  if  she 
ihoold  become  a  widow  before  tliat  time,  and  be  unable  to  maintain 
it  (1),  and  then  he  can  only  be  liable  till  the  child  attains  that  age ; 
miuAe  the  mother,  if  living,  is  liable  to  keep  it  till  it  attains  sixteen, 
DTy  if  a  girl,  marries  before  that  age  (m). 

Special  or  Pett^  Senions,  on  Application  of  Oversien^  ^c.  may 
muihe  an  Order  on  a  Putative  Father  for  Support  of  a  Bastard  Child 
C2  4-  3  F.  c.  85,  5.  1 ;  4^5  W.  IV.  c.  76,  s.  72).]— By  2  &  3  V.  c. 
9^  a.  1  y  it  shall  not  be  lawful,  after  the  passing  of  this  act  [26th 
An^st,  1839],  to  make  any  such  application  [viz.  for  an  order  on 
|Nitative  father  for  maintenance  of  bastard],  to  any  court  of  general 
quarter  sessions,  nor  shall  any  such  court  have  an  authority  to  make 
any  order  upon  any  such  application.  Thb  section  repeals  part  of 
4  i^  5  W.  IV.  c.  76,  s.  72,  here  omitted,  and  has  replaced  it  as  far 
as  relates  to  the  application  for  the  order  (see  ante,  p.  988).  It  confers 
OD  special  or  petty  sessions  the  powers  and  duties  of  quarter  sessions, 
under  4  &  5  W.  IV.  c.  76,  and  applies  all  its  provisions  to  such 
ifiecial  or  petty  sessions.  Thus  the  following  part  of  4  &  5  W.  IV. 
c.  76,  s.  72,  is  in  force  as  to  such  special  or  petty  sessions. 


A)  54  G.  III.  c  170,  8.  3.  (/)  See  4  &  5  W.  IV.  c.  76,  m.  57, 

'      See  two  last  notes.  71,72;  1  Barn's  J.,  by  Clutty,  28th  ed. 


07  See  54  6.  III.  c.  170,  s.  3.  372,  id.  contra, 

(k)  Lamg  or  Lang  y.  Spencer ^  Tyr.  (m)  Ante,  p.  990. 

k  Or.  358 ;  1  M.  &  W.  129,  8,  C. 
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Corroboration  of  Mother's  Emdence. — ^Tbe  court  to  whkli  radi 
application  shall  be  made,  iball  proceed  to  hear  endeoce  tberaoo, 
and  if  it  shall  be  wtisGed,  after  hearing  both  parties,  that  the  penoa 
•o  charged  is  really,  and  ia  truth,  the  fether  of  such  child,  it  ihsll 
make  such  order  upon  such  person  in  that  respect  as  to  soch  comt 
shall  appear  to  be  just  and  reasonable  under  all  the  circuniiUiKci 
of  the  case.  Provided  always,  that  no  such  order  shall  be  msdt, 
unless  the  evidence  of  the  mother  of  such  bastard  child  shall  be 
corroborated  in  some  material  particular,  by  other  testimony,  to  tlic 
tatisfiiction  of  such  court.  Provided  also,  that  such  order  shall  ia  ao 
caae  exceed  the  actual  expense  incurred,  or  to  be  iacnned,  for  tbe 
maintenance  and  support  of  sach  bastard  chihl  while  so  chaigeabk, 
and  shall  continue  in  force  only  until  such  child  shall  attaia  ibe 
age  of  seven  years,  if  he  shall  so  long  lire.  Provided  also,  that  no 
part  of  the  monies  paid  by  such  putative  lather,  in  pursuance  of 
such  order,  shall  at  any  time  be  paid  to  the  mother  of  such  bastud 
child,  nor  in  any  way  be  applied  to  the  maintenance  and  luppwt  d 
such  mother."    See  pott,  p.  1002. 

/»(«yre(a(uMC/iitMM.]— By4&6W,lV.c.76,s.  109,Bndby243 
V.  c.  85,  a.  4,  the  word  overseer  shall  be  construed  to  mean  and  include 
oreraeers  of  the  poor,  churchwardens  (so  far  a«  they  are  authorized,  or 
required  by  law  to  act  in  the  management  or  relief  of  the  poor,  n  is 
the  collection  or  distribution  of  the  poor-rate),  assistant  overseer,  or 
any  other  subordinate  officer,  whether  paid  or  unpaid,  in  any  paridtor 
union,  who  shall  be  employed  therein  in  carrying  that  act,  or  tbe  hwi 
for  relief  of  the  poor,  into  execution  (m).  The  word  ffuar^BoM,  by  At 
same  clauses,  includes  any  viutor,  governor,  director,  manager,  actiif 
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:  5  W.  IV.  c.  76,  s.  109,  the  words  "  general  quarter  ses- 
i^hide  general  or  quarter  sessions,  or  adjournment  thereof*  for 
ty,  dirision  of  a  county,  riding,  borough,  liberty,  division  of 
precinct,  county  of  a  city  or  town,  city,  cinque  port,  or  towa 
t  unless  otherwise  provided  by  the  act. 

Sessions  must  he  Applied  to  for  an  Order  of  Filiation  and 
mce.] — By  2  &  3  V.  c.  85,  s.  1  (ante,  p.  991),  the  guardians 
in  may  apply  within  three  calendar  months  after  the  child 
chargeable  to  the  special  or  petty  sessions  for  the  division  or 
Whether  or  not  by  the  words  *'  next  sessions,"  in  4  &  5 
.  76,  s.  72,  was  meant  the  next  practicable  sessions,  for  in- 
le  sessions  next  after  the  child  becomes  chargeable  by  reason 
ibility  of  the  mother  to  maintain  it,  or  the  sessions  next  fol- 
ch  chargeability ,  but  after  the  discovery  of  the  putative  father 
oence  of  diligent  search,  or  of  evidence  to  corroborate  the 
account  of  its  paternity; — are  points  which,  though  canvassed, 
undetermined  (o)  :  but  seem  shut  out  by  the  very  different 
the  new  act. 


Js  to  the  gnardiaiiB  of  the  poor 
npetent,  was  mooted  before 
IV.  c.  76  ;  but  not  decided» 
m,  6  B.  &  C.  80 ;  9  D.  &  R. 

u  dear  that,  in  the  absence 
o  oath  of  the  abo^e,  or  of 
!ial  drcamttancea  to  ezcose 
rpealing  to  the  sessions  next 
f  time  after  the  chaigeability 
Id,  no  subsequent  court  oif 
sions  had  jorisidiction  to  hear 
tion.  Therefore  when  a  child 
targeable  on  the  29th  Sep- 
d  the  parish  officers  did  not 
le  sessions  held  on  the  13th 
Uowing,  bat  to  the  Epiphany 
ily,  withont  showing  to  that 

they  oonld  not  come  at  the 
Mions,  because  they  were  then 
^  the  fiither,  and  that,  though 
made  diligent  inquiry,  they 
ind  who  he  was,  the  court  of 
ich  held,  that  though  the 
sessions  had  done  right  in 
)  case  and  adjudicating  on  it, 

the  case  reserved,  yet  that 
no  jurisdiction  to  make  an 

thdr  order  was  quashed  ac- 
WtUiami,  J.,  adding,  that,  if 


by  the  words  **  next  sessions,*'  in  sect. 
72,  was  meant  **  next  practicable  ses- 
sions," it  was  not  made  to  appear  that 
the  Epiphany  sessions  were  those  next 
practicable  sessions ;  R.  t.  Heath,  5 
Ad.  &  E.  343 ;  6  N.  &  M.  348,  8.  C. 
Trin.  1836.  The  court  of  quarter  ses- 
sions had  held  that  the  appUcants  were 
not  bound  to  show  that  they  had  made 
diligent  but  fruitless  inquiry  for  the  fa- 
ther before  the  October  session. 

In  the  above  case,  the  number  of  days 
between  29th  September  and  13th  Oc- 
tober^ within  which  the  orerseers  must 
have  given  the  putative  father  (sup- 
posing them  to  know  him,  and  that  he 
was  in  their  neighbourhood)  the  notice 
required  by  law,  was  fifteen  at  the  ut- 
most, including  as  well  the  day  when,  by 
the  birth,  the  chargeability  accrued,  as 
also  that  of  the  holding  of  the  October 
session  ;  or  fourteen,  if  induding  the 
first  and  excluding  the  latter,  according 
to  the  practice  of  the  courts  of  law. 
For  all  that  appeared  at  the  Epiphany 
sessions,  the  overseers  might,  on  the 
29th  September,  have  known  who  the 
father  was.  But  where  a  child  becomes 
chargeable  within  fourteen  days  be- 
fore a  sessions,  it  might  be  otherwise, 

3s 


A  soldier,  tliough  on  actual  service,  might  be  imprisoned  for  ' 
of  sureiies  on  a  cliai^e  of  being  the  falhcr  of  a  ehilrl  likely  to  be 
a  bastard,  but  tliia  seems  at  an  end  since  4  &  5  W.  iV.  c.  76,  ■.  69 
U  was  held  on  tlie  old  law,  that  no  order  could  be  made  unles 
child  was  bom  alive,  thus  leaving  no  remedy  for  the  expenses  oi 
lying-in  {?). 


OTen  witlMiit  adducing  more  eTideace  ta 

the  irationi,  occurring  Becondly  after 
tint  itTFDt,  than  tht-  dsle  of  iti  birtb  : 
but  it  icema  that  io  auch  a  cuue,  if  tbe 
pariti  officer*  know  Ibe  putRtiie  fatber, 
tbey  abould  apply  Io  the  next  actual  set- 
■iODi  foi  «D  order,  and  at  tha  ume  time 
■note  to  reapitB  the  bearing,  under  aecC. 
;:t,  tilt  the  seisioua  □«(  Ensuing,  before 
whieb  time  fuurteen  dayi'  notice  of  the 
blaring  should  be  givco  to  the  father. 
See  per  Cbletidgr,  J.,  as  to  Beet.  73. 
wbkh  appUsa  to  the  Aearmg,  It.  t.  Or. 
Mdthire  iJialie«).  6  N.  &  M.  351; 
SDowl.  P.C.  IIS,  S.C. 

Tbia  deciaiaa  wa»  bj  QQ  meana  ron- 
tradictorflo  a  fonnet  caj>e  before  Cole- 
ridge, }.,  in  the  b«U  court.  The  Oi- 
fatdahire  leaiioni  bad  refuMd  to  enter- 
tain an  appticatioii  bj  overseers  againet  a 
patatite  father,  under  aeet.  71  of  4  &  5 
W.  IV.  c.  76,  on  the  ground  that  it  vaa  to* 
Uta;  R.v.0afiinli*irt(Jtutieai).6'S. 
&M.361)5Do«I.P.C.  n6,5.C.  The 
child  tens  bnrn  and  becarne  ehar^eahht 
on  i:Uh  June,  IMSS,  The  Midsummer 
acssiona  took  |)lace  more  than  fourteen 
days  after,  ri:.  on  38th  June.  At  tbe 
□eit  sesainna,  held  on  1 5th  October,  the 
overseer  went  therewith  the  mother  to 
get  nn  order  ngainat  the  putative  father, 
but  finding  proofs  necessary  to  corrobo- 
rate her  evidfiice,  made  no  application  at 
that  time,  but  returned  to  procure  (lie 
requisite  evideure,  and  at  the  Epiphany 
aesaiona  applied  by  counsel  for  an  order, 
The  learned  judge,  after  taking  time  to 
consider  the  case,  held,  tbst,  as  a  gene- 
ral rule,  the  application   niuat  be  made 


the< 


birth  ai 


I,  by  U 


!  jua. 


ticea,  in  each  case  ofa  laterapplicatit 
where  it  abould  appear  that  the  delay 
had  been  occasioned  by  an  ignorance  of 
the  father,  or  inability  to  procure  evi- 
dence  againet  him,  thout^b  diligent  in- 
quiry had  been  made.     He  added,  that 


the  tegialatnra  intended  to  fii 
timitalioa  of  time  ;  but  to  eonstn 
word  "next''  ai  mcsning  that  Ui 
plication  nu'  be  made  at  the  nei 
aiona  after  tbechild  bccomHcharg 
at  atl  Events,  and  that  it  canuM  be 
at  any  anbieqaent  Kiiions.  woold 
the  eSecl  of  rendering  aection  72  i 
statute  nearly  nDgatorr.  It  mig 
that  the  mother  would  not  diidn 
name  of  the  puUtive  father  till  aft 
next  aeaftious  were  OTcr  ;  or  be 
abscond  ;  or  tbe  overseen  laicbt  i 
able  to  obtatn  the  requiiitc  eTide 
corroboration,  he.  On  the  other 
it  might,  and  probably  wobM,  he 
duclire  of  great  hatdahip  to  tbe 
poied  father,  if  the  oiencers  *« 
lowed  to  delay  their  application  •■ 
as  they  thought  proper  (trbcn  th 
dence  in  dofence  migbt  be  ImI). 
per  Lord  Dtttmaw,  b  Ad-  &  E.  M 
T.  Htalk  1  e  Nev.  &  Man.  'MS. 

Ob  the  whole,  Mr.  Jtutln  Ok 
thought  it  beat.  In  analogy  ID  tbC' 


tiold  t 


overseera,  having  made  diligent  in 

apply  under  aect.  72.  He  added, 
this  construcHon  would  have  the  < 
of  atill  leaving  it  in  the  discrebi 
justices  at  sessions  to  entertain  tLi 
plication  at  a  subsequent  tessNn 
thoy  are  satisfied  by  evidence  thi 
delay  was  occasioned  by  the  ovci 
not  being  able  to  learn  who  the  ya' 

five  evidence  required  by  the  atata 
result  not  contradicted    by   the  i 
queiit  decision  of  R.  V.  Hmlh. 
ther  sect.  72  is  directory,  or  more,  i 
Still  in  doubt. 

ip)  R.  v.  Archer.  2  T,  R.  VB 
v,  n™™.  ST.  R.  I.i6. 

(7)  R.   V.   l)e  Bro«j(if««,   H  i 
277. 
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Seven  Days*  Notice  of  Intended  Application  must  be  given  to  the 
Father  be/ore  it  is  made  ;  what  Costs  of  Maintenance  allowed.] — 
By  4  &  6  W.  IV.  c.  76,  s.  73,  *'  No  such  application  shall  be  heard 
at  (sifcice  2  &  3  V.  c.  85,  t.  1,  special  or  petty)  sessions  unless  [four« 
teen  (r),  now^  since  2  &  3  V.  c.  85,  s.  1]  seven  days'  notice  (#)  shall 
have  been  given  under  the  hands  of  such  overseers  or  guardians  to 
the  person  intended  to  be  charged  with  being  the  father  of  such  child, 
of  such  intended  application.  And  in  case  there  shall  not  previously 
ta  such  sessions  have  been  sufficient  time  to  give  such  notice  {t),  the 
hearing  of  such  application  shall  be  deferred  to  the  n^t  ensuing 
[general  quarter  altered,  semb.  since  2  &  3  V.  c.  85,  s.  1,  to]  special 
or  petty  sessions :  provided  always,  that  whenever  such  application 
•hall  be  heard,  the  costs  of  the  maintenance  of  such  bastard  child  shall, 
in  case  the  court  think  fit  to  make  an  order  thereon,  be  calculated 
from  the  birth  of  such  bastard  child,  if  such  birth  shall  have  taken 
place  within  six  calendar  months  previous  to  such  application  being 
heard ;  but  if  such  birth  shall  have  taken  place  more  than  six  calendar 
VKmtlis  previously  to  such  application  being  heard,  then  from  the  day 
of  the  commencement  of  six  calendar  months  next  preceding  the  hear- 
iag  of  such  application  (0 :  provided  also,  that  if,  upon  hearing  of  such 
application,  tibe  court  shall  not  think  fit  to  make  any  order  thereon,  it 
shall  order  and  direct  that  the  costs  and  charges  incurred  by  the  per- 
sons 10  intended  to  be  charged,  in  resisting  such  application,  shall  be 
paid  by  soch  overseers  or  guardians." 

The  72nd  section  of  4  &  5  W.  IV.  c.  76  (p.  992),  and  the  above 
73rd  section  are  to  be  construed  together.  The  notice  under  these 
sections  must  have  been  signed  by  a  majority  of  the  aggregate  body 
of  churchwardens  and  overseers,  so  that  a  notice  signed  by  only 

(r)  See  note  to  Chitty  and  Hahnes' 
fitatatet,825. 

(•)  Vis.  indodiBg  the  daj  of  the 
bfath,  or  the  day  of  the  petty  or  qpedal 
■eiiioni.  'Either  day  may  be  included  in 
these  days.  See  R,  t.  Heathy  aniet  p. 
993.  Abo  B.  V.  Yorkshire  (JuHUes 
^  Wut  Bidmg),  4  6.  &  Ad.  685. 

(0  WliBeofdeniofmiationcoiildonly 
bo  Blade  at  fmarter  leaaiona.  Lord  Dm- 
mum  ia  rnported  to  hare  said^  that  they 
»%^  defer  the  hearing  of  applicationa 
for  them  oo  proper  occaaions,  notwith- 
ftanding  the  proviso  in  a.  73.  See  R, 
V.  BeMtk,  5  Ad.  &  E.  343  ;  6  N.  &  M. 
348 ;  e.  g.  a  they  do  not  know  the 
patathre  fiither,  or  if  he  ia  at  a  great 
diatance.  The  abaconding  of  the  pu- 
tative   Cither,    lo    as  to   avoid  being 


served  with  Aotioe  of  the  application,  ap- 
pears a  good  ground  for  thia  reapiting  if 
dae  diligence  to  serve,  Rep.  v.  Lewis,  8 
Ad.  &  E.  881 ;  1  P.  &  D.  112,  S.  C. 
The  child  was  chargeable  6th  March.  The 
EUater  sessions  on  application  adjourned 
the  hearing  till  the  Midsummer  sessions, 
which  sesaiona  affiliated  the  child,  and 
were  held  right.  Diligent  inquiry  should 
be  shown.  And  since  2  &  3  V.  c.  15,  a. 
1,  the  petty  sessions  have  the  same 
power  as  the  quarter  sessions  had  before. 
Section  73  plainly  indicate^,  that  the^ 
legislature  contemplated  the  making  an 
application  under  sect.  72,  after  the 
child  had  been  ekwrgeable  more  tlian 
six  months.  See  arguemdo,  R.  v.  Cerr 
narwmshire  (Juttiees),  5  N.  &  M.  364j 
Trin.  1835. 

ds2 
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two  overseers  of  a  parish  which  had  aha  two  churchwudens  wu  bek 
bad  (u) ;  for  the  maintenance  of  a  bastard  by  a  parish,  consequest « 
the  mother's  inability  to  keep  it,  is  a  matter  coonecled  with  tk 
management  and  relief  of  the  poor(t>).  Each  pariah  officer  shook 
sign  for  himself,  and  it  is  not  sufficient  if  one  signs  for  others,  ihoogi 
tbey  may  concur,  for  the  person  served  should  be  enabled  to  see  thi 
the  notice  is  a  really  valid  one  (w).  It  was  also  held  on  ikis  ad 
that  a  notice  signed  by  three  persons,  two  of  whom  styled  tbemsdre 
the  overseers,  and  the  other  the  guardian  of  the  poor,  of  a  parid 
which  was  part  of  an  union  formed  under  the  same  act,  is  bad(x). 

In  a  later  case  on  these  sections,  it  was  held  that  the  notice  of  u 
application  to  qwirter  sessions  for  an  original  order  in  bastardy  w^ 
be  signed  by  the  (single)  churchwarden  and  overseen  of  a  pariib, 
though  it  was  part  of  an  union  formed  under  the  same  act,  and  xt- 
turned  a  member  to  the  board  of  guardians,  ttone  of  whom  vgoaj 
tt(y}.  It  was  intimated  that  either  the  parish  officers  or  guordiui 
might  sign  it  (s).     Such  guardians  are  now  a  corporation  (a). 

A  putative  father  appeared  at  petty  sessions  to  meet  a  chaifc  o( 
bastardy  made  under  2  &  3  V.  c.  85,  s.  1  (6).  No  proo/ of  service  of 
the  seven  days'  notice  required  by  that  act  was  called  for,  but  Ibe 
applicants  were  prepared  to  prove  it.  He  requested  that  the  chuge 
should  he  determined  at  the  qaarter  sessions,  and  entered  into  recog- 
nisance accordingly.  He  appeared  at  the  quarter  sessions,  bat  (Im 
service  of  notice  to  appear  at  the  pelty  sessions  was  not  proved.  Tk 
court  adjudged  him  putative  fother,  and  ordered  him  to  pay  the  sui 
already  spent  on  the  child,  with  2(.  a  week  for  its  maintenance  bi 
seven  years  old,  and  also  to  pay  £60  for  the  guardians'  costs  of 
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iertiorari  to  remove  this  order  in  order  to  quash  it  when  re- 
the  court  held,  that  as  the  order  stated  that  the  putative  father 
lae(c)  notice*'  of  the  application  to  the  petty  sessions,  and  had 
kl  his  option  in  favour  of  a  hearing  at  the  quarter  sessions 
Bed  in  the  recognizance,  by  giving  recognizance  to  appear 
ID  notice  whatever  to  him  to  appear  there  was  required ;  par- 
y  as  the  petty  sessions  might  bind  him  to  appear  at  the  next 
*  sessions,  though  falling  within  a  shorter  time  than  the  fourteen 
ixed  for  giving  notice  by  statute  W.  IV. ;  and  if  he  did  not 
at  those  quarter  sessions,  his  recognizance,  after  calling  him  on 
lit  be  at  once  estreated  (^d),  nor  need  it  appear  on  such  order  of 
'  sessions  that  the  party  had  seven  days'  notice  of  the  applica- 
the  petty  sessions,  as  his  appearance  there  admitted  that  notice 
:ood. 

court  also  intimated  that  the  guardians  of  the  union  were  proper 
I  to  apply  to  the  petty  sessions,  having  sufficient  interest,  with- 
ning  the  officers  of  the  particular  parish.  For  first,  their  notice 
I  that  they  sought  to  recover  ^*  lit.  expenses  incurred  by  the 
*'  and  next,  as  the  expense  of  each  parish  in  it  is  ascertained  on 
rage  of  three  years,  the  parish  must  eventually  be  charged  more 
m  to  the  union  fund,  if  the  order  was  not  made  on  the  putative 
[e)»  The  order  was  held  good,  except  as  to  its  award  of  costs, 
quarter  sessions  had  not  express  power  to  award  them  {/) ; 
at  part  being  separable  from  the  rest,  was  quashed  (g). 
3tice  of  application  signed  by  the  attorney  for  the  guardians  or 
officers,  will  it  seems  be  good,  if  he  subjoins  to  his  name, 
ney  for,  &c."  naming  the  guardians,  &c.  for  whom  he  signs  {h} ; 
Qotice  signed  with  the  attorney's  name  only  is  bad,  for  it  does 
'6  the  proper  information  who  is  about  to  apply  (t). 


:.  T.  Croie,  Cowp.  26. 

iecL  75  requires  recognixance, 

oe  necessary. 

ee  sect.  33.    It  was  stated  that 

oat  of  twenty  guardians  signed 
:ey  but  the  question  did  not  arise. 
N,B* — ^The  recognizance  which 

costs  payable  by  the  putative 

0  the  guardians,  &c.  may  be 
i,    or  proceeded    on  by  teire 

ee  aee.  R,  v.  Stantfield,  Burr. 
I.  205.  Other  cases  as  to  qaash' 
er  of  sessions  in  part,   R.  ▼. 

1  (/fiA.),    8.    B.   &   C.    78,    2 


Man.  &  Ry.  146,  8.  C. ;  R,  t.  Siifm, 
cited  in  R,  t.  Sweett  9  East,  25 ;  R,  t. 
Butcher,  Strange,  437 ;  R.  ▼.  MadUy, 
id.  1198;  R.  r.  Great  Chart,  Burr. 
S.  C.  194 ;  Reg.  t.  8t.  Nicholas,  Lei- 
cesier,  3  Ad.  &  E.  79.    Poet,  p.  1007, 

n.  (p). 

{h)  See  Reg.  ▼.  Lancaehire  {Jnt" 
ticee),  3  P.  &  D.  88,  a  certiorari  case 
on  3  O.  II.  c.  18,  s.  5 ;  R.  t.  Abergele 
(Jnh,),  5  Ad.  &  E.  796.    Anie. 

(t)  Reg,  T.  Lancaehire  (Jueticee),  4 
B.  &  Aid.  289.  (Certiorari  on  13  G. 
II.  c.  18,  s.  5.) 


^^; 
^^^^1 
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If  all  tlie  oveneen  of  a  township,  biiio^  a  perpetual  cutmcy  witlu&i 
parisli,  sign  such  a  notice  as  required  by  ss.  72,  73  of  4  &  5  W.  IV, 
c.  7ti,  it  is  sufficient,  though  there  be  church  officers  exercising  siniilBr 
Amctions  to  that  of  church  or  chapel  wardens,  and  called  church- 
wanlwii,  acting  for  a  church  situate  in  the  township  ;  for  1 3  &  1-1  C. 
-II.  C.  ISdoesnotcontemplatechurch  or  chapel  wardens  of  a  towndiip, 
v>A  no  act  makes  the  church  wardens  of  a  township  overseen  of  ii. 
It  cannot  be  objected  to  such  a  notice  that  un  assistant  orerseer  hu 
■ot  signed  it,  till  his  warrant  of  appoiutmeut  as  Buch  is  produced,  and 
it  appears  by  it  timt  he  has  antliority  to  sign  such  instruments  (j). 

I  In  the  Event  of  Party  charged  not  Appearing,  the  Setsioni  maj, 
meixrthtlesi,  enter  into  lA«  Caie.]~Ey  4  &  5  W.  IV.  c.  76,  s.  71, 
"  If  such  person  so  intended  to  be  chai^d  shall  not  appear  by  hin- 
•elf  or  his  attorney,  at  the  time  when  such  application  shall  come  on 
10  be  heard  before  such  court,  [viz.  of  quarter  sessions,  but  emit. 
ttmk.  since  2  &  3  V.  c.  81,  b.  1,  of  special  or  petty  sessions,]  accnid- 
ing  lo  such  notice,  such  court  shall,  nevertheless,  proceed  to  heariiie 
unless  sncb  overseers  or  guardians  shall  produce  an  agreemnil 
the  hand  of  such  person,  to  abide  by  such  order  as  such  fxa\ 
ill  make  thereon,  without  the  hearing  of  evidence  by  such  cwn: 
provided  always,  that  such  court  may,  notwithstanding-  such  agi«- 
ment,  require  that  evidence  shall  be  given  in  support  of  such  applici- 
tion,  if  it  thinks  fit,  before  such  order  is  made." 

Pnlative  Father  iiitejiding  to  Abscond,  may  be  required  to g«f  ^ 
Recognizance  for  his  Appearance. Y-^'j  4  &  5  W.  IV.  c.  76,  t.  75. 
"  WhenevL-r  such  overseers  or  guardians  shall  have  determined  lo 
make  sucli  application  as  aforesaid,  it  shall  be  lawful  foroneju^tiK 
of  the  peace,  at  the  rcijuesl  of  such  overseers  or  guardians,  to  Bummoa 
the  person  so  intended  to  he  charged  with  being  the  father  of  such 
bastard  child,  to  appear  before  him  ;  and  if  such  justice  shall  be 
satisfied  that  such  person  has  any  intention  to  abscond,  or  keep  out  "f 
the  way,  in  order  to  avoid  the  consequences  of  such  application,  (uch 
justice  may  require  such  person  to  enter  into  a  recognizance  to  appi'*' 
and  answer  thereto  ;  and  in  case  such  person  shall  refuse,  or  negW 
to  enter  into  such  recognizance,  may  commit  such  person  to  the  giol 
or  house  of  correction  of  the  city,  riding,  or  division  within  which  such 
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parish  shall  be  shuate,  iintil  he  shall  have  entered  into  such  recogni-* 
Since,  or  until  such  application  shall  be  heard  "(^)- 

If  Payments  ordered  by  Seesioni  get  in  Arrear^  Putative  Father 
may  be  proceeded  against  by  Distress^  or  Attachment  of  Wages>] — 
By  4  &  5  W.  IV.  c.  76,  s.  76,  '*  If  at  any  time  after  the  expiration  of 
one  calendar  month  after  an  order  shall  luive  been  made,  in  pursuance 
of  jrach  application,  it  shall  appear  to  one  justice,  upon  the  oath  of  any 
one  of  such  overseers  or  guardians,  that  the  payments  directed  to  be 
made  by  such  order  have  not  been  made  according  thereto,  and  are  in 
arrear,  it  shall  be  lawful  for  such  justice,  or  any  other  justice,  by  war* 
rant  under  his  hand  and  seal,  to  cause  such  putative  father  of  such 
bastard  child  to  be  brought  before  two  justice^  of  the  peace;  and  in 
case  such  putative  father  shall  refuse,  or  neglect  to  make  payment  of 
such  sum  of  money  as  shall  appear  to  such  justice  to  be  due  from  him 
voder  such  order,  together  with  the  costs  of  apprehension,  it  shall  be 
bwfiil  for  such,  or  any  two  justices  to  proceed  to  recover  such  sum  and 
costs  by  distress  and  sale  of  the  goods  and  chatteb  of  such  putative 
fiidier,  or  by  attaching  the  wages  of  such  putative  father  for  the  reco* 
very  of  such  sum  and  costs  in  the  same  manner  as  wages  may  be  at- 
tached under  the  provisions  of  this  act''  [viz,  by  s.  59  and  s.  76]. 

Time  for  making  Order  of  Bastardy,] — No  time  was  formerly 
limited  for  making  an  order  of  bastardy  (I) ;  but  the  effect  of  sect.  72 
of  4  &  5  W.  IV.  c.  76,  is  to  prevent  its  now  being  made  after  the 
child  is  seven  years  old.  It  may  still,  as  it  seems,  be  made  after  the 
death  of  the  mother  (m). 

Proofs  at  Petty  Sessions  in  Support  of  Application  by  Overseers 
for  Order  of  Bastardy,] — Since  2  &  3  V.  c.  85,  the  overseers  must 
first  prove  that  a  copy  of  the  notice  described  in  4  &  5  W.  IV.  c.  76, 
s..  73,  was  served  on  the  putative  father  seven  days  before  the  sessions, 
or  if  continuing  for  more  than  one  day,  before  the  first  day,  reckon- 
ing, as  it  seems,  those  days  inclusively  of  the  day  of  serving  the  no- 
tice (ft).     It  is  well  that  two  copies  of  the  notice  should  be  signed  as 

{k)  QiMpre,  whether  the  patatiTe  father  (m)  R,  t.  Eaventtonet  5  T.  R.  373 1 

iboQld  be  prestuned  to  be  likelj  to  ab-  R.  t.  8t.  Mery'$t  Nottingham,  13  East, 

loond,  unless  after  notice  of  the  over*  57. 

leer't  detennination  to    apply  to  the  (fi)  R.  ▼.  Heath,  tupra.     Sect.  73 

lessioiis  ?     See  Theobald's  Poor  Law,  (p.  995)   does  not  require  '*  fourteen 

19.  days'  notice  at  least,**  as  sect.  81  docs. 

(I)  R,  V.  Miles,  1  Sess.  Cas.  77. 
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above  painted  out,  and  that  after  examining  them  together,  one  ihoak 
be  served  on  the  party,  and  the  other  produced  at  the  hearing,  lb 
putative  father's  appearance  at  the  petty  lessioDS  will  not  render  proo 
of  the  notice  on  that  occanon  nnnecenary,  qr  care  a  defect  in  it  (p) 
But  if  the  notice  is  good  in  itself,  and  a  copy  has  been  serred  in  lia 
on  the  party,  the  court  must  proceed  to  hear  the  apfJication,  vhedie 
the  Ather  does  or  does  not  appear  in  person  (p);  unless  the  onr 
seers  or  guardians  pfodtice  an  agreement  under  his  hand,  to  abide  tb 
order  nf  the  court,  without  its  hearing  evidence.  lo  this  last  cw 
the  court  may,  if  they  think  fit,  require  evidence  to  be  given  in  np 
port  of  the  application  before  they  make  the  order  (9). 

Evidence  of  Palemity.] — The  order  must  in  general  be  made« 
the  vivd  voce  examination  of  witnesses,  and  cannot  be  founded  m 
affidavit  merely  (r).  Though  the  testimony  of  the  mother,  if  iir'an 
and  capable  of  attending,  is  nearly  always  resorted  to,  the  ordn  ou] 
be  made  on  any  other  legal  evidence,  e.  g.  on  the  voluntary  tettimoo] 
on  oath  of  the  reputed  father,  or  on  his  admission,  when  accused  01 
being  the  father  («).  But  if  the  mother  is  examined,  ber  eTidcsn 
will  not  singly  suffice,  and  must  be  corroborated  in  aome  material  pu> 
ticular  by  tome  evidence  of  a  nature  satisfactory  (o  the  court;  bi 
instance,  the  admission  above  alluded  to,  frequent  visits  of  the  putstin 
lather,  living  together  as  servants  in  the  same  family,  &c.  Sec-,  nalev 
as  by  stating  the  intercourse  to  have  occurred  at  a  time  when  the  part] 
is  shown  to  have  been  at  a  distance  from  the  place,  she  ^ipean  to  bt 
unworthy  of  belief;  or  unless  the  man  has  been  so  absent  at  the  limi 
that  the  gestation  began;  or  unless  a  physical  incapacity  appesn. 
Her  evidence,  however,  should  be  corroborated  in  such  a  manaer  si 


ORDBRS   OF   BASTARDT. 


1001 


pregnant,  was  held  hot  to  be  an  indictable  offence,  for  the  child  could 
not  be  illegitimate  till  it  was  born  out  of  matrimony  (u).  The  children 
pf  a  marriage  de  facto  are  presumed  legitimate  till  the  marriage  be 
shown  to  be  illegal  (v). 

Proof  of  Illegitimacy.'] — A  slight  sketch  of  the  more  usual  prooft 
of  illegitimacy  must  suffice  for  this  work,  for  though  the  difficult 
questions  involved  in  that  subject  may  arise  at  quarter  sessions,  the 
wisest  course  for  that  tribunal  will  be  to  make  the  order  applied  for 
Bubject  to  a  case  for  the  opinion  of  the  court  of  queen^s  bench.  And 
first,  the«  operation  of  the-  old  statutes  of  bastardy  extended  as  well 
to-  the  bastards  of  married  as  of  unmarried  women  («;).  To  prove  a 
child  bom  of  a  married  woman  in  the  lifetime  of  the  husband  to  be  a 
bastard,  non-access  of  the  husband  must  be  proved  by  some  other 
evidence  than  that  of  the  mother  (x).  The  rule  that  non-access 
could  only  be  proved  by  showing  the  husband  to  have  been  beyond 
the  four  seas  during  the  period  when  the  child  must  have  been  be- 
jgotten  (y)  is  now  much  altered,  and  the  rule  is  laid  down  as  fol- 
lows:— "  Where  a  child  is  bom  in  lawful  wedlock,  the  husband  not 
being  separated  by  divorce,  sexual  intercourse  is  presumed  till  that 
presumption  is  encountered  by  such  evidence  as  proves  to  the  satis- 
faction of  those  who  are  to  decide  the  question,  that  it  did  not  take 
place,  when  by  the  laws  of  nature  the  husband  could  be  the  father  of 
the  child.  By  the  term  access,  must  be  understood  sexual  intercourse, 
for  otherwise  a  husband  might  be  said  to  have  access  because  be  was 
in  the  same  place  with  his  wife,  although  under  circumstances  which 
tended  to  prove  that  no  sexual  intercourse  could  take  place"  (z). 
'  Access,  in  that  sense,  is  to  be  presumed  where  there  has  been  oppor- 
tunity for  it  by  personal  access,  though  after  voluntary  separation ;  and 
strong  evidence  is  requisite  to  show  that  it  has  not  taken  place  (a)  : 
but  the  non-access  of  the  husband  need  not  be  proved  during  the 
whole  pregnancy,  if  he  was  absent  at  such  a  time  as  shows  a  natural 
impossibility  that  he  could  be  the  father  (Jb),     Where  he  has  access,  the 


(«)  R.  T.  Chandler,  Stra.  612  ;  2  Ld. 
Raym.  1368,  8,  C. 

(v)  1  PhiU.  Et.  7th  ed.  158. 

\w)  R,  ▼.  lA^e,  8  East,  204. 

(jr)  IM.S  R.  ▼.  Reading,  2  Seas.  Caa. 
lib  I  R.T.K€a,  11  Eaat,  132;  Good- 
fighi  T.  Mo99,  Cowper,  591;  yet  ahe 
may  prove  her  own  adultery,  8  East, 
^03,  from  the  neceasity  of  the  case. 

(y)  Pendrel  t.  Pendrel,  Stra.  925 ; 
Andrewi,  9. 


(z)  See  per  Sir  Jamet  Mansfield,  C.  J., 
in  the  Banburif  Peerage  caM,  Dom.Proc. 
1811,  acted  on  in  Morris  y.  Daviet  in 
Error,  Dom.  Proc.  1837,  where  the  wife 
lived  near  the  husband,  bnt  in  admitted 
and  habitual  adultery  with  another. 

(a)  R.  T.  lAife,  8  East,  207 ;  1  Bl. 
C.  457 ;  Morris  t.  Vavis,  3  C.  &  P. 
215,  427 ;  Head  v.  Head,  1  Turn.  & 
Russ.  638 ;  1  Sim.  &  St.  158,  S,  C\ 

{h)  R,  V.  Lvfe, 
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orimioal  inteicoune  of  bit  irife  willi  othen  wiU  not 

wMie(c). 

If  the  cliild  is  boni  after  the  hntbaod's  death,  but  within  the  ubi 
period  of  gestation  (viz.  nine,  or  even  ten  calendar  months)  (d),  it  i 
legitimate,  if  otherwise,  not.  The  father  or  mother  may  be  adiaitlei 
to  disprove  hb  or  her  marriage  {e\  and  the  mother  may  prove  he 
adultery.  The  decUratioa  of  a  parent  on  oath,  or  othevwiK,  mtj 
after  hit  or  her  death,  be  adduced  u  evidence  to  disjMore  a  av 
riage  (/).  It  is  ako  evidence  to  prove  the  lime  of  birth,  bat  Mtlh 
want  of  a(Kess(f),  ortheplaceof  birth(A}. 

.  Form  of  Order  of  Filiatio»  ntade  either  at  Petty  or  Quarter  S» 
(iOTW.] — The  Older  may,  it  seems,  include  more  than  one  bariini 
child,  if  begotten  by  the  same  fother  on  the  same  mother  (t);  s*  il 
can  only  be  made  on  the  complaint  of  the  overseera  or  guardians,  tnd 
complaint  must  appear  on  the  bee  of  it.  The  sex  of  the  child  sfaoold, 
it  seems,  be  set  forth,  or  ita  name,  if  it  has  been  baptized  (J) ;  hot  th 
parish  of  iu  biith  oeed  not  (A).  The  child's  chai^ea^ity  to  iIm 
parlBh  by  reason  of  the  inability  of  its  mother  to  maintain  it,  mtutb 
all^;ed  (/),  but  a  general  allegation  of  such  chargeability  will  suffice  (■}. 
The  seven  days'  notice  to  the  father  of  the  intended  a[q>lication  liwild 
be  allied,  but  an  order  of  quarter  sessions  made  theremi,  the  psitia 
having  entered  into  recognizance,  ander  2  &  3  VicL,  need  not  itsti 
more  than  that  he  had  "  due  notice"  to  appear  at  the  petty  sesioDi. 
The  want  of  this  last  would  not,  it  seems,  be  cured  by  stating  th 
party's  appearance  in  court  (n) ;  nor  does  his  appearance  or  atMcnci 
seem  an  essential  avermenL    The  order  most  then  state,  that  evidenci 
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State  the  court  to  be  satisfied  that  the  party  is  the  reputed  father  of  the 
child  {p\  without  any  words  of  recital^  as,  **  whereas/'  or  the  like  (q). 
To  state  reasons  for  adjudication  is  unnecessary,  and  If  they  axe  not  suf-* 
ficieot  they  wiil  vitiate  the  order  (r).  A  specifik:  sum  should  be  ordered 
for  the  maiotenance  to  be  allowed,  which  is  not  to  be  for  more  than  jix 
months  before  making  the  order,  and  must  heifor  maintenance  only(«)r 
The  order,  being  to  indemnify  the  parish  for  maintainmg  the  infimt^ 
must  expressly  limit  the  payment  required  to  such  time  as  the. child 
Aali  attain  the  age  of  seven  yearn;  and. may  {uv^ierly  add,  **  if 
Ihe  said  child  shall  so  long  live,  and  continue  to  be  chargeable  to 
the  parish  :"  for  the  father  may  at  any  time  take  and  maintain  it  him- 
sdf  (0*  An  indefinite  order  to  pay  so  much  weekly  is  bad  (ti).  An 
order  to  pay  the  money  to  the  overseers  (or  guardians)  who  make  the 
application,  is  good  (v)« , 

Co$UJ] — ^Though  ^either  petty  nor  quarter  sessions  have  power  to 
adjudicate  that  the  party  charged  is  not  the  reputed  &ther  («;),  Ihey 
may  direct  his  full  costs  to  be  paid,  if  they  do  not  make  the  order  of 
filiation ;  and  if,  after  the  overseers  have  entered  an  application,  no 
evidence  is  given  in  support  of  it,  the  sessions  are  bound  to  **  hear  and 
determine  it,*'  so  as  to  give  the  party  charged  his  costs  («).  If  the 
]Case  goes  to  quarter  sessions,  and  they  make  an  ordef,  the  remedy 
ag^untt  the  party  for  the  costs  of  the  parish  officers,  &c.  b  on  the 
recognizance  entered  into  at  petty  sessbns. 

Appeal  agahiit  Order  of  Basiardy .}— By  4  &  5  W.  IV.  e.  76, 
s.  103,  it  was  enacted  that,  **  If  any  person  shall  find  himself  aggrieved 
by  any  order  made  uTider  the  provisions  of  this  act  [superseded  by 
2  &  3  V.  c,  85,  ante,  quoad  the  appeal  here  given],  on  such  person 
tt  the  putative  father  of  any  bastard  child,  such  person  may  appeal  to 


(p)  Rej^.  T.  Lewi*,  8  Ad.  &  E.  881 ; 
i  P.  a  D.  112,  8.  C. 

(V)  12.  T.  Perktmet  2  Siderfin,  363 ; 
R.T,  Pitts,  Doug.  661. 

(r)  The  stn^  fact  of  eaniil  know- 
ledge of  a  wife  bj  A.  during  a  six  yeara' 
dwence  of  the  husband  B.  was  held  a 
bad  reason  for  inferring  A.'s  paternity 
of  the  wife's  child  bom  within  that  pe- 
fiod,  hi  R,  T.  Broume,  Stra.  811. 

(•)  Thus  it  will  be  bad  if  it  be  also  for 
fmtting  out  apprentice,  Comb.  448 ;  but 
tee  I  Barnard.  261. 

(0  1  Bom's  J.,  28th  ed.  375,  376, 


Z79 tNewtand  v.  Otman;  8.  C.  1  Bott, 
6th  ed.  pL  614 ;  JL  t.  Jokmomf  Coab. 
69. 

(«f)  R.  T.  Matthews,  Salk.  475.  See 
other  cases,  1  Bum's  J.,  by  Chltty,  88th 
ed.  376. 

(v)  R.  ▼.  Weston,  SaUc.  122. 

(tr)  R.  T.  Jenkins,  Stra.  1050 ;  8.  C. 
2  Sess.Cas.  161. 

(*)  4  &  5  W.  IV.  c.  76,  s.  73,  mUe^ 
p.  995 ;  adopted  by  2  &  3  V.  c.  85, 1. 1, 
R.  T.  Essex  {Justices),  1  DowL  P.  C. 
530. 
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ftiiy  geueral  or  qiiarler  aessioos  or  the  peace  to  lie  held  in  and  for  ibe 
county,  riding,  or  division  in  which  such  order  shall  have  been  made, 
within  four  calendar  nionlha  next  after  the  cause  of  complaint  shiU 
have  ati»en  ;  or  if  such  sessions  shall  be  held  before  the  expiration  of 
one  calendar  month  next  afUr  such  cause  of  complaint,  then  such 
appeal  shall  be  made  to  the  nest  following  sessions ;  either  of  whid 
courts  of  sessions  is  empowered  to  hear  and  finally  delei-mioe  the  msir 
ter  of  tlie  said  appeal,  and  to  make  such  order  therein  as  to  them  ma; 
seem  meet;  which  order  shall  be  linal  and  conclusive  to  and  upon  all 
parties,  provided  that  the  person  so  appealing  shall  give,  or  cauM  lo 
bt;  given,  at  leaist(t/)  foarUen  days'  notice  in  writing  of  his,  lier,st 
their  intention  of  appealing  as  aforesaid,  and  of  ihc  matter  and  eaitt 
thereof,  to  [he  respondent ;  and  within  live  days  after  such  notice  tliill 
enter  into  a  recognizance  before  some  justice,  mth  sufficient  sccuiiM 
conditioned  to  try  such  appeal  at  the  then  next  general  sessioni  tn 
quarter  sessions  of  the  peace  which  shajl  first  happen,  and  to  abide  tiit 
order  of,  and  pay  such  costs  as  shall  be  avrarded  by,  tlie  justicw  "t 
such  sessions,  or  any  adjournmt^nt  thereof."  The  justices  may,  b*  tlit 
same  section,  award  such  costs  to  either  side  as  tbey  think  proper,  ud 
Iheir  determination  is  final. 

This  clause,  as  far  as  re^rds  the  appeal  against  an  order  of  sessiou 
in  bastardy,  appears  to  have  passed  by  some  oversight ;  for  the  jutlint 
who  made  the  oriffinnl  order  at  '|iiarlcr  sc?sions,  while  ihnt  svtiM 
prevailed,  u-ould  not  have  power  to  vote  on  the  hearing  of  an  ap- 
peal against  it,  and  it  might  happen  that  no  others  would  be  in  aUfH- 
dance  when  it  came  on  (a).  Tlie  "  matter  and  cause''  of  the  appeal,  js 
denying  that  the  party  accused  is  the  father  or  had  any  intercom* 
with  the  mother,  must  lie  staled  in  the  notice,  so  that  the  respondents 
may  kiioiv  precisely  the  objections  intended  to  be  made  to  the  order(al; 
and  a  mere  recital  of  the  substance  of  the  order  (&)  will  not  ^atis!; 
the  act. 

How  far  this  enactment  is  ina]>plicablc  since  2  &  3  V.  c.  S5,  s.  1- 
has  not  yet  been  decided,  but  the  (|ucstion  was  pending  in  Q.  B< 
Hil.  1841  (c). 

An  order,  good  in  pari,  but  bod  in  directing  some  additional  matter, 


(y)  This  leenis  to  mean  cl 

flr  dajs. 

377. 

sec  Jt.  V.    Ihrt-i/ihirt  (Justice 

J,  6  Ad, 

(")  «. 

.    Oxfordthire   (Ju 

Pt  El.  8H5.  fl«r^,  p.  995.     And 

i).&c.  2: 

J  ;  A'.  C.  :i  1).  &  R 

hoUlingon  a  i^imilar  cprcasio 

(i)  «. 

.  hmll.  12  East,  .-> 

*"■ 

U  R., 

V.   JoctiAiV*   (^1. 

s  J..  Iir  thidy.  Z8th   id.        fl  >. ' 
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\aj  be  quashed  as  to  part,  and  aflBrmed  as  to  the  rest  (d).  So  it  may 
I  amended  if  erroneous  not  for  want  of  jurisdiction,  but  in  point  of 
rm  merely,  and  so  as  to  proceed  on  the  merits  (e).  If  they  affirm 
e  order,  their  judgment  is  conclusive,  except  for  matters  an  the  face 
'  the  order  for  which  it  may  be  quashed,  on  removal  by  certiorari 
to  the  queen*s  bench ;  and  if  they  quash  it  on  the  merits,  the  appeU 
at  is  for  ever  acquitted  (/). 

Certiorari.] — A  certiorari  to  remove  an  order  of  bastardy  made 
nder  the  old  system  in  force  before  4  &  5  W.  IV.  c.  76,  was  dis- 
iRTgedy  not  having  been  applied  for  within  six  months  (^).  If  the 
rder  was  quashed  as  bad,  the  court  of  queen's  bench  would  bind 
le  defendant  by  recognizance  to  appear  at  the  next  quarter  sessions 
nd  abide  their  order  (h) ;  for  which  purpose  it  was  said  that  he  must 
Iways  be  in  court  at  the  time  of  the  quashing  (t). 

Enforcing  Order  by  Distress.] — The  goods  of  the  putative  father 
nay  be  distrained  and  sold,  or  his  wages  attached,  to  pay  the  weekly 
um  ordered  (j) ;  or  be  may  be  indicted  for  disobeying  the  order  (A). 
Igain,  an  order  confirmed  in  the  queen *s  bench  on  certiorari  may  be 
snforced  by  attachment. 

Order  in  Bastardy  where  Putative  Father  gives  Recognizance  of  Petty 
Sessions  to  obtain  a  Hearing  at  Quarter  Sessions  (2  ^  3  K.  c.  85 ; 
4^5  W.  IV.  c.  76). 

Berkshire,  1      At  the  general  quarter  sessions  of  the  peace  of  onr  ladj  the  Qaeen, 

to  wit.    J  holden  at ,  in  and  for  the  county  of  Berks,  the        ■   ■   day  of 

■  in  the       ■     '    year  of  the  reign  of  our  sovereign  lady  Victoria,  the  now 

teeen :  whereas,  the  parish  of  — — —  in  the  said  county  of  Berks  is  situate  within 
he  union  of  '  in  the  said  county  (/),  and  such  parish  and  part  of  such  union 

I  situate  within  the  division  of in  the  said  county ;  and  whereas  it  has  been 

laly  certified,  and  now  appears  to  this  court,  that  at  a  petty  lor,  special,  at  fact  may 


{d)  Ante,  p.  997,  n. ;  2  Nol.  312 ; 
>mib.  364  ;  1  Bott,  468 ;  R.  t.  Skvm, 
i.  470. 

(e)  1  Bum,  378,  28th  ed.  If  they 
[oash  it  for  want  of  form,  it  seems  they 
say  make  a  new  order  to  try  the  merits, 
3.  T.  Periam,  1  Bott,  500. 

(/)  R.  v.  Tenant,  2  Ld.  Ray m.  1423 ; 
M^Mm'«  case,  1  Balst.  252. 

(y)  R.Y.HawleU,  1  Wils.  35. 

(A)  R.  T.  Gibeon,  Bla.  R.  198. 

(Q  Id.  I  R.  T.  Maithewe,  2  Salk.  475 ; 

B.  T.  Price,  6  T.  R.  147. 
{j)4eibW.iy.c.76,».(qu.)nJ6.Ante. 


(k)  R.  T.  Robimon,  2  Burr.  709. 

(/)  Senile,  that,  where  the  parish  to 
which  the  mother  of  the  bastard  ia 
chargeable,  is  one  of  several  parishes 
composing  a  union,  the  notice  of  applica- 
tion may  be  given,  either  by  the  over* 
seers  of  that  parish  or  by  the  guardiant 
of  the  union,  R.  v.  Wilit  (/tit/teat),  and. 
Melitham  Union  {Guardiau),  Q.  B. 
26th  Nov.  1840,  M6S.;  and  10  Law 
Journal,  N.  S.  Mag.  Cas.  17,  PUrt  I. 
See  Reg.  v.  Jamet,  10  Ad.  &  E.  423 ; 
1  Per.  &  Da.  422,  £*.  C. 
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tt}  MadonhoUen  at  ■'  ta  tbe  MiddiiidOD,  on  tka imjal nm 

hat  put,  tbe  gurdiMUof  the  pcxw  of  the  taid  nnioo  of'  did  then  ud  tkot 

make  complaint  and  appluxtioii  to  her  majeMj'a  jnaticei  of  the  peace  in  ainl  tot  At 
■aid  eoantj,  thea  and  there  acting  La  and  for  the  aaid  dinaion,  that  on  tke  — ' — 

<l«yo(~^— A,  D.  ■ '(i),  one  P.M.  of  tbe  pariah  of afomaM.  Mglt 

ouaiau,  wai  dciivend  of  a  male  baatard  duld,  not  yet  baptixed  (f),  and  which  mi 
bastard  child,  by  nMon  of  tbo  inaUlitr  of  the  mMherof  aw^  child  tvpniidelii 

it*  maintenance,  became  chargeable  lo  the  aaid  pariA  oat  the (■)  I*}  4 

^-  ■  •  ■  then  and  now  lait,  and  thencefofth  ao  continued  np  to  and  incluiTt  el  tk 
itf  of  malung  tbe  laid  complaint  and  ap^dicathni,  and  ia  likelj  ao  to  cuntiaai;  tti 

butaid  child,  and  after  nch  iixjalrf  Hd  charge  J.  P.  ot  the  puiak  ot a 

the  aaid  eonnty  of  Berk*,  with  beinf  the  pntattre  father  of  the  aaid  bastard  ckM 
•■d  did  at  the  nid  pett j  aaaiioB  liirther  applf  to  the  aaid  jaatlces  for  an  order (((b 
tiie  caM  J.  P.  whom  the^  chaijied  with  being  the  potetiTe  father  of  the  iatai 
Afld  aa  afoieaiid,  to  retaabmie  aoch  pariah  for  tbe  mainlenaDCe  and  aapfHift  tl  At 
taid  child  1  and  vhercaa  it  haa  been  also  dolj  certified  to  tfaie  ctrart  that  the  mi 
J.  F.  the  aaid  patUiTB  father,  baTing  had  due  notice  (■)  to  ^pear  at  tbe  nid  pcttj 
■MllOM,  waa  then  penonallji  preaent  thereat,  in  porsaance  of  each  nobn,  at 
hning  heerd  the  laid  complaint,  application,  and  charge  of  tbe  aaid  goaidiau,  M 
dedare  to  the  aaid  joatiee*  at  tlie  aaid  petty  leaaiona  that  he  was  deairoai  tint  Ik 
•aid  charge  abonU  be  heard  and  determined  at  the  quarter  aeaaiona  of  the  peace,  ul 
to  enter  into  the  reeognbanoe  reqnlred  bf  the  itatnte  in  that  caae  made  and  |«»- 
Tided ;  and  the  aaid  J,  P.  did  at  luch  petty  aeaaiona  enter  Into  a  recogniaacc  n 
the  anm  of  40J.  with  O.  P.  of  the  uid  pariah,  jeomui,  and  H.  P.  of  the  aaid  parid, 
yeomao,  m  hi*  nretlei,  tn  tlie  nun  of  201.  each,  conditioned  that  the  nod  1. 1. 
iteold  panonall;  appear  at  Ibe  pteMirt  qnarter  leerici  of  the  peMe  of  the  Mid 
coDQty,  then  and  there  to  anawer  the  taid  charge,  and  ahkle  the  jadgmed  of  Ail 


(jt)  If  the  child  w«a  bom  on  or  after  Jiv-T>  £««rb,8  Ad.&R.  S8].Tbeaw 
141k  Angntt,  IS34,  and  before  26th  leamnl  jadge  hdd,  that  the  math«^ 
Aoguit.  1S39,  and  haa  become   charge.       spltlem^nt  in  the   l^a^^h    ii«d    ooi  b* 
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eout,  and  pay  all  the  cocti  ineurred  by  the  said  guardians  In  bringing  such  charge 
before  thia  oourt,  in  case  the  said  court  slionld  a4]ndge  him  be  the  patative  father 
ef  the  said  bastard  child ;  whereupon  the  said  justices  in  such  petty  sessions  as* 
sembled  did  not  proceed  farther  to  hear  the  said  cluurgei  but  having  taken  such 
wrogwfaaiioe,  transmitted  the  same  to  this  court  to  the  clerk  of  the  peace  (o)*  And 
the  said  J«  F.  has  personally  appeared  before  this  court  in  pursuance  of  hit 
Bognizanoe  (p)«  Now,  this  court  having  taken  the  further  proceedings  in  the 
of  ST^ch  diarge,  and  having  examined  into  the  cause  and  circumstances  of  the 
ly  and  it  being  now  proved  in  the  presence  and  hearing  of  the  said  J.  F.  {q)f 
As*  Hm  arid  tiUM.  mm,  on  the  said  — —  day  of  ■■  ■  A.  D.  ■  .  '  ■■>  bom  m 
laaterdof  the  body  of  the  said  P.  M.,  and  that  the  said  child,  on  the  '  '  day  of 
■  now  last  past,  by  reason  of  the  inability  of  its  said  mother  to  provide  for  its 

■sintenance,  became,  and  from  thence  hitherto  hath  been,  and  still  is,  chargeable 
to  tiie  said  parish  of  ■,  and  it  being  also  proved  upon  oath,  in  the  presence  and 


hearing  of  the  said  J.  F.,  as  well  by  the  evidence  of  the  said  P.  M.  the  mother  of  the 
ssid  ddid,  as  upon  other  testimony  of  — — ^  corroborating  her  evidence  in  material 
paitiealarB  (r),  to  the  satisfaction  («)  of  this  court,  that  the  said  J.  F.  is  the  father 
of  the  aaid  chUd,  and  having  heard  all  tlie  evidence  in  this  behalf  adduced,  and 
having  lieard  the  said  parties,  and  the  arguments  of  counsel  (/),  as  well  on  behalf 
of  the  Slid  guardians  as  of  the  said  J.  F.,  this  court  doth  adjudge  that  the  said  J.  F.  is 
the  potative  Ikther  of  the  said  bastard  child,  and  doth  therefore  order  that  the  aaid 
J.  F.  do  forthwith  pay  to  the  guardians  of  the  said  union  the  sum  of  11«.  ex- 
pended by  the  aaid  union  for  the  maintenance  and  support  of  the  said  child,  from 
the  aaid  [day  ((f  birth}  to  the  present  time ;  and  that  he  do  also  pay  to  the 
guardians  of  the  said  union  weeUy,  and  every  week,  from  henceforth  until  the 
ssid  child  shall  attain  the  age  of  seven  years,  if  the  child  shall  so  long  live  and  con- 

tiane  to  be  chargeable  to  the  said  parish  of ,  such  sum  and  sums  of  money 

as  shaU  be  weekly  expended  by  and  on  behalf  of  the  said  union,  for  the  maintenance 
and  snpport  of  the  said  child  during  the  time  last  aforesaid,  not  exceeding  the  sum 

of  2f.  in  each  and  every  week  («). 

By  the  Court. 

GsomoB  Bowks  Morlanv,  Clerk  of  the  Peace. 


(o>  In  IL  V.  Hamii  (Jiw/tcst),  10 
Urn  J.  (N.  8.)  Part  I.  Mag.  Ca.  22,  n. 
j^prw,  an  order  of  quarter  sessions 
BHdb  since  2  &  3  Y.  c.  85,  i^  coached 
in  the  old  form,  was  held  bad  by  Patte* 
isn,  J.,  for  not  alleging  the  circum* 
ftaneoB  whidi  gave  tluit  court  jurisdic^ 
tkni,  Mjr.  hUer  alia^  the  transmitting  the 
raeognlxance. 

(j»)  If  he  does  not  appear,  aay,  "  aoad 
whereaa  tlie  said  J.  F.  hath  not  appeared.*' 
See  4  &  5  W.  IV.  c.  76,  s.  74.  Semb, 
the  perty  cannot  now  appear  by  his  at- 
toraey. 
.   (f )  If  not  present,  omit  tliis. 

(r)  StmUtUt  a  single  material  parti- 
cular wonld  suffice,  Reg.  v.  iZeod,  1  P.  & 
D.  413,  Hil.  1839. 

(•)  Sufficient.    See  Rtg.  v.  Liwi*,  8 


Ad.&E.881;  ^.  C.  1  Pftr.  &Da.ll2| 
and  see  4  &  5  W.  IV.  c.  76,  s.  72. 

(/)  If  the  putative  jfatbnr  is  absent,  or 
counsel  are  not  heard,  mould,  this  so* 
cordingly. 

(tf)  Where  the  order  proceeded  to 
state,  that  the  court  had  ascertained  that 
the  costs  incurred  by  the  guardians  of 
an  union  in  bringing  the  charge  before 
tlie  court  amounted  to  .a  sum  named,  and 
adjudged  that  the  putative  father  should 
on  sight  of  the  order  pay  that  sum  forth- 
with to  the  guardians,  or  E.  B.  their 
attorney  on  ihaX  occasion,  a  certiorari 
was  granted  to  bring  it  up  to  be  quashed 
as  to  this  latter  part  only,,  for  as  the 
sum  to  be  paid  for  maintenance  waa 
separately  adjudicated,  the  rest  of  the 
order  was  confirmed,  nmte,  p.  996. 


lOOS  OUAETBR  SESSIONS     JURISDICTION   OTEK  COAUJA 

SECTION  II. 

Chapels  op  Protestaxt  Dimedtbu  amd  Rohak  Catholici. 

Section  2  ofstat.  55  O.  111.  c.  155,  tbe  present  toleration  tct  if 
Protestant  dissenters,  nhich  replaced  I  W.  &  M.  C.  18,  will  be  ftwnl 
mle,  p.  151. 

By  31  G.  III.  c.  32,  (toleration  of  Roman  Catholics,)  it  ii  eotcted 
m  B.  5,  that  no  place  of  coogr^ation  or  assembly  for  religions  wonUp 
■hall  be  allowed  tiU  tbe  place  of  such  meeling  shall  be  certified  to  tke 
sessions  of  the  county  or  place,  and  there  recorded  :  and  the  cleikflf 
the  peace  shall  give  a  certificate  thereof,  if  demanded,  for  6d. 


SECTION   III. 

CouNTT  Rates. 
Before  1 739,  the  various  charges  on  counties  for  building  lod  r^■ 
pairing  gaols  and  bridges,  passing  vagrants,  &c.  &c.  (and  on  panshei 
for  the  small  contributions  which  vere  then  payable  by  each  county 
and  place  corporate  for  relief  of  the  poor  prisoners  of  the  kiag^ 
bejich  and  marshalsea,  and  to  such  hospitals  and  almshouses  at  weic 
in  the  county  (x),  &c.  &c.,  were  levied  under  separate  acts  of  ptdii- 
ment.  To  prevent  the  trouble  and  expense  attendant  on  this  niodecf 
collection,  the  justtcei  in  general  or  quarter  sessions  were  then  en* 
powered  (y)  to  make  "one  general  rate  or  assessment"  npon  the 
county  for  all  the  above  purposes,  to  be  "  assessed  upon  every  towa, 
parish,  or  place  within  tbe  respective  limits  of  their  commissioiM,  ii 
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and  all  these  parties  shall  account  for  them  to  the  sessions  (c).  And 
now  the  justices  in  general  or  quarter  sessions  may  issue  precepts  to 
parish  officers  to  return  the  fair  and  just  annual  value  of  the  rateable 
property  within  their  parish,  township,  or  place,  to  the  justices  of  their 
division  in  petty  sessions,  who  are  to  certify  the  true  amount  thereof, 
when  settled  to  their  own  satisfaction,  to  the  sessions,  upon  which  tlie 
latter  may  assess  a  rate  according  to  the  fair  annual  value  thus  ascer- 
tained, and  issue  warrants  to  the  high  constables,  ordering  them  to  issue 
their  warrants  to  the  overseers  in  their  respective  divisions  to  levy  and 
pay  such  rate  in  the  usual  manner  (c7). 

Appeal  against  County  Rate,] — By  55  G.  III.  c.  51,  s.  14(c),  an 
appeal  is  given  to  parish  officers,  &c.  against  a  rate  so  assessed  to  any 
general  or  quarter  sessions  of  the  county,  thus  overriding  every  pub- 


(e)  12  6. 11.  c.  29,  ss.  7,  8,  17  ;  55 
G.  III.  c.  51,  8.  18. 

{d)  55  G.  III.  c.  51,  88.  1—13  ;  and 
Me  56  6.  III.  c.  49  ;  57  G.  III.  c.  94  ; 
1  &  2  G.  IV.  c  85. 

(•)  Jftptal  agatjut  County  Rate,"] — 
Fkofidedalwajs,  and  be  it  enacted,  That 
if  tKe  churchwarden  or  churchwardens, 
•fcneer  or  overseers  of  the  poor,  or 
other  inhabitant  or  inhabitants  of  any 
pwiih,  township,  or  place,  whether  pa- 
Todklal  or  otherwise,  where  there  is  no 
dmrchwarden  or  overseer,  or  person 
appointed  to  act  as  such,  shall  at  any 
tfane  have  reason  to  think  that  such 
perish,  &c.  is  aggrieved  by  any  rate  now 
eidsttng,  or  hereafter  to  be  made,  either 
ill  pnnoance  of  this  act,  or  of  any  act 
or  acts  now  in  force,  whether  it  be 

Ctmntof  Grievance,"} — On  account  of 
tike  proportions  assessed  upon  the  re- 
spective parishes,  &c.  being  unequal,  or 
•a  aocoant  of  some  one  or  more  of  them 
being,  without  sufficient  cause,  omitted 
■Ito^lther  from  the  rate,  or  on  account 
of  inch  parish,  &c.  being  rated  at  a 
Ugher  proportion  of  the  pound  sterling, 
aeoording  to  the  fair  annual  value  of  the 
fateable  property  therein,  or  on  account 
of  fome  other  parish  or  parishes,  town- 
ship or  townships,  place  or  places,  being 
rated  at  a  lower  proportion  of  the  pound 
sterling,  according  to  the  fair  annual 
valne  of  the  rateable  property  therein, 
than  has  been  fixed  and  declared  by  the 
jnstices  of  the  peace  of  the  said  county  in 
sessions  assembled  as  the  basis  of  the  rate 
of  the  said  county,  or  on  account  of  any 
otiier  justcanse  of  complaint  whatsoever. 


It  shall  be  lawful  for  such  church- 
wardens or  overseer  or  overseers  of  the 
poor,  or  other  inhabitant  or  inhabitants, 
where  there  is  no  churchwarden  or  over- 
seer, or  person  appointed  to  act  as  such, 
to  appeal  to  the  justices  of  the  peace  for 
the  county  at  any  general  or  quarter 
sessions  against  such  part  of  the  rate 
only  as  may  affect  the  parish  or  parishes, 
&c.  which  are  unequally  rated,  or  which 
shall  appear  to  be  overrated  or  under- 
rated, or  omitted  altogether  from  the 
rate ;  and  the  said  justices  are  hereby 
empowered  to  hear  and  finally  deter- 
mine the  same,  and  either  to  confirm 
such  parts  of  the  rate  as  shall  have  been 
appealed  against,  or  to  correct  such  in- 
equalities, disproportions,  or  omissions 
as  shall  be  proved  to  exist  therein,  in 
such  manner  as  to  them  the  said  justices 
shall  appear  fair,  just,  and  equitable; 
any  thing  in  this  act,  or  any  former  act 
or  acts,  or  any  law,  usage,  or  custom  to 
the  contrary  hereof  notwithstanding. 

Provided  nevertheless,  that  upon  such 
appeal,  no  such  rate  shall  be  quashed  or 
destroyed  in  regard  to  any  other  parish, 
township,  or  place,  unless  in  cases  where 
the  justices  of  the  peace  of  any  county 
in  general  or  quarter  sessions  assembled, 
or  the  major  part  of  them,  shall  deem  it 
necessary  to  proceed  to  the  making  of  an 
entire  new  rate,  and  shall  proceed  herein 
according  to  the  provisions  of  this  act ; 
and  see  12  G.  II.  c.  29,  s.  12. 

By  57  G.  III.  c.  94,  s.  2,  the  county 
rate  assessed  is  to  be  raised,  notwith* 
standing  appeals  against  it,  until  the 
decision  of  the  sessions  is  made  thereont 
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lie  (/),  as  well  as  local  act  (g),  by  which  such  an  appeal  b  timited 
the  next  Bessioa  only.  This  tection  embmces  all  county  rate*,  wbelh 
imposed  according  to  the  proportions  in  the  ancient  assessments,  or  i 
a  fair  advaloTtm  rate,  made  under  55  G.  III.c.  51  (A), or  even  nod 
local  acta(i),  Hanever,  it  ia  no  ground  of  appeal  that  indiridaaii: 
habitants  in  a  parish,  totvoship,  or  place,  are  overrated  in  compami 
with  other  iodividuals  in  another(j) ;  and  the  grievance  roust  be  th 
the  whole  parish,  &c.  ii  overrated  with  reference  to  some  oth 
parish  (ji).  County  quarter  sessions  have  occasioDally  jurisdictii 
over  appeals  against  rates  in  boroughs  in  nature  of  county  ratet(J 
Justices  of  peace  at  quarter  sessions  cannot  order  the  costs  of  pTO» 
cuting  a  misdemeanour  under  iheir  direction  to  be  allowed  out  of  tl 
county  rates  (m). 

Notice  of  Aj^at.} — Fourteen  clear  days'  notice  in  writing  moitl 
given  by  the  parties  intending  to  appeal  (viz.  by  55  G.lll.  c.  5 
s.  1 4,  the  churchwardens  and  overseers  of  the  parish ,  &c.  complsininj 
or  the  overseers,  if  there  are  no  churchwardens ;  or,  if  there  are  neitlw 
nor  any  persons  appointed  to  act  as  such,  any  inhabitant  oriobab 
tants),  to  "  the  parties  agaitut  whose  rate  the  appeal  is  to  be  mad 
the  clerk  of  the  peace  of  the  county,  and  the  hundred  constable,  of  tl 
intention  to  try  such  appeal  at  the  neit  general  sessions  of  the  peace"(a 
The  words  in  italics  appear  to  point  to  the  justices  at  sessioos ;  but  ^ 
act  must  intend  that  the  officers  of  the  parish,  &c.  said  to  be  node 
rated,  shall  be  the  respondents.  A  notice  of  appeal.  Gram  which 
does  not  at  least  follow  of  necessity,  that  the  parish,  &c.  a  aggiien^ 
is  bad  (o) ;  and  the  attentive  practitioner  will  be  careAil  to  state  tin 
feet  expressly  in  it. 
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It  18  not  requisite  to  state  the  grounds  of  appeal  in  the  notice;  yet 
f  grounds  are  so  stated,  the  sessions  should  either  try  the  appeal^  or,  if 
lie  respondents  have  been  misled  by  the  statement,  should  adjourn  it 
» the  next  sessions,  but  must  not  refuse  a  hearing  altogether,  on  the 
^roand  that  the  causes  of  appeal  stated  amount  to  nothing  in  point  of 
law(p). 

Hearing,] — ^The  di£Rsrent  grounds  of  appeal  are  set  forth  in  56  G. 
III.  0. 51 ,  s.  14  (ante,  p.  1009).  The  appellants  usually  begin  by  sbowf- 
mg  the  manner  in  which  their  parish,  &c.  is  aggrieved,  and  if  witnesses 
ire  called  on  the  other  side  by  the  respondents,  have  the  general  reply. 
If  cases  are  cited  on  the  other  side  without  calling  witnesses,  the  court 
will,  in  general,  permit  a  reply  to  those  cases  only ;  but  even  this  is 
not  to  be  claimed  as  a  right,  and  the  appellants*  counsel  cannot  reply 
OD  the  whole  case. 

Judgment  and  Expenses  of  Appeal,] — The  justices  either  correct 
**  inequalities,  disproportions,  or  omissions,"  proved  to  exist  in  the  rate 
appealed  against,  or  confirm  the  parts  appealed  against ;  but  unless 
they  deem  it  necessary  to  make  an  entirely  new  rate,  they  shall  not 
qaash  the  rate  in  regard  to  any  parish,  &c,  not  appealing (^).  The  rate 
appealed  against  might  be  paid  in  the  interval  before  the  appeal  is  de- 
cided ;  and  any  sum  which  has  been  paid  after  notice  of  appeal,  and  as 
it  turns  out,  ought  not  to  have  been  paid,  shall  be  ordered  by  the 
Msuons  to  be  repaid  out  of  the  county  rate  (r).  The  expenses  are 
to  be  paid  by  such  parishes,  &c.  and  persons,  and  in  such  proportions 
IS  the  sessions  shall  award  (<). 

Effect  of  Certiorari  on  County  Rate.] — An  order  of  sessions  con- 
firmed a  county  rate  subject  to  a  special  case.  The  certiorari  directed 
the  justices  to  send  up  the  order  of  sessions,  '*  with  all  things  touching 
the  same,"  and  the  queen's  bench  quashed  that  order.  The  sessions 
then  refused  to  quash  the  rate^  it  not  having  been  removed  by  the  cer- 
ttorart,  and  no  appeal  remaining  against  it.  The  queen*s  bench  re- 
fused a  mandamus  to  compel  them  to  enter  continuances  and  quash 
the  rate,  for  otherwise  the  parties  engaged  in  collecting  the  rate  might 
be  sued,  and  the  sessions  could  not  be  compelled  to  decide  in  a  parti* 
cular  way  (<).     If  a  county  rate  is  good  on  the  face  of  it,  but  an  ob- 

{p)  R,  T.   Weitmoreland  (Jusiicei),  (r)  55  G.  III.  c.  51,  s.  2. 

10  B.  &  Cr.  226.  (*)  57  G.  III.  c.  94,  s.  4, 

(g)  55  G.  in.  c.  51,  s.  14,  ante,  p.  (/)  Reg,  v.  Middlesex  (Juitkei),  I  P. 

1009.  &  I>.  402. 
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jection  exists  which  is  expressly  made  matter  for  appeal  to  the  sesiioni 
the  rate  niU  oot  be  quashed  on  certiorari(u). 


Trantacling  Btuineti  of  Quarter  Se$riont  retpecting  Counlg  Rati 
w  open  Court.'] — By  4  &  5  W.  IV.  c.  48,  all  business  appertaimiig  t 
the  assessment,  application,  or  management  or  the  county  stock  c 
rate,  or  any  fund  or  fundi  used  or  applied  in  aid  thereof,  or  cDntrilx 
tory  thereto,  or  to  any  matter  or  thing  whereby,  or  in  respect  whtno 
the  laid  county  stock  or  rale  is,  or  may  be,  chargeable  by  law,  «bid 
by  any  statute  or  statutes  now  in  force,  the  justices  of  tlie  peaceu 
authorized  and  directed  to  do  and  transact  at  the  general  or  qutrh 
sessions,  or  at  any  adjournment  thereof,  shall  be  done  and  tiaosM^ 
publicly  and  in  open  court,  at  such  general  or  quarter  sessions,  as 
not  otherwise ;  and  no  order  of  such  justices  relating  to  the  matte 
aforesaid  shall  be  binding  or  efiectuat,  unless  it  has  been  made,  in 
the  business  thereto  relating  transacted  publicly  and  in  open  court, : 
aforesaid  (o). 

As  this  act  does  not  alter  the  nature  of  the  authority  by  which  tli 
allowance  is  to  be  made,  the  accounts  may  be  examined  in  printe  Ix 
fore  coming  into  court,  and  no  person,  not  being  in  the  cotntoiuioi 
though  a  rate-payer,  can  interfere  with  the  justices'  jurisdictioa  i 
allowing  accounts  charged  on  the  county  rate ;  or  take  any  part  i 
their  proceedings,  as  by  demanding  to  inspect  the  items  at  the  time  ( 
the  public  allowance  of  them,  objecting  to  them,  &c.  (to). 

Inspecting  County  Rale*.] — Justices  at  sessions  publicly  alknre 
particular  charges  made  on  the  county  rate,  but  refused  a  request  the 
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rate  (x),  he  did  not  appear  to  have  demanded  it  at  a  time  when  it 
could  with  propriety  have  been  granted  (y). 

But  since  this  decision,  the  subject  has  been  considered  in  its  full 
bearings,  as  to  accounts  respecting  county  rates  when  passed  by  the 
sessions  and  deposited  with  the  clerk  of  the  peace  under  12  G.  II. 
c.  29,  s.  8.  A  mandamus  was  granted,  calling  on  the  justices  and  clerk 
of  the  peace  of  a  county  to  allow  rate-payers  an  inspection  of  certain 
orders  of  sessions,  concerning  the  expenditure  of  the  county  rate,  and 
mil  accounts,  &c.  relating  to  such  orders.  The  return  stated  that  in- 
spection of  the  orders  of  sessions  had  been  given,  but  that  the  accounts 
were  those  of  the  treasurer  and  high  constable,  which  had  been  passed 
at  sessions  and  deposited  with  the  clerk  of  the  peace,  pursuant  to 
12  G.  II.  c.  29,  s.  8,  and  that  an  abstract  thereof  had  been  published 
according  to  55  G.  III.  c.  51,  s.  18,  wherefore  the  inspection  of  such 
accounts  had  been  refused.  This  return  was  held  good  on  two  grounds ; 
first,  that  parties  claiming  merely  as  rate-payers  have  no  right  by  the 
above  statutes  to  inspect  such  accounts  when  passed  and  deposited ; 
and  secondly,  that  supposing  them  to  be  then  public  documents,  the 
rate-payers  have  no  such  interest  in  the  contents  as  entitles  them  to 
demand  an  inspection,  independently  of  those  statutes  (z). 

Where  a  district,  e.  g.  a  town  corporate,  has  an  exclusive  jurisdiction 
of  the  peace,  a  high  constable  may  be  appointed,  and  a  rate  in  the 
nature  of  a  county  rate  levied  (a).  So,  d  fortiori^  where  it  is  a  county 
of  itself  (6)  ;— 

But  qucBve  whether  high  constables  can  be  appointed  in  boroughs  not 
counties  of  themselves,  to  which  5  &  6  W.  IV.  c.  96  applies,  and 
where  no  such  office  has  existed  before  that  act ;  and  whether  the  con- 
stitute officers  of  such  a  borough,  e.g,  Serjeants  at  mace,  &c.  might 
not  be  legally  be  deputed  to  execute  the  duty  of  levying  such  rates. 


(sS  So  held  in  R,  t.  Leicester  (Jut* 
tice$),  4  B.  &  Cr.  891  ;  7  Dowl.  &  Ry. 
370  ;  bat  questioned  in  R,  y.  St,  Mary* 
U'hme  VeHryment  5  Ad.  &  E.  268 ;  6 
Ne?.  &  Man.  600 ;  and  denied  per  Cur. 
in  R.  T.  Stqfbrdehire  {Jutticeg)^  6  Ad. 
&  E.  84  ;  1  NeT.  &  Per.  260. 

(y)  R,  T.  Nottingham  {Jutticet),  ubi 
nq/ra. 


(j)  R.  V.  Stqffbrdehire  {JutHeet),  6 
Ad.  &  E.  84  ;  1  NeT.  &  Per.  260. 

(a)  55  6.  III.  c.  51,  s.  24  {Maid, 
etone  case) ;  Mercer  y.  Davie ^  10  B.  & 
Cr.  617  (Derby  case) ;  Weatherhead  t. 
Drury,  11  East,  169.  See  now  ante, 
p.  983. 

(b)  As  in  case  of  Nottingham;  see 
Jamn  t.  Green,  6  T.  R.  230. 
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SECTION  IV. 
Friendly  and  Loak  Societies. 
Bt  4  &  5  W.  IV.  c.  40  (c),  BB  to  friendly,  tmd  5  &  6  W.  IV.  c. 
23  (d),  aa  to  loan  societies.  Two  transcripU  of  the  roles  of  ud 
■ociety,  w^ed  by  three  members,  and  countenigmed  by  tbe  clerk  of 
the  society,  shall  be  transmitted  to  the  barrister  appointed  to  certi^ 
the  rules  of  savings  banks,  who  shall  certify  on  each  that  the  same  ait 
in  conformity  to  law,  and  shall  return  one  tianacript  to  the  society  sod 
•hall  transmit  the  other  to  the  clerk  of  the  peace  for  the  conntj  is 
vhich  such  society  shall  be  formed;  aud  the  clerk  of  the  peace  ibill 
thereupon  lay  the  same  "  before  the  justices  for  such  county  at  tbe 
general  quarter  sessions,  or  adjournment  thereof,  held  next  afler  tbe 
time  when  such  transcript  shall  have  been  so  certified  and  transmitted 
to  him  as  aforesaid ;  and  the  justices  then  and  there  present  are  hettbj 
anthoriied  and  required,  without  motion,  to  allow  and  confirm  the 
same;  and  such  transcript  shall  be  filed  by  such  clerk  of  the  peace 
with  the  rolls  of  the  sessions  of  the  peace  in  his  custody  withont  fe« 
or  reward ;  and  all  rules,  alterations,  and  amendments  (hereof,  ftom 
the  time  when  the  same  shall  be  so  certified  by  the  same  barriMtf, 
shall  be  binding  on  tbe  several  members  and  odicers  of  the  said  society, 
and  all  other  persons  having  interest  therein  "  («). 


SECTION  V. 

Gaou. 

A  BRIEF  sketch  of  such  part  of  the  laws  of  prisons  as  concwi  tbe 
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same  should  be  altered,  enlarged ,  repaired,  or  rebuilt,  they  may  take 
such  measures  by  contract  or  otherwise,  as  they  shall  think  necessary 
to  effect  it,  and  may  purchase  land,  &c.  for  the  purpose  (/) ;  and  if  a 
new  prison  is  to  be  built  they  may  have  it  built  in  another  part  of  the 
country  and  may  sell  the  old  site  (g).  They  are  empowered  to  borrow 
money  from  the  commissioners  of  the  public  works,  or  they  may  mort- 
gage the  county  rates  (A). 

The  justices  at  sessions  may  appoint  two  or  more  magistrates  to  be 
Tisitors  of  the  gaol  and  house  of  correction  within  their  jurisdiction  (i). 
They  may  also  appoint  a  chaplain  and  surgeon  to  each  prison  (j) ;  and 
instead  of  the  gaol  fees  which  are  now  abolished,  they  may  order 
salaries  to  be  paid  to  the  gaolers  and  their  servants  (A),  and  to  the 
matron,  task-master,  &c. 

In  building  or  enlarging  prisons,  the  justices  at  sessions  are  to  adopt 
such  plans  as  are  calculated  to  afford  the  best  means  for  the  classification 
of  the  prisoners  (/).  And  the  justices  shall,  by  orders  to  be  made  for 
that  purpose,  ascertain  and  declare  to  what  class  or  classes  of  prisoners 
every  such  gaol  or  house  or  houses  or  correction,  or  any  part  or  parts 
of  any  of  them  respectively,  shall  be  applicable ;  and  every  such  order 
shall  be  signed  by  the  chairman  of  such  sessions,  and  shall  be  notified 
by  the  clerk  of  the  peace  to  the  several  justices  of  the  peace  in  every 
such  county,  &c.,  and  notice  thereof  shall  be  published  in  three  of  the 
newspapers  usually  circulated  in  such  county,  &c.,  and  a  copy  of  the 
order  given  to  the  keeper  of  every  such  gaol  or  house  of  correction, 
after  which  such  order  shall  be  observed,  and  no  other  classification 
used  (i7t). 

By  another  section,  after  reciting  that  provision  had  been  made  by 
the  act  for  supplying  the  prisoners  with  food  and  clothing ;  and  that 
bequests  had  frequently  been  made,  and  benefactions  given,  for  the 
^me  purposes  (n);  it  is  enacted,  '*  That  it  shall  be  lawful  for  the  jus- 


(/)  4G.  IV.  c.  64,  88.  45,46. 

iff)  Id.  s.  50 ;  7  G.  IV.  c.  18. 

(A)  4  G.  IV.  c.  64,  8.  54, 55  ;  5  G.  IV. 
c  85,  s.  20  ;  6  G.  IV.  c.  40. 

(0  4  G.  IV.  c.  64,  8. 16. 

O)  Id,  88.  28,  33. 

(*)  55  G.  III.  c.  50,  8.  2 ;  4  G.  IV. 
c.  64,  8.  26. 

(/)  4  G.  IV.  c.  64,  8.  49  ;  5  G.  IV.  c. 
85,  88.  10—13. 

(m)  4  G.  IV.  c.  64,  8.  4,  and  8.  53. 

(n)  The  harshness  of  the  common  law 
made  these  charities  more  necessary. 
For,  per  Mount  ague  t  C.  J.,  in  Dive  v. 


Maninffham,  4  Ed.  VI.  Plowden,  68  : — 
'*  If  one  be  in  execntion,  he  ought  to 
liye  of  his  own,  and  neither  plaintiff  nor 
the  sheriff  is  bound  to  give  him  meat 
and  drink,^-no  more  than  if  one  dis* 
trains  cattle  and  puts  them  in  a  pound ; 
for  there  the  owner  of  the  cattle  ought 
to  give  them  meat,  and  not  he  that  dis* 
trained  theoi ;  no  more  is  the  party  or 
the  sheriff  who  has  one  in  execution 
bound  to  give  meat  to  the  prisoner,  but 
he  ought  to  live  of  his  own  goods,  though 
he  be  inforfelongf  untii  he  be  attainted  t 
and  this  by  the  course  of  the  common 
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tice>  in  general  or  qunrter  teuions  usembled,  to  apply  tnch  beqaeri 
OT  beiieractions  for  the  benefit  of  such  poor  prisonera,  either  by  pR 
viding  them  with  the  implements  of  labour  or  with  the  Meani  ofn 
turning  to  their  own  homes,  or  in  such  manner  as  to  tlie  magiuiU 
may  appear  expedient "  (o). 

At  the  Michaelmas  sessions  in  every  year  the  derk  of  the  peace  ila 
lay  before  the  justices  a  general  report  founded  on  the  reports  of  & 
visiting  magistrates  and  oftbe  chaplain,  and  when  approved  of  bjt) 
justices,  it  shall  be  signed  by  the  chairman,  and  transmitted  to  aoc 
her  majesty's  principal  secretaries  of  state,  and  laid  before  psric 
meat  (p). 

In  counties  divided  into  ridings  or  divisions  having  commisaOBi ' 
the  peace,  as  Yorkshire,  Lincolnshire,  Sec,  all  matters  relating  to  ll 
gaol  of  such  county  are  now,  by  statute  {q),  placed  under  the  dice 
tion  of  a  "court  of  sessions  "of  such  gaol  of  which  the  justicaofi 
the  ridings  or  divisions  are  members ;  and  such  court  is  vested  with  i 
the  powers  and  authorities  with  respectof  such  common  gaol,aicoai 
of  quarter  sessions  possess  in  any  other  county. 

On  the  subject  of  changing  sites  of  gaols  and  building  new  dm 
much  discussion  will  be  found  in  the  cases  referred  to  in  the  note(r) 


SECTION  VI. 

Highways. 

Dittrict  Surveyori.] — Parishes  can  now  he  formed  into  districts  f 

the  purpose  of  having  one  sufficient  person  to  be  district  surveyor,  u 

have  the  management  of  (he  funds  to  be  raised  and  levied  aodeid 
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SECTION  Vll. 

Inclosures. 

The  inclosure  of  open  and  arable  fields  in  England  and  Wales  is 
now  fiicilitated  by  6  &  7  W.  IV.  c.  115,  which  recites,  that  there  are 
in  many  parishes,  townships,  and  places,  open  and  common  arable, 
meadow,  and  pasture  fields,  and  that  the  lands  of  the  several  proprie- 
tors of  the  same  being  frequently  much  intermixed  and  dispersed,  it 
would  tend  to  their  improved  cultivation,  and  be  otherwise  advan- 
tageous to  persons  interested  therein,  if  they  were  enabled  by  a  general 
law  to  divide  and  inclose  them.  The  act  then  provides  by  sect.  1,  that 
socb  open  and  common  lands  [now  extended  to  lands  commonable  only 
dfinng  part  of  the  year  (01  naay  be  inclosed,  with  the  consent  of  two 
third  parts  in  number  and  value  of  the  parties  interested,  who,  by  sect. 
3,  of  6  &  7  W.  IV.  c.  115,  are  to  nominate  the  commissioners.  By 
sect.  5,  the  latter  are  to  name  an  umpire  before  they  proceed  on  the 
business  of  the  inclosure.  By  sect.  1 0,  the  major  part  in  number  and 
value  may  agree  for  payment  of  a  gross  sum  to  the  commissioners  and 
surveyor  for  the  whole  duty,  or  any  part  thereof,  to  be  performed  by 
them.  By  sect.  12,  four  fifths  in  number  and  value  of  the  persons  in- 
terested may  agree  on  the  rules,  conditions,  and  principles,  according 
to  which  the  commissioners  or  umpire  shall  act  in  allotting  the  lands 
to  be  inclosed  to  the  several  persons  interested,  and  that  agreement 
shall  be  binding  on  them,  but  may  be  appealed  against  to  the  quarter 
sessions  under  sect.  13,  which  enacts,  that  it  shall  be  lawful  for  any 
proprietor  or  person  interested  as  aforesaid,  who  may  deem  himself  ag- 
grrieved  by  any  such  agreement  as  hereinbefore  mentioned  for  the  pay- 
ment of  a  commissioner  or  commissioners,  surveyor  or  surveyors,  or  for 
the  adoption  of  any  plan^  map,  admeasurement  or  valuation,  or  for 
establishing  any  rules,  conditions,  and  principles  for  the  guidance  of 
the  commissioner  or  commissioners,  or  umpire,  in  making  allotments, 
to  appeal  against  the  same  to  the  first  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  county,  riding,  or  division  wherein 
the  lands  or  the  greater  part  thereof,  in  respect  of  which  the  matter  of 
complaint  may  arise,  shall  be  situate,  or  some  adjournment  thereof; 
or  if  such  general  quarter  sessions  shall  be  holden  within  one  month 
from  the  making  of  such  agreement,  then  to  the  general  quarter  ses- 
sions next  following  such  first  general  quarter  sessions,  or  some  ad- 


(/)  3  &4  V.  c. 31,  ».  4. 
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journmeDt  Uiereof ;  and  notice  of  such  appeal  shall  in  each  ax  t 
given  in  writing  to  the  commissioner  or  commissioners  seven  dajs: 
least  before  the  day  on  which  such  sessions  respectively  shall  be  holdd 
provided  always,  that  in  the  event  of  the  decisioD  upon  any  sach  ap|M 
being  in  favour  of  the  appellant,  it  shall  be  lawful  for  any  paitywl 
shall  have  consented  to  such  agreement  for  incloaure  as  aforesud, 
withdraw  his  consent  from  such  agreeroeot,  by  giving  notice  in  writii 
to  that  efiect  to  the  commissioner  or  commissioners  at  any  time  witfa 
twenty-one  days  after  the  day  on  which  the  decision  upon  sach  ippc 
as  aforesaid  shall  have  been  given  ;  and  if  by  reason  of  such  wk 
drawal  of  consent,  the  proportion  of  two  thirds  in  Dumber  and  valoc 
consenting  parties  shall  not  remain,  the  said  agreement  for  inckan 
■hall  thenceforth  cease  and  determine. 

And  by  sect.  14,  if  any  of  the  parties  interested  in  the  premises  ib 
hsve  any  objection  or  objections  to  any  of  the  accounts  or  dui 
which  shall  be  delivered  to  the  said  commissioner  or  commissionei 
by  virtue  of  the  said  recited  act  or  of  this  act,  such  objectioo 
objections  shall  be  reduced  into  writing,  and  two  parts  thereofshall 
signed  by  the  party  or  parties  mailing  the  same,  or  by  some  pen 
or  persons  on  his,  her,  or  their  behalf;  and  one  part  thereof^ 
be  delivered  to  the  party  or  parties  whose  claim  or  account  shi 
be  objected  to,  or  to  his,  ber,  or  their  agents,  or  left  at  his,  hi 
or  their  last  and  most  usual  place  or  places  of  abode,  at  such  time 
times  as  the  said  commissioner  or  commissioners  shall  appoint  1 
that  purpose. 

Since  3  &  4  V.  c.  31  (which  by  sect.  5  is  to  be  construed  as  o 
act  with  6  &  7  W.  IV.  c.  1 15),  awards  made  in  pursuance  of  eitli 
act  are,  immediately  on  esecntion,  conclusive  eridence  that  these  pi 


OVEK    INCL08UUES.  1019 

and  may  declare  by  their  award  the  parish  to  which  any  land  cut  off 
by  straightening  the  boundaries  shall  be  annexed  (w). 

Further  Appeal,] — All  provisions  of  41  G.  III.  c.  109,  and  1  G.  IV. 
c.  23,  which  are  applicable  to  the  object  of  6  &  7  W.  IV.  c.  1 15,  are 
to  be  in  full  force  for  carrying  into  effect  the  allotments,  Sec.  &c.  as  if 
tbey  had  been  made  part  of  the  latter  act(x). 

And  by  sect.  63,  persons  who  think  themselves  aggrieved  by  any- 
thing done  by  virtue  of  this  act,  or  the  recited  act  (y),  except  in  cases 
where  the  things  so  done  are  herein,  or  by  41  G.  III.  c.  109,  declared 
to  be  final,  binding,  and  conclusive,  may  appeal  to  the  general  quarter 
sessions  of  the  peace,  which  shall  be  held  in  and  for  the  county,  &c. 
within  which  the  lands  or  the  greater  part  thereof  in  respect  of  which 
the  matter  of  complaint  may  arise,  shall  be  situated,  or  any  adjourn- 
ment thereof,  within  six  calendar  months  next  after  the  cause  of  com* 
plaint  shall  have  arisen,  first  giving  or  causing  to  be  given  twenty-eight 
days'  notice  thereof  in  writing  to  the  said  commissioner  or  commis- 
sioners, or  one  of  them,  or  to  the  parties  intending  to  be  appealed 
against;  and  the  justices,  at  their  said  quarter  sessions,  or  any  ad- 
journment thereof,  are  hereby  authorized  and  required  to  hear  and  de- 
termine  the  matter  of  every  such  appeal,  and  shall  also  hear  and 
determine  any  appeal  against  the  sum  agreed  to  be  paid  to  any  com- 
missioner or  surveyor,  or  against  the  adoption  of  any  plan,  map, 
admeasurement,  or  valuation,  or  against  any  rules,  conditions,  and 
principles  which  may  have  been  agreed  upon  in  manner  aforesaid, 
for  the  guidance  of  the  commissioner  or  commissioners,  or  umpire,  in 
making  allotments ;  and  shall  also  hear  and  determine  all  objections 
(if  any)  which  may  have  been  made  in  manner  aforesaid,  to  any  in- 
closure  without  the  assistance  of  commissioners,  (viz.  under  sect.  40,) 
on  consent  of  seven  eighths  in  number  and  value,  or  to  the  nature  or 
amount  of  the  compensation  which  may  have  been  offered,  or  to  the 
manner  in  which  the  same  may  have  been  proposed  to  be  secured,  or 
on  account  of  there  not  having  been  any  compensation  offered,  and  to 
make  such  order  in  every  such  case  respectively,  and  to  award  such 
costs  as  to  them  in  their  discretion  shall  seem  meet,  and  by  their 
warrant  to  levy  the  costs  awarded,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  parties  respectively  adjudged  to  pay  the  same, 
rendering  the  overplus  (if  any)  to  the  respective  owners  of  such  goods 
and  chattels,  after  deducting  the  reasonable  charges  of  such  distress 
and  sale  ;  and  every  determination  of  the  said  justices  shall  be  final 


(w)  Sect.  3.  (y)  Sic  in  the  act. 

(J-)  6&7  W.  IV.  c.  115,  8.  52. 
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RDd  conclusive  on  all  parties  concerned,  Rud  no  such  comptuot,: 
peal,  or  proceeding  shall  be  removed  or  removable  by  certiorari 
any  olher  writ  or  proceeding  whatsoever:  but  in  case  such  iff 
shall  appear  to  the  said  justices  to  be  frivolous,  vexatious,  or  with 
foundation,  then  the  said  justices  shall  award  such  costs  to  be  paid 
the  appellant  or  appellants  as  to  them  in  their  discretion  shdl  si 
reasonable,  and  to  be  levied  in  manner  aforesaid. 


SECTION  Vlll. 
LvNATic  Asylums. 

MsTROPOLiTAH  Commissioners  in  lunacy  have  been  establiibed 
licensing  and  visiting  lunatic  asylums  in  the  cities  of  l^ndoa  ) 
Westminster,  the  county  of  Middlesex  and  the  borough  of  Sot 
wark,  and  certain  parishes  in  the  counties  of  Surrey,  Kent,  and  £si 
who  are  to  meet  on  the  first  Wednesday  in  the  months  of  Noveral 
February,  May,  and  July  in  every  year,  in  order  to  receive  ap[JicBti 
from  persons  requiring  houses  to  be  licensed  for  the  reception  of  I 
or  more  insane  persons  within  their  jurisdictioo,  and  (if  they  il 
think  fit)  to  license  the  8ame(i). 

"  In  all  other  parts  of  England,  the  justices  of  the  peace  assemt] 
in  general  quarter  sessions  shall  have  like  authority  within  their 
spective  counties,  except  within  the  jurisdiction  of  the  roetropdi 
commissioners,  to  license  houses  (if  tbey  shall  think  fit)  for  the  rce 
tion  of  two  or  more  insane  persons,  in  the  same  manner  as  Dd 
politan  commisuoners  within  their  jurisdiction"  (a). 

"  All  persons  who  shall  apply,  or  intend  to  apply,  to  have  a  hoi 
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apartment  therein,  and  a  statement  of  the  greatest  number  of  patients 
proposed  to  be  received  into  such  house/'  which  notice  and  plan  shall 
lie  laid  by  the  clerk  of  the  peace  before  the  justices  at  such  time  as 
they  shall  take  into  consideration  the  application  for  such  license  (6). 

The  license  is  to  be  made  out  by  the  clerk  of  the  peace  according 
to  a  form  in  the  schedule  of  the  act,  for  such  time,  not  exceeding 
thirteen  calendar  months,  as  the  justices  shall  think  fit  (c) ;  and  shall 
be  under  the  hands  and  seals  of  three  or  more  of  the  justices  in  quarter 
sessions  assembled,  and  stamped  with  a  10<.  stamp  (d).  For  which 
license  the  clerk  of  the  peace  is  to  receive  afler  the  rate  of  10s.  for 
every  insane  person  not  being  a  parish  pauper ;  and  the  sum  of  2$.  6d. 
for  every  parish  pauper  proposed  to  be  received  into  such  house ;  but 
for  no  license  to  be  so  granted  shall  be  paid  less  than  15L,  unless 
granted  for  a  less  period  than  thirteen  months,  in  which  case  the  jus- 
tices may  reduce  the  sum  to  not  less  than  51,  (e). 

The  clerk  of  the  peace  shall  keep  an  account  of  the  sums  so  re- 
ceived, and  after  defraying  the  expenses  to  be  disbursed  in  execution 
of  the  act,  he  shall  pay  the  balance  to  the  treasurer  of  the  county  in 
aid  of  the  county  rate  (/).  If  the  justices  refuse  to  renew  any  license, 
the  lord  chancellor,  upon  the  representation  of  the  justices,  may,  by 
an  instrument  under  his  hand  and  seal,  within  one  month  afler  each 
representation,  sanction  and  confirm  such  refusal ;  or  if  the  lord  chan- 
cellor, within  that  time,  shall  not  refuse  to  confirm  it,  such  refusal  shall 
then  be  deemed  effectual  (g). 

The  justices  at  the  Michaelmas  general  quarter  sessions  of  the  peace 
in  every  year,  shall  appoint  three  or  more  justices  of  the  peace,  and 
also  one  or  more  physician,  surgeon,  or  apothecary,  to  act  as  visitors 
of  each  house  licensed  for  the  reception  of  one  or  more  insane  persons 
within  the  county ;  and  the  said  justices,  physician,  surgeon,  or  apo- 
thecary so  appointed  as  visitors  for  each  house  as  aforesaid,  shall,  and 
are  hereby  authorized  and  empowered  to  visit  every  such  house  in 
manner  directed  by  this  act ;  and  such  visitors  shall  at  their  first  meet- 
ing take  the  oath  required  by  this  act,  such  oath  to  be  administered  by 
a  justkre  of  the  peace,  being  one  of  such  visitors ;  and  every  such  visi- 
tor, being  a  physician,  surgeon,  or  apothecary,  shall  be  allowed  and 
pud,  for  every  day  he  shall  be  employed  in  executing  the  duties  im- 
posed upon  him  by  this  act,  such  sum  as  the  justices  in  general  quarter 
sessions  shall  be  pleased  to  direct,  to  be  paid  him  by  the  clerk  of  the 


(»)  2  &  3  W.  IV.  c.  107,  8. 15.  (0  Sect.  18. 

(e)  Sect.  18.  (/)  Seoti.  20,  21. 

(d)  S«et.  19.  (s)  Sects.  25,  26. 
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ably  thereto  divide  such  county,  &c.  into  convenient  polling  districts, 
and  assign  one  of  them  to  each  polling  place. 

By  sect.  2,  no  such  petition  shall  be  made  unless  a  notice  in  writing 
has  been  delivered  at  least  a  month  before  the  holding  such  quarter 
iessions  to  the  clerk  of  the  county,  &c.  wherein  they  are  held,  signed 
by  two  justices  for  such  county,  &c.  and  residing  therein,  or  by  ten 
inhabitants,  being  registered  voters  for  such  county,  &c.,  which  notice 
shall  state  that  the  court  will,  when  such  sessions  are  held,  be  moved 
to  make  such  petition ;  nor  unless  the  clerk  of  the  peace  shall,  ten  days 
at  least  before  the  holding  of  such  sessions,  have  caused  a  copy  of  such 
notice  to  be  inserted  twice  at  the  least  in  two  of  the  newspapers  of  such 
county,  &c.  if  so  many  are  published  therein,  or  if  not,  in  a  newspaper 
published  or  commonly  circulated  therein,  together  with  a  notice  of  the 
day  on  which  such  quarter  sessions  will  be  held. 

Proviso,  that  when  such  motion  is  made,  any  person  objecting  to  it 
shall  be  heard  by  the  court  against  it,  or  any  part  thereof,  if  he 
thmks  fit. 

SECTION    X. 

Shi  RE-HALLS. 

Bt  9  G.  III.  c.  20,  justices  of  peace,  in  their  general  quarter  ses- 
lions  of  their  respective  counties  and  divisions,  on  presentment  of  the 
grand  jury  at  the  assizes  or  general  gaol  delivery  of  the  ill  state  and 
condition  of  any  shire-hall  or  other  building  in  which  the  assizes  are 
usually  held  within  such  county,  and  of  the  necessity  of  repairing  it, 
i&ay  direct  such  shire-hall,  &c.  to  be  repaired  as  they  in  dieir  discretion 
think  fit,  and  to  assess  a  rate  accordingly  on  the  county. 

SECTION  XI. 
Theatres,  Licensing. 

The  general  efiect  of  stat.  10  G.  II.  c.  28,  s.  2,  and  s.  5,  was,  that 
Ho  person  could  for  hire  legally  perform  any  play  or  entertainment  of 
the  stage  without  royal  patent  or  license  from  the  lord  chamberlain, 
Dor  with  it,  unless  within  the  liberties  of  the  city  of  Westminster,  and 
where  the  king  shall  reside.  Some  places  have  since  obtained  private 
acts  to  authorize  theatrical  entertainments  within  them ;  and  now,  what 
was  unlawful  by  10  G.  II.  c.  28,  is  made  lawful  by  28  G.  III.  c.  30, 
s.  1,  if  a  license  has  been  granted  by  the  magistrates  pursuant  to  that 
act,  which  it  is  for  the  party  charged  with  performing  the  play  to 
show  {k).     See  this  act,  ante,  tit.  Vagrant, 

{i)  R,  T.  NeviUe,  1 B.  &  Ad.  495 ;  Letfy  v.  Vaiet,  8  Ad.  &  E.  129 ;  3  Nev.  8c  Per.  249. 
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SECTION  XII. 
Vaoramts. 
The  juriadictioD  of  quarter  seuiona  oTer  vai^nts  has  been  «Uted  in 
a  previous  cliapter. 

SECTION  Xlll. 
Weiohts  ahd  Measures. 
Copiet  of  Imperial  Standard!  to  be  provided  by  Order  of  Qvartrr 
Settiont,  and  Intpectort  to  be  appoinled.} — By  5  &  6  W.  IV.  c.  63, 
8.  17,  in  England,  at  the  geoeral  or  quarter  sessions  of  the  peace  ne:[t 
after  the  passing  of  the  act,  [9  September,  1835,]  the  justices  of  the 
peace  of  every  county,  riding,  or  division,  or  county  of  a  city  or  to«o, 
in  general  or  quarter  sessions  assembled,  within  three  months  after  ibc 
passing  of  this  act,  and  so  from  time  to  time  at  any  subsequent  geneial 
or  quarter  sessions  or  meeting  so  called  as  aforesaid,  shall  detenoiiH 
the  number  of  copies  of  the  imperial  standard  weights  and  measure 
which  they  shall  deem  requisite  for  the  comparison  of  all  weights  snd 
measures  in  use  within  their  respective  jurisdictions  ;  and  shall  direci 
that  such  copies,  verified  and  stamped  at  the  exchequer,  shall  be  pro- 
vided for  the  use  of  the  same,  and  shall  fix  the  places  at  which  tud 
copies  shall  be  deposited  ;  and  (m)  shall  appoint  a  sufficient  nnmba  ol 
inspectors  of  weights  and  measnres  for  the  safe  custody  of  such  copies, 
and  for  the  discharge  of  the  other  duties  hereinafter  mentioDed,  aixl 
shall  allot  to  each  inspector  a  separate  district,  such  district  to  be  dt»- 
tingutshed  by  a  number  or  mark ;  and  shall  direct  what  leaaoasUc 
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ABANDONMENT ;  see  Rbmoval 

ABATEMENT ;  see  Misnomer, 

Plems  in,  rendered  oseleitR  by  7  G.  IV.  c.  64,  s.  19,  184 »  185,  480 

ABDUCTION,  162,554 

ABJUBATION,  oath  of,  72,  546  n. ;  see  Oath  ;  Qualification  of  Justices 

ABUTTING  ON,  406 

ACCESS, 

To  pauper,  719 

ACCESSORIES;  see  Rkckivkrs, 
Who  are,  269 

ReoeiTers  of  stolen  goods  are  not,  at  common  law,  t^. 
May  be  tried  either  in  county  where  the  principal  felony  was  done,  or  in  that 

where  they  did  acts  making  them  accessories  to  it,  162 
How  tried,  where  they  become  accessories  in  foreign  parts,  id. 
By  7  &  8  G.  IV.  c.  64,  s.  9,  accessories  before  or  after  the  fact  may  be  pro- 

ceeded  against  as  if  the  principals  had  been  attainted,  270,  271 
Accessories  b^ore  the  fact  indictable  either  as  such,  or  for  the  substantive 
felony,  271 

Exceptions,  id. 
Place  of  trial,  id, 

ProTiao  against  repeated  trials  of,  for  same  offence,  272 
Trial  of,  in  general,  id. 

Joining  counts  against  accessories  before  and  after  fact,  id,  273,  n. 
Jndieiment  against  an  aeeeuory  b^ore  the  fact ^  jointly  with  the  principal,  273 
Jndietment  against  an  accessory  after  the  fact,  jointly  vith  principal,  id. 
Punishment  of  accessories  in  cases  of  larceny,  id. 
Punishment  of  principals  in  second  degree,  and  accessories  to  offences  punish- 

able  nnder  7  W.  IV.  &  1  V.  cc.  85—89,  274 
ConTiction  of  principal  when  evidence  against  accessory,  526 
May  controTert  guilt  of  convicted  principal,  535 

ACCOMPLICE, 

Conviction  on  testimony  of,  519 
Sending  before  grand  jury,  961 

ACCOMPLICES ;  see  Confession,  Eyioknce,  Pardon 

ACCOUNTS  OF  PARISH  OFFICERS, 
How  examined  and  allowed,  701 
Appeal  against ;  see  Overseers 
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Fees  on,  abolished,  138 

Fees  on,  in  ttaieraes,  603 

Cinnol  be  rtTtned,  S66 

ACTION  AGAINST  JUSTICES, 

Treapui  will  not  lie,  wbere  there  is  ■  coovictioii  good  in  I 

nnt  inbstuitiall;  rariei  from  it,  80 
Where  coaiiction  qaiihed,  id. 
Action  on  the  cage,  id. 

Only  where  malice  anil  mat  of  probable  cause  appear. 
Limitation  of,  id. 
Notice  of,  81—84 

When  neceasary,  Bl 

Form  of  notice,  82 
Tender  of  amends  in,  83 
Papaent  of  moner  into  court  io,  id. 
Venue  in,  local,  id. 

Will  not  lie  for  acta  done  in  seiuon,  86 
GcDcral  iisae  in,  83 

ACTUALLY   CHARGEABLE, 

Who  maj  be  remoTed  to  place  of  lettlemeot  u,  711 
ADDITION  IN  INDICTMENTS, 

Of  degree  or  occapation  of  aconied,  182 — 184 

Several  defendant!  with  ume  addiliona,  183 

Of  residence  of  defendant,  id. 

Error  in,  it  now  practicallj  immaterial,  1B3,  184 
See  iNDiCTuaHT. 
ADJOINING,  373 
ADJOURNMENT, 

Of  general  leuion  of  peace,  49 

Of  quarter  ■eiiioni,  60 

Juries  at  adjoamed  quarter  •euioni.  61 

Of  seuiooi,  60 — 62 

In  whoie  preience  leuioni  moit  be  adjounicd,  49,  61,  11 

Dividing  courti  at  adjonnied  qaarter  learioiu,  166 

Of  trial  in  abience  of  material  witneaa,  1B8 

Of  hearing  an  appeal  for  nine  reann,  650 
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I 

ADMIRALTY;  see  Central  Criminal  Court 

ADVERSE  POSSESSION, 

After  interruption  of  quiet  enjoyment,  803 

ADVOCATES;  see  Baeristsr,  Attorniks 

AFFIDAVITS, 

Voluntary,  541 

AFFIRMATION, 

Admitting,  instead  of  oath,  507.  547 

AFFIRMATIVE, 

Allegation,  in  indictment,  must  be  prored,  518 

AFORESAID,  176 

In  indictments,  180 

Parish  aforesaid,  180,  188,  240 

County  aforesaid,  754 

AGISTMENT,  222 

Stealing  from  agister,  194,  233 

AGREEMENT, 

For  renting,  how  proved,  789 

ALEHOUSES, 

Licensing  of,  regulated  by  9  G.  IV.  c.  51,  15,  21 
General  annual  meeting  for  lieeminfff  21 

Time  and  place  of  holding  it,  22 

For  what  districts  holden,  id. 

Time  of  holding  in  Middlesex  and  Surrey,  id. 

Time  of  holding  in  other  counties,  id. 

Convened  by  precept,  id. 

Notices  of,  on  whom  served,  and  where  affixed,  23 

Adjournment  of,  id. 

Appointment    by,  of  auxiliary  special   sessions,  to   facilitate  transfer  of 
licenses,  id. 

Notices  of  adjourned,  or  of  other  special  sessions,  for  purposes  of  this  act,  24 

What  justices  disquidified  from  acting  at,  25 

In  towns  corporate,  when  county  justices  may  interfere  at,  and  when  not,  id. 

Cinque-ports  and  universities,  f^. 

Questions  at,  decided  by  a  majority  present,  26 

Notices  required  from  applicants  for  license  for  houses  not  before  licensed,  id. 

Notices  required  on  transfer  of  license,  27 
Form  of  euch  notice f  27,  n. 

Power  of,  to  license  party  prevented  from  personal  attendance,  28 

Form  and  duration  of  license  granted  at,  id. 

Form  qf  license  granted  at,  29,  n. 

Granting  licenses  in  middle  of  year,  29 

Fees  payable  for  licenses  granted  at,  31 

Sheriff's  officers,  &c.  disabled  from  holding  licenses,  id. 

Proceedings  at,  to  forfeiture  of  license  against  publicans  for  third  breach  of 
their  license,  32 

Power  of,  to  remit  charges  to  quarter  sessions,  33 

Power  of,  to  take  recognizance  of  party  accused  to  appear  at  quarter  ses- 
sions, id. 

Power  of,  to  bind  over  parties  to  give  evidence  at  sessions,  id. 

Power  of,  to  bind  over  peace  officer  to  prosecute,  34 

Appeal  against  refusal  of,  to  grant  or  tnmsfer  license,  id. 

Must  be  by  party  immediately  aggrieved,  35 

Costs  of  appeal  against  acts  of,  36 

Indictment  for  selling  ale  without  license  is  bad,  288 

Time  and  place  of  general  annual  licensing  meeting  appointed,  22 

3  u  2 


Form  Iff  noliet,  27,  n. 
Hot  pirtj  prcTcnttd  rmm  attending  may  be  liceiued  at. 
F^rm  and  daration  of  licemes  granted  at,  id,  n. 
nnting  freab  licentti  in  middle  of  f*^'',  29 


Feeat 


a  grant 


t.  31 


SherifT's  officers  disqualified  from  being  licensed  at,  id. 
No  eicue  license  to  be  good  for  premiiea  not  Ucenaed  bj 
Proceedings  at,  for  tirst  and  lecond  oRencei  sgainit  the  t 
Majr  remit  complaint  of  thiid  oflence  to  quarter  sessions 
Maj  bind  over  constable,  or  other  part]',  to  prosecute  at 
Appeal  from  acts  of  special,  to  quarter  aessions,  id. 
How  justices  of  special  aessioua  indemnified  against  COsti 
May  be  closed  bj  two  justices,  on  occasion  or  appreheiui 
Form  qf  caneielion. 

For  lelling  excitable  liquor  irJMm^  lietiue,  890 
Agaiiul  publican  for  lelliHg  excitable  liquor  lo  be  dna 

than  Ihote  licemed,  881 
Agaitut  a  lieemed  ptibliemt  for  firil  or  iteond  q^ew 


ALIAS  DICTUS,  181 

Of  Christian  name  cnred  bjr  plea,  IftI,  n. 
ALTERED, 

Goods,  stealing,  225 
ALTERNATIVE,  195 

ALLEGIANCE,  OATH  OF ;  see  QtraLiricATiON  or  Jvm 

Fbrmq/;  72 
AMENDMENT, 

In  indictments  for  misdemeanours  cannot  be  made  at  tettioi 
terden'sact,  197,481 

Of  orders  of  remoTal,  what  rostters  amendable  «t  seisioiu. 

Of  poor-rates,  when  proper,  instead  of  qoathing,  699 


IB  of  order*  of  jnaticea  tor 
AMICABLE  CONTEST,  2S3 


B  informalicj,  645 


INDEX. 


1029 


ECEDENT,  175,  176 

OINTMENT  OF  OVERSEERS ;  see  Otkrsekrs 

EAL  (IN  GENERAL), 

What  it  is,  626 

Is  in  nature  of  writ  of  error,  id. 

Right  to  appeal  must  be  expressly  given,  626,  865 

From  petty  or  other  session  to  qaarter  sessions,  48 

Its  difference  from  certiorari^  626 

Incidental  power  in  sessions  to  adjourn  hearing  of,  650,  723,  724 

Adjooming  hearing  of  appeal,  in  case  of  equal  division  of  opinion,  606,  617 

From  convictions  under  acts  respecting  larceny  and  malicious  injuries,  where 

penalty  exceeds  5/.  or  imprisonment  one  calendar  month,  or  only  one  jus- 
tice acted,  625 
Difference  of  technical  precision  required  in  orders  and  conviction*  on  appeal 

against  either,  628,  629 
Against  order  of  removal  by  borough  magistrates,  5,  632 ;  see  Rbmoval 
Parties  to,  628 

By  parties  grieved,  and  notice  thereof,  628,  629 
If  given  to  parish  officers,  must  be  instituted  by  a  majority,  630 
Against  poor's  rates,  overseers'  accounts,  and  rates  in  nature  of  county  rates  in 

boroughs,  6 
Giving  recognizances  before  appealing,  632 
Against  poor's  rates  in  general,  666  ;  see  Poor's  Rate 
Against  order  of  borough  sessions,  640 
Right  of  parties  grieved  to,  629,  639 
Parties  to,  630 
Where  notice  of  appeal  or  recognizance  omitted,  and  appeal  dismissed  on  that 

account,  the  right  of  appeal  is  gone,  632 
To  what  kind  of  session,  631 
To  what  session  in  respect  of  placet  <^* 
In  respect  of  time,  632,  633 
Meaning  of  term  "  next  session,"  id. 
Entering  and  respiting  (or  adjourning),  634,  650 
Appeal  cannot  be  entered  and  respited  after  dismissed  for  insufficiency  of 

grounds  of  appeal^  724 
Limit  of  time  for  appeal,  630 
Lodging  at  adjourned  general  session,  668 
From  what  time,  '*  next  sessions  "  to  be  reckoned,  in  order  to  calculate  time 

for  giving  notice  of,  and  entering  appeals,  635 
Under  inclosure  and  other  local  acts,  63 7»  et  teg. 
Steps  preliminary  to  entering  appeal, 

When  party  convicted  must  be  informed  of  his  right  to  appeal,  640 

Waiver  of  right  to  such  information,  id. 

Notice  of  appeal,  where  requisite  and  when  dispensed  with,  by  entering  into 
recognizance,  id. 
Sessions  cannot  impose  by  their  practice,  a  new  condition  of  appeal  not  re- 
quired by  statute,  642 
Notice  of  appeal,  written  or  verbal,  642 — 648 
"  Reasonable  "  time  for  giving  notice  of  appeal,  and  practice  of  sessions  as  to 

requiring  and  dispensing  with,  642 
Waiter  of  right  to  notice  of  appeal,  643 
Giving  notice  of  appeal,  when  does  not  dispense  with  proof  of  having  given 

recognizance,  643 
Time  for  giving  notice  of  appeal,  t^. 

**  Ten  days'  notice,"  id, 

**  Ten  clear  days'  notice,"  643 

**  Fourteen  days*  notice  at  leant f*'  id. 

**  Immediate  "  notice,  id. 
Title,  direction,  and  contents  of  written  notices  of  appeal,  644 
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APPEAL  (IN  GENERAL)— cm/rHMrf. 

Stating  ^rouuff  nf  tpptal  in  notice,  M5 

Sach  ■tatementdiipeniedwitb  b;  rmpondenti  actiiig  on  the  detectiTC  D0tki,C4' 

Service  of  notice  of  «ppe»l.  648 

Notice  of  appeal  when  two  magistratei  ooniict  together,  630,  D. 

Notice  of  trying  appeal,  when  aeceisarj,  aflir  it  bai  been  rtipited,  &4G,  fill 

AdjooTDmeDt,  when  diatingniihed  from  reapite,  647 

Butrt),  trial,  a%d  detrrmhiatio*  qf, 

Zotrj  of  appeal  by  ckrk  of  peace,  649 

Calling  OD  appeal  and  incident),  id. 

Fronug  notice  of  appea),  ill. 

When  aeuioDi  to  decide  on  reaionahleneu  of  notice,  and  whether  party  diiicil 
by  it,  650 

Waiving  prenf  at  notice,  6^0  ;  Me  642 

Moving  to  reipilt  the  bearing  of  appeal,  id. 

Adjoummeat  for  abaence  of  material  witnoa,  casta,  488,  650,  652 

Reapondenta  begin  by  auppottiag  the  order,  Stc.,  general  rule  andnaioii,6U 


And  in 


sot  ci 


Eicepliona  in  practice  of  some  seiiiona,  id. 

Partiei  not  conlined  to  eridence  already  addoced  before  the  Dugiatrata  bt- 

low.id.  87S,n. 
But  cannot  go  out  of  grounds  of  appeal  stated  in  notice,  id,  a. 
What  evidence  may  be  adduced  on  rehearing  by  scaaiona,  pnnaant  to  order 

of  queen's  bench,  655 
Quashing  order,  conviction,  &c.  for  non-appeamice  of  rMpondcsts,  bo* 

effected,  654 
Opening  appellanC'a  answer  to  the  reapondEot's  case,  id. 
Whole  evidence  offered  should  be  heard,  and  not  one  side  only,  658,  659,  SH 
Jnatices  ahBOlute  judges  of  facts,  and  no  bill  of  exception  liea,  655, 90.1 ;  m 

658 
But  they  nay  grant  a  case  for  opinion  of  judges  of  assize,  or  the  qiecD'i 

bench,  658 
Effect  herein  of  the  certiorari  being  taken  away.  655,  659 
Judgment  on,  must  be  given  by  justicca,  and  tbey  cannot  delegate  JDdicul 

BUthority,  656 
But  may  obtain  opinion  of  third  peraoni,  ^bd,  664  ;  see  877 
If  they  afterwards  determine  the  matter  in  doubt  tbemaelvea  there  or  ii 

adjournment  of  session,  656,  657 
Special  entry  ahowing  order  of  removal  quashed  on  format  gromids,  £57, 

904, n. 
Judgments  of  quarter  aeasiona  oa  appeals  couelnsiTe,  though  evideace  iapro- 
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APPEARANCE, 

Under  recognixance  should  be  recorded,  or  party  is  not  discharged,  125 
Defimlt  to  appear  at  sessions  according  to  recognizance,  206 
Party  has  all  the  session  to  appear  at,  i^. 

APPLES,  232 ;  see  Vegbtablks 

APPREHENDING  CRIMINALS, 
Costs,  of,  937 

APPRENTICES, 

111  treating  ;  see  Assault,  Crublty 

Enlisting  as  soldiers,  311,  320 

Jurisdiction  of  sessions  over,  in  disputes  with  master,  605 

Construction  of  act,  ib,  606 

When  sessions  may  proceed  in  master's  absence,  606 

Sessions  may  order  apprentice  to  be  corrected,  id. 

Settlement  by  apprenticeship  ;  see  Sbttlement  of  Poor 

Form  qf  order  btf  two  Jtutieet  for  discharging ^  on  complaint  qf  the  master ^ 

836 
Form  of  order  for  discharging ,  on  his  ovm  complaint  f  837 
Form  qf  order  for  continuance  of,  with  the  representative  of  his  deceased 

master,  837  ;  see  Sbttlbment  by  Apprbnticeship 

ARMS, 

Training  to  use  of ;  see  Riot 
Dep6t8  for,  in  boroughs,  146 

ARRAIGNMENT, 
Three  parts  of,  492 

1.  Calling  prisoner  to  the  bar  by  name,  id. 

2.  Reading  indictment,  493 

3.  Asking  the  prisoner  whether  he  be  guilty  or  not,  and  his  plea,  498 
Consequence  of  refusal  to  plead,  497 

Insanity  of  prisoner  at  time  of,  494 
Pleas  on,  496 

Proceedings  on  plea  of  not  guilty,  498  ;  see  Trial 
Striking  irons  off  the  prisoner,  499 

ARREST, 

On  civil  process  in  face  of  court  of  quarter  sessions,  85 
For  what  offences,  before  indictment  found,  125 

ARREST  OF  JUDGMENT, 

For  bad  indictment,  515  ;  see  Judgment 

ARTICLES  OF  THE  PEACE, 

How  this  subject  may  come  before  sessions,  606 

Recognizance  for  keeping  the  peace  on,  may  be  taken  by  a  single  justice  for 

an  indefinite  time,  607 
But  better  only  to  bind  over  to  sessions,  609 
Calling  applicant  for,  at  sessions,  id. 
Process  for  not  appearing  to,  206 

Surety  may  be  continued,  though  the  party  aggrieved  do  not  appear,  610 
Exhibition  of  articles  at  sessions,  id. 
Form  and  requisites  of  articles,  id. 
Grounds  of  exhibiting,  611 

Fear  of  bodily  harm  is  essential,  id.  612 

Threat  of  imprisonment,  612 

Must  not  be  malicious  or  vexatious,  id. 

Not  merely  because  of  existing  variance,  or  suit  with  neighbour,  id. 

Nor  for  danger  to  servants  or  cattle,  id. 

May  be  for  danger  to  wife  or  child,  613 

Must  show  fear  of  present  or  future  danger,  id. 
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ARTICLES  OP  THE  PEACE— c«iiiB>e<l. 

May  be  deniuided  by  aay  one,  r.  g.  by  wife  aguiut  hoibaDd,  613 

Aguait  vhom  gnmted,  id. 

Practice  of  aeuioni  at  to  contiDniiiB  •nretj  on,  ii.  ttl4 

Rccogniiance  on,  diicbu-ged, 

On  the  applicant's  death  ot  demiae  of  crown,  614 
Not  by  releue,  id. 
Nor  by  pardon,  id. 

Applicaliop  may  be  originaltj  made  to  aeHionli  615 
Application  should  be  made  in  the  iicighboarhood,  id. 
Amount  of  Becnrity ,  id. 
Bencb  warrant  to  arreat  on,  616 
/brm  q/' Wi>rTiiB(  to  apprektnd  pertjf  afouul  acAoni  Iht  applieali<M  itmtir. 

616;  leeSOe 
Recognizance  will  be  certified  to  next  jeinoni,  616 
When  recogniiance  may  be  reapited  on  good  reason  for  party  not  appewinj,  it 

the  next  aeaalooa,  616 
When  recognizance  will  be  forfeited  for  actual  TJolence  or  default  to  appeal.  6ir 
Estreats  and  proceedingi  on  recogDiiance  forfeited,  id. 
Costs  of  eihibiling,  618 
ARTIFICERS, 

Leaiing  kingdom ,  473 
ASPORTAVIT,  217  ;  ace  Labcenv. 
ASSAULT, 

On  indictment  for  a  felony  including  a  common  assault,  the  jury  may  ac^oil  of 

the  felony  and  Bud  the  party  guilty  of  the  assault,  173,  59^. 
In  whit  manner  may  be  comniitted,  M. 
1.  Common  assault,  what,  292,  293 

May  be  by  giving  cautharides,  setting  on  a  dog,  drinDg  agaiiut,  &c.  292. 
What  proiocatiODS  will  justify,  293,  294 
When  justified  as  U«ful  correction,  294 

Indictment  may  include  aBsaults  on  more  than  one  person,  294 
And  aeTeral  assaults,  id. 

May  be  adopted  concurrently  with  the  civil  remedy,  id. 
Summary  remedy  for  common  assault,  by  9  G.  IV.  c.  31,  s.  27,  id. 
Ceriifieale  of  magistrate,  stating  dismistal  of  complaint,  or  of  payment  <( 
fine  on  condition,  how  fara  bar  to  further  proceedings,  295;  »eeADMSl>» 
Not  to  be  pursaed  in  aggravated  cases.  295,  296 
Form  of  indiclniml  for  a  eommon  attmdl,  296 
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ASS\ULT--coii/iiiifeJ. 

Oflfence,  hair  pimiihAble  under  9  Geo.  IV.  c.  31,  s.  25,  303 

Question  of  intent  for  the  jury,  302 

Misdemeanour  is  merged  in  felony,  if  the  latter  is  completed,  id. 

Form  qf  indictmeni /or  auatUt  with  intent  to  ravish,  id. 
For  asMttult  with  intent  to  commit  an  unnatural  crtme,  268 
4.  Assanlt  aggravated  by  the  party  assaulted  being  a  constable,  &c.,  303 

Proof  necessary  to  sustain  a  charge  of,  304 

Assaults  on  masters  or  their  bailiffs,  id. 

Form  qf  indictment  for  astaulting  constable  in  the  execution  qf  hie  duty^  id. 

Form  qf  indictment  for  ateault  with  intent  to  obstruct  the  apprehension  qf 
a  party  charged  with  an  offence,  304 
Or  to  obstruct  an  arrest,  id,  n. 

For  assaulting  gamekeeper  in  the  execution  of  his  duty,  305 
For  assaulting  collector  qf  turnpike  toll  in  the  execution  of  his  duty,  id. 
For  an  assault  on  account  qf  money  won  at  play,  id. 
For  assault  m  pursuance  of  conspiracy  to  raise  wages,  id, 

ASSEMBLY,  UNLAWFUL ;  see  Riot. 

ASSIZES, 

Sessions  may  send  indictments  to,  if  they  had  jurisdiction  to  try  them  them- 

selves,  144 
Trials  of  prisoners  at  assizes  intervening  between  quarter  sessions,  id. 

ATTACHMENT, 

Quarter  sessions  have  no  power  of,  86,  128,  600 

ATTAINDER,  270 

Of  father  does  not  defeat  child*s  settlement  claimed  through  him,  270,  n.,  738 
Pleading  in  bar,  497,  n. 

ATTEMPTS, 

To  commit  felony  or  misdemeanour,  indictable,  287 

ATTESTING  WITNESS,  523 

ATTORNEY, 

Cannot  act  as  justice  at  county  session  where  he  practises,  75 

Clerk  of  peace  cannot  act  as,  at  sessions,  92 

Exempted,  while  practising,  from  service  on  juries,  102 

May  practise  as  attorney  at  sessions  if  entitled  to  do  so  in  the  courts  at 

Westminster,  135 
Not  if  clerk  of  the  peace  or  under-sheriff,  136 
May  not  practise  at  sessions  if  not  admitted  and  enrolled,  id. 
When  heard  at  sessions  as  an  advocate,  135 
Penalty  for  practising  if  not  admitted,  id. 
Requisites  of  clerkship,  &c.  to  admission,  id,  137 
Attorney  struck  off  the  rolls,  or  convicted  of  infamous  crime,  may  not  practice 

at  sessions,  137 
Fees  of,  id. 
Bills  of. 

For  business  done  at  sessions,  not  taxable,  138,  951 
Protection  of  client's  communications  to,  from  disclosure,  562 
Signing  notice. 

Of  motion  for  certiorari,  924,  925 

Of  appeal  against  order  of  removal,  726,  et  seq. 

Of  application  in  bastardy,  997 

AUCTION, 

Conviction  qfan  auctioneer  for  selling  by  auction,  without  license,  882 

AUTERFOIS  ACQUIT,  185,  n.,  497,  n.,  589 

AUTERFOIS  CONVICT,  494 

BAPTISM  ;  see  Register 


DutiDgnisMnK  bii  poueuion  (rom  i  icr*ant't,  id. 

Owner  of  good*  atealing  from  hi»  biilie,  !25,  232 

H>Tiq  tpcdal  property  to  u  to  ntpport  indictmeiit  for  1 
■giiter,  &e.,  233 
BAILMENT, 

Whether  determined  before  felooiou  tct,  223 
BANKER]  see  EuBiiiLKUEKT 

T>ntt  an  bankar  wbo  bu  Dot  UHti  of  tinoer,  290,  311, 1 

Indictmmt  for  giving  luck  a  dr^,  318 
BANK  NOTES, 

Uttering  cancelled  hank  note  u  good,  279 

DcKribiog  in  iudictmeat  for  tCe^g  them,  230,  23b,  236 

BANNERET,  76 

BARRATOR,  173 

BARRATRY, 

Oflence  of,  306 

Particular  acti  of,  need  not  be  ipedfied  in  indictment,  30' 
Acta  of,  must  be  specified,  if  required,  before  trial,  194,  3 
fbrm  qf  indiclmtnt /or  pmmiimnl  iff,  306 

BARRISTER, 

How  may  obtain  pre-andience  at  leiaioni,  135 
Wbtt  barrigters  uinillj  prmctise  at  wwiaDs,  id. 
His  right  to  act  in  caaei  of  aummarj  coanction,  13 
Datr  of,  in  opening  case  for  prosecution,  510 — 513 

When  called  npon  to  elect  on  which  charge  he  will  prod 
Should  not  queitiOD  witneiaei  aa  tO  their  reUgioiu  opiniou 

in  a  future  state  of  retrtbotion,  S46 
Should  not  examine  witnesaes  for  ■  defeadaot  and  leave  I 

134 
When  eounael  for  a  pritoner  maj  object  that  there  ii  n 

jury,  570 
Defendant'!  conniel  ma;  now  addreu  the  jury  in  all  cue*, 
Right  of  reply  for  prosecntion,  if  eridence  be  given  for  defi 

the  ipeech  of  hii  conniel,  5B0,  581 
This  right  Biiati  in  every  prosecotioa  for  felony  inititatc 
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BASTARD— cofi/tiitf«<l. 

Repeal  of  certain  laws  as  to  bastards  lx>ni  ^fter  14th  Augutt,  1834,  987 
Securities  for  indemnifying  parishes  against  children  likely  to  be  bom  bastards 

avoided,  id. 
Consequences  of  act  of  4  &  5  W.  IV.  c.  76.  id. 
Present  state  of  law  as  to  aflUiating  bastards  at  pttty  sessions,  988 
Jurisdiction  of  quarter  sessions  to  grant  orders  of  filiation  on  original  applica- 
tion taken  away,  989 
Putative  fathers  may  give  recognizance  to  try  the  charge  at  quarter  sessions,  id. 
Bastard  to  follow  mother's  settlement  till  16,  or  obtaining  a  settlement  in  its 

own  right,  990 
Mother  while  unmarried  or  widow  bound  to  maintain  bastard,  till  what  events, 

711,  712,990 
Summoning  witnesses,  988,  n. 

Husband  of  mother  of  bastard  liable  to  maintain  her  bastard,  till  when,  711, 990 
Special  or  petty  sessions  may  make  order  on  putative  father  for  support  of 

bastard,  on  what  application  and  evidence,  991 — 993 
Corroborating  mother's  evidence,  992 
"  Overseers  and  guardians,"  includes  what  other  officers,  id. 
Seven  days'  notice  to  putative  father  of  intended  application  to  petty  sessions, 

how  signed,  &c.,  935, 989 
Soldier  on  service  getting  bastard,  994 

Petty  sessions  to  proceed  with  case,  though  putative  father  does  not  appear,  998 
When  recognizance  may  be  taken  by  a  justice  for  appearance  at  sessions  of 

putative  father,  if  likely  to  abscond,  898 
Proceedings  where  payments  ordered  by  sessions  get  in  arrear,  999 
Limitation  of  time  in  which  to  make  order  of  filiation,  id. 
Proofs  in  support  of  application  for  order  on  putative  father,  999,  1000 
Committing  witness  for  refusing  to  answer  lawfi&l  question,  1000 
Proofs  of  bastardy,  1001 
Formal  requisites  of  the  order,  1002 

Costs  of  maintenance  down  to  time  of  applying  to  sessions,  995 
Costs  of  hearing  at  petty  or  quarter  sessions,  1003 
Appeal  against  order  of  bastardy,  id. 
Quashing  order  of  bastardy  in  part  only,  1004 
Certiorari  to  remove  order  in  bastardy,  1003 
Order  affiliation  and  maintenance  made  by  tettiontt  1005 
Indictment  for  disobeying  order  qf  maintenancCi  457 
Settlement  of ;'  see  Settlement  of  Pook  (by  Birth) 

BATTERY, 

when  justified,  293 

BAWDY  HOUSE, 
Keeping,  430 

BEADLE,  371 

BEEN,  277 

BEER  SHOP  ACT,  22,  n. 

BEES,  232 

BEGINNINGS, 

The  law  looks  to,  220 

BENCH  WARRANT,  127  ;   See  Capias 

Renewing  and  backing  it,  when  granted  after  bill  found,  &c.,  206,  207 
On  articles  of  peace  exhibited,  616  ;   see  206 

BENEFICIAL  OCCUPATION, 

In  order  to  rating  to  poor ;  see  Poor's  Rate 

BENEFIT  OF  CLERGY,  592,  593 


Stem-der  i  lee  pott,  B«jv%gk  Qiurler  Satitmt 

Jutliea  nf  torough, 

HmT«  now  no  juriidictioil  to  trj  offenoM,  I.  14! 
Most  reside  witbin  Mien  milei  of  borongli,  3 
Anthoritir  in  bonngh,  when  concurrent  ooly  wit 

ticci,  3,  rl  tej. 
CommitUl  bf,  to  coantj  geinani,  U9,  ISO 
Boundariei  qf,  146,  118 
Siparatt  rowl  nfqttarlrr  tttiitm*  i», 

Grant  of,  to  be  aent  to  clerk  of  peace  for  coantj 
Held  by  recorder  u  lole  judge,  «,  el  irq.,  973 
Power  of,  to  hear  apped, 

AgUQst  order  of  remonl  made  by  borougb  mi 
Agaiait  poor-ntea,  oreneen'  aeeoonti,   ani 
countj  rate  in  the  borough,  6,  7 
Caption  of  seuioni  in,  AB  n. 
Satei  omalKre  ^  cOMmly  ivtei, 

Cannot  be  lOTied  io  boroughi  b;  recorder  or 

council  onljr,  6 
Remedy  for  miaapplication,  7 
Ho  appeal  sgainit,  id, 

Bonmgh  rait. 

Appeal,  0,  7 
Loeal  ael; 

In  pbKea  which  have  ceaaed  to  be  witbin  bonndi 
now  executed  bf  coDntf  leasioni,  147 — 14!t 
Covnly  nnioiu, 

Jorildictioli  of,  in  borougbi  where  holding  ae*^ 

or  nern  took  place,  147 
No  part  of  an  j  borough  tor  wtucb  a  leparate  qu 
ia  within  the  jnrii£ction  of  coantf  juticea, 
exemot  from  it  before  S  &  6  W.  IT.  c.  76.  lit 
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Bonmght  having  grtmtt  ofttparate  eourtt  (^f  quarter  tetnonM, 

Power  to  grant  separate  quarter  lessions  and  appoint  recorders  iuid 

clerks  of  peace  in  boroughs,  973 
Disabilities  of  recorders,  974,  975 
Deputy  recorders,  how  appointed,  974 
Oaths  and  declaration  by  recorder,  id. 
Holding  quarter  sessions  in,  time  and  manner  of,  id. 
Adjourning  sessions  in,  975 
All  criminal  jurisdictions  in  boroughs  other  than  in  5  &  6  W.  IV.  c. 

76,  declared  abolished,  976 
Chartered  rights  to  nominate  justices  in,  abolished,  id. 
Grand  and  petty  juries  in,  id. 
Sheriff,  977 
Clerk  of  peace,  978 
Town-clerk,  id. 
Other  officers,  id. 
Treasurer,  id. 
Contribution  to  county  eipenditure  by  boroughs  liable  to  contribute 

to  it  before  2  &  3  W.  IV.  c.  64,  979 
Liability  of  boroughs  to  expenses  of  their  prosecutions  tried  at  county 

sessions  and  assizes,  id. 
Justices  in  boroughs  within  5  &  6  W.  IV.  c.  76,  not  to  act  as  such  at 

general  quarter  sessions,  or  at  making  a  rate  in  nature  of  county 

rate,  980 
Clerks  of  justices  in  such  boroughs  not  to  be  concerned  in  certain 

prosecutions  of,  id. 
Coroners  and  their  deputies  in,  id. 
Goals  in,  981 
No  assessment  in  to  county  rates,  if  separate  quarter  sessions  there, 

983 
Rate  in,  in  nature  of  county  rate,  id. 
Gaols  of  counties,  &c.,  how  used  as  gaols  of  boroughs,  984 
Offences  against  local  acts,  985 
Cinque-ports,  id. 

Boundaries, 

Of  parishes,  &c.  along  or  across  highways,  38,  380 

Of  boroughs ;  see  Boroughs 

Offences  on  boundaries  of  counties,  162,  187 

aRAWLING,  198,  n. 

BREAKING, 

Bulk,  seal,  &c.,  224 

House ;  see  Housebreaking 

Building  within  curtilage,  245 ;  see  Curtilage 

Shop,  warehouse,  or  counting  house,  246 

3RIDGE,  402,  404  ;  see  Highway,  Nuisance 
Presentment  where  out  of  repair,  209 
Rating,  693 

5RIST0L,  133,  135 

BUILDING, 

Breaking,  within  curtilage,  and  stealing  therein,  241,  245 

Form  nf  indictment t  245 
Stripping  summer-house  of  lead,  248 
Church  U  a  "  buUding'*  within  7  &  8  G.  IV.  c.  29,  249 


CANTHARIDES)  lee  Assault 

CAPIAS. 

After  bill  foQDd  for  Mtmj,  205 
n>m,  205  1  we  Odtlawbt 
luuing  bj  KUioDi  id  other  cue*,  601 

CAPITAL  FELONIES, 

Not  lutullf  triEd  at  conoty  msioiii,  U2,  279 
Cim  no  taDg»  be  tried  st  uuioni  held  under  ■  ohw 

CAPTION. 

Of  Kuiou,  as,  535,  a. 

On  ■djonrnment  of  leuioni.  58.  878 

or  iodicbnent  lUtea  joron  who  find  the  bill.  ISO 

Of  indictment  retamed  on  etrliorari  bj  quarter  m 


if: 
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CARNAL  KNOWLEDGE, 

Of  children.  172 
CARRIER, 

Opening  pKkage,  224 
CARRYING  AWAY;  lee  Lamikt 
CATHOLIC  ;  tee  Rohan  Catholic 
CATTLE, 

Killing  and  mtimli^,  or  wounding,  278 

Thii  term,  if  used  liiigl  j  in  a  itatDte,  indndet  oxen,  horst 
CAUSING, 

Ad  offebce  to  be  done,  19S,  n.,  200,  &18 
CENTRAL  CRIMINAL  COURT, 

Not  to  affect  holding  teuioDi  for  London,  Middleaei,  &c. 

Jurisdiction  of,  and  of  grand  jnrj  in.  aier  offenceB  at  aea, 

Pouetiion  in  Middleseji  of  goods  stolen  out  of  the  jurlwli 

CERTAINTY, 

Of  indictment,  must  be  to 
see  174,  I7G 


it  withoat  intendmi 
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LTIORARI— con/tiit(«<l. 

Genend  rales  at  to  obUiningi  and  causes  for  which  it  may  be  required,  903,  n. 

Sabstitates  court  above  for  court  below,  913 

Can  only  be  taken  away  by  express  negative  wording  of  statute,  id.  914 

Attorney-general  may  demand  it  ex  officio  at  any  time,  914 

But  private  prosecutor  or  defendant  must  move  for  leave  to  remove  indictment 

or  presentment  by,  id. 
However,  in  proceedings  merely  penal,  and  appeals  on  them,  private  prosecutor 

is  entitled  to  it  as  of  right,  id.  915 
Clause  taking  it  away  may  be  embodied  in  new  act  tii  pari  mattrid^  by  reference 

to  former  act,  915 
When  otherwise,  id. 

[N.B.  in  p.  915,  line  3  from  top,  "either"  and  **  or"  are  misprinted  for 
"neither"  and  "nor"] 

Removing  justices'  order  made  without  jurisdiction  in  order  to  quash  it,  notwith- 
standing clause  taking  it  away  in  proceedings  had  in  pursuance  of  act,  915 

When  jurisdiction  must  be  denied  by  affidavit,  916 

If  certiorari  is  lost,  mandamus  will  not  lie,  id. 

Clause  taking  away  certiorari,  how  neutralised  on  kabeaa  corpus,  id. 

Justices  in  sessions  must  obey  it  if  delivered  before  jury  sworn,  917 

No  costs  incurred  at  sessions  after  the  issue  of  the  certiorari  are  allowed,  id. 

Too  late  to  move  for  after  judgment  given  on  indictment,  or  on  appeal  against 
conviction  where  no  case  was  reserved,  id. 

Writ  of  error  only  remedy,  id. 

Certiorari  lies  to  remove  convictions  of  individual  magistrates  if  injustice  below 
appears  or  is  likely,  918 

Circumstances  under  which  it  will  be  granted  or  refused,  id. 

Pbrm  of  affidavit  in  support  of  motion  for  certiorari,  id. 

Affidavit,  how  entitled,  920 

Poor's  rate  cannot  be  removed  by,  919 

Not  granted  so  as  to  prevent  appeal  by  either  party  to  sessions,  id. 

Does  not  lie  where  appeal  is  given,  and  objection  is  to  the  merits,  920 

Rule  for,  how  granted  in  term  or  vacation,  id. 

Only  lies  to  remove  judicial  acts,  id. 

Indictment,  order  of  sessions,  and  original  order  of  justices  may  be  removed,  id. 

Recognizances  for  removing  indictments  against  defendants,  as  required  by 
5  W.  &  M.  c.  11,  and  8  &  9  W.  III.  c.  33—921 

These  acts  only  extend  to  indictments  at  quarter  sessions,  922 

New  act,  5  &  6  W.  IV.,  c.  33,  to  prevent  prosecutors  from  vexationsly  re- 
moving indictments  by  certiorari,  id. 

Obtained  by  one  of  several  defendants  removes  the  indictment  as  to  all,  923 

Recognizances  required  from  defendants  before  removing  any  indictment  by 
certiorari,  id. 

Time  of  limitation  for  moving  for  certiorari  to  remove  convictions,  orders,  8cc. 
of  justices — six  calendar  months,  924 

Elxceptions  ;  see  Special  Case 

Six  days'  notice  to  justices  of  motion  for  such  certiorari,  how  signed,  and  how 
and  when  to  be  served,  id. 

Certiorari  can  only  issue  at  instance  of  the  justices  giving  this  notice,  925 

Rule  as  to  six  days'  notice  does  not  extend  to  indictments,  id. 

Recognizances  necessary  for  removing  indictment  or  order  by  d^endants, 
whether  by  individuals  or  a  parish,  their  requisites,  926 

One  of  several  defendants  may  remove  indictment  by  certiorari,  id. 

No  certiorari  to  remove  county  rates,  except  on  certain  conditions,  id. 

General  rule  as  to  time  and  notice  of  obtaining  a  certiorari,  927 

Form  of  notice  to  justices  of  motion /or,  id. 

Form  of  writ  to  justices  to  remove  information,  depositions,  Sfc,  against  a  party 
committed/or  trial,  928 

Form  of  writ  qf  certiorari  to  remove  indictment,  929 


fi>rM  qfrelMm/rtim  a  tingle  jiulUe,  id. 

RelamtolM  rorw&rded  totbecrawti-office,  933 

Ulterior  proceedings  in  crown-office  on.  id. 

CoiU  on  etrtiorari  \>j  derendauto  lo  remOTC  indictmei 
CHAIRMAN  OP  SESSIONS, 

Charge  of,  to  grand  jnr;  ;  at  Gkani>  Jdkv 
Samming  up  of  crimiDil  cue  by,  582 
CHALLENGE— (To  buae  the  Fiace), 
Offeace  and  punlahmenC  of,  307 
When  crimiiud  iiifarmation  will  be  granted  for,  id. 
Form  fff  indictmetit  for  imdiny  a  teritlrH  ckaUtK/fr,  id. 

Fbr  lending  a  challenge  eneloted  in  a  MIer,  id. 

Fbr  lending  a  writlat  c)uiUt»ge   In   proteeuior,    one 
declining  to  fight,  308 

Againil  the  itarer  of  a  ehallengt,  id. 

For  a  perianal  challenge,  309 

For  writing  a  ItUer  inciting  auitker  to  tend  s  cAallenj 
To  Jnron  ;  tee  Fittv  Jury 


CHANGING  nature  of  property  stolen  bj  breaking  it,  ttc.,  IG 

CHAPEL, 

Of  diasenten  and  Roman  Cathalici,  1008 
Means  of  EsUblished  Church.  2B0 


Effect  of  evidence  u  to,  diacussed.  S77 
CHARITY  MONEY.  EMBEZZLING,  263 1  see  Ehbbiil 
CHARTER. 

Justices  bjr.  1 

Appointing  justices  by,  in  boroughs,  abolished,  id. 
CHEATS  AND  FALSE  FRETENCES;  see  FitADM 
immon  law.  289.  310 
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CHEATS  AND  FALSE  PRETENCES— ^on/lntiMf. 

False  pretence  must  be  set  out,  exception8»  202,  317 

How  should  be  laid,  290 

Secondary  evidence  may  be  given,  if  writing  containing  the  false  pretence 

is  lost  before  trial,  317 
Points  as  to  indictment  and  evidence  in  support  of  it,  id. 
If  false  pretences  charged,  and  larceny  proved,  the  misdemeanour  is  not 
merged  in  the  larceny,  and  prisoner  is  not  to  be  acquitted,  172,  173, 
313,  323 
Forma  qf  indicimenig : — 
For  obtaining  goods  from  tradnman  under  pretence  qf  being  servant  to 

a  ettstomer,  and  sent  by  him  for  them,  317 
For  falsely  pretending  a  child  to  be  a  pauper  qfa  parish,  and  obtaining 

thereby  money  from  overseer,  318 
For  obtaining  goods  by  giving  a  cheek  on  bankers  for  payment  qf  money, 

knowing  it  to  be  worthless,  id. 
For  falsely  pretending  to  attesting  justice  and  recruiting  serfeant  that 

party  was  not  apprentice^  and  obtaining  money  as  a  recruit,  320 
Against  member  qf  a  ben^t  club  for  obtaining  the  money  qf  the  club 

by  false  pretences,  id. 
For  obtaining  more  than  the  sum  due  for  the  carriage  qf  a  parcel  by 

producing  a  false  ticket,  322 
JFbr  obtaining  bills  qf  exchange  under  pretence  qf  getting  them  dis- 
counted for  prosecutor,  id. 
Trial  for  this  misdemeanour  protects  from  subsequent  prosecution  for  larceny, 

312,  313 
Restitution  of  goods  obtained  by  false  pretences,  323 

CHECK ;   see  Banker,  Cheats,  Securities 

CHESTER, 

Trying  offences  in,  145 

CHILD ;  see  Bastard,  Concealing  Birth,  Cruelty, 
Assaulting  with  intent  to  ravish,  302,  303 
If  child  under  10  consent,  offender  must  be  either  convicted  of  the  felony  or 

altogether  acquitted,  302 
A  witness,  545 

Describing  clothes,  &c.  stolen  from,  233 
111  treating  ;  see  Apprentice 
Employing  to  steal  goods,  216 
Ownership  of  goods  by,  233 
Removing  to  settlement,  711,  712 
Laying  name  of  in  indictment,  191,  192,  233 
Indicting  child  between  7  and  14  years  old,  573 

CHIMNEY  SWEEPERS,  747 

CHURCH  AND  CHAPEL  WARDENS, 
Of  township,  not  overseers,  998 
Signature  by,  of  notice  of  application  in  bastardy,  id. 
Signature  by  single  churchwarden  unnecessary  where  two  overseers  sign,  728, 729 

CHURCH ;  see  Building 

CINQUE  PORTS, 

Alehouse  licensing  in,  25 

CLAIM  OF  RIGHT, 

Defence  in  larceny,  227 

CLERICAL  ERRORS,  196,  204 

CLERGYMAN, 

Assaulting  and  obstructing  in  burial  of  dead  ;  see  Assault 

CLERK  OF  THE  PEACE, 
Office  of,  described,  89 
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Dutiei  ID  actiui  conree  of  the  Kuions.  92 

No  longer  bound  to  certifj  convicted  fsloiu,  or  maks  u 
tried,  to  Home  Department,  id. 

Neither  he  nor  his  deput;  may  act  u  in  attomej  in  Uie  i 

Fees  of,  on  indicUnent*,  91,  92 

AacBitained  underS7  G.  III.  c.  91,  92 
Table  of.  how  made  and  confimied,  id. 
When  exhibited,  93 

ditortiDii  bj,  id. 

He  miut  enter  nhitever  court  iIuU  order  withoat  loit  ol 

Remedy  for  fees  id  by  action  only,  id. 

Duly  as  to  fiaea,  recc^niiancei,  estreati,  &c.,  id. 

Delivering  roll  of  linei,  recosniiance<  and  eatreats  to  si 
court  of  exchequer,  94,  9b 

DeliTering  copies  of  indictventa  to  priaonen,  id, 

Daty  u  to  laying  priaon  rnlea  before  jtutices,  96 

Duty  in  preaerring  docnmenta  under  atanding  ordera  of 

Mtmdamtit  and  etrliorari  to  juaticei  are  served  on  him, 

Mistake  of,  in  entering  appeala,  when  amended,  fi57 

Verifying  return  of  eatreata,  95 
CLERKS  AND  SERVANTS. 

Larceny  bj,  at  common  law,  260 

Larceny  by,  under  7*80.  IV.  c.  29,  «.  46,  id. 

Fbrm  qfit^ctmenl  itndir  thii  tIattUt,  id, 

Fetonioui  embeailemeut  by  ;  Me  BuanEiLKUKHT 
CLIFTON, 

Taken  out  of  Glonceatenhire,  148 
COAL  MINES, 

Rateable,  690  ;  aee  Poob'b  Rate 
COCK  FIGHTING  1  aee  Nduamcm 
COERCION  ;  sec  Hubbanc  anh  Wtra 
COFFINS, 

Stealiag,  194,  234 
COIN, 

Uttering,  and  haTiDg  connterfeit  geld  or  lilttr  tnia  or  o 
aion,  324,  328 
Effect  of  second  offence  after  prerions  conTietlou.  32! 
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COIN— cofi/tntceif. 

Uttering  by  wife  in  presence  of  husband,  328,  329,  and  tit.  Cob&cion 
Frocuring  coanterfeit  coin  with  intent  to  utter  it  is  a  misdemeanour  at  com- 
mon law,  330 
^orm  of  indictment f 

For  uttering  a  counterfeit  sovereign,  328 

Shilling,  329 

For  uttering  counterfeit  ehilling  having  another  in  poeteasion,  id. 

For  uttering  counterfeit  coin  twice  within  ten  dags,  330 

For  having  inpoaeeesion  three  or  more  pieces  of  counterfeit  coin,  id, 

COMING  TO  SETTLE,  780 ;  see  Ssttlememt  bt  Rbntino 

COMMISSION  OF  THE  PEACE, 
ESarly  history  of,  in  counties,  1,  2 

In  boroughs  and  towns,  2,  3 
Terms  of,  applicable  to  sessions,  65 
Quorum  clause,  67 

COMMITMENT  IN  EXECUTION, 

Appeal  against,  873 

COMPANY, 

**  A.  B.  and'*  in  convictions,  845 

COMPENSATION  JURY, 

At  quarter  sessions,  455 ;  see  1  Ad.  &  E.  563  ;    8  id,  413,  428,  429,  439 ; 
1  P.  &D.  170 ;  3  id,  117 ;  1  Ld.  Raym.  454,  469 

COMPLETING, 

Offence  in  one  county  which  began  in  another,  162  ;  see  159 — 161 

COMPOUNDING  OFFENCES, 
Offence  of,  331 
Form  qf  indictment. 

For  compounding  a  felony,  id. 

For  taking  reward  for  recovery  qf  stolen  property,  332 

COMPROMISE, 

Of  prosecution  without  leave  of  court  illegal,  123 

WiUi  sanction  of  court,  in  criminal  cases,  before  trial,  477 

Question  as  to  propriety  of  allowing,  478 

CONCEALING  BIRTH  OF  CHILD, 
Statute  respecting,  332 
Indictment  for,  id. 
Evidence  of  *'  concealment,"  333 
Expenses  of  prosecution  allowed,  id, 

CONDUCT, 

Money  to  witnesses  ;  see  Witnbssss 

CONFESSION ;  see  Evidbncb, 
Of  prisoner, 
Use  of,  for  prosecution,  512,  521,  525 
Alone,  is  sufficient  for  conviction,  519 
How  proved,  526 

Only  evidence  against  party  confessing,  id. 
But  letter  of  prisoner  containing  confession  must  be  read  without  omitting 

any  names,  id. 
Whole  confession  must  go  to  jury,  527 

CONSENT, 

Of  owner  of  property,  when  must  be  negatived  in  conviction,  778 — 780 

Of  child  to  rape,  302,  596 

Of  overseers  to  trial  of  appeal,  though  no  notice  proved,  704 
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CONSERVATORS  OF  PEACE,  a 

CONSPIRACY, 

DeliTcring  to  dcfenduit  puticalm  of  chu^  of,  194 
CoDiiderationa  on  the  U«  of,  3M — 33B 
STidence  of,  339,  n. 

£nnmeretioD  of  cue*  «her«  It  hat  been  bolden  indictable,  336 — 33S 
Tenue  in,  164,  339 

Points  TCapecting  indictment  far,  169,  334 
Cogniubtc  bjr  the  qnarter  Knioni,  339 
Oeieral  ontlint  qfa»  iitdictmaU  firr  cmupirmey,  id. 

Tbrm  qf  indiclnenl  al  mmmon  Ime/ar  a  ctm^raef  mmantf  worfaHB,  tarn 
their  iBoget,  totd  Imen  the  fimr  q/*  luiaia;  340 
Far  a  eoiupiraaf  among  worjhMm  to  roue  vagei,  and  preBemI  other*  fr* 

VOrJmlg,  341 
Par  eotupiring  la  procHre  the  marriage  qf  pattpert,  ta  order  to  ctmfi 

/oreign  pariih  wilh  the  taainienamee  q/'  the  tuomim.  342 
At  eompiring  to  charge  a  man  milh  rreeiring  ilalen  goode,  owt  fttrd 
obtaining  money  for  eompoti»dinfi  it,  and  eauinf  him  to  expend  mm 
for  the  tnlrrtainment  Iff  the  con^iiratort,  34  4 
For  con^iring  to  induce  penone  to  eotnmil  a  felony  that  the  eon^irtti 

might  obtain  a  reteard  im  their  eoneiclion,  345 
Fbr  eompiring  to  maJte  a  rial  and  demolith  biatdingt  andfeneet,  346 
Fbr  eompiring  to  charge  a  perion  uilh  being  the  father  qfa  baiiard  th 

j>  order  to  extort  money,  347 
Pbr  eontpiring  to  charge  a  otan  with  an  tatnatural  crime,  and  Ihrrrbj  > 
laining  money  tinder  pretence  qf  concealing  tame  and  not  proiecMling,  Hi 
For  contpiring  to  induce  a  w\fe  to  leave  her  hntband  and  carry  arq  i 

gaodt,  349 
For  eompiring  to  diilurt  a  party  in  poueteion  nf  hi*  landt,  and  It  ief^ 
him  nf  them,  Zhfi 
Pnniahment  of,  352 
CoDTiction  of,  does  not  render  putj  incompetent  to  be  ■  vritaeM,  id. 

CONSTABLES,  Chuf  (or  Hioh), 
Appointment  and  dntiei,  103 
Swearing  in,  104 
ColtectiDg  county  nte,  id. 

Security  for  sccounting  for  it,  id. 
Appointed  by  quarter  Muioni,  id. 
Bound  to  attenil  Beuioni — their  duIJei  there,  95 
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CONSTABLES,  ^vrrr—'eimHimed. 

Appointing,  where  there  were  none  before,  106 

Mandamtu  lies  to  justicefl  to  swear  therein,  107 

Indictable  and  finable  for  refusing  to  take  office,  and  be  sworn  in,  105,  106 

Remedy  for  recovering  the  fine,  id. 

For  neglect  of  daty,  288 
Appointing,  in  towns  corporate,  106 
Form  qfoaih  taken  by,  107 
May  appoint  deputy,  108 
Swearing  in  deputy  discharges  the  principal,  id. 
Making  a  new  constable  when  one  dies  or  leaves  the  parish,  id. 
Calling  over  at  sessions,  152 

Presentments  by,  abolished  except  in  Middlesex,  210,  211 
Action  against,  82,  n. 

When  protected  by  the  character  of  constable,  301 
Fees  of,  in  parochial  business,  108 
Fees  of  constables  to  be  submitted  to  sessions,  107 
Leet,  or  justices  out  of  session,  may  remove,  109 
Have  a  right  to  their  discharge  after  year's  service,  id. 
Form  1^  indictment  for  auaulting,  304 

Forme  qf  indictment  againetyfor  escape;  see  Escape  and  Rbbcus 
Forme  qf  indictment  against,  for  r^fitsing  to  take  office,  and  misconduct  in 

office  t  see  Office 
May  execute  warrant  out  of  his  precinct,  if  within  jurisdiction  of  justice  who 

signs  it,  127 

CONSTABLES,  Special, 
Remunerating,  108 
Appointing  in  case  of  apprehended  disturbance,  109 

CONSTABLES,  of  County,  District,  &c.  (Rural  Police),  110 

CONTEMPT, 

Of  sessions  during  their  sitting,  83—86 

When  justice  acting  out  of  sessions  may  commit  for,  id. ;  see  Words 

When  sessions  may  commit  for,  83 

Or  fine  for,  85 

B.  g.  for  publishing  reports  of  trials,  86,  12,  n. 
Instances  enumerated,  84 
Sessions  cannot  attach  for  contempt  committed  out  of  court  in  disobedience  of 

their  orders,  86 
By  defendant  when  acquitted,  id. 

CONTINUANCES, 

Of  sessions  by  way  of  adjournment,  58 

Mandamus  to  sessions  to  enter,  and  hear  appeal,  633,  655,  659 

CONTRA  FORMAM  STATUTI, 

Necessary  in  indictments  on  statutes,  203 

Why,  186,  198 
Will  not  hurt,  203 
Omission  of  when  aided,  178,  179 
When  unnecessary,  228 

CONTRA  PACEM, 

Always  necessary  in  indictments,  202 

CONVERSATION, 

Of  small  weight  as  evidence,  511 

CONVICTION  (PREVIOUS)  OF  PRISONER  FOR  FELONY, 
How  alleged  and  proved,  200 
Its  consequences,  id. 

Fbrm  qf  indictment  for  felony  committed  after,  228 
Mode  of  trying,  id. 


Mmt  be  itrictlj  accimte  in  form,  id.,  841 
More  Btrictlj  held  to  fonn  tbu  Ordei*  <tt  JDitices,  G21,  6 
No  inUndment  in  fsioor  of,  B40,  841,  845 
When  jusdce  resident  ntM-  ii  to  act,  844 
General  requisitei  of,  841 
The  infonmation,  B43 
Sutement  of  time,  id. 
SUtement  of  place,  843 
Statement  of  authoritj  of  cc 
Ststemeat  of  infomatian.  oi 
Accuracy  required  aa  to  r 
Deicripdon  of  offence,  ia  what  te 
Pacta  to  be  chafed,  and  not  bj  i 
Stating  evidence  on  vbich  conTictiou  ia  foanded,  I 
Not  iufficient  to  atate  legal  remit  of  facta  not  act 
Evidence  will  gnpport  conTictioD  whether  conclu 

inevitable  or  not,  847 
Conient  of  owdbt,  when  mnat  be  negatived,  S4S 
Exceptiani  and  eiemptiana  in  eoacting  elanaet.  ' 
negatived,  and  difference  between  them,  id. 
T>if  nimmDiu  of  defendant,  or  notice  to  him  of  tbe  inl 
TAt  appmranee  or  default,  850 
The  coJ]fatim  or  de/nter,  851 
The  rvidtnee  in  lupport  of  the  charge,  852 
How  to  be  let  forth  In  conviction,  833,  *l  Kf . 
MuBt  be  itated  to  be  gi>en  in  defendaut'a  preaence,  ' 
To  be  aet  out  at  length.  855 
AdjODmmenU  by  convicting  joiticea,  657 
TAejttdffmmt  or  a^fudication, 
or  fine  or  dimagei,  8S7— 859 
For  aeveral  offencei  in  one  conviction,  858 
In  caae  of  joint  offence,  id,  8S0 
Application  of  penalty,  860 

When  neceuarr  to  be  set  forth,  SGI 
The  coata,  id. 

o  b«  retamed  to  leauona,  8G3 
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CONVICTION  (SUMMARY)— con/mti*il. 
When  sorpliuage  in,  will  not  vitiate,  869 
Enactment  caring  defects  in  form,  879 

Convicting  justices  are  judges,  whether  intent  with  which  the  act  was  com- 
mitted was  felonious  or  not,  296,  n. 
Judgment  on,  cannot  be  good  in  part,  and  bad  in  part,  869 
Cannot  without  consent  be  set  aside  in  part,  870 
General  directions  in  such  forms,  as,  **  here  etate  offence"  &c.,  871 
Mitigating  penalties  on,  872 
Statement  in,  of  alternative  punishments,  id. 
Appeal  against  conviction,  when  given,  865 

NoHce  of,  873,  874 

When  recognizance  supersedes  necessity  for  notice,  874 

Course  of  proceeding  on  in  court,  875 

Whether  fresh  witnesses  can  be  examined  who  were  not  heard  before  con- 
victing magistrates,  id.  n. 

Judgment  on,  876 

Reference  to  ascertain  facts,  amount  of  costs,  &c.,  877 

Reference  by  consent  of  parties  to  other  justices,  id. 

Costs  allowed  or  refused,  when,  id. 

Consequence  of  dismissal  of  appeal  for  informality,  id. 

Adjourning  hearing  of  appeal,  878 

How  far  a  conviction  protects  the  justice  making  it,  858,  879 

Liability  of  justices  after  their  conviction  quashed,  80 

Quashing  conviction  at  sessions  for  want  of  form,  896,  n. 

Using  copy  of,  verified  by  affidavit,    on  application    for  habeas    eorputt 
though  certiorari  taken  away,  916 
Precedents  qf  convictions, 

In  case  qf  assault,  880  ;  see  Assault 

In  cases  qf  alehouses,  id.;  see  Alkhousks 

/m  cases  of  auctions,  882 ;  see  Auctions 

For  offences  relating  to  dieer,  883 ;  see  Deer 

For  stealing  dogs,  885 

For  offences  relating  to  fish,  886 ;  see  Fish 

Forcible  detainer  on  mew  by  justices,  887 

For  qffences  relating  to  vegetables,  fruit,  8fc.;  see  Vegetable 

For  offences  against  game  laws;  see  Game 

For  offences  relating  to  trees;  see  T&beb 

For  vagrancy ;  see  Vagrants 
No  writ  of  error  lies  on,  913 

COPULATIVE,  195 

COPY. 

Of  indictment,  prisoner's  right  to,  133,  492,  493 
Of  document,  when  evidence,  531 

CORN, 

Severed  from  freehold,  218 

CORONER, 

Three  kinds  of,  97,  n. 
For  a  county  may  act  out  of  it,  100,  n. 
Cannot  act  as  justice,  75 

Has  some  duties  calling  for  his  attendance  at  sessions,  97 
Fees  and  travelling  expenses  of,  to  be  paid  by  order  of  session,  id. 
Exceptions,  id. 

No  coroner  entitled  to  fees  by  order  of  sessions  in  jurisdictions  not  contri- 
buting to  county  rates,  id.  98 
In  boroughs,  98  ;  see  Borough 

In  London,  Ely,  admiral's  jurisdiction,  verge  of  palaces,  id. 
By  custom,  may  appoint  deputy,  id.  n. 


Of  appeil  "  htard  end  dtlermintd,"  664 

Coita  of  tbe  daj,  when  appclbnt  pves  uid  doe*  Dot  connl 

On  proceediogi  ramoTcd  bj  ctrliorvri,  934 

Mode  or  compelUiig  payment  in  tliBt  CMe,  936 
In  CBiea  of  feton;, 

Whether  bilU  preferred  or  aot,  937 

CertiRcste  of  migiatrate  requiiite,  938 

WitoeBCea   need   not  be   ander  reco^niiuiee  in   orde 
pense«,  id.  n. 
In  certain  cues  of  miidemeuioar, 

Whether  biU  preferred  or  not,  939,  940 

Misdemeaiiours  enumerated,  in  protecntiaD*  far  which  c 

Concealment  of  birth,  another  initance  of  aUowing  costi 
Mode  of  obtaining  order  for  paying  coatg  of  proaecntOT  UM 
From  vhat  fiind  payable,  where  offeDce  oommitted  in  ben 

juriadiction,  941 
Regulation  of  rates  of  aUoirance,  id. 
Of  prosecationi, 

Ordered  by  apedsl  aeaiions,  far  not  repuring  highway*, 
rate,  942 

Of  naisuice  by  ateam-enginei,  943 

Of  disorderly  honKS  by  pariah  ofRcera,  id. 
On  appeals  sgtdott  poor's  rate,  id.  67!i 
On  appeal  against  orders  of  removal,  whether  prMccnted  afl 
On  orders  of  aospension  and  maintenance,  945 — 947 
On  appeals  against  oierseera'  accooats,  931 
On  vagrant  act,  id. 
Under  public  house  licensing  act,  id. 
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COUNTY, 

When  includes  town  corporate,  6 

At  common  law,  a  felony  committed  partly  in  one,  and  partly  in  another,  could 

be  tried  on  neither,  159 
Indictment  in  either  of  several  cotmties,  id. 
Stealing  in  one  county,  or  part  of  United  Kingdom,  and  carrying  stolen  goods 

into  another,  160,  161 
Road  out  of  repair  in  one  parish  situate  in  two  counties,  413 
Oifences  on  borders  of,  or  partly  in  one,  and  partly  in  another,  162, 163,  187  ; 

see  Boundary 
Offences    in    parts  of,   detached    from    rest,  and    stirrounded    by   another 

county,  187,  68 
Describing  property  of,  in  indictment,  192 
Parish  lying  in  two  counties,  413 

COUNTIES  (CORPORATE),  OR  OF  CITIES  OR  TOWNS, 
Recorders  in,  6 
Trials  in,  62,  n.,  145 
Indicting  in  adjoining  county  at  large,  though  crime  committed  in  that  county, 

156 
Removing  capital  offenders  from,  146 

Jurisdiction  over  places  added  to  by  boundary  act,  2  &  3.W.  IV.  c.  64  ;  148 
Boundaries,  162 

COUNTY  COURT, 

Power  of  sheriff  for  contempt,  84 

COUNTY  RATES,  1008  ;   see  Constables  (High) 

COUNTY  TREASURER,  1008,  n. 

COUNTS, 

Several,  in  indictment,  169 

COURT  OF  RECORD,  120 ;  see  General  Quarter  Sessions 
CRIMINAL  INFORMATION  ;  see  Justices,  Challenge 

CRUELTY, 

To  children,  apprentices,  servants,  or  paupers,  active  or  by  nonfeasance,  291 ,  300 

Indictments  for,  300 

Indictment  againtt  a  miatrett  for  not  providing  sufficient  food  for  a  servant  ^ 

keeping  her  without  proper  warmth  ^  353 
Indictment  for  neglecting  to  provide  an  apprentice  of  tender  years  with  suffix 

dent  food  f  clothing  ^  bedding^  and  other  necessarieSt  354 
Indictment  against  overseers  for  cruelty  to  a  pauper^  355 

CUMULATIVE,  288,  300,  n.,  305,  n. 

CURTILAGE,  238.  241,  243 

Indictment  for  breaking  building  unthin^  244 

CUSTOS  ROTULORUM, 
Who,  63 

Principal  person  in  session  of  the  peace,  id. 
Office  of,  distinct  from  that  of  lord  lieutenant,  id. 
Has  actual  custody  of  records  of  the  sessions,  64 
How  appointed,  id. 
Manner  of  appointment,  id. 
May  convene  special  sessions,  15 
Cannot  alone  convene  a  general  session  of  peace,  49 
May  convene  a  general  session  with  concurrence  of  one  justice,  id. 
Ought  to  attend  sessions  by  himself,  or  his  deputy,  the  clerk  of  the  peace,  61 
Appoints  clerk  of  the  peace,  id. 
May  not  sell  office  of  clerk  of  the  peace,  65 


ur  pnioner,  now  uwa  lor  proucution,  six,  o£a 
Of  priioner  iccoDipanjiDg;  in  Kct,  is  evidence,  S25 
Of  deceued  p«noni,  53:i 

Bj  rated  iohabitaat  ii  evideace  on  settlBinent  apped.     I 
II  Eait,  578 


DEER, 

Offencej  rtUtiog  to,  256 

Fitrm  qf  irtdietmrnt  for  roxmnj),  Ifc.  in  iochttd  plaett,  2: 

Form  of  iHdiclnml  for  cmirmg,  t(c.   in  HKimetoied  pb 

Form  <tf  mdietmeat  for  tutauUhtg  ierper$  m  Ihe  ejnentioi 
Form  tif  convict  ion  fbr  Aualinj  or  tiuring  i*  the  tminetot 

chaie,  or  ptirlim,  883 
Form   tif  eonticliBn  for  havmf  eenitom  in  paneirion  u 

aceomfingfor  it,  884 
Tbrni  tf  coninelianfor  niting  a  mare  in  aforttt  io  taJn  < 
Form  ^  conviction  for  drtlroyinj/ftnea  qfUnd  vhere  da 

DEFECT  OF  FORM,  807 


So  may  part;  indicted,  id. 

Evidence  in  uiswer  to  charge,  £71,  572 

DroDkeDDeai,  iniaiiitj,  infiuicjr,  373 

Coercion  of  wife  by  huibiind.  574 

Discrediting  witneuei;  lee  Witniss 

Evidence  to  character,  577 
'When  a  rep);  ia  given  to  proiecntor's  coanael,  578  ; 

DEFENDANT, 

Need  not  be  present  in  order  to  ■  conviction  for  mi 
DELEGATING, 
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DEPOSITIONS  (vii.  "  Information  on  Oath*'), 

Duty  of  justices  to  return  to  sessions,  (7  6.  lY.  c.  64,  ss.  2, 3, 5,)  9, 10, 513, 514 

Evidence  of,  in  general,  in  criminal  cases,  537 

Fining  justices  for  neglect,  10 

Cannot  be  used  before  grand  jury,  156 

How  used,  where  no  counsel  for  prosecution,  134 

Copies  allowed  to  prisoners,  10,  567 

Inspecting  by  prisoners,  568 

Copying  for  inspection  by  prisoners,  567 

How  to  be  used  by  prisoner's  counsel,  568 

DESCRIPTION, 

In  indictment,  if  material,  must  be  proved,  518 

DESIGN,  518 

DETAINER,  FORCIBLE, 

Detaining  prisoner  in  order  to  fresh  indictment,  302 
On  view ;   see  Forcible  Entry 
Form  qf  conviction /or  f  887 

DIFFERENCE  IN  OPINION, 

Among  justices  at  sessions,  61,  648,  961 

DIGNITY, 

From  duke  to  baronet,  is  part  of  name,  181,  182 
How  stated  in  indictment,  id,  190 

DISCHARGE, 

Of  persons  bound  over  to  keep  the  peace  should  be  at  end  of  sessions,  155 
Of  prisoners  acquitted,  or  against  whom  no  bill  preferred  or  found,  590 
Passing  prisoners  on  discharge,  602 
Money  given  to  prisoners  on  discharge,  id. 
Fees  on,  abolished,  603 
Alleged  exception,  id, 

DISCHARGING  JURY, 
If  indictment  bad,  514 
If  prisoner  or  juror  ill,  witness  absent,  &c.,  583,  584 

DISCOUNTING  BILL ;  see  Embezzlement,  264 

DISJUNCTIVE,  195 

DISOBEDIENCE, 

To  statute,  when  indictable,  86,  200,  288 
To  orders  of  justice,  288,  455 

DISORDERLY  HOUSE  ;  see  Nuisance 

Wife  when  indictable  alone  for  keeping,  189 

DISPENSATION, 

By  king  prevented,  955 

DISSENTERS, 

Certifying  places  of  worship  to  archdeacon's  court  or  bishop,  152 

Registry  of  places  of  worship  at  quarter  sessions,  151 

Preachers  may  be  required  to  take  oath,  152 

May  insist  on  registry,  &c.  as  matter  of  right,  id. 

Stealing  from  chapel  of,  280,  n. 

Form  ^  indictment  for  ditturbing  in  worthipf  389 

DISTRESS, 

Rescue  of,  indictable,  and  forms  of  indictment ;   see  tit.  Escape  and  Rescue 
Form  of  order  of  twojtuticef  on  party  astiating  tenant  to  remove  hit  goods 
fraudulently  to  avoid  dietrese,  838 

DIVIDING  COURT  OF  QUARTER  SESSIONS,  166 


DROVER, 

Luctaj  bj,  221—223 
Bmbeiilenient  by,  263 
DRUNKENNESS,  573 
DUEL;  lee  Cballbnoi 

DULY,  855,  857 
Summoned,  650 
Proved,  855 


ELECTION," 

Bj  proiecator  ont  of  leTeisl  feloniei  chirg«d,  2*6,  537— 

EMANCIPATION  OF  CHILDREN,  738 

Iaw  u  to  ;    ace  SlTTLBMtKT  OP  POOB 

EMBEZZLEMENT, 
Teane  in,  164,  267 

Puticnlui  of  chirgi,  ddiTcring  to  prUooer,  2G7 
Ftloniam,  by  clerii  and  lervanli, 

DiitinctioD  between  Iuccdj  and  embeiilemcnt,  261 
Provi«ion  of  7  &  8  G.  IV.  c.  29,  t.  47,  U. 
CircDmiCiDcei  of  employment,  &c.  neccnuy  to  eonttii 

beulement,  262 
Priaoner  muit  be  "  clerk  or  aernnt "  in  hct,  262 
PrDvUions  u  to  indictment  for,  262 — 266 
Am  qfindiclmenlfor,  268 
Charging  three  ict>  of  embenlement,  266 
PuticnliiT  of  Mti  intended  to  be  relied  on  ihonld  be  de 
267.  n. 
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MBEZZLEMENT— con/mtitfd. 

Proyiflo,  that  the  act  shall  not  extend  to  party  duclosing  his  gnilt  on  com- 
pulsory process,  359 
Fanrm  qf  indictment  against  an  agent /or  embezzling  money  and  aeeuritiei 
placed  vfith  written  inttructione  in  hie  hande,  id. 
Against  a  banker /or  negotiating  a  bill  deposited  with  him/or  sqfe  cus- 
tody, id. 
Against  a  /actor /or  pledging  the  toine  and  dock  warrants  of  his  prin- 
cipal, id. 

MPLOYMENT ;  see  Eif  bezzlbmbnt 

How  differs  from  office  ;  see  Sbttlvmbnt  bt  Officb 

KCROACHMENTS, 

On  highways  ;  see  Highways 

;i^GROSSIN6 ;  see  Forbstallino 

INTERING  AND  RESPITING  APPEAL,  594,  723 ;  see  Adjourmmbnt 

INTRIES, 

Of  deceajed  persons  when  used  to  refresh  memory  of  witness,  565 
Copy  of,  not  eyidence,  uf. 

SRROR, 

Lies,  where,  though  the  offence  is  laid  in  the  words  of  an  act,  the  indictment  is 

still  insufficient,  178 
Reversing  judgment  of  quarter  sessions  on,  for  excess  of  punishment,  142 
Queen's  bench  has  not  general  jurisdiction  over  sessions  in,  902 
Writ  of,  directed  to  justices,  64 
Clerical,  grammatical,  or  literal  Tariances,  &c.,  196,  197 

ESCAPE  AND  RESCUE, 
Negligent,  what,  360 
Breach  of  prison,  361 
Escapes  permitted  by  officers,  id. 
Rescue  by  third  persons,  362,  364 
Proyisions  of  16  G.  II.  c.  24,  as  to  unsuccessful  attempts  to  escape,  and  where 

no  attempt  is  actually  made,  362 
Provision  of  4  G.  IV.  c.  64,  s.  43,  as  to  conveying  disguise,  arms,  or  other  means 

of  escape  into  prisons,  363 
Escape  after  sentence  of  transportation,  364 
Rescue  of  distress  and  pound  breach,  id. 
Indictment  for  and  evidence  relating  to,  id. 
Forms  of  indictment  against, 

Constable  /or  negligently  permitting  a  person,  arrested  by  a  warrant  on  a 

criminal  charge,  to  escape /rom  his  custody,  365 
Party  charged  with  larceny, /or  escaping /rom  constable,  id. 
Gaoler  /or  permitting  a  prisoner  to  escape,  who  had  been  committed  to  his 

custody  on  a  charge  qf  robbery,  331 
T\ao  persons  /or  rescuing  /rom  a  constable  persons  in  his  custody  /or  an 

assault,  367 
For  rescuing  goods  distrained/or  rent,  368 
For  assaulting  bailif,  and  rescuing  goods  qf  a  lodger  distrained /or  rent  qfa 

room,  id. 
For  assault,  and  rescuing  goods  distrained  /or  rent  qfter  a  /raudulent  re- 
moval, 369 
For  rescuing  cattle  taken  damage/easant  brfore  impounding,  370 
For  rescuing  cattle  /rom  a  poitnd  taken  damage/easant,  and  pound  breach, 

371 
For  rescuing  cattle  distrained  by  hayward  qf  a  manor  while  damage/easant 
on  lanes  and  commons  qf  manor,  id. 


it  nqoire  to  be  lapported  bf,  511 


for  feloDj  nuT  be  lupported  by  proof  of  u 


What  ■rermenti,  u  time.  li»ctd  descriptioD,  Sic.,  require  proof, 
WkMi  it  laBcn  to  proTC  one  of  two  thing*,  517 
Vaiiaoce  between  nutter  of  deacKptioo  and  proof,  when  fttal,  i 
Amendment  cuiDOt  be  made  under  Lord  Tenterdcn'*  act,  id. 
Affinnatin  must  be  proved  bj  proaecntor,  id. 
Knowledge  and  intent,  how  proTed,  !>19 
Qaantitf  of  proof  requisite  to  ntlain  a  chaige,  id, 

Sn^  witneu  lofficient,  id. 

Confeaaion  out  laffice,  id. 
Dagree  of  proof — how  tar  eridence  of  accomplice  rcquilM  cam 
Eind  of  proof  neccaaary  to  loatain  ■  durg«,  521 

Confeanona  befora  magiitratea,  how  to  be  taken  and  when  at 
How  taken  down,  ngned,  and  caationipg  priaoner,  522 
How  pn»«d  in  eriduiee,  id. 

Coofeaaiona  made  to  otber>,  not  being  magiaOat«»,  when  adi 
How  [HOTcd,  536 

Elect  of  confesaion,  id. 

Againil  whom  coofeaaiona  are  evidence,  id, 
CoaSninc  evidence  to  •  aingle  (elonj,  ni.  »li^"g  felonr  on 
cced,517 

OAeiwtae  in  misdemeanonr,  530 

hilort*  ot  JMtke  from  miaappreheDiion  of  nile  aa  to,  id. 

Ruk  that  erideoce  moat  be  relerant  to  iaane,  id. 

Proof  of  one  chaife  maj  embrace  other  oflencea,  528 

BrideiKe  of  other  ntteiingi  of  bad  coin  to  prove  sniltj  know 
Beat  eridence  to  be  produced,  530 

Jteaning  of  rale,  id. 

What  evidence  ia  necoaarj  to  let  n  •econdary  evidence,  on 
doeuaaent,  &e.,S3I 

Kotkn  to  pnidnce,  532 

Heanaj  never  admtHible,  533 

T>yin|[  declarations,  id. 
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EVIDENCE— roii/m«e4. 
Terriers,  536 
Anc\ent  majM,  id. 
Corporation  books,  537 
Registers,  parochial  and  dissenters*,  id. 
Heralds'  books,  inscriptions,  &c.,  id. 
Sentence  of  spiritual  court,  id. 
Depositions  in  criminal  cases,  537 — 540 
Examination  of  pauper,  as  to  settlement,  540 

Of  a  soldier,  id. 

Of  a  prisoner,  541 

Oaths  and  affidavits  in  courts  of  justice,  and  voluntary,  id. 
Ancient  deeds,  542 

Copies  of  deeds,  when  admissible,  id. 

Private  deeds,  not  under  seal,  proof  of  handwriting,  543 

Necessity  of  stamps  on  documents,  id. 

Comparison  of  hands,  id. 
Competency  of  vritnesses,  calling  and  examining  witnesses ;  see  WirirBSS 
Evidence  in  answer  to  a  charge,  572 
To  contradict  or  discredit  witnesses,  576 
To  character  of  party  accused,  577 
Evidence  for  prosecutor  in  reply  to  that  for  the  accused,  579 
When  on  cross-examination  it  appears  that  written  agreement  existed,  it  must 
be  produced  by  the  party  who  called  the  witness  so  cross-examined ;  see 
Agrbembnt 

EXAMINATION, 

Of  witness  ;  see  Depositions,  Witness 

Of  pauper,  not  evidence,  540 

Of  prisoner,  when  read,  and  how  proved  on  criminal  trial,  522,  523  ;  see 

Confession 
Of  prisoner,  when  evidence  as  to  settlement,  541 

Of  pauper,   upon   removal,   how   taken  and   sent  to   parish   of  his   settle- 
ment, 717,  732,  733 
Of  soldier,  as  to  settlement,  made  evidence  by  statute,  541 
Of  deceased  mother  of  bastard,  539,  n. 
Cannot  be  read  or  used  before  grand  jury,  156 

EXCEPTIONS  ;  see  Bill  op  Exceptions 

EXCHANGE, 

When  larceny,  222 

EXCISE, 

License  for  selling  liquors  and  beer,  &c.  on  premises ;  see  Albhousb 

EXCOMMUNICATION, 

Does  not  incapacitate  witness ;  see  Witness 

EXECUTORS  AND  ADMINISTRATORS  ;  see  Larceny 

EXETER, 

Offences  in,  145 

EXHIBITING, 

Lights,  186 

EXTORTION ;  see  Office 
EXTRACTS,  517 
FAC  SIMILE,  197,  204 


a  Dj  ju 

In  MmHImbi,  coBlinnal  bj  ijuef  jutke*  of  the  three  coaiti 
Of  dak  of  dw  peace  1  lee  Clbrk  or  thb  Pbacb 
OfcoRoct;  leeCokONlK 

Oa'fieAarge,  in  felon j  or  miidenwuioBr,  mboliihed,  137 
On  JadiMge,  after  tnrene,  603  ;  IM  Acooittai. 

FELONIOCSLT, 

When  rcqninte  to  indictment,  198  ;  tee  Embsiiluiknt 
Fktal,  if  iuerted  in  indiclmait  fv  obtaining  {oodi  bj  Uie  pre 
BijectiBg,  H  niptnup,  !>91 
FELONY  1  (ee  Labcikt, 
Dcfinitiaa  of,  213 

What  kindi  of,  uitully  tried  >t  Nauom,  814 
VhU  feloBiei  are  rardj  prosecuted  at  Kaiona,  279— 2S2 
hitj  (Aaigcd  with,  may  be  conTicted  of  ■  minor  fdoDf,  bnl 
deBcanoor,  (except  by  7  W.  IT.  &  1  Viet.  c.  85,)  S8G,  172 

WEME  SOLE. 

Then  ■aidra  nanw  Btaj  be  naed  in  indictment  after  hw  mairi 


RNCES, 


;,  &c.  metil  fixed  a 


S  NATCR£;  lee  lHMcn»!tT,  1 


nGUEES,204 


irWa  the  Jttaiiitr  of  goodi  (bund  « 
FINES  AXD  PENALTIES, 
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FIREWORKS,  427 

FISH  AND  FISH.POND, 

Offences  relating  to,  nnder  7  &  8  G.  IV.  c.  29,  373 
Fbrms  qf  indictmeniifor. 

Taking  flth  in  water  attaining  or  belonging  to  a  dwelling ^  house f  id. 

Breaking  dam  qf/Uh-pond,  374 

Putting  lime  into  it,  id. 
Forms  qf  eonvietions  jfor, 

Taking  JUh  m  water  not  adjoining  a  dwelling-house,  886 

Angling  m  water  a^joimng  the  dwelling-house,  889 

Angling  in  water  not  adjoining  a  dwelling-house,  id. 

FISHERIES, 
Rating,  679 
ConTiction  for  fishing  in,  848 

FIXTURE, 

Stealing,  218,  247 

Stealing  by  lodger  from  lodging,  259 

FORCE, 

Continuing,  162 

FORCIBLE  ENTRY  AND  DETAINER, 
Offence  at  common  law,  375 
Offence  by  statute,  id. 

Detainer  may  be  forcible,  if  entry,  though  not  so,  was  unlawful,  id.  n. 
Amount  of  force  requisite,  376 
Ho  distinction  between  degree  of  force  requisite  to  sustain  an  indictment  at 

common  law,  and  by  statute,  id, 
"  With  strong  hand,"  id. 

Restitution  can  only  be  had  on  indictment  under  the  statutes,  377 
A  colourable  title  to  the  possession  in  prosecutor  will  suffice,  id. 
In  prosecution  on  the  statutes,  the  prosecutor  is  not  a  competent  witness,  id. 

And  why,  555 
Regaining  possession  to  which  a  party  is  entitled,  id. 
By  wife  on  husband's  premises,  id,  n. 
.Fbrm  qf  indictment  for, 

Forcible  entry  and  detainer  at  common  law,  378 

Forcible  entry  into  freehold  premises  under  5  R.  11.  c,  8,  id. 

Under  21  Jac.  I.  c,  15, /or  entry  into  leasehold  or  other  premises,  id. 
Form  qf  conviction  on%  H.  VI.  c,  9,  for  forcible  entry  tmd  detainer  qf  pre- 

mises  on  view  by  justices,  887 

FOREIGNER ;  see  Sbttlbmemt  bt  Parbntagb 
FOREST,  258,  n. 

FORESTALLING, 

What,  379 

Formqf  indictment  for,  id, 

FORGERY, 

Not  cognizable  by  sessions,  139,  291 
Of  a  promissory  note  for  less  than  20t.,  314 

Forg^  request  for  delivery  of  goods  distinguished  flrom  forged  order  for  pay- 
ing vagrant's  expenses,  314 

FORM, 

Quashing  for ;  see  Spbcial  Entry 

FORTHWITH,  874 

FOUNDLING  HOSPITAL;  see  Sbttlembnt  by  Parbntaob 

3  Y 


FRESH  TAKING,  224 
PEIENDLV  SOCIETY, 

Laroenj  of  propertj  of,  how  lud,  I 
SeMion*  power  over,  1014 
Fbtm  qf  ntdittnent  agatml  itacar 
FRIVOLOUS  AND  VEXATIOUS,  554,  M2 
FROM  AND  TO,  406 
FROM  AND  THROUGH,  40G 
FRUIT ;  Me  YioiTABLBa 
GAME, 

Offencei  reUting  to  (under  9  G.  IV.  c.  69),  380 
Stat.  57  G.  III.  e.  9,  u  to  going  anncd  *I  night,  itUed,  id. 
Repeal  of  th&t  act,  3B1 

Fint  offence  in  nnlawfiillT  being  in  land  at  night  with  an  engioi 
game,  mbject  to  three  montha'  impriMument  on  oonTicti 
jiuticeB,  id. 
Second  oSence,  nz  months,  id. 
Third  offence,  miademeanour,  puniahable  (b;  quarter  leaaiana) 

ation,  3B2 
Power  of  apprehending  offendera,  and  poniahment  of  reaiatanee, 
Former  convictiona,  how  proved,  id. 

Meaning  of  the  tenna  "  night,"  and  "game,"  in  the  act,  383 
Offence  where  three  or  more  go  tc^ther  at  mgU,  any  of  the 

oannot  be  tried  at  aeuioni,  id. 
All  prosecutioDi  to  he  within  twelve  monthi,  id. 
Gamekeeper  maj  apprehend  poacher  without  giving  notiee  of  h 
FortH  r^f  ittdictmenl  af  ituiom, 

F\>T  third  tiffence,  in  taking  gamt  or  rabbilt  by  lugM,  ^tr  I 

or  in  altering  land  mth  gun,  net,  or  tngint,  for  fVpot 

gamt,  3B3 

For  aneulting  omier,  oeeupitr,  gemtkteper,  or  tertant,  l^e., 

jnert  d^mdenl  ttagitd/nim  Me  tend  and  ww  ^nrvKMi,  td 

Offencei  under  7  &  8  G.  IV.  c.  29,  a.  30 

Provision   as  to  killing  harea  and  conlea  in  the  night  tli 
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Far  tretpoMrimg  on  Umd  mjnttritdi  qf  game,  woodeaeke,  Sfc,  894 
For  kiUing  game  Untkout  a  eertijlcatet  895 

For  ueing  a  dog,  gtm,  ii^e./br  kiUing  game  vrithout  certificate,  id,  896,  n. 
For  tretpoMemg  om  extra»parochiat  waste  qf  a  manor  in  pureuit  qfeoniee, 
895      ' 
No  certiorari  lies  to  remoye  convictioiis,  &c.  on  Game  Act  (1  &  2  W.  IV. 
c.  32),  897 

GA3iEK£EPER, 

Form  qf  indictment  for  aeeaulting  t  aee  Assault 

GAMING, 

Form  qfim^tmentfor  anauU  on  account  qf:  see  Assault 

GAMING  HOUSES,  427,  et  eeq. :  see  Nuisance 

GAOLER ;  see  Escape  and  Rescue,  House  op  Correction,  Borough 
Gaols 

Daty  of,  to  attend  sessions,  100 

Daties  of,  at  sessions,  uf.  101 

Jonmal  to  be  kept  by,  and  produced  at  sessions,  101 

Report  to  be  made  at  sessions  by,  id. 

To  answer  inquiries  of  justices  at  sessions,  id. 

Certificate  as  to  compliance  with  prison  rules  to  be  declared  by,  at  sessions,  id 

Yearly  return  by,  of  state  of  prison,  102 

Must  send  calendar  of  prisoners,  and  their  sentences,  to  secretary  of  state  after 
each  session,  id. 

Must  deliver  to  sessions  calendar  of  prisoners  in  his  custody  in  house  of  cor- 
rection, id. 

Salary  of,  under  control  of  sessions,  103 

Sessions  may  grant  annuity  to,  when  superannuated,  id, 

GARDEN ;  see  Vegetables 

GAS  WORKS,  RATING,  679,  685 

GATE ;  see  Fences,  Curtilage 

GELDING,  199 

GENDER,  199 

GENERAL  ANNUAL  LICENSING  MEETING, 

Appointed  to  be  holden  and  regulated  by  9  G.  IV.  c.  61,  21 ;  see  Alehouse 

GENERAL  ISSUE, 

Justice  justifying  under ;  see  Justice 

GENERAL  SESSIONS  OF  THE  PEACE, 
Definition  of,  48 
Distinguished  from  "  petty,"  49 
Are,  in  common  parlance,  same  as  quarter  sessions,  id. 
Rarely  holden,  except  as  general  quarter  sessions,  or  in  Middlesex,  id. 
Original  intermediate  session,  id,  51 
By  whom  couTcned,  49 
How  couTcned,  id. 

Precept  to  sheriff  necessary,  50 

Form  qf,hh 

But  if  parties  attend,  though  without  precept,  proceedings  valid,  50 

Precept  for,  not  supersedable  by  other  justices,  id. 
Whether  two  general  sessions  may  be  holden  in  a  county  at  the  same  time,  id. 
Consequences  of  improperly  multiplying,  id, 

3  t2 


I,  milA  jwmJ 

jurort,  57 
Quarter  ws^oni  maj  fine  ur  commit  for  coDtempU,  B3 — i 

But  cannot  altacL  for  contempt,  and  mnit  indict,  86 
Stjie  of,  i7 
Cspdon  of,  58 
Caption  of  adjourned,  58 
Caption  of,  in  borougbi,  5B,  n. ;  lee  BokotroHn 
Attendance  on,  62 
FonnaliticB  ofanembling,  ILO 
Juriidictioa  of,  in  general,  59, 139,  291 ;  ice  Juhibdictk 

Ofer  what  offencei,  13!t,  tl  Mg. 
Seriooi  caaea  not  tried  at,  1 13 
When  Huion  loat,  GO 

Whether  a  snbiequent  aeaiion  i«  good  aa  a  quarter  aeaaioD, 
Considered  in  law  m  one  daf,  631 
Doration  of,  id. 

Court  maj  alter  their  judgment!  during,  61 
Adjournment  of,  60—62 
FUcea  of  holding,  for  countiea,  62 
fbrm  i^prteipl  to  tariff  for  numnoMtaf ,  S5 
In  haronghi  htTiog  granti  of  feparata  courta  of  quarter  •« 

Time  ofonembling,  160 

I'roctaoM'ioK  i^,  ik. 

Statute*  directed  to  be  reul,  U. 

Oatlu  and  declvationa  subitituted  far  the  aaeramental  t««l 

Between  wliat  houn,  id.  n. 

Registering  diuentiiig  pluses  of  irorahip,  131 

Certiffing  dissenting  teachen,  152 

Calling  over  conitablei  at,  id. 

Ma;  transmit  indictments  to  auiie*,  if  thej  bad  juriaiUctil 

Oath*  taken  at,  and  declaration,  151 

Registering  diasentinf  chapela  at,  and  giauting  certiSeatea 

Dividing,  166 
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GENERAL  QUARTER  SESSIONS  OF  THE  PEACE— co/i/iiittei. 

Must  find  facts  with  the  conclasion  they  draw  from  them,  not  evidence  of 

them,  in  order  to  conclude  the  queen's  bench,  904 — 909 
Finding  of,  on  facts,  will  conclude  that  court,  909 
Miscellaneous  matters  within  their  jurisdiction :  vii» 
Chapels  of  dissenters  and  Roman  Catholics,  151 
Countj  rates,  1008 

Appeals  against  them,  1009 

Notice  of  appeal,  1010 

Hearing  of  appeal,  1011 

Judgment  and  expenses  of  appeal,  id. 

Effect  of  certiorari  on,  id. 

Inspecting,  id. 
Transacting  business  respecting,  in  open  court,  1012 
Friendly  and  loan  societies,  1014 
Gaols,  id. 
Highways,  1016 
Indosures,  1017 
Lunatic  asylums,  1020 
Polling  places  at  county  elections,  1022 
Shire  halls,  1023 
Theatres,  licensing,  id. 
Vagrants ;  see  Vagrant 
Wdghts  and  measures,  1024 

GENERALITY  OF  CHARGE, 

Of  keeping  arirothel,  gaming  house,  &c.,  430 

GENERIC  TERMS,  199,  248 

Pulse  or  com,  includes  beans  or  barley,  229 

GLASS, 

Form  of  indictment  for  $evering  and  ttealingfl'om  hotuCf  247 

GLEANING,  227 

GRAMMATICAL  ERRORS,  175 

GRAND  JURY  AT  GENERAL  AND  QUARTER  SESSIONS;   see  Jueors, 
Pabsintment 
At  quarter  sessions  have  same  qualifications  as  petty  jurors,  153 
By  what  process  summoned,  118 
How  called,  153 

Party  accused  may  object  to  them  for  being  aliens,  idiots,  attainted,  id. 
At  assizes,  IW,  n. 

Sending  fresh  Mil  to,  after  acquittal  on  first,  173 
When  panel  of,  containing  improper  persons,  may  be  reformed,  id» 
How  parties  claiming  to  be  exempted  should  apply,  id. 
Number  sworn,  not  less  than  thirteen  nor  above  twenty-three,  id. 
Form  qfoath  administered  to,  154 
Chairman's  charge  to,  id. 
Witnesses  who  are  to  give  evidence  before,  must  be  sworn  in  court,  155,  156, 

163,  204 
How  bills  delivered  to,  155 
Duties  of,  156 

In  central  criminal  court,  159 
Limits  of  jurisdiction  to  present,  160  ;  see  Venub 
Offences  on  borders  of  counties,  162 
On  joumies  or  inland  voyages,  163 
Mode  of  sending  accomplice  before  them,  155,  156,  961 
Deliberation  of,  164 
Secresy  of,  id,  165 
Sitting  in  open  court,  165,  n. 


GUEST, 

At  inn,  233 
GUILTY  KNOWLEDGE,  529,  845 
HABEAS  COBPUS, 

WItcra  eertiormi  taken  mj,  91< 
HABEAS  CORPUS  AD  TESnPICANDUH, 

How  obtained  and  leTTed,  131 

Fomt  <ff,  id, 
HACKNEY  COACH.  819 
HANDWRITING, 

Proof  of,  S43 
HAKD  LABOUR, 

Pint  introdaead  b;  5  Ann.  e.  6  (A.D.  17W),  7  Ad.  ft  B. 

Id  IwcCDT,  235 

When  inflicted  for  feloniet,  594 

When  for  miidemeanoari,  59& 
HAYWARD,  371 
HEARSAY  EVIDENCE, 

Not  tdntlMible,  533 
HERALDS,  181 

HIGH  CONSTABLE;  lee  Convtabh 
HIGHWAYS  ;  we  Ndhahcu  to  HioBw^Tt 

Queen'i  highwajr,  420,  o. 

Different  aorti  of,  id.  a. 

What  ii  a  pnblie  waj,  403 

Dedicating  to  pabllc,  id. 

DcKTibing,  403 

Obatmctiog,  289 

Special  leuioni  for,  15,  36 

Sorrejon  of,  36 

Omiaaioa  to  elect  rarref  or,  37 

DiiErlct  mrrejor,  and  forming  pariihei  into  di«tricta,  38 
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UlGHWAYS—amtmued. 

Nuisance  to  most  be  f  tated  ad  commune  mocumenium,  420,  n. 

Jmiei  in  indictments  for  not  repairing,  210,  402 

Obligation  to  repair,  404 

Prosecntions  for  not  repairing,  405 

Pleas  in  prosecations  for  not  repairing,  407 

Proceedings  in  prosecntions  for  not  repairing,  408 

Fine  on  indictment  for  not  repairing,  409 

Required  amount  of  repairs,  td. 

Certificate  by  justices  of  being  in  repair,  409 

Costs  in  prosecutions  for  not  repairing,  410 

Narrowing,  421,  n. 

Pulling  down  house  or  stall  erected  on  or  ruinous  near,  id, 

Formt  qfindieimmit/or  not  repmring;  see  Nuisances 

Formt  qf  indUimenii  for  ohitrueting  park  and  pHme  w<^ 

Formt  qf  indictmenti  for   eairrying  on  WKwholuome  iradee  near  to ;    see 

Nuisances 
New  system  of  stopping  and  diverting,  36,  830,  831 

Application  to  justices  by  vestry  or  private'  person  in  order  to  stopping  high- 
.  way,  831 

View  of  highway  by  justices,  id. 
Notices  of  diverting  or  stopping  it,  id» 
'  Certificate  of  justices,  that  proposed  new  highway  is  nearer,  or  more  com- 
modious to  the  public,  831,  832 
Appeal  against  certificate  of  justices,  that  proposed  new  highway  is  nearer  or 

more  commodious  to  the  public,  833 
Lodging  certificate,  plan,  &c.  with  cleric  of  peace,  enrolling  and  inspecting 

same,  832 
Including  different  highways  in  one  order  or  certificate,  833 
Quarter  sessions  mayconfiirm  certificate  for  diverting  more  highways  than  one, 

wholly  or  in  part,  id. 
Appeal  against  such  certificate  by  parties  grieved,  id. 

Notice  of  appeal  ten  days  to  surveyor,  834 

Jury  to  determine  appeal,  id. 

Costs  in  such  appends,  835 
Where  no  appeal  is  made,  or  if  appeal  dismissed,  old  way  may  be  stopped  by 

sessions,  id. 
But  not  till  the  new  one  is  in  repair,  except  the  old  one  be  useless,  836 
Parties  liable  to  repair  old,  shall  be  liable  to  repair  new  highway,  id. 
Certiorari  taken  away,  except  sessions  state  a  special  case  on  appeal,  id. 

HIRING, 

Fraudulent,  in  order  to  steal ;  see  Larceny 

HIRING  AND  SERVICE, 

Settiement  by ;  see  Settlement  op  Poor 

HOLDING  OVER  LANDS, 

Regaining  possession  by  landlord,  377 

HORSE, 

When  taking  away  a  horse  after  dealing  for  the  sale  or  hire  of  him  may  amount 

to  larceny,  220,  et  $eq. 
Taking  him  in  order  to  ride,  225 
Killing,  226 

HOUR, 

Of  committing  offence,  186 

HOUSE-BREAKING, 
Offence  described,  242 
Punishment,  244 
Building  broken  must  be  a  permanant  one,  240 


HOUSE  OF  CORRBCTION, 
Keeper  of, 
To  Btteod  uuian,  100,  101 
His  dotie*,  101 

To  delirer  calendar  to  jniticM  of  pertant  eomiaitted  to  I 
His  powen  of  remonDg  priioneri,  103 
Couricta  raij  be  commiUed  to,  before  trial,  or  in  ezecnl 
qoaiter  leiaioiu,  >if. 
Though  aeDtenced  to  traoaportation,  id. ;  ace  Jddoiibii 

HUSBAND  AND  WIPE, 

Not  witneana  for  or  againat  aaeh  other,  except  ia  iqjnrit 

other,  aa  rape,  bigamj,  tec.,  &&3 
Wife  not  iritiiera  for  priaoner  indicted  with  her  hnaband,  t 
Wife's  immniiitf  for  Crimea  committed  in  preaence  of  hu 

him,  574 
Wife  taking  hoaband'a  gooda,  I2G,  575 
Uttering  bad  monej  bj  wife,  329,  &T4 
Wife  forcibly  entering  hnatiand'a  bonae,  377 
Adnlterj  of  wife  excaaea  hoabaod  for  tearing  her  cbaijeabl 
Prerenting  lepantjoD  of,  on  remoral  aa  panpera ;  a«e  Rail 

IDENTITY  OP  PRISONER, 

Charged  aa  preiiooalT  conricted,  bow  prored,  514 
Collateral  iiane  of,  tried  iiutantcr  in  oOm  eaaea,  493,  ■., . 
FroTing  identity  of  party  to  deed,  532 
Identi^ng  priaoaer,  5S6 

IDEM  SONANS,  191 


IMMEDIATE,  644,  874 
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^ICLOSURE  ACTS, 

Appeals  vnder,  637,  et  teq. 

NCORRIOIBLE  ROGUES, 

Description  and  punishment  of;  see  Vagrant 

NDECENCIES, 

1.  Offences  against  religion  and  pablic  worship,  387—391 
F^njm  qfindietmeni, 

For  an  open  mrqfanaiion  qf  the  Lord's  day  by  hetping  thop,  387 
At  common  law  for  outrage^ 

Committed  at  church  during  divine  ierviee,  388 

On  a  clergyman  at  aflmerai,  id. 
Far  dUturbing  a  dinenting  congregation  (on  52  G.  ITL  e,  165),  389 

2.  Offences  against  the  king,  government,  and  magistrates,  390 
Form  qf  indictment /or  a  libei  on  the  king,  id. 

For  eeditioui  words  spoken  qf  the  king,  391 

For  seditious  words  respecting  the  king  emd  constitution,  392 

Jbr  insulting  a  Justice  in  the  execution  qfhis  office,  id. 

3.  Offence  against  public  decency. 

Form  qf  indictment  for  digging  up  and  taking  a  dead  body  from  church- 
yard, 394 
For  preventing  the  interment  qfa  corpse  by  arresting  it,  id. 
For  keeping  a  common  brothel,  or  disorderly  house  s  see  Nuisancb 
For  bathing  publicly  near  public  ways  and  houses^  394 
For  indecent  exposure  qf  the  person,  395 

Indecent  exhibition,  picture,  &c.,  621 

NDICTMENT ;  see  Trial 

What  is,  168 

Of  needless  length,  91,  92 

Should  charge  tiie  highest  offence  the  eyidence  will  corer,  172 — 175,  282 
For  party  may  be  convicted  of  minor  offence  under  that  indictment,  id. 

Joinder  of  several  offenders  and  offences  in,  168—171 

Persons  guilty  of  offences  essentially  several,  e.  g.  perjury,  &c.,  cannot  be  jointly 
indicted,  169 

Several  felonies  and  several  misdemeanours  may  be  laid  in  one  indictments^  170 

Indictment  for  felony  will  not  support  conviction  for  misdemeanour,  196 

Test  whether  offences  can  be  joined,  170,  n. 

Felony  and  misdemeanour  cannot  be  joined,  170 

A  bill  may  be  preferred  for  a  misdemesnour  after  acquittal  for  the  same  of- 
fence improperly  charged  as  felony,  173 

Sending  second  bill  to  the  grand  jury,  id.  174 

Indicting  where  there  is  another  remedy  by  statute,  287 

Quashing, 
Before  plea,  169, 171,  496 
After  plea,  when,  514 

Election  by  prosecutor  of  charges  in,  171,  276,  527 — 529 

Offences  charged  in,  must  be  of  same  character  and  degree,  170,  171 

But  need  not  be  subject  to  same  punishment,  id. 

In  practice  usual  to  charge  one  offence  in  several  counts,  171 

Effect  of  charging  several  distinct  felonies  or  misdemeanours,  id* 

Its  statement  may  be  either  according  to  the  fact  or  the  legal  operation,  175 

Amount  of  certainty  required  in,  176 

On  penal  and  other  statutes,  177,  186,  197,  203 

Describing  offence  in  words  of  statute,  when  insufficient,  177,  178;  > 

Second  indictment  for  same  offence,  chai^ng  it  differently,  173,  208 

Detaining  prisoner  till  fresh  bill  found  at  same  sessions,  173 

Course  if  grand  jury  discharged  before  second  bill  can  be  prepared,  id. 

General  requisites  of,  174,  175 

Difficult  to  extract  principle  from  the  roles  affecting,  174 


1 


"  My»lery,"  nhmt,  id.  183 
Serenl  defenduiti  with  lune  iddidoni,  IBS 
AdditioD  of  ^AceoTreddence,  IB4 
Bitot  In  uWtioD,  how  opentei,  18& 

3.  St&teneiU  of  tlmo  when  offence  EOnunitted,  id. 
Host  of  committing  it,  id. 

Repotiiig  to  every  nuiterial  hot,  190 

4.  Sutement  of  place  •here  oflenca  committed,  IBT 
In  margin,  179,  180 

When  pUce  should  be  repeated,  IM 

Offence  committed  in  the, 

Port  of  ■  coDiitr  detached  from  net,  187,  1S8 
Perish  Bitneted  in  more  than  one  ooontf,  190 

Effect  of  itatiDg  noa-eiietmg  plue,  i«  to  give  jdn  I 
offence  doei  not  require  local  deecription,  189 

5.  Description  of  party  again*!  wboae  person  or  piupoiljr  H 

mitted,  190 
If  party  cannot  be  miitaken,  the  description  inSeea,  191 
la  offences  against  the  property  of  sereral,  as,  jmnt  owi 

missioners  of  tnnipike  roads  or  sewers,  oreraeen,  gnardii 

6.  Statement  of  the  offence  itaelf,  the  eorym  dtUeti,  194 
Mnit  allege  a  ipedfic  act,  and  explicitly,  195 

Must  not  be  in  disjnnctiTe,  altematiTe,  or  by  way  of  r«ei 
Uay  be  in  copolatiTe,  for  enough  to  prore  part  of  offean 
l^rma  of  art  employed  In,  at  common  law,  19S 
Pleading  written  initnunenle,  id, 
Kepngnancy  in,  195 

Need  not  proTe  offence  to  the  whole  extent  laid,  19S 
Statement  of  sex,  gender,  nninber,  quantity,  and  value,  I 
and  of   the    prosecntor's    property   in  them,    I99> 

If  stealing  atne  articles  is  alleged ,  proof  of  stealing  ewe  m 

Intent,  bow  alleged,  200 

Alleging  prerions  connction  of  prisoner  (br  (cdony,  MO 

7.  Statement  of  the  manner  of  eomautUngoAniae,  202 

8.  Conclusion  of. 
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INDICTMENT— c(m/tfiii«<f. 

What  will  prove  allegmtion  of  **  indictment  being  ftmnd,"  58 

Process  (capias)  to  bring  party  into  conrt  qfier  bill  found  for /ehnif,  205 

Bench  warrant  and  certificate  for  like  porpose,  or  after  indictment  for  miide« 

meanoor,  or  artielet  qf  peace  presented,  86,  206 
May  be  sent  by  sessions  to  assiies  without  eerthrari,  144 
No  new  trial  of,  in  any  case  after  acquittal,  590 
Copy  of, 

When  allowed  to  defendant  in  prosecutions  by  attorney-general,  492 

Not  allowed  in  other  cases,  493 
If  one  felony  is  charged,  the  indictment  may  be  supported  by  proof  of  a 

minor  felony,  but  not  of  mere  misdemeanour,  515 
Variance  between  indictment  and  proof;  see  Variakob 
Parts  of  charge  which  require  proof,  515 
More  than  one  indictment  against  same  party,  529 
Transmitting  from  sessions  to  assises,  144 
Costs  of;  see  Costs 

INFAMOUS  PERSONS, 
Incapacitated,  550 
How  proved  so,  552 

INFANCY, 

Defence  in  felony,  573 

INFANT, 

Liability  of,  to  repair  bridge,  402—404 
Indicting ;  see  Child 

INFERIOR  COURT, 

Quarter  sessions  is  not,  51 

INFORMATION, 

Form  qf,  on  penai  atatute,  211 

Criminal ;  see  Ceiminai.  Inpokm ation 

How  to  be  set  forth  in  conriction ;  see  Conviction 

Against  a  county  for  not  repairing  bridge,  406 

INHABITANTS  OF  COUNTIES,  PARISHES,  ^. 
Of  counties,  laying  property  in,  in  indictments,  192 
Of  county  or  Wil,  fined  for  not  repairing  bridge,  road,  &c.,  86,  n.,  400 
Rating,  to  poor,  677,  693 

Rated  or  liable  to  be  rated  to  rates  or  cesses,  made  witnesses  notwithstand- 
ing, 408,  n.,  and  558 
When  not  competent  as  jurors,  210,  408 
Who  are,  so  as  to  be  rateable  to  poor ;  see  Poor's  Rati 
Not  bound  to  gire  eridence  against  themselves,  564 
Real  parties  to  settlement  appeal,  11  East,  578,  JR.  ▼.  Hardwiek 

INITIALS,  565 

INN, 

Larceny  from,  222 

Breaking  door  in,  by  guests  with  felonious  intent,  241 

Indictment  against  innkeeper  for  refusing  to  reoeiTe  guest,  452 

INROLUNG, 

In  sessions  books,  may  be  done  by  deposit  with  derk  of  peace,  1  Manh,  R.  261 » 
De  PontMeu  ▼.  Petmyf other 

INSANITY  OF  PRISONER, 
At  arraignment,  494 
At  time  of  committing  offence,  573 

INSPECTING, 

Books  of  sessions,  133 ;  see  n. 
Poor's  rates,  697 


INTER  PARES, 

Nod  e*t  pote*tu ;  im  Jcbticbs 
INTERPRETER,  bU 
INTESTATE, 

How  to  1>7  prop«rt|  In  ttolen  goodi  of,  before  or 
194,  225 
INNUENDO,  391 
IRONS, 

Striving  off  priwDcr,  499 
JERSEY, 

LareeD2r  in,  161,  n. 
JOINDER, 

or  different  offence*  Id  one  iDdictmcDt,  169 — 171,  276,  n 

Of  two  or  mora,  u  guilt;  of  dngle  offence,  516 
JOINT, 

Offence  entaila  but  one  penaltj',  860 

Stock  Compeniei,  692 

Joint  tenents, 

Larceo;  of  propertj  from,  bow  liid,  192 
Cumot  commit  Urcen;  of  the  joint  propertj,  22S 

Amalt  on  one  or  more  perioai  at  eame  tine,  294 
JOURNIES, 

Larcenj  on,  163 
JUDGMENT  OF  QUARTER  SESSIONS— tN  Ciimin&l 

Berereed  on  error,  if  it  ewirdi  pnaidunent  bejood  the  Ui 

Motion  of  amat  of,  id,  515 

Error  to  set  atide,  142 

Time  to  more  in  ureat  of,  590 

Time  of, 

Addreta  in  mitigation  of  pnniihment,  id. 

If  prayer  of  jadgment  is  improper,  conrt  will  gire  the  legs 

Attjonmment  of,  590 

Proclamation  before,  in  felon;,  591 

Pnniibment  in  caeet  of  felon;,  591,  S93 

Pnniihment  in  caaei  of  miidemeanonr,  594 
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URlSDICnON, 
Of  Sessions, 

In  general,  how  created,  1 
When  exclusive,  1,  2 
In  cities  and  towns  corporate,  4 
Of  county  justices  in  boroughs,  7 
Of  the  Quabter  Sessions  ovbb  Offences, 

Generally  over  felonies  and  indictable  offences,  but  not  over  treason,  &c. 

peijury  at  common  law,  or  forgery,  59,  291 
Generally  over  misdemeanour,  but  not  over  peijnry  at  common  law,  291 
Over  offences  newly  created  misdemeanour  by  statute,  140,  291 
Not  over  such  offences  directed  to  be  tried  by  justices  of  o^fer  and  terminer, 

140, 141 
Actual  jurisdiction  of  quarter  sessions,  how  limited  in  practice ;  see  Gene- 
ral QuABTER  Sessions 
Exceeding  in  award  of  sentence,  142 ;  see  Ebbob 
Of  county  sessions  within  boroughs,  146 
Extent  of  jurisdiction  in  point  of  locality,  147 
Obiginal  Jubisdiction  of  the  Sessions  in  Civil  and   Penal  Mat- 

TEBS,  604 

In  case  of  apprentices,  605 ;  see  Appbentices 

In  case  of  articles  of  the  peace,  606 ;  see  Abticles  of  the  Peace 

In  case  of  incorrigible  rogues,  618  ;  see  Vagbants 

In  appeals ;  see  Appeal 

URORS  IN  GENERAL;  see  Gband  Jubt,  Petty  Juby 
From  what  place  might  come  at  common  law,  188,  n. 
Returning  sufficient  number  of,  to  provide  for  challenges,  56,  n. 
Exhausting  jury  panel  by  challenges,  &c.,  507 
Revision  of  the  law  respecting,  by  6  G.  IV.  c.  50,  110 
Parties  liable  to  serve  as  grand  and  petty  jurora  at  sessions,  id.  Ill 
Parties  exempted  firom  serving  as.  Ill,  112 
Chartered  immunity  from  serving  as,  abolished  in  boroughs,  112 
Persons  so  exempted  may  serve,  if  returned  on  the  panel,  id. 
Liability  to  serve  as,  on  coroner's  inquest,  439 
Persons  diaqtuUified  from  serving  as,  112 

Warrant  to  be  issued  by  clerk  of  peace  to  high  constables  to  issue  precepts  to 
petty  constables  to  return  list  of  jurors  liable  to  serve  on  juries,  with  forms 
of  precepts  and  returns,  113 

Form  qf  warrant,  113 
Precept  to  be  issued  by  each  high  constable  to  the  parish  officere  within  his 
district,  114 

Form  qf  precept,  id. 
List  to  be  returned  by  parish  officera,  116 

Form  qflist,  id. 
Lists  to  be  prepared  and  affixed  on  doora  of  places  of  worahip,  to  remain  during 

three  fint  Sundays  of  September,  115,  116 
Special  petty  sessions  for  correcting  lists,  by  striking  out  names  of  persons 

exempted  or  disqualified,  116 
How  amended,  id. 
Corrected  lists  allowed  by  special  petty  sessions,  are  to  be  delivered  by  high 

constable  to  quarter  sessions,  117 
Lists  to  be  kept  by  clerk  of  the  peace  and  copied  into  "  Jurore*  book,**  to  be 

delivered  each  year  to  the  sheriff  for  use  for  one  year,  beginning  1st  January 

after  delivery,  id. 
Names  of  petty  jurora  to  be  taken  from  this  book  only,  id. 
Process  to  the  sheriff,  requiring  him  to  return  juries  from  the  body  of  the 

county,  id. 
Grand,  how  summoned,  118 ;  see  Gband  Juby 
Petty,  how  summoned,  id. ;  see  Petty  Juby 


Contempt  by,  in  not  ittending,  Teftuing  to  be  gwora,  ( 
iDtrodnoed  bj  itatate,)  or  to  give  Tcrdiot,  ftc.,  E4,  i2< 
Serrice  within  &  Mrtaia  time,  end  what,  eiemptB  Erom  ftK 
Hiecondnct  in  aommonliig  or  eicniing  joron,  119 
PenAltf  on  officer*  far  neglect  of  duty  in  ■ommouing  uul 
QneliScatloD  of  joron  in  libertiea,  boronghl,  Stc.  bnTini 

122 
Qntlification  of  joron  at  the  London  Kwion*,  id. 
Diecharging,  withdrawing  joror, — rerdict,  protection,  &e 
JUROR, 

On  trial  of  nniaance,  310,  40B ;  Ke  NmiAiin,  Hiqbw, 
JUSTICES  IN  SESSIONS, 

Jndiciil  power  of,  in  appeali,  827 )  ase  Dslbbathib  Po 
JUSTICES  OF  PEACE, 
Original  inrtitntian,  2 

Thar  oonuninion  act  forth,  65,  (and  aee  2) 
Duty  of,  M  to  perwn*  ehaifed  b^ora  tbeu  with  fblony  or 
Fining,  toi  not  deliTering  deporitloni  according  to  atatntl 
When  expedient  that  more  Uua  one  ihoold  act,  II 
Who  diaqnalified  tiom  acting  in  alehonaa  lioenatng  maetjti 
TSio  at  leMt  ueceaurj  to  conpoM  a  qMrter  naalon,  67 
Meaning  of  tlie  phrmu  "  qfiht  qwimm,"  id. 
Almott  all  jniticea  now  "  of  the  qoomai,"  id. 
Maj  act  fbr  ■4)oining  oonntiM,  if  reaident  in  one,  SB,  n. 
May  act  in  detached  parti  of  other  oonntlei,  whaa,  68, 18 
Inbonoghii  tee  BomoDeas 
QcAunoAiTON  or,  in  Codntjis,  68 
Anmal  amoant  of  property  they  mut  poaaeai,  id. 
Halt  continue  to  poiuM  It  u  long  u  they  act,  id,  u. 
Mnet  not  act  aJter  aaiigning  property,  id, 
Aod  will  not  be  entitled  to  notice  of  action  If  he  doea,  6 
Penalty  for  acting  withoat,  68,  69 
Oath  of  qoaliflcatian,  anijbrm  of  it,  68 
To  be  lubeeribad  and  kept  in  record  of  aeiaion,  id. 
Attested  copy  of,  eridence,  id. 
Proof  of  qnaliflcatioa  liea  m  jutice,  if  defatidaiit  in  acli 
Jniticemoat  give  notice  to  Inlbmer  of  bnd*  not  ^ecifii 
'  to  rely  on  Uiem,  id. 
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USnCES  OF  PEACE— tfoiiftfiif««f. 

Dedimut  poteitatem  writ  must  be  sued  out  in  order  to  take  oath  of  office  before 

justice  can  act,  though  named  in  commission,  71 
Oath  of  office,  id. 

Oaths  of  allegiance,  supremacy,  and  abjuration,  to  be  taken  by,  72 
Oaths,  &c.  to  be  tiJcen  by,  but  once  in  a  reign,  74 
Roman  Catholic  magistrates'  oaths,  73 

Declaration  by  them  of  not  exercising  influence  to  injure  the  Protestant  church, 
in  lieu  of  the  sacramental  test,  74 
Where  to  be  made  and  subscribed,  id. 
Where  presenred,  id. 
Consequence  of  omission  to  make,  id,  75 
Persons  disqualified  from  acting  as  sheriff  (1  M.  sess.  2,  c.  8,  s.  2),  coroner, 
attorney,  solicitor,  or  proctor,  and  practising,  75 
Except  in  towns  corporate,  or  towns  being  counties  of  themselves,  or  in  bo- 
roughs not  named  in  5  &  6  W.  IV.  c.  76,  75 
How  discharged  from  their  office,  id. 
Not  discharged  by  new  dignity,  id. 

Not  amerced  for  non-attendance  on  sessions ;  exception,  76 
Wages  for  attendance  at  sessions,  76,  and  5  Bum  s  J.,  by  Chitty,  28th  edit. 

620,  n. 
Clerks  of  fees,  77 

In  Middlesex,  id. 
How  should  dispose  of  penalties  received  out  qf  session,  id. 
PnoTKcnoN  OF, 
For  slander  or  contempt  out  ({f  session,  78 
May  sue  or  indict  for  words  spoken,  when,  id. 
May  commit  for  contempt,  when,  id. 

When  more  discreet  to  sue,  or  indict,  than  commit  for  contempt,  id. 
Form  qf  indietmeni  for  intuiting  in  execution  qf  his  office ;  see  Inde- 

CBNCIES 

In  session. 

Justices  may  commit  for  contempt,  when,  86,  and  notes 
Cannot  grant  an  attachment  for  contempt,  see  Attachmbnt 
Liability  of. 
Out  qfteteion,  78 
Never  liable  criminally  for  mere  error,  id. 
For  corruption,  liable  to  indictment  or  information,  79 
Complainant  in  information  against,  must  himself  be  guiltless,  id. 
Information  against,  must  be  moved  for  within  two  terms,  id. 
Information  not  granted  late  in  second  term  after  offence,  id. 
Notice  of  motion  for  information  necessary,  id. 
On  information  granted,  prosecutor  must  not  proceed  civilly,  id. 
If  action  and  indictment  be  brought  for  same  cause,  the  indictment  may 

be  stayed  by  nolle  prosequi,  id. 
When  magistrate  completely  answers  the  rule  for  information,  he  shall 

have  costs,  id. 
When  magistrate's  conduct  has  been  illegal,  but  not  corrupt,  rule  may  be 

discharged  without  costs  or  on  payment  of  costs,  id. 
When  treepoit  lies  against  a  magistrate,  id. ;  see  Action 
When  a  conviction  protects  a  magistrate,  id.  80 
When  an  action  on  the  case  lies  against  a  magistrate,  80 
How  far  action  available  against  magistrate  if  conviction  is  quashed,  id. 
Limitation  of  actions  against,  id. 

Notice  of  action  against  a  magistrate,  and  its  requisites,  81,  82,  83 
Justice  is  entitled  to  notice  when  he  bond  fide  believes  himself  to  act  in 

pursuance  of  statute,  82 
Tender  of  amends  by  a  magistrate  who  has  acted  illegally,  83 
Payment  of  money  into  court  by  a  magistrate  after  action,  id. 
Venue  in  action  against  magistrate  locid,  id. 
Need  not  plead  specially,  id. 


KNOWLEDGE, 

ProTiog  u  Uid  in  Indictment,  519 

ProTing  gulty  iaowUige,  &29,  843 
LABOUR;  mc  Haku  Labour 
LAND  TAX,  68B,  797 
LANDLORD'S  TAXBS,  68B 
LANDLORD  AND  TENANT;  we  Di stum 
LARCENY  AT  COMMON  LAW, 

DiitiDetion  between  grand  ud  pettj,  alKiluhed,  214,  23 

Definition  of,  214 

What  Ittimf  neccuary  to,  21 S 

What  earrynif  mcay  necewAij  to,  216 

What  goodi  are  the  sabjecta  of  laroeof ,  217 

Petty  tbefta,  217,  231 

When  goodj  stolen  b;  A.  are  stolen  from  him  bf  B.,  19' 

Of  Kcoritiei  or  ■nitnall,  217,  218 

What  diteriplioit  ifffoodi  the  inbjeet  of,  21S 
Miut  be  thing!  of  inliiiuic  Tilne,  id. 
Miut  be  thinga  En  which  there  is  *  propertj,  therefore  il 
Muit  be  thing!  uacoimected  with  nmi  eitale,  id. 

What  pntwwtoH  is  aeceasarr  to  make  a  taking  from  it  la: 

Diitinctioa  between  lorcen;  and   iwindling  or  breach 
■ale,  hiring,  loan,  bailment  on  tiial,  depoiit,  219 

Finding  goods,  id. 

Owner  parting  with  proytrif  or  meielj'  with  yewentM*, 

Semuiti,  droven,  he.  tnuted  with  propert;,  221,  22« 

Posaeanon  of  plate,  iheeti,  Sic.  b;  goeM  at  inn,  222 

Lodgers,  259 

Bailment,  determining  befbra  act  of  larceny,  223 

Carrier'i  case,  224 

How  br  things  taken  most  be  another's,  22S 

How  a  man  maj  be  gniitf  of  larcciiy  of  his  own  goods,  it 

Special  proper^  id  gooda  stolen,  ai  bv  earner,  he. ;  >te 

Everf  larceny  is  no*  sabjed  to  tame  ineident*  as  grand  '. 

In  a  dwelling  honas,  236 — 244 

Intent  to  ifn/  ecsentiU  to  larceny,  225 — 237 

Claim  of  right,  227 

In  one  eonntr  or  part  of  noited  kinidom,  and  caiiTii 
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LARCENY  AT  COMMON  hfiW'-continued. 
Statement  of  ownerstiip,  232 
Allegation  of  offence,  234 
Of  shroud  or  coffin,  id. 

Fm^fn  (if  indictment  for  »tealiiig  milk  from  a  cow,  231,  234 
For  stealing  goods  of  party  unknown^  2.32 
Punishment  of  simple  larceny,  id, 

LARCENY,  AGGRAVATED,  rarely  prosecuted  at  sessions,  279 

LARCENY    BY  CLERKS   AND   SERVANTS,  261;    see  Clbbk,  Survant, 
Embezzlement 

LARCENY  OF  DEER,  VENISON,  &c.  ;  see  Deer 

LARCENY  IN   A  DWELLING-HOUSE,  some  person   therein   being  put   in 
fear,  243 
Form  of  indictment  for  that  offence,  236 — 244 

LARCENY  IN  A  DWELLING-HOUSE  to  5/.  value  or  more,  244 
i^brm  of  indictment,  239     * 
Proofs  requisite  to  establish  this  offence,  240 

LARCENY  OF  MINERALS,  &c. ;  see  Minerals,  Lead 

LARCENY  OF  SECURITIES,  235  ;  see  Securities— Stealing 

LARCENY  OF  TREES  ;  see  Trees 

LARCENY  BY  TENANTS  AND  LODGERS,  259 

LATE  KING,  185. 

LEAD,  RIPPING  AND  STEALING, 

ProYision  of  7  &  8  G.  IV.  c.  29,  s.  44,  respecting,  247 
FDrm  qf  indictment  for  stealing  lead,  ifc.  fixed  to  building,  248 
JFbr  ripping  with  intent  to  steal,  id, 

LEET ;  see  Constable,  Contempt 

LEGAL  MEMORY,  404 

LETTER, 

Omitting,  when  will  not  avoid  an  indictment,  1 60 

Stealing  from,  200 

From  prisoner,  using  against  him  as  a  confession,  486,  487 

Stealing,  501 

Opening  and  reading  is  a  trespass  only,  Reg.  v.  Go^firey,  8  C.  &  P.  563 

Sending  notice  in,  by  post,  718 

LIBERTIES, 

Of  borough,  147 

LIBEL ;  see  Indecencies 

Arresting  libeller  before  indictment  found,  124,  125 

Alleged  principle  for  such  arrest  is  the  tendency  to  provoke  parties  to  breach 

of  the  peace,  395 
Law  relating  to  offence,  id. 

How  txt  tiie  matter  must  be  defamatory,  396 

In  what  manner  the  slander  must  be  expressed  and  published,  id. 

In  what  respect  the  intent  must  be  "  malicious,"  397 

What  publication  warranted,  id. 

Venue  in  indictment  for,  164 
Points  as  to  indictment  for,  398 

Verdict, — the  jury  may  give  a  general,  on  the  whole  matter  in  issue,  id. 
Punishment  of,  id. 

3x 


UIULU.  TkUJLXXE.  IK 


LITE  A>;P  PEU>. 

b  ■■>&.-(«»(*.  i».  £» 
LOCAL 

AtCTfttnw  df  w'Td  £&raig  frvM  h*  oidiwu;  meuving,  i 

LOCAL  iCTS. 

Im  bsro^kt.  W>«  cklintvaL  1(6  i  Hc  BouiiT«m 
Chati  ik.  fM  ««B|«MatMB  b;  jvics,  4U 
F«««T  of  jwoM  vkte.  B  bon^[k«.  1*6, 9U 

LDCJkL  DESCSlPnON, 

nm  men  imaF,  IM,  184,  187 
sii 

r.511 


Um».  «ko  bid  a  lodpr'*  u  bugfair,  340.  241 
LunsT  bjladgtr,  of  (oo^arfiitvacrflaBdlon),  3S3,  ZS9 
LwToij  k5  other*,  of  Ur  mdi  let  to  lodpr,  194,  2J3 
OntT  nt  bowe  itcaluic  lodBer'i  (oodi,  14S ;  m  233 

LOG-BOOK. 

Wb(9  rridenn.  U7 

LONIKJN. 

IWet  of  hoUii^  HSBOBi  in ;  na  Gutskal  QtrAaraR  Ssani 
Qulificalioo  of  ju«n  •!  M«rioM  in ;  aee  JvmoKi 
Conrnmnt  inrixlictioa  of  London  and  Sorrer  iiutkei  in  Snntlt 
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MAIDEN  NAME,  233 

MAINTENANCE, 

Costs  of ;  see  Costs 

MAUCE ;  see  Libkl 

MALICIOUS  INJURIES, 

To  property,  rarely  prosecuted  at  sessions,  279 

MANDAMUS, 

Senred  on  clerk  of  peace,  96 

To  sessions  to  enter  continuances  and  hear  appeal,  659,  908 

To  try  respited  appeal,  908 

After  special  case  granted,  id.  909 

Will  not  lie  to  compel  the  settling  special  case,  id, 

MANOR, 

Justices  within,  1,  n. 

MANNER  AND  FORM, 
Following,  197 

MAN-TRAPS,  473 

MARKED  MONEY ;  see  Embzzzlemvnt 

MARRIAGE;  see  Settlement  bt  Mabeiagb 

Persuading,  between  poor  people  ;  see  Conspibact 

Proved,  in  defence  to  prosecution,  by  having  cohabitation,  576 

Second,  effect  of  obtaining  settlement  by ;  see  Settlement  by  Mabbiagb 

Scotch,  828,  n. 

Falling  in  question  before  magistrates,  659,  828,  n. 

MARRIED  WOMAN, 

Stealing  goods  of,  194 ;  see  Indictment,  Larceny 
Binding  over  to  give  evidence,  123 ;  see  Wife 

MAY. 

When  construed  ''  shall,*'  445,  n. 

MEANS, 

Need  not  be  stated  in  indictment,  201,  202 

MEASURE, 

Selling  by  short ;  see  Chbat 

MEETING-HOUSE,  680 

MERGER, 

Of  trespass  in  felony,  215, 302 
Of  misdemeanour  in  felony,  302 
Exception,  313,  323 

BiETAL,  Severing  and  Stealing, 

Felony  by  7  &  8  G.  IV.  c.  29,  s.  44  ;  247 

Ftmn  qf  indiciment  for  ttealingy  when  affixed  to  a  dweUing^houfe,  248 

For  ripping,  cutting,  and  breaking,  id. 

For  stealing,  when  fixed  in  building  or  land,  id. 

For  ttealing,  when  fixed  a»  a  fence,  being  private  property,  249 

For  ttealing,  when  public  property,  at  in  a  square,  Sfc,  id. 

MIDDLESEX  ;  see  General  Quarter  Sessions 

Time  of  holding  general  annual  licensing  meeting  in ;  see  Alehouse 

Special  sessions  in,  17,  18 

Constables  in,  still  make  presentments,  210 

.3je2 


MILL  AND  MILLER,  2B3,  311  ;  lee  Cheat 

MILL-POND, 

BraUdog  dam  of,  371 
MINE. 

Whether  it  ia  ■  mine  or  ■  qiurry  for  parpoie*  of  iMla 
workiDK,  690 

MINERALS. 

StetltDg,  or  leTering  with  inUnt  to  iteal,  mada  felODj  1 

1.  37,  246 
FOTUt  <{fmdictmtnt /or  llttdimg front  a  mhu,  247 
ftrm  if  trndictnunt  for  levtring  tnIA  inttnt  to  tieal,  id, 

MINUTE  BOOKS  or  Smbiokb,  US,  n..  9BB 

MISDEMEANOURS  ;  $tt  the  htadt  ^offaut*  imdUlaiU  a 

Arrettiag  for,  before  indictment  Anmd,  115 

Definition  of,  Z84 

Summary  of,  which  ire  iadicEable  It  common  law,  285 

lodictabte  by  lUtnte,  wben,  W 

Doubtfat  caaea,  2B9 — 291 

Joiudictian  of  leiaionB  Co  try,  291 

Trial  of;  aee  Tual  or  OrriNCas 

Party  charged  with,  eannot  I>c  found  guilty  of  felony,  313 

Merger  of,  in  felony,  302 

Exception,  323 
MISNOMER, 

Effect  of  miaaomer  of  defendant,  184  i  aee  Nahk 

Of  party  aggrieied,  material,  190 

MISPRISION, 

Of  felony,  158 
MISPELLING,  191 
MIXED  GOODS,  SHEEP,  &<:. 

Stealing,  &c.,219,  225 

Deuribing  In  indictment,  330 
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NAMES, 

ChristUn  and  surname,  181 

Of  nobility,  id. 

Of  bastards,  id. 

Describing  party  by  one  of  several  names,  192 

Reading  names  of  parties  affected  by  a  confession,  526 

NAVIGATION, 
Rating,  679 

NEGATIVE ;  see  Statute 

Allegation  in  indictment  when  need  not  be  proved  by  prosecutor,  519 

NEGLECT, 

Of  health  of  servant  or  apprentice,  291  ;  see  Cbvblty 

NEW  RIVER ;  see  Poor's  Rate 

NEWSPAPERS. 

Evidence  of  publishing ;  see  Libel 

NEW  TRIAL, 

Never  granted  after  acquittal,  590 

Of  appeal,  when  will  not  be  granted  by  queen's  bench,  902 

NIGHT,  185  ;  and  see  Game 

NOBILITY. 

How  named  in  indictments,  if  prisoners,  181 
If  prosecutors,  190 

NOLLE  PROSEQUI, 
Entering,  586 

NON-FEASANCE, 

As  to  indictment  for,  291 ;  see  Ceubltt 

NON-TNTROMITTANT  CLAUSE, 

In  absence  of,  county  justices  might,  before  5  &  6  W.  IV.  c.  76,  act  in  towns 

corporate,  2,  3 
Its  present  effect  in  certain  boroughs,  1 — 3,  145 — 150,  974,  et  seq, 

NOTICE, 

To  produce,  532 

Of  application  to  sessions  for  support  of  bastard;  see  Bastardy 

NOTICE  OF  ACTION ;  see  Action  against  Justices 

NOTICE  OF  APPEAL ;  see  Appeal 

To  one  of  several  magistrates  acting  together  will  not  suffice,  630 

NUISANCE, 

What  nuisance  indictable,  401 

Too  remote  for  indictment,  J2.  v.  Tindall,  6  Ad.  &  E.  143. 
Extending  to  several  counties,  may  be  indicted  in  either,  160 
1.  In  omitting  to  repair  public  highways  or  bridges,  401 

Who  may  not  be  jurors  on  indictment  for,  402 

What  ways  and  bridges  are  public,  id. 

Obligation  to  repair  public  ways  and  bridges,  404 

Modes  of  prosecuting  for  such  non-repair,  405 

Requisites  of  indictment  or  presentment,  406 

Allegation  of  "  common  nuisance,''  420 

Pleas  to  indictments  or  presentments,  407,  408 

Inspecting  parish  books,  407 

Proceedings  at  sessions  on  indictments  or  presentments,  408 

Certificate  of  justices,  that  road  is  in  repair,  409 

Ruing  defendants,  410 


1078  INDBX. 

NU ISAN  CE— cimiiwwil. 

Frah  indictment,  when  proper,  for  contiDiiiiig  atateof  iMa-i«pair,4IS 
CoBtB  of  pro*ecQtioni  and  defence,  id. 
ludietnunt, 
Agaiiul  iHiabilimit  e/aparUhJbr  aof  rtpairiag  a  AyUva]',  411 
AgaiMi  i»ltahitaU»  nf  t  Imuiakipjor  ml  repmaittg  m  mad,  tl2 
Kn-  ko'  rtpttirinf  ■  Mghway  rihiaie  in  a  forith  wkUA  litl  putlj  tatcHi 

being  a  Mim/y  itfilitff,  <md  partly  in  lAa  eowUy  at  larg*,  tfnul  tii 

icIloU  paritA,  413 
Agaiiut  a  corporaliiM/or  not  rtfnirittg  a  kighw^  laJUth  titf  vm  hni 

to  rtpair  tg  cattom,  114 
Agamit  inltebilBatt  of  a  mitittgfoT  tum-rtpair  of  9  bridgt,  415 
Agaiiut  a  private  inditidual  ioimd  latione  tcnira  to  rtpair,  far  m^- 

img  a  bridge  to  dteag,  id. 
AgaintI  a  ewporalimfitr  nffrrimg  a  tBoiercomnt,  teAicA  tAef  wtrt  btaU 

Itt  tUaiat,  and  teAieA  tappiitd  I  At  inJuUtitaiUt  initk  water,  to  be  JUlif 


e  general  itne,  by  tAt  inhabitants  of  a  paritk  It 


By  the  iahabilantt  qf  a  paritA  to  an  indiefment  for  not  repairing  4  r—d 
tAat  an  individual  it  ionul  to  rrpair  ratione  tennnc,  id. 

Tb  an  indictmmt  agahut  an  entire  paritA  tAat  a  partieutar  dinM*  U 
iMnind  lo  rtpair,  418 

Rtplication, 

Deling  a  pita  </  liiMlity  <ff  individitaU  lo  repair,  id. 
2.  Naiaance  in  actual  obatroclion  irf  «af>,  bridges,  and  riven. 

Law  of  aSence,  119 
Kirm  nf  indielmenl  for 

Erecting  agate  aerott  a  pnbliefaoliiray,  420 

Digging  a  ditcA  and  raiting  a  hedge  aerott  the  Aighiaag,  421 

Kmling  and  canHnuing  a  Aoute,  pari  of  it  being  on  lAe  Aighway,  id. 

Digging  a  Aole  in  a  tiretl,  and  Iraving  it  uninctottd,  wkertby  a  carrMff 
•roi  oBtrtunitd,  422 

Leavinff  open  an  area  on  lAefoet  pantmtnt  in  a  ttreel,  423 

Stopping  an  aneitnl  watereouree,  uAertby  lAt  volar  ovtr/letnd  Ihe  id- 
joining  highvay  and  damagtd  it,  id. 

Erecting  damt  and  tctirt  in  the  rittr  TYenl,  and  lAeraby  ii^fmring  lAt  an- 
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NUISANCE— tf(m/mti«if. 

For  keeping  ajmrioui  dog  tmmuzzled  near  highway t  433 

For  keeping  hoge  near  a  public  etreet,  id. 

Fbr  knowingly  keeping  an  unruly  bull  in  afield  where  there  was  a  public 

footway f  434 
Jbr  ejcpoeing  a  child  infected  with  tnuM^pox  m  the  public  etreettf  435 

NUMBER, 

In  indictmeDt,  229 

NURTURE, 

Age  of;  see  Ssttlbmknt  (by  Pabentagb)  (bt  AppRBimcBSHip) 

OATHS, 

Of  office ;  see  Justicbs 

Taking  at  aessiona,  151 

Refoaal  by  juror  or  witnesa  to  take,  84 

By  officer  appointed  to  office  ;  aee  Officbs 

To  be  taken  by  dissenting  preachers,  152 

OATH, 

How  administered  to  witnesses,  513 
To  dumb  man  and  interpreter,  id. 
Affirmation,  when  substituted  in  its  place,  508,  547 
Voluntary,  541. 

OBSTRUCTING  HIGHWAYS, 

By  distributing  bills,  loading  carts,  288 

OP,  227 

OCCUPIERS, 

Right  of  way  for,  384,  n. 

OFFENCES, 

Hour  of  committing,  186 

Indictable ;  see  Misdbmbanoub,  Indictmbnt 

Enumerated,  over  which  sessions  have  jurisdiction,  139 — 142 

OFFICE  AND  OFFICER, 

Settlement  by  senring ;  see  Settlbmbnt  op  Poor 

Misnomer  of  officer  returning  jary  process,  177 

Refusing  to  accept,  436 

Refusing  to  take  the  oath  of  office,  evidence  of  refusal  to  take  on  himself  the 

execution  of  it,  id. 
Form  of  indictment  for  rtfusing  to  take  the  office  qf  chitf  constable  qfter 
appointment  at  the  quarter  sessions,  id. 

For  refusing  to  be  sworn  as  constable  of  a  manor  ^  cfter  election  at  a  court  leet 
and  certificate  from  the  steward,  437 

For  reusing  to  serve  the  office  qf  overseer,  438 

For  not  appearing  when  summoned  as  a  Juror  on  a  coroner* s  inquest,  439 
Extortion,  oppression,  and  fraud  in,  440 
Extortion,  what,  id. 
How  extortion  punished,  id. 

Corrupt  exercise  of  authority  by  magistrates,  how  punishable,  id. 
Form  qf  indictment  against  a  constable  for  extorting  money  under  colour  of 
discharging  a  bench  warrant,  441 

Against  a  gaoler  for  extortion,  id. 

Against  a  toll-collector  for  extorting  toll  from  one  who  had  compounded,  442 

Against  a  justice  for  causing  a  person  to  be  imprisoned  in  a  matter  qf  which 
he  had  no  cognizance,  id. 

Against  Justices  for  partiality  in  reusing  a  publican*  s  license,  444 
Neglecting  duties  of  public  office,  445 

Instances  of  such  neglect,  id. 

When  indictable,  id. 


OLD  BAILEY,  918,  n. ;  ice  Middlmbx 

OPEN  OR  INCLOSED  GBOUNDS.  258i  era  Oahk,  Duj 

ORDER  OP  BASTARDY  ;  tte  Basiabdt 

ORDERS  OF  JUSTICES— DiBOBEYiNO 

Disobedience  to,  it  indictable  offence.  &54 
Fbrm  qf  indictment  agaimt 

A  hiyh  contlabit  for  dinbeyitig  m  order  ifftetriimt,  US 
An  OTtTsterfor  not  paying  a  tBttkly  mm  for  tht  mpport 

purMnanl  to  an  order  qfjailicei,  id. 
The  father  (ff  a  bailard  child  for  ditobeyittg  m  oTitrqfj\ 

tetiance,  457 
The  ilevardi  nf  a/riendly  locielyfor  ditoieytHg  an  orA 
Ibnm  nf  ordtrt,  in  eate  qf 
Apprentieei:  >ee  Affhkntici 
Goodt  tailaafullj/  remoredi  gee  DlBTKUB 
Friendli/ lociely  ;  see  Fbiendlv  Sociitt 
Require  lomewhat  lees  technical  Dicet;  tbaa  comiction,  62 
Are  snppoaed  to  be  returned  to  Muioni,  920 
Appealed  agunst,  ahoold  be  retnroed  to  leuioni,  619 
Differing  from  order  of   «»>ion>  thereoD,  which  lait  U  di 
quaafaJDg  or  affirming  former,  656,  a. 

ORDERS  RELATING  TO  HIGHWAYS]  lee  Highway 
ORDER  OP  REMOVAL ; 

Bf  borough  magistrale*, 
ORDER  OF  SESSIONS, 

DiaobeTing  ;   Bee  OiiniK  or  Jf  sticks 

Confirmed  on  appeal,  final,  903,  n. 

Defects  in,  ho*  affect  the  preriooi  order  ofJuitiGra  adjudii 

Quubing  in  part,  6S6 
ORIGINAL, 

Is  eridence,  where  copy  is,  540 
OTHERS. 
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OVERSEERS — continued. 
Appeal  against  accounts  of, 

How  accounts  examined  and  allowed,  701 

Inspection  of  their  accounts,  702 

To  what  session,  703 

Notice  of,  id. 

When  respited,  id. 

Waiver  of  notice,  704 

At  hearing  respondents  begin,  id. 

What  sums  shall  be  allowed  and  disallowed  in  the  accounts,  675,  704 

What  justices  cannot  vote  at,  706 

Judgment,  costs,  &c.,  id. 
Appeal  against  disallowance  of  oyerseers'  accounts, 

To  special  sessions,  706 

Requisites  before  entering,  708 

Hearing  and  judgment,  id. 
Assistant  overseer  not  recognized  by  courts,  675,  n. 

His  appointment  should  be  produced ;  6  Ad.  &  £.  871 

OUTLAWRY, 

Proceeding  to,  after  bill  found  or  articles  of  peace  exhibited,  205,  206 

Amounts  to  conviction,  even  in  capital  case,  205 

For  capital  crime,  is  equivalent  to  attainder,  270 

Does  not  incapacitate  witness,  551,  552 

After  judgment  in  misdemeanour,  601,  n.  (y),  602 

What,  952 

In  cases  of  felony  is  in  Itself  attainder,  id. 

In  case  of  misdemeanour,  954 
Clerk  of  peace  to  certify  names  of  parties  outlawed  into  queen's  bench,  952 
Effects  of  outlawry,  id. 

From  what  jurisdiction  process  of  outlawry  may  issue,  953  ;  Addenda  iv. 
Reversing  judgment  after,  176 

OWNERSHIP  OF  GOODS, 
How  laid ;  see  Larcknt 

OYER?  AND  TERMINER,  122,  n. 

Commission  of,  in  Middlesex,  918 ;  see  Middlesex 

Quarter  sessions  is  not  a  court  of,  for  all  pux|>oses,  141 ,  518,  588,  Qti. ;  see  5 1 ,  n. 

PAPER, 

Stealing  pieces  Of,  235 
Stealing  a  letter,  789 

PARCEL. 

Basket  may  be  described  as,  322,  n. 

PARCENERS, 

Describing  in  indictment,  192 

PARCHMENT, 

Stealing  parchment  on  which  record  is  written,  217 

PARDON, 

Enduring  punishment  amounts  to,  and  recapacitates,  except  in  |)erjuryy  551 ,  965 
Granting,  by  governor  to  transported  convict,  599 
In  what  cases  crown  may  grant,  955 

Not  to  bar  actions,  id. 

Not  to  stay  prosecutions  for  nuisances,  956 
When  grantable  of  right,  957 

To  persons  convicted  of  excasable  homicide,  id. 

To  accomplices,  by  provisions  of  penal  statutes,  id. 

To  persons  to  whom  it  is  promised  by  proclamation,  958 
Wlien  grantable  by  grace  and  favour,  id. 

To  accomplices  admitted  witnesses,  (or  king's  evidence,)  by  magistrates,  959 


Pardom  on  conditioD 
PARENTHESIS,  176 
PARISH, 

It  not  taken  to  eontMa  more  towni  thin  one,  227 

Aforcuid,  184;  Me  17S 

Alleging,  in  indictment,  1B7.  188 

Alleging  non-eiUting  ptritb  in  indictmeDt,  189 

PARISH  OPPICERS, 

To  deliberate  befbie  ippeiUng,  ind  mtjorlty  to  act, 

PARISHIONER, 

Radug  rot  land  in  two  pariahea,  693 
When  a  wUnea*,  S57 ;  aee  Inhabitant 

PAROCHIAL  ASSESSMENT  ACT,  687 

PARTICULARS, 

Of  ipecific  durgea  in  embeialement,  &c.,  194,  195 
" iBAMiir**,  Em 


PARTY, 

Maj  advocate  bii  own  charge  or  der«nee,  133,  134 

PARTIES  TO  APPEAL,  £21 ;  tee  Appbai. 

PARTNERS, 

Cannot  be  guilty  of  atealing  partnerahip  gooda,  Z25 
Stolen  gooda  oF,  how  laid  in  indictment,  192,  234 
DescribiDgin  indictmeat,  192 

PARTY  GRIEVED  OR  CONCERNED, 

Who  is,  in  order  to  baie  right  to  appMl,  6S8,  629,  638,  935 

B;  refilling  alehouse  licenae,  3S  ;  aee  Ai-aBouaEB 

See  CosTa  (of  Carliorari) 
PAYMENT,  220,  221 
PAUPER, 

Sabpoeoaing  aa  witneaa  on  appeal  againat  order  of  remonl ;  i 
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•ERSON, 

Stealing  goods  under  protection  of,  233,  245 

*ETTY  JURY  ;  see  Jurors 

Severing  in  challenges  to,  169,  499 
CaUing  into  box,  499 
Challenging,  id,  500 
To  the  array,  what,  500 
Must  be  in  writing,  505 

Principal  causes  of  challenge  to  the  array,  500,  501 
Challenge  to  the  array  for  favour,  id. 
To  the  polls,  501 

Peremptory,  twenty,  in  felony,  id. 
Not  in  misdemeanours,  502 

Whether  the  crown  may  challenge  peremptorily,  id. 
For  cause,  503 
Propter  honoris  respeetum,  e.  g,  peer,  id. 
Propter  d^ectuntf  viz,  peraonal  incapacity ,  id. 
Propter  affectum,  viz.  bias,  504 
Propter  delictum,  viz,  crime,  id. 
For  suspicion  of  favour,  505 
Time  of  challenge  to  the  polls,  id. 
Challenges  determined  by  triers,  id. 
Oath  of  triers,  506 

Exhausting  jury  panel  by  death,  challenges,  &c.,  507 
Tales,  id. 

What  questions  a  juror  may  be  asked  before  triers,  on  the  voir  dire,  id. 
Swearing  or  affirming  by  jurors,  in  case  of  felony  or  of  misdemeanour, 

507,  508, 547,  548 
Charging  the  jury  with  the  prisoner,  in  felony,  508 
Time  for  charging  them  where  offender  has  been  previously  convicted  of 

felony,  509 
Deliberation  of,  on  their  verdict,  584 

Restrictions  as  to  fire,  candle,  and  food,  id. 
Effect  of  separation,  585 
When  may  take  papers  with  them,  id. 
Discharging  jury,  and  withdrawing  a  juror  where  prisoner  or  juror  ill,  wit- 
ness absent,  &c.,  582 
Verdict,  id. 

When  jury  may  find  part  of  charge  of  count,  585 

If  indictment  is  bad,  514 

WhaNto  be  done  when  the  verdict  amounts  to  acquittal,  586 

Special  verdict,  587 

Form  of  delivering  verdict,  id. 

Protection  of  jurors,  589 

ETTY  SESSION, 

What,  8 

Power  of,  to  bail  in  felony,  id. 

When  expedient,  though  one  justice  may  proceed  alone,  1 1 ;  see  Bail 

Right  of  parties  to  be  assisted  by  attoruies  and  counsel  at,  and  of  the  public 
to  attend,  11 

Preliminary  inquiry  at,  may  be  private;  but  not  if  justices  sit  to  abjudi- 
cate, 11,  12 

Appointing  overseers  at,  13 

Advocates  at,  13 

Must  hear  a  case  through,  14 

Often  confounded  with  special  session,  id. 

Special  petty  session  for  correcting  jury  lists,  116 ;  see  JuRoaii 

Clerk  to,  14 


lUsiilationg  u  to  liceiuiiiK,  4G7,  o. ;  Me  TasATasa 
AnN  nfm^ctmttU/ar  anuttnaemadrjf  Iheatrt  la  eomn, 
M  M/»r,  467 

PLEADERS  ;  lee  Svitoms,  Baemstke 

PLEAS  TO  INDICTMENTS, 

Geaeral  nature  of,  and  diatinctioD  from  demarren,  179 
In  abatement,  480 

Now  rendered  lueleu  (by  7  G.  IT.  c.  64,  i.  19),  184 
Id  bar,  480 

Special  pleai  in  cue>  of  nuiiance  ;  aee  NuibaICCI 
General  isaue,  481,  496.  498 

What  may  be  ahown  nnder  it,  481 
Of  gniltj  or  not  snUty,  496 

boine  out  by  pioof  in  ^ngulai 

POISONED  FOOD,  284 

POLYGAMY  \  aee  Sbttlbubnt  bt  Mabbiaob 

POOR-LAW  COMMISSIONERS;  mo  Indicthekt 

Indictment  agiinat  aaditor  of  poor  law  anion  for  not  occonnl 

POOR'S  RATE, 

Appeal  Bgainit,  to  qnarter  tenions,  given  bj  43  EL  c.  2,  661 
Extended  by  17  G.  II.  c.  36,  667 

To  what  qnarter  leiiiiini  in  respect  of  place  and  time,  6G{ 
Poblieation,  624,  n.  (p) 

When  adjourned  for  want  of  reuonabte  notice,  6G9 
Notice  of,  requisite,  before  htariitg,  though  not  before 

peal,  669,  670 
ReqniailcB  of  notice,  ^70 

And  of  groundt  of  appeal,  id. 
Fom  of  aucb  notice,  672 
Several  may  join  in  notice,  670 
lime  of  giving  notiee,  id. 
How  notice  aerred,  671 
Ground!  of  appeal  aKainM  poor-rate,  670,  672 
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OOR'S  RATE— con/mtiAf. 

Void,  if  not  made  by  oreraeen,  675 
Rate  can  only  be  made  in  terms  for  relief  of  the  poor,  id. 
How  collected,  pending  appeal  against  it,  676 
Prospective  rate  good,  id.  694 

Bad,  if  for  reimbursing  overseers'  expenditure  of  former  year,  id, 
.  Dtvision  qfmbjeet  in  text : — 

Subjects  in  respect  of  which  assessment  to  poor's  rate  may  be  made,  677 
'*  Inhabitant,''  in  st.  43  El.  c.  2,  means  '*  resident,"  and  may  be  rated,  id, 
Landt  and  hotuu : — 
What  is  rateable  as  '*  land/'  677 
All  buildings  rateable,  678 
Bat  right  of  common  or  way,  tolls,  and  casual  profits,  as  profits  of  manor, 

rights  of  taking  stone  from  quarry,  &c.,  are  not  rateable,  678 
Rents  not  rateable,  and  why,  id. 
Portions  of  ore  raised  from  mine,  when  rateable,  id. 
Canals,  how  rateable,  in  respect  of  their  tolls,  id,  685 
Improved  river  navigations,  how  far  rateable,  679 
Dam,  id. 

Lock,  or  sluice,  id. 
Gas  pipes  and  works,  679t  681,  685 
Fisheries,  679 
How  landi  and  houses  must  be  occupied  to  render  them  rateable. 
House  wholly  unoccupied,  680 
Buildings  devoted  to  public  purposes,  as  palaces,  churches,  barracks,  chapels, 

vestry  rooms,  Sunday  or  infant  schools,  &c.  &c.,  id. 
Lunatic  asylum,  683 

Who  rateable,  where  the  property  is  public,  but  a  profit  is  produced,  684 
Fact  of  occupation  is  for  sessions  to  decide,  id. 
On  what  principle  and  in  what  mantier  lands  and  houses  are  to  be  rated  in 

respect  qf  the  adjuncts  or  circumstances  which  increase  their  value  to 

their  possessor  f  684 
Mineral  spring,  685 

Basin  inclosing  spring  of  New  River,  id. 
Weighing  machine,  id. 
Billiard-table,  id. 
Canteen  in  barracks,  id. 

Personal  chattels,  or  engine  demised  with  house  at  entire  rent,  id. 
Gas  works,  pipes,  &c.,  679,  681,  685 
Rate  should  be  assessed  on  sum,  685 
Not  on  their  profits  or  gross  amount  of  receipts,  minus  expenses,  but  on  net 

annual  value  to  let,  communibus  anniSf  686,  687 
Survey  and  new  valuation  of  parish  under  parochial  assessment  act,  6  &  7  W. 

IV.  c.  96,  687—689 
Tithes,  689 
Coal  mines,  690 
Saleable  underwoods,  691 
Other  subject  matters  qf  rating  for  which  parties  liable  by  43  El,  c,  Z,  to  be 

rated  as  '*  inhabitants,**  692,  693 
Stock  in  trade,  692 
Farming  stock,  id. 
Personalty,  id. 
In  what  place  property,  real  or  personal,  is  to  be  rated,  693 
Stratum  of  coal  worked  in  two  parishes,  id. 
Bridge  in  two  parishes,  id. 

Drains,  gas  and  water  work  pipes,  canals,  &c.,  id. 
Light-house,  id. 
Ships  at  port  of  r^stry,  694 
Manner  in  which  rates  must  be  made,  allowed  and  published,  id,  695 
Sessions  to  decide  whether  landlord  or  tenant  was  intended  to  be  rated,  904 


ruunionen  an  oompeiBni  wi 
AmeodiDg  or  qnuhing  nU,  6 
CoiU,  665 ;  ind  ice  Cosra 


Ai  rcgardi  qacationi  of  Urceny,  220 
OfgoodB,  221— 223 
Of  good*  recantly  itolen,  276,  277 
Of  couDtcrfeit  coId;  see  Coin 
Reguuiog  poueukin  of  Und  or  goodi,  to  whidi  putj  it  Ue 

POST  OFPICa. 

Order  or  ourk  ;  ue  Etidinoi 
Uttering  or  counterfeitiiig  it 

POSTPONEMENT  OF  TRIAL, 
Bj  tnTene;  lee  Tbavsksb 

Bj  ipedal  *ppliG«tian  of  prowcntor  oi  ■ceued,  487 
Groundi  of|  id. 

Moit  commonlr  granted  for  ibwoce  of  materid  witneM.  13^ 
Affidiiit  and  proceeding  to  move  for,  48»— 491 
NDticeof,  487,  491 
Where  Mme  defsadanti  do  not  tnverte,  491 ;  mb  T>Av>Ra 

Coiti  of  the  day,  wheo  granted  after,  489 
Id  CTuniiul  me,  489 
In  CBM  of  appeal,  SS2 

4fidmil  qfdffmdtml  and  Au  atlonuf  to  npport,  490 
Affidavit  o/mtdital  alleHdaa  ^iOmam,  49i 
Kolict  qf  a^flieaUim,  id, 
B7  order  of  the  conrt,  487, 491 

POUND-BREACH, 

Indictable  at  common  law,  371 
fbrm  qfiHdielmtmtfOr,  id. 
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PRACTICE  OF  SESSIONS— eoii/tiiii«J. 

Hme  for  entering  appeal  at  sessions,  is  fixed  by,  649 

As  to  beginning  by  either  side,  when  upheld,  653 ;  see  696 

As  to  prefacing  evidence  by  an  address,  or  reserving  it  till  after  evidence  given, 

658 
If  it  allows  time  enough  to  enter  and  try  appeal  against  order  of  renoioval  at 

the  next  sessions,  it  may  be  tried  at  those  sessions,  723 
Changes  in,  discooraged,  662 

PRESCRIPTION, 

May  be  proved  by  vivd  voce  evidence,  405,  n. 

PRESENTMENT, 
By  grand  jury,  208 

Fbrm  q/*,  209 
By  jnstice  of  the  peace,  of  road  or  bridge  ont  of  repair,  abolished,  id. 
By  constables,  now  discontinued,  108,  210,  387  \ 

Except  in  Middlesex,  210,  387 

PRETENCES ;  see  Chbat,  Witchcraft 

PREVIOUS  CONVICTION  ;  see  Conviction, 
When  mentioned  to  jury,  509,  530 
For  stealing  trees,  255  n. ;  see  Trees 
In  cases  of  uttering  false  coin,  325 

PRINCIPAL, 

In  first  and  second  degree,  269,  272 

PRINTED  FORM, 
Filling  up,  643 

PRINTING, 
Libel,  200 

PRISON-BREAKING,  361 

PRISON  RULES, 

For  governing  prisons ;  see  Gaols 

To  be  laid  before  sessions ;  see  Clerk  of  Peace 

PRISONER, 

His  right  to  copy  or  sight  of  depositions,  10  ;  see  Depositions 

Old  county  allowances  to  prisoners  in  King's  Bench  and  Marshalsea,  1008 

Discharging,  on  bill  thrown  out,  166 

Passing  to  his  parish  on  discharge,  602 

No  fees  due  from,  on  discharge,  603 

Returning  him  money  taken  from  him,  493 

PROBABLE  CONSEQUENCE 
Of  act,  428 

PROCEDENDO  ;  see  Certiorari 

PROHIBITORY  CLAUSE  IN  ACT, 

Indictment  on,  86,  140,  n.,  288 

PROMISSORY  NOTE ;  see  Sbouritub 

PROOF, 

Of  minor  charge,  or  one  of  several  intents,  or  of  one  of  several  laroeniei,  laid 

in  the  indictment,  515,  516 
Parts  of  charge  which  require,  515 

PROPERTY, 

In  thing  embeziled,  how  laid  in  indiciment;  see  Embezzlement  (Felonious) 
In  fixtures  stolen,  248,  249 


IfnUUed  to  eerliarari,  notwithtluidliig  act  ttkiog  it  anaf ,  fJ 
PUBLIC  OFFICER. 

Cost!  to,  wfacD  he  indicU.  93^ 
PUBLIC  SERVICE. 

Monies  cmbetiled  in,  haw  dcicribed  in  indictmeat,  194 
PUBLICATION, 

or  rate  in  charch,  621,  d.  (<).  694,  695 

Oflibel,  200 

or  poor's  nie  >t  door  of  chnrcb,  69S ;  Zeieit  r.  Dmit,  S  Ty 

Of  oreneen'  ■ccount*  by  deposit  with  nicccuon,  703 
PUNISHMENT, 

ExccM  of,  error,  U2 

WhcD  cnmnlttiTe,  2B8.  tl  m;.,  300,  n. 

Eadoruice  of,  rec*p«dtitei  offeoder  m  iritneu>  except  in  pe 

Apportioniiig,  S97 

Of  felooiei  for  vhich  no  puniahment  ipeciiUy  prorided,  &93 
PURSUANCE, 

Oftct  of  parliBment,  »1& 

When  following  act,  protect!  jiuticei,  82.  n. 
QUAKERS, 

Permitted  to  affirm  in  all  e»aet,  whetlier  a*  jnror*  or  witnean 
QUALIFICATION  OF  JUSTICES ;  lee  Jusncsa 
QUANTITY, 

Stating  in  indictment,  229,  379 
QUARRY  ;  lee  Minb 

QUARTER  SESSIONS ;  *ee  tit.  SusiOMt,  Gkhckai,  QvAmn 
QUASHING, 

Indictment,  490 

Order  of  leuioni  in  part,  6i6 
QUEEN'S  BENCH, 

Tiiitatorial  juriidlctlon  of,  over  Kuioni ;  lee  Afpsal,  Ml, . 

When  will  not  grant  new  trial  by  aeuionl  i  aee  Spbciai.  CaI 

Hai  what  joiiadiction  in  error  over  iMaioni,  90S 
Qoathing  )^pe*l  for  form  only,  ipedal  entry,  904 
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RAILWAYS  ;  sec  Nuisancbs  by  Obstructing  Highways 

RAPE, 

Conviction  of  assault  under  indictment  for,  172 

RATE  ;  see  Pooe's  Rate 

RATIONE  TENURiE  ;  see  Highway,  Nuisance 

REAL  ESTATE, 

Writings  relating  to,  offence  of  stealing,  475 

Provision  as  to,  in  7  &  8  G.  IV.  c.  29,  s.  23,  id. 
Form  ((f  indictment /or  at  eating  a  deed  evidencing  title  ^  476 

RECALLING, 

Witness ;  see  Witness 

RECEIPT, 

When  not  received  in  evidence  for  want  of  stamp,  267,  2(>8,  543 

RECEIVERS  OP  Stolen  or  Embezzled  Goods, 

First  assimilated  to  offence  of  accessory  after  fact,  233 
When  offence  felony,  274 

May  be  tried  as  accessories  after  the  fact,  or  for  a  substantive  felony,  id. 
May  be  tried  in  the  county  where  the  principal  is  tried,  163 ;  or  in  that  part 

of  the  united  kingdom  where  the  property  is  received,  1 64 
Indicting  as  principal  and  receiver  in  the  same  indictment,  276,  n. 
Nature  of  offence,  275 
Punishment,  id. 
Venue,  163,  276 

Form  qf  indictment  against  receiver ^ 
At  acceseory  Jointly  with  principai,  276 
At/or  a  subatantive  felony,  277 
When  offence  of  receiving  is  a  misdemeanour,  461 
Provision  of  7  &  8  G.  IV.  c.  29,  s.  56,  id. 
Form  of  indictment  for  receiving  good*  obtained  by  false  pretences,  462 

RECENT  POSSESSION, 
Of  stolen  goods,  277,  n. 

RECITALS, 

In  indictments,  178 

RECLAIMED  ANIMAL,  225 

RECOGNITION, 
Doctrine  of,  126 

RECOGNIZANCE, 

Binding  over  persons  by,  to  appear  and  give  evidence  or  prosecute,  9 

Justice  or  coroner  may  (»11  on  prosecutor  to  acknowledge,  123 

May  commit  him  on  refusal,  id. 

Married  woman  cannot  give,  so  roust  And  a  surety  in  her  stead,  id. 

Perfecting,  where  necessary,  in  order  to  appeal,  47,  125,  641,  921 

How  to  bind  corporations  by,  641 

Semble,  infant  may  give,  123 

Calling  witnesses  on,  559 

Form  of  recognizance 

Th  prosecute  or  give  eridence,  id. 

Of  bail  given  by  d^endant  and  his  sureties,  124 

4   A 


tnited,  SG9 
Next  MMioiu  m>r  diidiirpi  the  whole  of  the  forfmtrd  n 
Until  the  recogniunee  U  catiBiUil  into  exchcqner,  thml 
jBritdlctiOD,  95,  969,  970 
Callliig  partiw  on,  to  proMcnte  and  giTc  nidance,  155 

to  *ppe*r,  mi  prooen  on  debilt,  206 
Ctimot  be  proceeded  on  at  Mi^ont  tfter  fiwfeited,  bat  dio 
eiclie(]aeT,  617 


!■  the  qnuter  HHiont  of  «  bonngh  in  U*  own  peraon,  97i 

RECOGNITION,  I2fi,  n. 

RECORD, 

Of  inthctmant  for  felon j. 

Clerk  of  peace  maj  be  called  on  to  make  up,  133 

Of  quarter  leaiionl,  i.g,  indictment,  order  of  aeanoiie,  &c 

RECORDS— Stbaliho  or  DiaTnoTiKo, 

Offence  under  7  &  8  G.  IT.  c.  29,  a.  21,  217,  462 
Farm  nf  ndietmrnt  for  p^lommf  a  oiji  piina  rteord,  463 
For  dffaeinff  a  record  ^am  h^tmaU  for  perjury,  id. 


REFRESHING  MEMORY,  665 
REGAINING, 


REGISTER, 

Of  baptiam,  prOTM  what,  303 

Of  Urth,  moat  be  made  on  patn  of  indlotnwnt. 
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lELATIVE;  see  Antkckdekt 

lELIEF  OF  PAUPERS, 

Operation  of,  in  qaestions  of  lettlement ;  see  Sbttlbmint  bt  Ackkowlbdg- 

MKKT 

lEMOVAL,  FRAUDULENT ;  see  Dist&bss,  Laucknt 

lEMOVAL  OF  PAUPERS, 

Power  of,  first  given  by  13  &  14  C.  II.  c.  12,  710 

Snch  power  now  altered  and  restricted,  711 

Can  <mly  be  exercised  when  pauper  is  or  may  be  deemed  "  aeiually  charge' 

able,'*  id. ;  and  then  only  subject  to  4  &  5  W.  lY.  c.  76,  s.  79,  717,  718 
What  persons  are  removable  as  ''  actnaUy  chargeable,"  id. 
Unmarried  woman  with  chUd  no  longer  removable,  712 
Relationships  of  wife,  child,  Sec,  which  prevent  separation  of  parties  removed, 

id. 
Removing  natives  of  Scotland,  Ireland,  Guernsey,  Man,  &c.,  713 
Removal  to  township  maintaining  its  own  poor,  id.  714 
Appeal  consequent  thereon,  id. 
Examination  of  pauper,  714 
Pbrm  qf  order  of  removal,  715 

Suspended  order  of  removal  in  cases  of  sickness,  &c.,  716,  721 
Signing  order,  removing  pauper,  serving  copy  of  order,  and  notice  of  charge- 

abitity,  716 
Costs  of  maintenance  on,  945 
Conditional  allowance  of  maintenance,  bad,  946 
Maintenance  may  be  ascertained  by  others,  but  court  must  give  judgment 

accordingly,  id. 
Costs  of  maintenance  on,  paid  by  the  parish  where  pauper  is  settled,  947 
Or  in  default  levied  by  distress  and  sale,  if  no  notice  of  appeal,  id. 
Appeal  where  such  sum  exceeds  20/.,  948 
May  be  ordered  by  justice  to  be  executed,  949 
Time  for  appealing  after,  950 
Extending  to  others  of  same  family,  id. 

Justice  to  take  examination  of  sick  or  aged  pauper,  and  report  to  other  magis- 
trates as  to  his  settlement,  id. 
Execution  of  order  of  removal,  id. 
Abandonment  of  .order,  824  ;  see  717 
Time  of  removing  pauper  under  order  of  removal  (since  4  &  5  W.  IV.  c.  76, 

s.  79),  717—719 
Removing  parish  to  send  notice  of  chargeability  of  pauper,  with  copy  of  Aromi- 

nation  on  which  removal  made  to  parish  to  which  removal  is  made,  717 
Appellants  to  hare  access  to  pauper,  719 
Appeal  againtt  order  qf  removal,  720 

Who  may  appeal,  721 

To  what  session  in  respect  of  place  and  time,  721 

Time  for  appealing  where  order  suspended,  722 

Entering  and  respiting,  723 ;  see  634,  650 

When  should  be  respited,  though  not  entered  till  second  session,  724 

Time  for  parish  officers  to  inquire  as  to  propriety  of  appealing,  id. 

Power  of  sessions  to  which  appeal  is  respited,  725 

Neglect  to  enter  respited  appeal,  id. 

Entering  appeal  at  adjourned  quarter  session  by  practice  of  session,  id. 

Notice  of,  is  still  regiUated  by  practice  of  sessions,  id, ;  see  719 
May  be  verbal,  but  should  be  written,  726 
How  signed  and  served,  id. 
Time  of  serving,  727 
Effect  of  not  foltowing  up  notice  of  appeal,  719 

4a2 


109?  iwzit. 

HSHOTAL  OP  PAUPERS— e«»ftw«t. 

Slalemail  o/"  Grvundt  iffApptal," 
To  be  framed  by  «ppelUnti  ■nd  deliioed  to  TCMpoaiaiti,  "/itmilta  itfi 

at  Uat "  before  tint  di;  of  wsaon,  727 
To  be  "  cle»r"  diyi,  vii.  eidurive  of  <Uy  of  (errice  and  of  firet  dij  of 

■etnoni,  727 
How  aigned,  id. 
On  whom  (erred,  73S 
ReqnuiteB  of,  72B— 731 

Mort  coDTcnient  conne  for  aeiTing  TeipondcDta  with,  731 
Need  DOt  aecompuif  notice  of  appeal,  id. 
Serriiig  fresh  (latement  of  froandi  of  appeal,  i^. 
Defect*  of  form  u  well  M  rabUanctoD  face  of  order  of  remoTal  most  be  tStiti 

in  the  groundi,  7!8 
Statement  of  Mttlement  in  examiaatiDD  and  order  of  removal,  733 
FDnuM  itf  Notiet  of  Apptal  md  of  Slalrmmt  of  Gtvuiidt  of  Appeat,  712 
Kal  of  appeal  agunit,  8!2  ;  aec  ArriAL 
HdpoDdait  pariih  to  itote  Mttlement  in  eiaminatioD  and  order  of  remonl. 

7J3 
Fanper  rCtoming  to  pariah  &om  which  remored  by  order,  716.  i^\ 
Judgment  of  aeanoni  mnat  be  to  confirm  or  qnaah  order  of  lemoitl,  82S 
RemoTing  panpera  back  after  order  quuhed  on  appeal.  B2y 
TWo/  qf  Apptal  agaiml,  (for  general  pointa  ;  lee  Afpbal) 
FSnt  proTe  DOtice  of  appeal,  B22 
Then  original  order  ihoold  be  read,  id. 
Seaaiont  may  amend  defect*  of  form  in  order  or  jodgment  of  anyjnitiMt, 


824 

Rnlea  of  evidence  on  hearing  appeal  againat  order  of  removal,  id. 
pTodoeing  paoper,  6^5 
Effect  of  former  order  nnqpealed  againat,  or  confirmed,  or  qauhed,  o 

merit!,  B22,  824 
Effect  of  quaihing  former  order  far  defect  of  form,  or  became  pauper  irrt 

moiable  or  not  actoally  chargeable,  827 
Right  to  b^n  and  reply,  829 
Croaa-eiaminitioa.  826 
Jaatjces  are  aote  jnilgef  of  crideDce  In  anch  appeal,  6bi,  827 

Bat  ma;  enter  judgment  ipeciaUj  to  prevent  their  order  fhim  bang  (« 
daiive,  657.  ""' 
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RESCUE  ;  see  Escape  and  Rbscub 

RESIDENCE, 

Place  of  residence  of  defendant,  184 

Is  generally  where  a  party  lodges ;  see  Settlkmbnt  by  Apprbmticbship 

RESPITED  APPEAL  ;  see  Appeal 

RESTITUTION  OF  GOODS, 

Of  goods  stolen  under  21  H.  VIII.  c.  11,  970 
Owner  may  retake,  id. 

Provision  of  7  &  8  6.  IV.  c.  29,  s.  57,  as  to  goods  stolen  or  nnlawftilly  ob- 
tained by  mere  fraud,  971 

Does  not  extend  to  negotiable  securities  bond  fide  paid,  or  acquired  by  hond 
fide  transfer,  972 

Negotiable  securities  are  not  recoverable  by  action  fh>m  bond  fide  holder, 
though  stolen  or  obtained  by  fraud,  id. 

RESTITUTION, 

When  awarded  in  queen's  bench  in  forcible  entry,  913,  n. 

RETAKING, 

Land  or  stolen  goods  by  owner,  971  ;  see  377 

RETURNING, 

To  prisoner  money,  &c.  taken  from  him,  when  permitted,  493 
After  removal  as  pauper,  no  offence,  716 

REWARD, 

For  apprehending  offenders,  938 

RING  DROPPING,  221 

RINGING  CHANGES,  329,  n. 

RIOT ;  see  Rout, 
Definition  of,  463 

Law  as  to  riots,  routs,  and  unlawful  assemblies,  464 
As  to  indictment  for,  168 
Form  qf  indictment  for  a  riot,  467 

RIVER ;  see  Voyage 

ROGUES  AND  VAGABONDS, 

Description  and  punishment  of ;  see  Vagrant 

ROMAN  CATHOLICS, 

Relieved  from  disabilities  as  such ;  see  Justices 

ROOF, 

In  housebreaking,  what,  240 

ROOTS  AND  PLANTS  ;  see  Vbobtable 

ROPE-DANCING ;  see  Nuisances 

ROUT ;  see  Riot, 

Definition  of  and  law  as  to,  464 
Form  of  an  indictment  for,  467 

SACRAMENTAL  TEST, 
Abolished,  and. 
Declaration  byjuetieee  in  lieu  thereqfi  see  Justices 


SECURITIES — Sn  A  lino, 

Proviiioa  of  7  &  8  O.  IV.  c.  29,  ■.  5,  relatiiig  to,  235 
Font  qf  iadiefiitail  for,  236 
Points  relating  to  indictment  for,  id. 
P<iiiuhm«Dt  of,  23B 

SECURITIES, 

NfsotiiblB,  restored,  though  obtiined  nnder  fidM  p 
Cheat,  Embkeilbmsht 

[In  p.  323,  sect.  G,  is  misprinted  for  sect.  57.] 

SENIORandjnnior,  IBl.lSO 

SENTENCE  :  tee  Jui 


SEPARATISTS,  548 

SERVANT;  see  Bailie 

Giying  airajr  liis  muter's  propertf,  315 

Or  using  it  mthout  sutiiDntf ,  (.  g.  giving  coin  to  hi*  liona, 
Poaeesaion  by,  wlien  tliat  of  tbe  nuutor,  221,  222 
Occupstioa  by.  241,242 


I  Gemskal  )  see  Oikebal  Semiois  oi 
t,  2,  3  ;  SM  JuuiD 


SESSION  OF  PEACE  i 
Wh»t,  1 

How  constituted  and  classed,  U. 
Jurisdiction  of,  when 

Considered  as  one  daj,  631,  900 ;  see  306 
Practice  of;  »Ba  Pbactice 
Jnriadiction  of,  in  appeals,  901 

Miied  queation  of  law  and  &ct  is  pecnUulj  Ufi  thdr  deciiioii,  6 
Reviewing  jodgmeota  of,  b;  queen's  bench,  902 
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ETTLEMENT  OF  POOR, 

Settlement  in  progress  of  completion  (by  renting  a  tenement),  how  affected  by 

passing  of  an  act  on  the  subject,  797 
Bt  Birth,  735 

Bastards  bom  before  14th  August,  1834,  generally  settled  where  born,  712, 
735     . 
Exceptions,  id. 
Bastards  bom  smee  14th  August,  1834,  follow  the  mother's  settlement  till 
16,  or  acquire  settlement  in  own  right,  711,  712,  736 
RemoTing  to  settlement,  711,  712 
Bt  Parentage,  737 
Legitimate  children  derive  settlement  from  &ther,  or,  if  he  has  none,  from 
their  mother,  id. 
Exceptions,  id. 

Proofs  of  father's  settlement  establish  that  of  his  child,  id. 
Not  defeated  by  his  attainder  or  removal,  738 
Children  follow  the  changes  of  their  father's  settlement,  id. 
Children  deriving  settlement  from  the  mother,  change  it  in  like  manner 
with  her ;  exception,  id, 
Eknancipation,  and  general  rule  as  to  it,  738<*— 740 

How  soon  a  child  may  gain  a  settlement  for  himi^,  739 
By  Majlbiaoe, 

General  rules  as  to,  740 
Questions  as  to  the  legality  of  the  marriage,  id. 
Marriage  acts,  741 
Scotch  marriages,  id. 
Polygamy,  742—744 

Woman's  settlement,  when  not  suspended  daring  coverture,  744 
Evidence  of  marriage,  745 
By  Appkenticeship, 
Acts  creating  this  settlement,  746,  747 
Who  gain  this  settlement,  and  exceptions,  746 

1.  Of  the  contract  of  binding  and  the  parties,  747 

May  be  by  and  with  a  person  above  seven  years  old,  id. 

Must  be  with  assent  of  parties,  unless  in  case  of  a  parish  apprentice, 
748 

Contract  must  be  in  writing,  or  void,  and  will  not  enure  as  hiring,  749 

If  teaching  and  learning  be  not  the  primary  object  of  contract,  it  is 
defective  as  contract  of  apprenticeship,  but  may  be  good  as  a  contract 
of  hiring,  750 

Effect  of  two  contracts,  one  good  for  service,  the  other  bad  for  appren- 
ticeship, 751 

Stamps  requisite  in  indentures,  752 

Full  consideration  to  be  expressed,  id. 

Indentures  of  children  bound  apprentices  by  parishes,  charity  trustees, 
&c.,  752 
Must  be  by  majority  of  parish  officers,  753 
Must  be  of  children  whose  parents  cannot  maintain  them,  754 
Must  bind  boys  till  twenty-one,  girls  till  twenty-one  or  marriage,  id. 
Two  justices  must  be  assenting  parties  together,  and  how,  id. 

Indenture  may  be  assigned  by  parol,  with  assent  of  justices,  755,  757 — 
759 

2.  Residence  under  indenture  in  order  to  confer  settlement. 

Need  not  be  in  the  master's  paruh,  755 

Must  be  in  the  master's  service,  id. 

But  residence  out  of  master's  parish,  on  account  of  illness  or  indulgence, 

will  not  suffice,  756 
Must  be  for  forty  days  to  confer  settlement,  757 
Besidence  under  a  defective  contract  of  apprenticeship,  its  effect,  751, 

752 


Origin  of  thi*  kind  of  KtUMnait,  762 

AboUdied  from  14th  Angiut,  1854,  763 

PrerioBa  MiTice  eaimot  be  ooapled  with  sBrrioe  after,  U. 

L  Whet  oamanied  partie*  might  gain  lettianient  \tj,  U. 

Who  are  "  numanied  penoai,"  id. 

Relatioiuhip  of  coDtncting  paitiea  Immaterial,  764 
2.  or  die  eontnct  of  hiring,  id. 

GcDerai  or  iadefinite  hiring,  id. 

Partjp  muit  be  nu /MTU  and  able  to  contract  for  faidi 
Hiring  bj  the  piece  1*  not  ■  gonenl  fairing,  765 
Hiring  with  weeklj  wagea  or  bj  tbe  week,  id. 

Special  hiring  tax  ■  fear,  to  paj  Mcordiiig  lo  tbe  wot 

Cam  of  Bpedal  hiruig,  id. 

EiceptiTe  hiring,  767 

Caatomary  hiring,  768 

RetrospcctiTC  hiring  and  protpectiTe  conditioDal  hirii 
S.  Of  the  aenlee  necCMar;  to  ■  lettlement,  id. 

Connecting  aerricea  under  hiring*  Tor  a  year  or  leaa  ti 

SenicM  need  not  be  ^pudem  gtotrit,  771 

Servioea  muat  be  bj  party  capable  of  contracting,  7T. 

Placei  of  performing  lerrice  maj  be  different,  773 

Serrice  mar  ^  "i^  another  part;,  if  ander  directio 
firat  maater,  774 

So  anrrice  may  1m  with  maiter'i  eieentor,  id. 
Casea  of  diapenaation  with  aerrice  and  diawludoD  of  ea. 

Abaenee  in  middle  of  the  ]rear  generally  inuiiat«ri«l,  i 

Abtenoe  in  priaoo,  77(i 

Abaence  in  beginning  of  year,  id. 

Abience  at  the  end  of  the  year,  id. 

Abaence  to  avoid  a  aettlement,  id. 
Caaea  of  diaehargt  of  laTant,  776 
4.  Neceisity  and  effect  of  reaidence  to  ibia  aettlement,  777 

Forty  day*'  reiidenoe  neeeaaary,  id. 

Settlement  depends  on  place  of  reddence,  not  of  aerr 

Forty  daya  need  not  be  n^oned  conaecntiTriy,  777 
Br  Rkntind  a  TsMSHaNT, 
Law  of,  before  59  G.  ill.  c.  W,  778 

1 .  What  ia  a  tenement  within  13  &  14  C.  II.  e.  IS,  id. 

2.  What  taking  01 
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ETTLEMENT  OF  POOR— «m/tfi««l. 
By  Rjenting  a  Tbnsmsnt — coniinmed. 

Renting  and  occupying  middle  floor  of  a  house,  787 
Toll  hoiue  of  navigation,  id. 

Situation,  yaloe,  and  hiring  of  the  tenement,  id.  789 
Evidence  of  the  hiring,  occupation,  and  renting,  789 
User  and  enjoyment  under  59  6.  III.  c.  50,  791 
Payment  of  rent,  731,  n.  (j),  791 
By  distress,  792 

Occupation  and  payment  of  rent  under  different  hirings,  id. ;  see  796 
Deduction  for  tithe,  792 
Law  of  thi9  tettlement  at  again  altered  by 

6  6.  IV.  c.  57,  during  the  time  between  22nd  June,   1825,  and  3rd 

March,  1831,  792 
59  6.  III.  c.  50,  repealed,  but  no  revivor  of  13  &  14  C.  II.  c.  12,  re- 
sults, id. 
House,  building,  or  land  to  be  occupied  under  yearly  hiring,  793 
User  or  enjoyment  of  tenement  need  not  be  exclusive,  id. 
Payment  of  rent,  id. 
Law  of  thit  tettlemerU  om  further  altered  by 

1  W.  IV.  c.  18,  s.  1,  and  4  &  5  W.  IV.  c.  76,  s.  66,  since  30th  March, 

1831,  794 
Actual  occupation  of  whole  tenement  now  requisite,  and  underletting 
prevented,  id. 
Exceptions,  795 
Payment  of  poor-rate  for  a  year  required,  794 
Cannot  connect  two  hirings  for  a  year  with  an  occupation  for  a  year 

under  them,  796  ;  see  792 
Payment  of  rent,  &c.  under  1  W.  IV.  c.  18,  796 
Effect  of  the  above  acts  on  incomplete  settlements,  797 
By  Payment  of  Parochial  Taxes, 
History  of,  797 

How  may  neutralize  1  W.  IV.  c.  18,  798 
By  Estate, 
OriginaUy,  799 

Statutable  restriction  as  to  esUtes  purehaeed  for  less  than  30i.,  800 
Long  possession,  from  which  to  presume  a  grant,  801 
Permissive  occupation  will  not  confer  this  settlement,  805 

1.  What  amount  of  estate  will  confer  a  settlement,  and  on  whom,  800 — 

806 

2.  What  estate  considered  as  acquired  by  purchaee  within  restriction  of 

9  G.  I.  c.  7,  id. 

3.  What  construction  prevails  as  to  the  consideration  money  for  purchased 

estate,  807 

4.  What  parties  irremovable  from  estate  though  not  settled,  809 

5.  What  residence  necessary  to  settlement  by  estate,  810 
Br  Serving  an  Office, 

Provisions  relating  to,  812 

Enumeration  of  offices  which  confer  this  settlement  if  served  before  14th  Aug. 

1834,  813 
Office  must  have  been,  at  least,  annual,  id. 
Employment  arising  out  of  private  contract  insufficient,  814 
Office  must  have  existed  in  parish  where  officer  lives,  id. 
Legal  appointment  to,  necessary  to  acquiring,  by  a  certificated  man,  814  ; 

see  818 
Of  Settlement  by  Acknowledgment  ;  viz.  by  Certificates,  Relief 

AND  Non-appeal  against  Order  of  Removal 
Substance  of  statutes  respecting  certificates,  815 
Construction  of  statutes,  816 
Consequence  of  granting  certificates,  817 


SETEBANCE, 

In  larccnj,  how  catudtutad,  216,  219,  219 
Of  ipplei,  com,  &c.,23!2 


SHEEP,  199 

Ai  to  Uying  them  in  Indictment  u  Utc  or  dead,  229,  230 

StnTing  into  (DOthcr  flock,  219 

Larceny  of,  bj  partj  employed  to  driTe  them  to  ■  hlr  ;  lee  Dno 

SHERIFP, 

Cuinot  Bct  M  jaitice  during  ihrienlty,  75 

Datiei  of,  at  KUioiu,  87 

Booad  to  attend  aeaalona  in  penon,  or  by  his  nnder-iheriff,  88,  8' 

Has  direction  of  coantr  gaol,  B8 

Said  to  be  liable  for  eicape  of  ■  felon,  id. 

Bound  to  execute  the  precept!  iaaoing  from  leaalan,  89 

Appoints  gaoler  od  a  Tacaaof ;  m  well  aa  the  DndBT-ihariff,  and  li 

Penalty  on,  for  aelling  theae  oiScea,  H. 

Hia  officer*  are  not  to  be  inierted  in  liiti  of  jnrora,  id.t  aee  Jdb' 

Diiected  to  torn  OTer  proceaaei  to  ancceiaor,  and  how,  id. 

SHOP, 

WhtD  may  be  a  dwelling  hooae,  241 

Breaking  and  entering,  and  iCealing  in  ahop,  warehonae,  or  comtli 

Fbrm  i^  indiclmml ,  id. 
Keeping  open  on  Sunday  ;  see  Suhdat 

SHOPMAN;  aee  EHBazELEiiiiiT 

SHROUD. 
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SINGULAR  OR  PLURAL  NUMBER, 
In  indictments,  516 

SKINS, 

Of  creatures /«r«  natnra,  217 

SOLDIER, 

Fraud  in  enlisting  or  discharging ;  see  Chsats,  Falsi  Pkitxncss 
Elxamining  as  to  settlement,  540 ;  see  Rbmotai. 

SMALL- POX,  435 

SOLICITATIONS  TO  COMMIT  OFFENCES, 

To  commit  crime,  need  not  be  particularised  in  indictment,  202 
Misdemeanour  at  common  law,  286,  470 

Farm  qf  indictment /or  nlieiting  a  eervamt  to  embezzU  Mm  matter* $  goode,  470 
For  soliciting  to  commit  an  unnaturai  erime,  id. 
For  soliciting  a  woman  to  commit  perjury  in  filiating  a  ehildf  471 
For  soliciting  a  witness  to  dieobey  a  eubpana  to  give  evidenee  brfore  the 

grand  jury,  id. 
For  soliciting  and  inciting  persons  to  make  a  riot,  472 

SOLICITOR ;  see  Attornsy 

SOLITARY  CONFINEMENT,  201,  n. 
Periods  to  which  limited,  593 

SPECIAL  CASE, 

Duty  and  power  of  sessions  in  respect  of  granting,  or  refusing,  655,  658, 

901—904 
May  be  referred  either  to  queen's  bench  or  judge  of  assize,  901,  902 
Consent  to,  of  parties  not  necessary,  902 
Qaeen's  bench  will  adjudge  on,  id. 
Sessions  not  compellable  to  grant,  903 
Consequences  and  hardship  of  their  refusal,  826 
No  affidavit  of  facts  can  be  received  if  an  order  of  removal  is  confirmed  at 

sessions,  903,  n. 
Should  contain  facts,  with  the  conclusions  of  sessions  thereon,  and  not  evidence 

only  from  which  such  facts  might  or  might  not  be  fbund,  904 
Instances,  id. 
If  there  is  fraud  regarding  the  parties,  or  the  gaining  a  settlement,  it  should 

be  found  and  stated,  905,  910 
Stating  evidence  as  well  as  facts,  or  conclusions  drawn  from  it,  905 
Practical  steps  necessary  to  drawing  and  settling  a  special  case,  906 
Its  general  requisites,  id,  907 
Granting  it,  implies  an  adjournment,  907 
Setting  down  for  argument,  id. 
Certiorari  to  remove  the  orders  of  sessions  and  justices  must  issue  within  six 

months,  id. 
Whether  case  be  settled  at  the  time  or  not,  907 
No  party  can  have  special  case  and  mandamus  to  hear  appeal  simultaneously, 

909 
Finding  of  sessions  on  facts,  when  conclusive  on  court  of  queen's  bench,  id. 
When  will  be  sent  back  to  be  re-stated,  if  enough  is  not  stated  to  enable  that 

court  to  give  judgment  on  the  questions  submitted,  906,  909 — 912 
If  reserved  on  indictment  at  sessions,  will  not  be  noticed  by  queen's  benoh,  912 

SPECIAL  ENTRY, 

Of  order  of  sessions  quashing  order  of  removal  on  formal  grounds,  904 

SPECIAL  JURY,  172 

How  to  get,  where  indictment  is  found  at  sessions ;  see  Cbrtiqiuiu 


^ 


RcMonable  notice  to  all  tha  uugiUnlet  of  the  dinmon  ninrmrj. 
Notices  muit  b«  iuued  bj  (tnthoritj  of  high  comtable,  16 

But  maj  be  lerrEd  bj  hu  agent,  17 
Forming  new  diTifioni  of  couDliei  in  Order  to  bold,  id. 
Place  of  holding  within  diviaion,  21 
Not  to  be  Lolden  for  the  wme  object  bj  different  Mta  of  Bugbi 

ooncuirent  jurisdictJon.  id. 
DiTiding  whole  county  ratea  fbr  porpotea  of  iperial  aeaaioni,  16— 
Annnal  seHiona  for  llceniing  alehouaea,  21 :  aee  Gkkkrai.  Ajoua. 

MlBTINO 

To  traiufer  alehoaie  Ucenaei,  23,  27  ;  ace  LiCBNai 
Special  aeuioni  for  highwaji,  15 
Proceediaga  at,  if  highway  oat  of  repair,  14 
Daty  of,  at  to  roada  newly  made  or  adopted  bj  coi 
For  hearing  appeala  againit  poor'a  rate,  46 


SPRING-GUNS  AND  MAN-THAPS, 

Offence  of  setting  (7  &  8  G.  IV.  c.  18,  i.  1),  473 

Offence  of  continning,  474 

#brm  <if  indicliHeiit /or  mUmi/iUlg  nlling  a  iprtaf-fwi,  id. 

STAMP ;  lee  lUcam 

STAMPS, 

Stealing,  267,  268 

When  neceaaary  to  make  written  docomenti  OTldeiioe ;  Me  543,  I 

STARVING )  see  Cbdjci-tt 

STATUTES ;  tee  Contba  Fokuah  Statuti,  175 
Laying  offence  agiiinit,  io  words  of,  177,  198 
Not  always  aofficieot,  id.,  316,  317 
When  one  does  not  operate  to  repeal  another,  6 
Negative  words  in,  id.  159 
Creatinf;  new  offence,  140,  159 
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STRAW,  230 

STUBBLE,  230 

STYLE  OF  SESSIONS ;  see  Caption 

SUBPCENA  AD  TESTIFICANDUM  ;  see  Wrnntss 

How  obtained  from  clerk  of  peace  or  crown  office,  128,  129 

JPmrm  qfsubpcma  to  give  evidence  at  seteiofu,  130 

Form  oftubpoma  duces  tecum,  id. 

Time  for  senring,  129 

Copy  to  be  served  personally,  138 

SUBSTANCE,  197 

SUCCESSION  OF  ACTS, 

Proving,  in  indictments  for  keeping  gaming  house,  &c.  &c.,  194 

SUICIDE,  271 

SUITORS  OF  THE  COURT ;  see  Prosscutor,  Dsfkndant,  Witness 
Relief  to  be  obtained  by,  on  arrest,  84,  85 
Right  to  plead  in  person,  133 

SUMMER  HOUSE,  219 

SUMMONING  SESSIONS,  55 

SUNDAY, 

Indictment  for  open  prof anation  qf^  by  keeping  shop,  387 

SUPREMACY,  OATH  OF ;  sec  Qualification  of  Justice 
Form  qf  oath  f  72 

SURETY  OF  PEACE  ;  see  Articles  of  the  Peace 

SURNAMES,  181 

SURPLUSAGE, 

In  indictment  may  be  rejected,  175,  178,  590,  n. 
In  conviction,  869 

SURVEYOR ;  see  Highways 

SURREY, 

Time  of  holding  general  annual  licensing  meeting  in,  22 

TABLE  OF  FEES ;  see  Fees 

TAKING,  215  ;  see  Larceny 

TALES, 

Attomey-generars  warrant  for,  500,  n. 

TAUTOLOGY,  178 

TAXES,  PAROCHIAL, 

Settlement  by  paying  ;  see  Settlement  of  Poor 

TENANCY, 

Evidence  of,  789 

TENANCY  AT  WILL, 

When  justices  may  give  the  landlord  posaeftsion,  377 


TERMS  OP  ABT,  IH 

THEATRE  t  mc  Riot 

THEN,  17S,  176 

THERE,  175, 176 

THERE  SITUATE, 

la  hooMbreakliig,  240 ;  tea  Local  DiMupnoM,  Vbnuk 

THOROUGHFARE,  403 

THROUGH,  406,  n. 

TICKET  OF  LEAVE  i  Mt  TkANirokTATiON 

TIME, 

General  piHnt*,  f 
When  offenco  wi 
Error  in  lach  en 
Proring,  if  of  eu 


12  ;   He  LlHITATION 

committed,  how  itatad  In  indictment,  18j 
rment  m»T  oocuion  demnmr,  Id. 
nee  of  the  offence,  S17 


TITHES, 

Rating,  689 

Rating  rent-eharge  or  compoeitian  nbatitnted  for,  MO 

8ab-le*iee  of,  not  lataabla,  CM,  n. 


a,  bow  tried,  443 
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TOWNSHIP, 

Churcbwardens  of  township  within  a  pariah»  are  not  overseers  of  parish,  998 
Appointing  overseers  for,  676 

TRANSPORTATION, 

Original  power  of,  was  vested  in  the  quarter  sessions  only,  593 
Voluntary,  by  convict,  id.  966 
Entry  of  judgment  of,  593,  n. 
Tickets  of  leave  restricted,  599 

TRAVERSE  ;  see  Postponkmknt  of  Trial 
Law  of,  before  60  6.  III.  c.  4,  155,  481 
Provisions  of  60.G.  III.  c.  4,  relating  to,  481 
Court  may  grant  time  to  plead,  483 
Who  are  now  deprived  of  right  to,  id. 
Who  may  still  traverse,  484 
Proceedings  on  traverse,  id. 
Form  of  recognizance  to  try  a  traverse,  id. 
Notice  by  defendant  to  try  a  traverse,  and  its  requisites,  485,  486 
Form  qf  notice  by  dtfendant  to  prosecutor  qf  trial  qf  traverse,  485 
Form  qf  affidavit  qf  service  qf  notice  qf  trial  of  traverse,  486 
Proceedings  after  notice  when  prosecutor  does  not  appear,  id. 
Proceedings  when  prosecutor  could  not  be  found  to  be  served  with  notice,  id. 
Power  of  court  to  postpone  trial  of,  where  due  notice  of  trial  has  been  given, 

487;  see  PosTPONiNO  Trial 
Fees  on,  due  to  clerk  of  peace,  603 

TRAVELLER, 

Commercial,  262  ;  see  Em bbzzlbment 

TREASON,  84,  n.,  140 

TREES  AND  SHRUBS, 

Stbalino,  Cuttino,  or  Damaoino, 
Not  indictable  at  common  law,  250 
Stealing,  or  damaging  with  intent  to  steal,  when  made  felony,  id. 

When  punishable  by  summary  conviction,  251 

When  felony,  id. 
Form  qf  indictment  for  stealing  trees  exceeding  II.  in  value /rom  certain 
places,  254 

For  cutting  trees  and  doing  damage  exceeding  \l,  with  intent  to  steal,  id. 

For  stealing  trees  not  in  privileged  places,  to  the  value  qf  above  5/.,  id. 

For  damaging  trees  to  value  above  bl.  not  in  privileged  places,  255 

For  stealing  trees  qfter  two  cotwictions  for  like  qffenee,  id. 
Form  qf  indictment  for  stealing  plants,  fiuits,  Sfc.  growing  in  a  garden,  qfter 

summary  conviction /or  like  qfence,  255 
Form  qf  convictions /or  qfenees  relating  to, 

On?  SfS.O.  IV.  c.  29,  s.  38,/or  stealing  trees  qf  the  value  qf  Is.,  897 

On  same  section /or  cutting  trees,  Sfc.  with  intent  to  steal,  898 

For  second  offence  under  same  section,  id. 

TRESPASS  ;  see  Poisonsd  Food, 

Every  f^ony  or  misdemeanour  includes  a  trespass  merged  therein,  215,  302 
Meaning  of  word,  213 
Distinguishing  from  larceny,  225,  226 

TRESPASSES, 

Within  jurisdiction  of  sessions,  under  commission,  59,  140 
Act  of  trespass  not  larceny,  65 


RemiHu  on  the  pnetice  of  penuading  priwners  no 

gsilty,  iff.  n. 
Pniccedingi  OD  plea  of  not  (nilty  in  fetooiM,  498 
Strildiig  ironi  fiwm  pruoner,  499 
In  miMleniMnoar  ddouUnt  (who  hu  pleaded)  nee 

w«4es 

Calling  the  JDT7,  499 

'nme  of  informing  prisoner  of  right  to  cliallenge,  id. 

Challengei,  tireuing  the  jury,  proclamation  in  case 

joTj  ;  lee  Pittt  Jubt 
Opening  gpeech  for  proaecutian,  310 

Dntj  of  eonnael  in  nulring,  partjcnlarlf  in  openic 
f^anoni  by  priioneri  AlO — 513 

None  but  conniel  may  mike.  513 

Examining  vitneases,  id. 
Diackarging  jniy  in  thij  itage,  if  indictment  bad,  514 
Parti  of  charge  requiring  pmof,  515,  ''  "f  ■ 

Where  two  thingi  charged,  proof  of  one  will  ti 

ASrmatiTB  to  be  proved  by  proaecntor,  518 
Degree  ukd  qnantity  of  proof  reqnirtd  to  tmtaio  chai] 
Kind  of  proof  reqaired,  S21 


Docmnentary  oidence;  . 

Compelencj  of  wiCnesiei;  lee  Witkbss 

Calling  and  examining  wilnenea  ;  tee  Witnirr 

Direction  to  witneaiei  Co  withdraw,  and  eoaieijaence  i 

order;  lee  Witniib 
Onc«  of  comiael  fbr  prisoner ;  KC  DariKCi 
Defeacc  :  addren  of  priioner  or  bii  connael ;  aee  Dkl 
Sereiml  connael  fbr  Mveial  pHaonera  jointly  indicted,  i 

572 
Eridence  in  anawer  to  the  charge ;  aec  Evidbnck 

A*  to  diacrediting  witneuei ;  fee  WrrMBsa 

Eiidence  of  chaiacter ;  aee  EtidkKCB 
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TKlAli^continued, 

Jary  may  take  with  tbem  papers  which  ha?e  been  in  evidence,  585 
Verdict  of  jury,  id. 

\llien  part  of  a  charge  of  felony  or  misdemeanour  may  be  found,  586 

Special  verdict,  587 

Proceedings  at  delivery  of  verdict,  recording,  reconsidering,  &c.,id. 

Protection  of  jurors  in  respect  of  verdict,  except  for  gross  misconduct,  589 

Effect  of  verdict  in  criminal  cases,  id. 

New  trial  never  granted  after  acquittal,  590 
Judgment :  on  improper  prayer,  id. 

Motion  in  arrest  of  judgment,  id.. 

Address  in  extenuation,  id. 

Adjournment  of  judgment,  id. 

Passing  sentence,  591 

Discretionary  punishments,  593,  597 
Punishment  of  felonies,  592,  593 
Of  malicious  injuries  to  property,  594 
Of  higher  offences,  or  offences  subjected  to  imprisonment  by  new  acts, 

1  Vict.,  id. 
Imprisoning  party  already  in  prison  on  previous  sentence,  598 
Punishment  of  misdemeanours  by  hard  labour,  594 

By  fines,  600 
Passing  discharged  prisoners  to  their  parishes,  602 
No  fees  on  their  discharge,  603 
Of  Appeals  ;  see  Appeal 

TRIERS,  505 

TRINODA  NECESSITAS,  405 

TURNPIKE  ROAD  COMMISSIONERS, 
Property  of,  describing  in  indictment,  193 

TWELVEMONTH  ;  see  Year 

TWILIGHT,  186 

UNDER-SHERIFF, 

Not  to  practise  at  sessions,  136 

UNDERWOOD,  691 

UNDERWOODS, 

Rates  to  poor ;  see  Poor's  Rate 

UNITED  KINGDOM, 

Offences  committed  out  of,  129 
What  are  parts  of,  id.  161 
Jersey  is  not,  161,  n. 

UNKNOWN, 

Owners  of  stolen  goods,  232 

To  the  jurors  unknown,  169,  191,  232,  233,  312 
ChUd's  name,  191 

In  cases  of  receiving  where  principal  unknown,  232,  278 
Result  if  he  is  known,  id. 
Prisoner,  how  described  in  indictment,  181 
Indictment  laying  goods  in  unknown  person,  194, 235 

UNLAWFULLY,  198 

4  B 


Ctrtiorari  ramaini,  VIS,  n. 

Idle  and  diwrdcrir  penoni,  who  are,  and  how  pnniahed,  619 

Keqniaitea  of  commitmeDt,  id. 

Rognei  and  ngabondi,  who  are,  and  how  pnniihable,  620 

Ineorrigible  rognea,  who  are,  and  pnni^nieiit  of,  622 

Power  of  jmticei  and  constable*  on  •oa^cloii  of  vagrancj,  G23 

Appeal,  id. 
Binding  over  wttoenei  in  cue  of  appeal,  id. 
Enforcing  paniihment  when  appelUDt  doei  not  ^ipear,  U. 
Coit>  under  vagrant  act,  951 
Arm  qf  eonvielioH  <jf,  898 


VALUE, 

laying,  in  indictment,  231 

Intrinsic,  in  larceny,  217  ;  lee  Papir  Stamp 

Net  annoal,  of  lands,  tic.  in  order  to  poor**  rate  theiton ; 

VARIANCE ;  >ee  Cebtaihtt 

In  name  of  injured  partj,  or  proiecntor,  190  ;  aee  I: 
In  iadictmenta  for  misdemeanonra  are  fatal  at  quarter 

VEGETABLES,  he.  i  aee  Tseib 


Second  offence,  in  stealing  in  gardens,  &c.  felony,  ul. 
Stealing  planti  and  roots,  when  not  in  gardeni,  pnniihable  on  C 
Arm  qf  indUti^fKl for  ncoud  offent  i%  ilealing  Jrom  a  gardv 
Form  of  convicHim  for  firti  offatce  ■■  itealntg  fniil,  Ifc.  ffrm 
890 

For  danagitig  frvit  with  infenl  to  tital,  id. 

For  tteating  tuUivaled  roolt  n*(  grmnnff  n  a  garden,  orcAon 
ArreatiDg  man  for  etealing,  301,  n. 
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VENUE  IN  INDICTMENTS— con«»i««d. 
Exceptions,  160,  161 
Rale  where  theft  is  by  several  who  afterwards  separate,  or  remain  in  com- 
pany, 160 
If  the  nature  of  the  property  be  changed,  as  by  breaking  to  pieces,  161 
Offences  committed  out  of  England,  Scotland,  or  Ireland,  id. 
In  case  of  accessories,  162 
In  case  of  offences  on  borders  of  counties,  id. 
In  case  of  offences  on  voyages  or  journeys,  163 
In  case  of  receivers  of  stolen  goods,  id. 
In  Ubel,  164 

In  indictment  for  sending  threatening  letter,  id. 
Statement  of,  in  margin,  179 
In  body  of  indictment,  id. 
Want  of  proper  or  perfect,  is  not  now  a  ground  for  staying  judgment,  164 

VERBATIM,  197 

VERDICT, 

When  may  be  given  on  part  of  a  charge,  586 

What  to  be  done  when  it  is  uncertain,  id. 

What  to  be  done  when  it  amounts  to  an  acquittal,  id. 

May  be  special,  587 

What  is  sufficient  in  assault  with  intent  to  ravish,  302 

Form,  proceedings  at,  and  delivering,  587 

When  jury  may  be  directed  to  reconsider,  588 

RecorcUng  verdict,  id. 

Effect  of,  in  criminal  cases,  589 

Cannot  be  impugned  by  affidavit,  587,  n. 

VI  ET  ARMIS,  176,  197 

VILL, 

Proving  as  laid  in  indictment,  517 

VOLUNTARY  OATH,  541 

VOYAGES;  Inland, 
Larceny  on,  163 

WAGER, 

Pretended,  in  order  to  steal,  221 

WAGES, 

Of  justices  by  statute,  76 

WAREHOUSE ;  see  Shop 

WARRANT, 

Issuing,  to  arrest  before  indictment  found,  for  what  offences,  125,  126 

Should  not  be  issued  in  blank,  126 

Interpolating,  id. 

Executing,  id. 

Describing  offender  in,  id. 

Of  judge  of  queen's  bench,  127 

Of  sessions  ;  see  Bsncb  Warrant 

Backing,  207 

Instance  of  general  warrant  in  vagrancy  still  legal,  623 

Arresting  withoiit»  for  offence  the  sabject  of  summary  conviction  by  justice,  304 


ID  of  the  pMce  diitiiict  from  MiddlcMi, 
s  to  proiecnta  in,  ii  utinfied  b;  proaecot 
ScMwna  may  now  be  held  in,  daiinf  tenn  or  utting  of  U 


or  what  offencei,  597 
,  iboliahed,  &93,  n.  (0 


WIDOW, 

Palulj  dctcrilnng  woman  in  tndictment  as,  182,  192 
Removing  paaper,  712 

WIFE  i  aee  Hdbband  ahd  Wifb 

Stealing  goods  of  wife  lif  ing  vparate  from  hoiband,  232 
Proper  addition  in  indictment,  1B2 

WILL — Stsalino  ok  DBSTBoTiiia, 

Offence  (7  &  8  G.  IV.  c.  29,  a.  22),  474 
Form  <tfindielmml/or  tlMlimf  a  via,  47S 

Fbr  eonetaling  a  tuill  vrifk  tfrmiditU%l  ptaTMt,  id. 

WITCHCRAFT,  6S 

WITHIN,  935,  936 


Before  jnstice  oat 
How  compelled  tc 


It  quarter  lesdoiu  128 
lutrate,  127 


How  bonnd  by  recogniiance  to  appear  at  trial,  128 
When  may  be  Committed  for  coDtumscy  in  not  doing  ■ 
Bringing  op  from  priion,  (hipboard.  Sic.  by  habtai  eorpm 
How  compelled  to  attend  by  labpoena  from  clerk  of  p 
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'WTTNESS— con/ffitttfd. 
Competency  or,  544 

General  rule  as  to  competency,  id. 
Persons  incompetent  from  defect  of  understanding,  as  children,  lunatics,  &e., 

545 
Persons  incompetent  from  want  of  religious  belief,  546 
Common  way  of  swearing  witnesses  of  Christian  and  other  persuamons,  id. 
Quakers,  Moravians,  and  Separatists,  and  persons  who  hay«  been  Quakers  or 

Moravians,  but  have  ceased  to  belong  to  them,  now  competent  to  affirm  in 

all  cases,  547 — 549 
Persons  incompetent  from  infamy,  550 

Excommunication  does  not  incapacitate,  551 

Outlawry  on  civil  process  does  not  incapacitate,  id. 

Outlawry  for  treason  or  felony  incapacitates  as  a  conviction,  552 

Mode  of  showing  witness  incompetent  from  infamy,  id. 
Persons  incompetent  from  relationship  to  prisoner,  or  interest,  id. 

Husband  and  wife,  id. 
Except  in  cases  of  personal  injury,  id. 

Other  relations  competent,  554 

Prosecutor  generally  competent,  id. 

Party  whose  writing  is  forged,  is  now  made  competent,  555 

Party  entitled  to  a  reward  competent,  id. 

Accomplices  competent,  id. 

Co-defendants,  jointly  indicted,  when  made  witnesses  for  each  other  by  ac- 
quittal, 556 

Parties  indicted  for  taking  part  in  offence,  e.  g.  perjury,  are  competent 
witnesses  for  defendants  indicted  separately  for  share  in  same  transaction, 
id. 

Competency  of  parishioners,  rated  inhabitants,  or  parish  officen,  408,  n.,  557 

Competency  of  inhabitants  of  counties,  558 

Calling  and  Examining, 

On  oath,  559,  546 
If  dumb ;  see  Deaf  and  Dumb 

On  affirmation,  547 — 549 
.Effect  of  requisition  that  all  witnesses  should  withdraw,  559 
Obligation  to  appear,  id. 
Calling  witnesses  on  their  recognizance,  id. 
Witness  cannot  refuse  to  be  examined  in  criminal  case  unless  his  expenses  are 

first  paid,  560 
Witness  subpoenaed  or  bound  over  should  attend,  though  there  may  be  a  valid 

objection  to  his  competency  when  called,  id. 
How  witnesses  called  by  counsel,  561 
In  case  of  felony,  witnesses  on  the  back  of  the  bill  not  examined  by  prosecntor 

may  be  put  into  the  box,  id. 
Matters  to  which  a  witness  may  be  questioned,  id. 
Privileges  of  attorneys  and  counsel  not  to  be  examined,  id. 
Protection  from  questions  tending  to  criminate,  563 
Examination  in  chief,  564 

Where  witness  is  hostile  to  party  who  calls  him,  id. 
Leading  questions,  id, 
RefresMng  witness's  memory,  565 
Cross-examination,  566 

Perusal  and  copies  of  depositions  allowed  to  prisoners,  567,  568 
Regulations  for  use  of  depositions  2X  trial,  568 
Re-examination,  569 
Examination  by  the  court  or  jury,  570 
Discrediting, 

By  showing  different  statement  of  witness  at  another  time,  564,  566,  576 

By  imputing  crime,  576 
May  refi^ssh  his  memory  by  the  whole  original,  but  not  by  extracts,  565 
Recalling,  576,  n. 


S.  T.  Wood  CTd  Mm  ir«A<M,  1  Mood.  C.  C.  R.  27B 
Abnnon  of  upper  ikiu  or  cuticle  will  not  nffice,  thougb 

Jndgn.  Htf.  1.  iriMglUn,  8  C.  It  P.  635  ;  A.  t.  ITi 

294 ;  R.  T.  Briffi,  id.  319;  R.  r.  Bteiett.  I  M.  ft  B 
Prodoced  by  blow  from  butt  end  of  gan  ia  within  9  6.  IT. 

h^  wbich  Intertenad  wu  the  catting  ■iibttanM,  Rtm, 

C.  C.  13 


WHITINGS, 

Relating  to  red  MUte,  atMJing,  475 

WRITTEN  INSTRUMENTS, 

Pleading  then  j  *ee  Wbittsm  Sicdutt 

YEAR,  843 

YEOMAN,  1B2 

>f  192 


i 


